FEDERAL  REGISTER 


Vol.  78  Thursday 

No.  2  January  3,  2013 

OFFICE  OF  THE  FEDERAL  REGISTER 


UNITED  STATES  GOVERNMENT  PRINTING  OFFICE 


8660-90Tet»  IH  fclOSyU  NNU 
666  XOa  Od 
SNoiiisinDoy  in3inoo 
y  CT  Ndr  o866inood  yy  ^ 
iw  BXdxs  yod 


FEDERAL  REGISTER 

Vol.  78  Thursday, 

No.  2  January  3,  2013 

Pages  255-660 


OFFICE  OF  THE  FEDERAL  REGISTER 


II 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 


The  FEDERAL  REGISTER  (ISSN  ()097-632B)  is  publishod  daily, 
Monday  through  Friday,  except  ofOcial  holidays,  by  the  Office 
of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (44  U.S.C.  Ch.  15)  and  the  regulations  of  the  Administrative 
Committee  of  the  Federal  Register  (1  CFR  Ch.  I).  The 
*Superintendent  of  Dot;uments,  U.S.  Government  Printing  Office. 
Washington,  IX'.  20402  is  the  exclusive  distributor  of  the  official 
edition.  Periodicals  postage  is  paid  at  Washington,  DC. 

The  FEDERAL  REGISTER  provides  a  uniform  system  for  making 
available  to  the  public  regulations  alid  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agenf;y  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  www.ofr.gov. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
e.stablished  under  the  F'ederal  Register  Act.  Linder  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  at  www.fcisys.gov,  a  service 
of  the  II.S.  (iovernment  Printing  Omce. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6:00  a.ni.  each 
day  the  Federal  Register  is  published  and  includes  both  text  and 
graphics  from  Volume  59,  1  (January  2.  1994)  forward.  For  morn 
information,  contact  the  GPO  Customer  Contact  Center,  U.S. 
Government  Printing  Office.  Phone  202-512-1800  or  866-512-1800 
(toll  free).  E-mail,  gpo@ciistbelp.com. 

The  annual  subscri|)tinn  price  for  the  Federal  Register  paper 
edition  is  S749  plus  postage,  or  $808,  plus  postage,  for  a  combined 
Federal  Reg^ister,  Federal  Register  Index  and  List  of  CFR  Sections 
Affected  (I.SA)  subscription;  the  microfiche  edition  of  the  Federal 
Register  including  the  Federal  Register  Index  and  LSA  is  $165, 
plus  postage.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  prevailing  postal  rates  will  be  aiiplied  to 
orders  according  to  Ine  delivery  method  requested.  The  price  of 
a  single  copy  of  the  daily  Federal  Register,  including  postage, 
is  based  on  the  number  of  pages:  $1 1  for  an  issue  containing 
less  than  200  pages;  $22  for  an  issue  containing  200  to  400  pages; 
and  $.3.5  for  an  issue  containing  more  than  400  pages.  Single  issues 
of  the  microfiche  edition  may  be  purchased  for  $3  per  f;oj)y, 
including  postage.  Remit  check  or  money  order,  made  payable 
to  the  Superintendent  of  Documents,  or  charge  to  your  (iPO 
Deposit  Account,  VISA,  MasterCard,  American  Express,  or 
Discover.  Mail  to:  U.S.  Government  Printing  Office — New'  Orders, 
P.O.  Box  979050,  St.  Louis,  MO  63197-9000;  or  call  toll  free  1- 
866-512-1800,  DC  area  202-512-1800;  or  go  to  the  U.S.  Government 
Online  Bookstore  site,  see  bookstore.gpo.gov. 

There  are  no  restrictions  on  the  repuhlication  of  material  appealing 
in  the  Federal  Registe:. 

How  To  Cite  This  Publication;  U.se  the  volume  number  and  the 
page  number.  Example;  77  FR  12345. 

Postmaster:  Send  address  changes  to  the  Superintendent  of 
Documents,  Federal  Register,  U.S.  Government  Printing  Office, 
Washington.  DC  20402,  along  with  the  entire  mailing  label  from 
the  last  issue  received. 


SUBSCRIPTIONS  AND  COPIES _ _ 

PUBLIC 

Subsc;riptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  202-512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  single  copies  1-866-512-1800 

(Toll-Free) 

FEDERAL  AGENCIES 
Subscriptions; 

Paper  or  fiche  202-741-6005 

Assistance  with  Federal  agency  subscriptions  202-741-6005 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  .\ny  person  wlio  uses  tlie  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:  Sponsored  by  the  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  .5  hours)  to  present: 

1.  'Hie  regulatoiy  prcK'ess,  with  a  focus  on  the  Federal 
Register  system  and  the  public’s  role  in  the  develop¬ 
ment  of  regulations. 

2.  I'he  relationship  between  the  Federal  Register  and 
.Code  of  Federal  Regulations. 


'  3  The  important  elements  of  typical  Federal  Register  doc¬ 
uments. 

4.  An  iiitriKluction  to  the  finding  aids  of  the  FX/CFR  sys¬ 
tem. 

WHY:  To  provide  the  public  with  access  to  informatittn  nec- 

cs.sary  to  research  Federal  agency  regulations  which  di¬ 
rectly  affect  them.  Tliere  will  Ite  no  dist'ussion  of  spe¬ 
cific  agency  regulations. 


WHEN  Tuesday,  February  12,  2013 
9  a.m.-l2:.30  p.m. 

W'HFRE:  Office  of  the  Federal  Register 

Conference  Room,  Suite  700 
8(K)  North  Capitol  Street,  NW. 
Washington,  IX',  2(KK)2 

RESERVA'nONS;  (202)  741-(>(K)H 


Printed  on  recycled  paper. 


Contents 


Federal  Register 

Vol.  78,  No.  2 
Thursday,  january  3,  2013 


III 


Agricultural  Marketing  Service 

NOTICES 

Standards  for  Grades  of  Eggplant,  283 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Food  Safety  and  Inspection  Service 
See  Rural  Utilities  Service 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals,  281-283 

Census  Bureau 

RULES 

Resumption  of  the  Population  Estimates  Challenge  Program, 
255-260 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submi.s.sions,  and  Approvals,  305-308 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Medicare  Program: 

Hospital  and  Vendor  Readiness  for  Electronic  Health 
Records  Hospital  Inpatient  Quality  Data  Reporting, 
308-310 

Coast  Guard 

RULES 

Moving  Security  Zones  around  Escorted  Ves.sels; 

Lower  Mississippi  River,  261-263 
Safety  Zones: 

TEMCO  Grain  Facilities;  Columbia  and  Willamette 
Rivers,  263-266 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
See  Patent  and  Trademark  Office 

Defense  Department 

NOTICES 

Meetings: 

Defense  Intelligence  Agency  Advisory  Board,  295 

Education  Department 

NOTICES 

Membership: 

National  Advi.sory  Committee  on  Institutional  Quality 
and  Integrity,  295-296 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

PROPOSED  RULES 

NPDES  Permit  Regulation  and  Effluent  Limitations 
Guidelines  Standards: 

Concentrated  Animal  Feeding  Operations,  277-278 


NOTICES 

Meetings: 

Environmental  Laboratory  Advisory  Board,  299 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 
PROPOSED  RULES 
Airworthiness  Directives: 

REIMS  AVIATION  S.A.  Airplanes,  275-277 

Federal  Communications  Commission 

RULES 

Radio  Broadcasting  Services: 

Maysville,  GA,  266-267 

Federal  Energy  R^ulatory  Commission 

NOTICES 

Combined  Filings,  296-299 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  299-300 

Federal  Reserve  System 

NOTICES 

Changes  in  Bank  Control: 

Acquisitions  of  Shares  of  Bank  or  Bank  Holding 
Company,  300 

Formations  of.  Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies,  300 

Federal  Trade  Commission 

NOTICES 

Proposed  Consent  Orders: 

IDEXX  Laboratories,  Inc.,  300-303 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  Threatened  Wildlife  and  Plants: 

Designation  of  Critical  Habitat  for  Southwestern  Willow 
Flycatcher,  344-534 

PROPOSED  RULES 

Endangered  and  Threatened  Wildlife  and  Plants: 

Reclassification  of  Continental  U.S.  Breeding  Population 
of  Wood  Stork  from  Endangered  to  Threatened; 
Correction,  278-279 

Food  and  Drug  Administration 

PROPOSED  RULES 

Nicotine  Replacement  Therapies  and  Smoking-Cessation 
Products: 

Report  to  Congress  on  Innovative  Products  and 

Treatments  for  Tobacco  Dependence;  Public  Hearing, 
277 

NOTICES 

Guidance  for  Industry  on  Providing  Regulatory  Submissions 
in  Electronic  Format: 

Certain  Human  Pharmaceutical  Product  Applications,  etc. 
Using  Electronic  Common  Technical  Document 
Specifications,  310-311 


IV 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Contents 


Food  Safety  and  Inspection  Service 

NOTICES 

2013  Rate  Changes  for  Basetime,  Overtime,  Holiday,  and 
Laboratory  Services  Rates,  283-285 

General  Services  Administration 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals: 

Office  of  Citizen  Services  and  Innovative  Technologies: 

Data.gov  Feedback  Mechanisms,  304-305 
Proposal  to  Lease  Space,  GSA  Form  1364,  303-304 

Health  and  Human  Services  Department 

See  Centers  for  Di.sease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Sub.stance  Abuse  and  Mental  Health  Services 
Administration 

Homeland  Security  Department 

See  Coast  Guard 

See  U.S.  Customs  and  Border  Protection 

RULES 

Provisional  Unlawful  Presence  Waivers  of  Inadmissibility 
for  Certain  Immediate  Relatives,  536-578 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  Information  Collection  Activities:  Proposals, 
Submissions,  and  Approvals: 

Continuum  of  Care  Program  Application  -  Technical 
Subrnission,  315-316 

Order  of  Succession  for  the  Office  of  Housing,  316-317 
Redelegation  of  Authority  to  the  Deputy  Assistant  Secretary 
for  Housing  Counseling,  317-318 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping  Duty  Adiriinistrative  Reviews;  Results, 
Extensions,  Amendments,  etc.: 

Circular  Welded  Carbon  Steel  Pipes  and  Tubes  from 
Turkey,  286-287 

Antidumping  or  Countervailing  Duty  Orders,  Findings,  or 
Suspended  Investigations: 

Advance  Notification  of  Sunset  Review's,  287-288 
Opportunity  to  Request  Administrative  Review,  288-,290 

Land  Management  Bureau 

NOTICES 

Filings  of  Plats  of  Surv'eys: 

Eastern  States;  North  Carolina,  318-319 

Maritime  Administration 

NOTICES 

Requested  Administrative  Waivers  oLCoastwise  Trade 
Laws: 

Vessel  HALCYON,  337 

Mine  Safety  and  Health  Federal  Review  Commission 

See  P'ederal  Mine  Safety  and  Health  Review  Commission 


National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 

National  Conference  on  Weights  and  Measures,  290-292 

Visiting  Ckmimittee  on  Advanced  Technology,  292 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Center  for  Scientific  Review,  312-313 

National  Cancer  Institute,  312-314 

National  Institute  of  Allergy  and  Infectious  Diseases,  314 

National  Oceanic  and  Atmospheric  Administration 

RULES 

F’isheries  of  the  Exclusive  Economic  Zone  Off  Alaska: 

Inseason  Adju.stment  to  2013  Bering  Sea  and  Aleutian 
Islands  Pollock,  Atka  Mackerel,  and  Pacific  Cod 
Total,  270-274 

Inseason  Adjustment  to  2013  Gulf  of  Alaska  Pollock  and 
Pacific  Cod  Total  Allowable  Catch  Amounts,  267- 
270 

Fisheries  Off  West  Coast  States;  Pacific  Coast  Groundfish 
Fishery: 

2013-2014  Biennial  Specifications  and  Management 
Measures,  580-644 

PROPOSED  RULES 

Atlantic  Highly  Migratory  Species: 

2006  Con.solidated  Highly  Migratory  Species  Fishery 
Management  Plan;  Amendment  5,  279-280 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals,  319-320 
Applications: 

Arknn.sas  Nuclear  One,  Units  1  and  2;  Creation  of 

Holding  Company  and  Transfer  of  Facility  Operating 
Licenses,  etc.,  328-330 

Grand  Gulf  Nuclear  Station,  Unit  1;  Creation  of  Holding 
Company  and  Transfer  of  Facility  Operating  License, 
etc.,  325-328 

River  Bend  Station,  Unit  1;  Creation  of  Holding  Company 
and  Transfer  of  Facility  Operating  License,  etc.,  320- 
322 

Waterford  Steam  Electric  Station,  Unit  3;  Creation  of 

Holding  Company  and  Transfer  of  F'acility  Operating 
License  and  Opportunity  for  Hearing,  323-325 

Patent  and  Trademark  Office 

NOTICES 

Roundtable  Events  for  Partnership  for  Enhancement  of 
Quality  of  Software-Related  Patents,  292-295 

Presidential  Documents 

EXECUTIVE  ORDERS 

Government  Agencies  and  Employees: 

Rates  of  Pay;  Adjustment  (EO  13635),  649-660 
ADMINISTRATIVE  ORDERS 
Government  Agencies  and  Employees: 

Federal  Employee  Pay  Schedules  and  Rates 

(Memorandum  of  December  21,  2012),  64.5-647 

Public  Debt  Bureau 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
.Submissions,  and  Approvals,  341 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Contents 


V 


Rural  Utilities  Service 

NOTICES 

Environmental  Impact  Statements;  Availability,  etc.; 
Healy  Power  Generation  Unit  2,  Healy,  AK,  285-286 


Securities  and  Exchange  Commission 
NOTICES 


Self-Regulatory  Organizations;  Proposed  Rule  Changes: 

ICE  Clear  Europe  Ltd.,  330-.335 

New  York  Stock  Exchange  LLC,  335-337 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Laboratories  and  In.strumented  Initial  Testing  Facilities  that 
Meet  Minimum  Standards,  etc.,  314-315 

Surface  Transportation  Board 

NOTICES 

Abandonment  Exemptions: 

CSX  Transportation,  Inc.,  Ewing  Township,  Mercer 
County,  NJ,  338 

Acquisitions  and  Operation  Exemptions; 

Buckeye  Hammond  Railroad,  LLC  from  Buckeye  Partners, 
L.P.,  338-339 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Maritime  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Public  Debt  Bureau 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals,  339-341 


U.S.  Customs  and  Border  Protection 

NOTICES 

Reopenings  of  Application  Periods: 

Air  C]argo  Advance  Screening  Pilot  Program,  315 


Separate  Parts  In  This  Issue 
Part  II 

Interior  Department,- Fish  and  Wildlife  Service,  344-534 

Part  III 

Homeland  Security  Department,  536-578 

Part  IV 

Commerce  Department,  National  Oceanic  and  Atmospheric 
Administration,  580-644 

Part  V 

Presidential  Documents,  645-647,  649-660 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  page  for 
phone  numbers,  online  resources.  Finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http;// 
Iistserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOOL,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


VI 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  )amiary  2013 / C^ontents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

3  CFR 

Executive  Orders: 

13635  (superseded  by 

EO  13594) . 649 

Administrative  Orders: 

Memorandums: 

Memorandum  of 
December  21, 


2012 . 

. 647 

8  CFR 

103 . 

. 536 

212 . 

. 536 

14  CFR 

Proposed  Rules: 

39 . 

. 275 

15  CFR 

90 . . . 

. 255 

21  CFR 

Proposed  Rules: 

15 . 

. 277 

33  CFR 

165  (2  documents) ... 

...261,  263 

40  CFR 

Proposed  Rules: 

9 . 

. 277 

63 . 

. 277 

80 . 

. 277 

85 . 

. 277 

122 . 

. 277 

123 . 

. 277 

412 . 

. 277 

47  CFR 

73 . 

. 266 

50  CFR 

17 . 

. 344 

660 . 

. 580 

679  (2  documents) .. 

,...267,  270 

Proposed  Rules: 

17 . . . 

. 278 

635 . 279 


Rules  and  Regulations 


Federal  Register 

Vol.  78,  No.  2 

'rhiirsday,  laniiary  3,  2013 


255 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510, 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
15CFR  Part  90 

[Docket  Number  111215758-2650-04] 

RIN  0607-AA51 

Resumption  of  the  Population 
Estimates  Challenge  Program 

agency:  Bureau  of  the  Cen.sus, 
Department  of  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  the  Cen.sus 
(Census  Bureau)  is  re.suming  the 
Population  Estimates  Challenge  Program 
to  provide  eligible  governmental  units 
the  opportunity  to  file  requests  for  the 
reyiew'  of  population  estimates  for  2011 
and  subsequent  years.  The  C.ensus 
Bureau  is  aniending  its  regidations  to: 
Update  references  to  the  method  by 
which  population  estimates  are 
officially  released;  clarify  when  a 
challenge  of  a  population  estimate  can 
be  re(pie.sted;  specify  who  may  file  a 
request  for  a  population  estimate 
challenge;  remove  all  references  to  the 
per  capita  income  estimates  program 
and  the  Office  of  General  Revenue 
Sharing;  change  the  regulation  title  of  a 
current  program  from  “Procedure  for 
Challenging  Certain  Population  and 
Income  Estimates”  to  “Procedure  for 
Challenging  Population  Estimates”  to 
reflect  the  removal  of  the  per  capita 
income  estimates  program;  revise  the 
recjuirements  of  the  challenge  process; 
and  remove  all  references  to  a  formal 
challenge  process.  The  changes  to  the 
procedure  for  the  Population  Estimates 
Challenge  Program  clarify  and 
streamline  the  procedures  for  local  units 
of  general-purpose  governnjent.  The 
Census  Bureau  is  removing  the 
references  for  the  per  capita  income 
estimates  changes  because  the  Census 
Bureau  no  longer  produces  per  capita 


income  estimates.  The  program  that 
used  those  estimates,  the  General 
Revenue  Sharing  program,  was 
eliminated  for  the  States  in  1980  and 
was  not  reauthorized  for  local 
governments  after  fiscal  year  2000. 

DATES:  This  P’inal  Rule  is  effective  on 
February  4,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rodger  V.  Johnson,  Chief,  Local 
Government  Estimates  and  Migration 
Processing  Branch,  Population  Division, 
U.S.  Census  Bureau,  Room  0H480,  Mail 
Stop  8800,  Washington.  DC  20233- 
8800,  by  telephone  on  (301)  763-2461, 
by  I'AX  (301)  763-2516,  or  by  email  at 
rodgcr.  v.joh nson @cens u s  gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

T  he  Census  Bureau  is  mandated  to 
release  population  estimates  annually  in 
accordance  with  Title  13  of  the  United 
States  (x)de  (U.S.C.).  These  estimates  are 
ba.sed  upon  the  most  recent  Decennial 
Census  of  Population  and  Housing  and 
compiled  from  the  most  current 
administrative  and  survey  data  available 
for  that  purpose.  As  part  of  its 
authorization,  the  Census  Bureau  offers 
an  opportunity  for  local  units  of  general- 
purpose  government  (hereinafter 
collectively  “governmental  unit”)  to 
challenge  these  official  estimates 
through  its  Population  Estimates 
Challenge  Program.  Under  this  program, 
a  sub-state  governmental  unit  may 
challenge  their  population  estimate  by 
submitting  additional  data  to  the  Census 
Bureau  for  evaluation.  If  the  additional 
data  are  accepted  during  the  review 
period  by  the  Census  Bureau,  resulting 
in  an  updated  population  e.stimate,  the 
Census  Bureau  will  provide  a  written 
notification  to  the  governmental  unit 
and  publish  the  revised  estimate  at 
www.census.gov.  If  the  additional  data 
are  not  accepted  for  a  revised  estimate, 
the  Census  Bureau  will  notify  the 
governmental  unit.  In  those  instances 
where  a  non-functioning  county-level 
government  or  statistical  equivalent 
exists,  the  State  member  agencies  of  the 
Federal-State  Cooperative  for 
Pci])ulation  Estimates  (FSCPE)  program 
may  represent  the  area. 

Changes  to  the  challenge  process  for 
this  decade  are  based  on  results  of 
evaluations  of  the  accuracy  of  the 
Cen.sus  Bureau’s  current  methodology 
for  producing  population  estimates 
compared  with  the  accuracy  of 


alternative  approaches.  In  the  previous 
decade,  the  Census  Bureau  modified  the 
standard  methodology  to  accommodate 
challenges  by  allowing  housing  unit 
based  estimates  to  supplant  cohort- 
component  based  estimates  at  the 
county  level,  and  eliminating  key  sets  of 
population  c«)ntrols  generally  impo.sed 
on  county  and  subcounty  estimates.  The 
evaluations  show  that  the  challenge 
procedure  used  in  the  previous  decade 
resulted  in  less  accurate  estimates  of  the 
population  of  governmental  units.  This 
has  led  the  Census  Bureau  to  revise  the 
challenge  process  to  no  longer  accept 
e.stimates  developed  from  methods 
different  from  those  u.sed  by  the  Census 
Bureau.  In  the  revised  challenge 
process,  the  Census  Bureau  will  only 
accept  a  challenge  when  the  evidence 
provided  identifies  Jhe  use  of  incorrect 
data,  processes,  or  calculations  in  the 
estimates. 

The  ('.ensus  Bureau  is  resuming  the 
Population  Estimates  Challenge  Program 
to  provide  eligible  governmental  units 
the  opportunity  to  challenge  population 
estimates  for  2011  and  subsequent 
years.  Previously,  the  (Census  Bureau 
published  a  final  rule  on  January  4, 

2010,  in  the  Federal  Register  (75  FR  44) 
to  announce  that  beginning  on  February 
3,  2010,  the  Census  Bureau  would 
temporarily  suspend  the  Population 
Estimates  (challenge  Program  during  the 
decennial  census  year  and  the  following 
year  to  accommodate  the  taking  of  the 
2010  Census,  and  indefinitely  suspend 
the  Per  Capita  Income  Estimates 
Challenge  Program.  The  suspension  of 
the  program  was  followed  up  on  August 
10,  2012,  by  the  Cen.sus  Bureau  with  a 
Notice  of  Proposed  Rulemaking  and 
Request  for  Comments  in  the  Federal 
Register  (77  FR  47783)  for  its  program, 
entitled  “Resumption  of  the  Population 
Estimates  Challenge  Program  and 
Proposed  C^hanges  to  the  Program.”  In 
that  announcement,  the  Census  Bureau 
proposed  resuming  the  Population 
Estimates  Challenge  Program  in  2012  to 
provide  eligible  entities  the  opportunity 
to  file  requests  for  the  review  of 
population  estimates  for  2011  and 
subsequent  years.  The  proposal  was 
available  for  comment  during-a  30-day 
period  that  ended  on  September  10, 
2012.  The  Census  Bureau  has  now 
reviewed  these  comments  and 
responded  to  them  below  in  this  final 
rule. 
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Summary  of  Comments  and  Responses 

The  ('<Misus  Bureau  rec;eived  eight  sets 
of  coniments  during  the  comment 
period.  A  summary  oflhe.se  comments 
and  the  detailed  responses  by  the 
Census  Bureau  are  provided  helowc 

Comnwnter  J.  The  i;ommenter  stated 
that  the  Census  Bureau’s  proposal 
greatly  reduces  the  opportunities  for 
loc;alities  to  challenge  county-level 
population  estimates  that  the  Census 
Bureau  initially  produces  through  the 
cohort-component  or  Admini.strative 
Re(H)rds  (ADRfX;)  method.  'I'he 
commenter  agreed  that  this  method 
overall  produced  the  mo.st  accurate 
countv-level  estimates,  as  compared  to 
the  2010  Census  counts,  nevertheless, 
the  commenter  pointed  out  that  there 
w'ere  exceptions  in  which  a  housing 
unit  ba.sed  method  did  produce  an 
estimate  closer  to  the  2010  Census 
results.  The  commenter  also  suggested 
that  the  Census  Bureau  continue  to 
pursue  research  on  alternate  methods  of 
population  estimation  in  the  event  that 
these  methods  that  were  proven  to  be 
less  u.seful  at  one  point  in  time,  may  be 
more  useful  in  the  future.  More 
specifically,  the  commenter  suggested 
that  the  Census  Bureau  consider  a  pilot 
program  in  which  a  small  cross-section 
of  jurisdictions,  with  participation 
through  the  FS(2’K  member  agencies, 
provide  information  towards  the  next 
round  of  evaluative  studios. 

H(fspottse  1 .  'I'he  Census  Bureau 
acknowdedges  that  a  variant  of  the 
housing  unit  ba.sed  method  did  produce 
more  accurate  residts  in  some  instances, 
as  compared  to  the  2010  Census. 
However,  the  ADRHC  method 
consistently  produced  county-level 
estimates  clo.ser  to  the  2010  (Census 
results,  whereas  the  housing  unit  based 
population  e.stimates  were  upwardly 
l)iased.  The  program  changes  will 
enable  eligible  governmental  units  to 
focus  their  comments  upon  the  data 
u.sed  to  produce  population  e.stimates 
and  to  provide  alternative  or 
supplemental  data  to  the  (Census  Bureau 
to  evaluate  for  use  in  revising  the 
original  estimate  under  the  existing 
methodology.  Incorporating  this 
challenge-based  data  sy-stematically 
each  year  will  improve  the  credibility 
and  accuracy  of  the  subsequent 
e.stimates  and  contribute  to  a  longer- 
tenn  goal  of  continuous  improvement  in 
the  estimation  proi;ess.  The  (Census 
Bureau  accepts  the  suggestion  to 
continue  to  w'ork  with  the  FSC2’R 
member  agencies,  county,  and  local 
governments  to  maintain  a  research 
agenda  that  addresses  alternate  methods 
of  estimation,  not  as  official  e.stimates. 
but  to  help  inform  a  population 


estimates  program  that  focuses  upon 
improving  the  accuracy  of  the  estimatfis. 

Commenter  2.  i'he*  commenter  wrote 
in  with  concern  towards  one  part  of  the 
notice  that  stated  that  “sub-state 
governmeutal  units  be  the  .sole  (Uititv  to 
request  a  challenge;  *  *  *  for  their 
respective  jurisdictions."  The 
commenter  noted  that  in  states  of  the 
Northeast,  counties  exist  that  do  not 
serve  legally  as  functioning  general- 
purpose  governmental  units.  In  such 
instances,  therf;  would  be  no 
functioning  governmental  body  to 
repre.sent  the  area.  In  these  states  or  in 
certain  counties  within  them,  often  the 
only  governmental  units  in  place  are 
minor  civil  divisions  in  the  form  of 
towns  or  equivalent  areas  that  are 
subdivisions  of  their  respective 
counties. -The  commenter  re<juested  that 
the  (’,en.sus  Bureau  reconsider  this  rule 
and  provide  for  some  flexibility  in  tlu; 
rule  in  order  to  allow  State  level 
representation  of  these  non-functioning 
counties  should  the  state  repn;sentative 
find  issues  with  regard  to  the 
population  estimates  and  the 
components. 

Response  2.  Tlu;  (Census  Bureau 
acknowledges  the  issue  and  concurs 
that  it  is  net:e.ssary  to  implement 
appropriate  wording  changes  to  define  a 
role  for  States  to  represent  lhes(;  non¬ 
functioning  governmental  units  for  the 
purposes  of  the  challenge  program. 

None  of  the  counties  in  (Connecticut  or 
Rhode  Island  an;  classified  by  the 
Census  Bureau  as  active  functioning 
general-purpose  governmental  units;  in 
Ma.s.sachu.sett,s,  nine  of  its  fourte«;n 
counties  are  not  cla.ssifi(;d  as  active 
func;t ion i ng  genera  1  - p u rposi; 
governmental  units.  In  Maine,  New 
Hampshire,  and  Vermont,  tlu;  Census 
Bureau  classifies  all  counties  as  active 
functioning  general-purpose 
governmental  units.  In  Alaska,  the 
county-{;(piivalent  (Census  Areas  are 
statistical  units  and  tlH;refor(;  may  need 
representation  by  the  .State  government 
.should  an  issue  arise  with  regard  to 
their  estimates  and  comj)onent  data. 

The  Census  Bureau  has  amended  the 
regulations  in  this  final  rule  to  recognize 
the  FSCCPF  member  agencies  in  the 
challenge  program  in  order  to  pn;sent 
appropriate  data  on  behalf  of  thes(;  non¬ 
functioning  entities.  The  (Census  Bureau 
will  continue  to  monitor  legal  status 
changes  in  the  future  that  may  result  in 
one  or  more  counties  changing  from 
active,  g»;neral-pur|M)se  governmental 
units  into  non-functioning 
governmental  entities  to  ensure 
coverage  by  the  F.SCFF  m(;mb(;r 
agenci«;.s. 

Commenter  2.  'Fho  commenter  stated 
that  the  proposal  would  make  the 


challenge  prr)gram  essentially 
meaningless  by  cutting  off  any  options 
for  localities  to  offer  an  alternative 
approach  for  county-level  poj)ulation 
estimates;  the  commenter  offered 
sev«;ral  comments  to  .supj)ort  this 
viewpoint.  The  f:ommenter  stated  that 
“no  one  estimates  methodology  has 
l)roven  it.self  to  be  accurate  for  all  types 
of  areas  in  the  cxmntry”  and  that 
“reliance  on  a  single  Admini.strative 
Records  (AI3REC)  method  for 
production  of  county  population 
estimates  and  a  variation  of  the  housing 
unit  method  for  subcounty  e.stimates 
simply  ignores  the  fact  that  alternative 
methods  and  data  sources  can  produce 
quality  e.stimates  at  any  given  point  in 
time  and  for  any  given  an;a.’’  The 
commenter  argued  that  the  proposal  not 
to  allow  alternative  estimates  was  to 
some  degree  influenced  by  potential 
difficulty  that  the  (kmsus  Bureau  would 
experience  in  incorporating  alt(;rnate 
(diallenges  into  the  existing  production 
environment  that  the  Census  Bureau 
u.ses  to  produce  the  estimates  in  the  first 
j)lace.  rhe  commenter  stated  that  the 
Census  Bureau  should  allow  alternative 
based  estimates  that  meet  certain  tests  of 
the  accuracy  of  these  methods  against 
established  decennial  census  results. 
Finally,  the  commenter  suggested  noting 
the  F.SC.PK  member  agencies  as  a 
potential  technical  resource  available  to 
sub-state  governmental  units. 

Response  3.  During  the  temporary 
susp(;nsiou  the  Popidatioii  Estimates 
and  the  Per  ("apita  Income  Estimates 
Challenge  Programs  attendant  to  the 
2010  Census,  the  Census  Bureau 
evaluated  the  2010  population  estimates 
and  the  methods  u.sed  to  create  them. 
These  evaluations  also  were  meant  to 
inform  the  redesign  of  the  challenge 
program.  As  part  of  this  prot;ess,  the 
Census  Bureau  asse.s.sed  the  county- 
level  population  e.stimates  produced 
with  the  ADREC  and  housing  unit 
methods  against  2010  (Census  results. 
(These  results  were  publicly  released  on 
the  Census  Bureau’s  Web  site). 

It  was  clear  that  the  best  overall  and 
defensible  approach  to  estimation  of 
county-level  governmental  units  was 
through  the  ADREC  method.  In 
addition,  it  also  became  clear  that  the 
employment  of  a  variation  on  the 
housing  unit  based  method  generally 
jiroduced  (;stimates  that  were  more 
l)iased  than  the  ADREC  method  when 
{:ompar(;d  to  the  2010  C.ensus  results. 
The  evaluations  also  did  not  identify  a 
clear-cut  means  to  determine  for  any 
given  county  or  equivalent  when  a 
housing  unit  based  method  would  yield 
a  more  accurate  estimate  than  that 
produced  by  the  ADREC  method.  Given 
these  factors,  it  became  evident  that  in 
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nule.signing  the  challenge  pn)gram,  the 
(iensus  Bureau  needed  to  build  a 
process  that  wo\dd  capture  the  most 
accurate  demographic  compommts  that 
were  consistent  and  complementary 
with  the  existing  estimates  program 
methodologies.  The  Census  Bureau  did 
not  accept  the  as.sertion  from  the 
commenter  that  the  (Census  Bureau 
should  accept  alternative  methods  with 
a  provision  for  te.sting  against  decennial 
census  results.  However,  the  (Census 
Bureau  has  indicated  its  willingness  to 
work  with  localities  through  the  FSCFB 
member  agencies  to  provide  information 
towards  the  next  round  of  evaluative 
studitis.  Plea.se  .see  Respon.se  to 
(’.ommenter  1. 

Commenter  4.  The  commenter 
provided  essentially  tlie  same; 
ob.servation  as  the  secoml  commenter 
with  regard  to  the  representation  for 
non-funf:tioning  counties  or  statistical 
ecjui  valent. s. 

Response  4.  The  Census  Bureau 
concurs  with  the  fourth  commenter. 
Please  see  Respon.se  to  (’.ommenter  2. 

Commenter  5.  The  commenter 
supports  the  rule  change  from  reliance 
upon  alternative  estimates  to  a  proce.ss 
whereby  governnumtal  units  provide 
(widence  of  the  use  of  incorntet  data, 
processes,  or  calculations  in  the 
e.sti mates  and  not  n(?cessari!y  alternative 
estimates.  The  commenter  expressed 
concern  for  the  potential  of  a  challenge 
to  he  denied  because  a  full  explication 
of  the  criteria,  standards,  and  regular 
pr(K:e.sse.s  the  Census  Bureau  employs  to 
generate  the  population  estimates  was 
not  available  in  the  notice.  Tluirefore, 
the  commenter  reqiujsted  that  the 
Census  Bureau  recognize  an  advisory 
role  to  the  (k^nsus  Bureau  by  the  FSCPE 
member  agencies  to  “to  gauge  Ikjw  well 
the  challenge  and  estimates  program 
com[)lement  each  other.”  The 
commenter  also  requested  that  outside 
experts  like  the  FS(]PF  member  agencies 
-be  provided  with  all  communications 
between  the  Omsus  Bureau  and  the 
challenging  governmental  unit, 
suggested  that  the  F’.SC^.PE  member 
agencies  could  advi.se  the  Census 
Bureau  on  changes  in  either  the 
Estimates  or  the  Challenge  program,  as 
they  have  excellent  knowledge  of  the 
estimates  proce.ss  and  can  represent  the 
interests  of  local  governmental  units. 

Response  5.  The  Census  Bureau 
appreciates  the  exj)ression  of  support 
for  the  new'  challenge  program.  As 
stated  in  the  responses  to  other 
comments,  the  (.’ensus  Bureau  will 
appropriately  consult  with  the  FSCPE 
member  agencies  during  the  course  of 
the  program. 

(Commenter  6.  The  commenter  was 
concerned  about  the  lack  of 


representation  for  non-functioning 
county-level  entities.  The  commenter 
also  requested  that  we  continue  to 
accept  housing  conversion  data  for  non- 
residential  to  residential  use  and  acetipt 
locally  documented  data  on 
demolitions. 

Response  B.  The  Census  Bureau 
concurs  with  the  sixth  commenter  on 
the  issue  of  non-functioning  county- 
level  entities.  Please  .see  Respon.se  to 
C.ommenter  2.  In  response  to  the  second 
concern  about  conversions  of  non- 
residential  to  residential  units  and 
demolitions,  the  ('.ensus  Bureau  w’ill 
continue  to  accej)t  properlv  documented 
data,  including  basic  street  address  and 
unit  (apartment,  etc.)  designations  of  the 
converted  units.  Data  that  are  to 
substitute  or  replace  the  ('ensus  Bureau 
e.stimated  housing  loss  figures  must 
include  riisidential  housing 
condemnations,  demolitions,  and/or 
units  that  are  uninhabitable,  in  order  to 
be  as  comprehensive  in  scope  as  the 
original  survey  data  used  to  estimate 
housing  loss. 

Commenter  7.  The  conuTienter  is 
opposed  to  the  exclusion  of  housing 
based  methods  to  estimate  county-level 
governmental  units.  The  commenter 
would  like  the  ('.ensus  Bureau  to 
continue  to  h;ave  open  the  option  for  a 
challenging  county-level  governmental 
unit  to  provide  a  housing  based 
alternative  as  oppo.stjd  to  providing 
updated  data  for  the  Census  Bureau’s 
fiohort  comjjonent  (AI)RE('.)  based 
estimate.  The  u'riter  also  expressed  the 
view  “that  tlu;  propo.sed  policy  flies  in 
the  face  of  all  availabhr  .scientific 
evidence  as  well  as  good  judgment." 

Response  7.  The  Census  Bureau 
consulted  a  variety  of  stakeholders  on 
the  elements  of  the  |)roposal  in  order  to 
design  a  program  based  upon  the 
evaluation  research  coiuhictcd  during 
the  2010  (iensus.  The  re.search 
conducted  jointly  by  the  ('.ensus  Bureau 
and  its  partners  in  the  FSflPE  pointed  to 
the  overall  accuracy  of  the  A13REC 
method  w'hen  compared  to  the  2010 
Onsus  results.  However,  as  stated  in 
the  third  response,  the  research 
evaluations  al.so  did  not  identify  a  clear- 
cut  means  to  determine  for  any  given 
couiUy  or  equivalent  w'hen  a  housing 
based  method  would  yield  a  more 
accurate  estimate  than  that  produc;ed  by 
the  AUREC  imdhod.  The  Census  Bureau 
has  designed  a  program  with  guiding 
principles  to  govern  outcomes  more 
consistent  with  the  current  evaluation 
results.  The  (T^nsus  Bureau  al.so  will 
continue  to  conduct  re.search  work  with 
the  FSCPE  and  others  towards  the  next 
evaluation  period  to  improve  upon  the 
challenge  and  estimates  programs  and, 
if  possible,  to  determine  means  to 


identify  alternate  approaches  to  the 
current  estimates  that  are  based  upon 
.systematically  identifiable  and  unbiased 
criteria. 

Commenter  8.  The  eighth  commenter 
suggested  that  the  Census  Bureau  clarify 
in  its  challenge  program  documentation 
that  the  FS('.PE  member  agencies  be 
specified  as  a  potential  technical 
resource  to  localities  that  are 
contemplating  challenging  a  population 
estimate.  The  .second  point  from  this 
commenter  was  that  the  challenge 
program  from  the  previous  decade 
added  af)proximately  770,000  people  to 
the  national  estimate,  hi  addition,  the 
commenter  suggesteil  that  the  Bureau 
look  at  a  thresliold  ba.sed  on  the 
estimates  evaluation  research  that 
would  allow  an  estimate  challenge 
using  other  data  and  methods, 
specifically  the  housing  estimate,  if  the 
differenc*!  between  the  two  estimates 
exceeded  that  threshold.  Finally,  the 
commenter  suggested  that  the  ('.ensus 
Bureau  engage  the  FS('PE  member 
agencies  as  technical  experts  in 
reviewing  a  challenge  and/or  another 
state  agency  that  may  have  experti.se  to 
help  review  the  alternative  estimate. 

Response  8.  'I'he  ('.ensus  Bureau 
concurs  with  the  first  suggestion  that  we 
incorporate  into  the  program 
documentation  that  FSCPE  member 
agencies  could  assist  a  locality  in 
mounting  a  challenge.  In  regard  to  the 
second  point,  we  note  that  the 
additional  population  incorporated  into 
the  national  total  did  not  .sy.stematically 
adflress  the  error  of  closure  hetwfum  the 
2000  and  the  2010  Census  nor  did  it 
address  shortfalls  in  the  identification  of 
immigration,  tlmrefore,  it  cannot  be 
judged  as  a  positive  a.spei:t  of  the  former 
challeng(!  program  to  emulate.  7’he  third 
suggestion  is  one  that  we  will  consider 
as  part  of  the  ongoing  research  agenda 
with  the  FS(3^E  member  agencies  and 
others,  but  not  to  produce  an  official 
revistid  estimate  to  replace  the  ADRE(', 
method  rtisults.  The  (iensus  Bureau  also 
accepts  the  suggestion  that  the  FSfTTi 
member  agencies  al.so  be  consulted  to 
assist  in  evaluating  challenges  from 
their  respective  sub-state  governments. 
This  is  substantially  the  same  response 
as  that  to  the  fifth  commenter. 

Changes  From  Proposed  Rule 

As  commenters  noted  in  their 
comments,  the  propo.sed  rule  made  no 
provision  for  representation  of  counties 
in  .selected  states  of  the  Northea.st  that 
do  not  .serve  legally  as  functioning 
general-purpose  governmental  units.  In 
such  instances,  no  functioning  county- 
level  governmental  body  exists  to 
represent  the  area.  The  commenters 
requested  that  the  Census  Bureau 
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provide  for  some  flexibility  in  the  rule 
in  order  to  allow  State-level 
representation  of  these  non-hinctioning 
counties  with  regard  to  the  population 
estimates  and  the  components.  The 
Census  Bureau  acknowledged  the  issue, 
noted  that  it  also  existed  for  some  parts 
of  Alaska,  and  agreed  to  implement 
appropriate  wording  changes  to  define  a 
role  for  States  to  represent  these  non¬ 
functioning  governmental  units  in  the 
challenge  program.  Specifically,  the 
('ensus  Bureau  added  a  new  definition 
for  the  term  non-functioning 
governmental  units  at  paragraph  (f)  to 
Section  §90.3,  and  re-designated  the 
language  formerly  at  paragraph  (f)  in 
new  paragraph  (g).  Paragraph  (g)  also 
acknowledges  non-functioning 
governmental  units  as  an  eligible 
governmental  unit  for  the  purposes  of 
the  challenge  program.  The  Census 
Bureau  also  revised  Section  §  90.5  to 
acknowdedge  non-functioning 
governmental  units. 

Summary  of  Provisions  Implemented 
by  This  Final  Rule 

The  Census  Bureau  is  resuming  the 
Population  Estimates  Challenge  Program 
to  provide  governmental  units  the 
opportunity  to  challenge  population 
estimates  for  2011  and  suhsequent 
years.  The  Census  Bureau  is  amending 
its  regulations  to:  (1)  Update  references 
to  the  method  by  which  population 
estimates  are  officially  released;  (2) 
clarify  when  a  challenge  of  a  population 
e.stimate  can  be  reque.sted;  (3)  specify 
who  may  file  a  request  for  a  population 
estimate  challenge;  (4)  remove  all 
references  to  per  capita  income 
estimates  and  thy^Office  of  General 
Revenue  Sharing;  (5)  change  the 
regulation  title  of  a  current  program 
from  “Procedure  for  (Challenging  (Certain 
Population  and  Income  Estimates”  to 
“Procedure  for  Challenging  Population 
Estimates”  to  reflect  the  removal  of  the 
per  capita  income  estimates  program;  (H) 
revise  the  requirements  of  the  challenge 
process;  and  (7)  remove  all  references  to 
a  formal  c.hallenge  process. 

These  changes  to  the  regulations 
clarify  the  procedure  for  seeking  a 
population  estimate  challenge  by  a 
governmental  unit  and  to  make  the 
regulations  clearer  by  eliminating  out- 
of-date  provisions.  The  Census  Bureau 
in  §90.6  is  updating  references  to  the 
method  by  which  population  estimates 
are  officially  released  to  reflect 
widespread  use  of  the  Internet  (rather 
than  the  Federal  Register)  for 
disseminating  official  demographic 
data.  For  example,  governmental  units 
may  initiate  the  challenge  process  after 
the  population  estimates  are  posted  on 


the  (Census  Bureau’s  Internet  site  (rather 
than  published  in  the  Federal  Register). 

.Section  90.6  reduces  the  time  period 
when  a  challenge  to  a  population 
estimate  may  be  filed  from  180  days  to 
90  days  after  the  release  of  the  estimates 
by  the  (Census  Bureau.  In  the  (Census 
Bureau’s  judgment,  90  days  are 
.sufficient  for  an  applicant  to  review  the 
population  estimate  and  to  submit 
additional  data  to  update  the  population 
estimate.  This  change  ensures  that,  in 
most  instances,  the  Census  Bureau 
reviews  and  inc:orporates  accepted  data 
into  .subsequent  estimates  releases  in  a 
timely  manner. 

.Section  90.8  specifies  that  the  types  of 
data  that  are  submitted  must  be 
consistent  with  the  criteria,  standards, 
and  regidar  processes  the  (Census 
Bureau  employs  to  generate  the 
population  estimate.  The  Census  Bureau 
will  provide  additional  Web-based 
information  describing  the  data  that  are 
required  and  how  the  governmental  unit 
may  contact  the  Census  Bureau.  .Section 
§  90.8  specifies  what  methods  can  be 
u.sed  in  the  challenge  process. 

.Section  90.9  specifies  that  the  (Census 
Bureau  will  work  with  the  governmental 
unit  to  verify  the  data  that  it  has 
submitted,  evaluate  the  data  submitted, 
and  render  its  decision  in  writing  to  the 
governmental  unit.  '0ie  (Census  Bureau 
will  aLso  post  the  revised  population 
estimate  at  ww'w.ren.su.s.gov. 

Furthermore,  new  §90.5  specifies 
who  may  file  a  request  for  a  «;hallenge 
to  a  population  estimate.  Under  the 
revised  regulations,  the  chief  executive 
officer  or  highest  elected  official  of  the 
requesting  governmental  unit  is  the  only 
individual  authorized  to  submit  such 
requests.  This  change  ensures  that 
persons  authorized  by  law  to  commit 
the  governmental  unit  to  a  particular 
course  of  action  have  aj)proved  the 
request  for  a  challenge  prior  to 
submission  to  the  (Census  Bureau.  The 
(Census  Bureau  revises  ail  applic;able 
sections  of  the  Population  Estimates 
Challenge  Program  regulations  to 
spticify  that  the  sub-state  governmental 
units  be  the  sole  entity  to  reque.st  a 
challenge  for  the  population  estimates 
for  their  respective  jurisdictions.  In  the 
event  that  a  county-level  governmental 
unit  or  statistical  equivalent  is  not  an 
active  general-purpose  government,  the 
FSCPE  member  agency  may  serve  as 
sponsor  of  the  challenge  and  the 
governor  will  serve  as  the  highest 
elected  official.  Additional  detail  on  this 
exception  is  noted  in  the  following 
paragraph. 

Under  the  method  employed  by  the 
(Census  Bureau,  state-level  population 
estimates  are  a  summary  of  the 
c.stimates  for  each  county  or  stati.stical 


equivalent  that  comprise  each  state. 
Therefore,  sub-state  governmental  units 
are  the  most  appropriate  level  to  request 
a  challenge  of  the  population  estimates 
for  their  respective  jurisdictions.  In 
addition,  the  (Census  Bureati  and  the 
state  governments  have  formally 
established  and  have  maintained  a  long¬ 
term  working  relation.ship  through  the 
Federal-State  Cooperative  for 
Population  Estimates  (F.S(CPE).  State 
agencies,  designated  by  their  respective 
governors,  work  in  cooperation  with  the 
Census  Bureau  to  produce  population 
estimates.  The  Census  Bureau  initiates 
the  process  of  preparing  population 
e.stimates  by  updating  population 
information  from  the  most  recent 
decennial  census  with  information 
found  in  the  annual  administrative 
records  of  Federal  and  state  agencies. 

The  Federal  agencies  provide  tax 
records.  Medicare  records,  and  some 
vital  stati.stics  and  group  quarters 
informatioq.  The  FSCPE  member 
agencies  supply  vital  statistics  and 
information  about  group  quarters  like 
college  dorms  or  prisons.  The  Census 
Bureau  combines  census  base  data, 
administrative  records,  and  selected 
survey  data  to  produce  current 
population  estimates  consistent  with  the 
last  decennial  census  results.  Moreover, 
the  (len.sus  Bureau  provides  preliminary 
governmental  unit  estimates  to  the 
F.SCPE  member  agencies  for  review  and 
comment  to  resolve  data  processing 
issues  identified  during  that  period. 
Under  the  challenge  program,  the 
F.SCPE  member  agencies,  appointed  by 
their  respective  governors,  will  be 
eligible  to  represent  counties  or 
.stati.stical  equivalents  that  do  not 
function  as  active  general-purpose 
governmental  units.  This  situation 
exists  in  Connecticut,  Rhode  Island,  for 
selected  counties  in  Massachusetts,  and 
for  the  Census  Areas  in  Alaska.  For  the 
purpo.ses  of  this  program,  the  District  of 
Columbia  is  treated  as  a  statistical 
equivalent  of  a  county  and,  therefore, 
also  eligible  to  participate. 

Existing  §§  90.9  through  90.18  are 
deleted.  In  the  Census  Bureau’s 
judgment,  these  sections.are 
unnecessary,  as  the  Population 
E.stimates  Challenge  Program  does  not 
include  a  formal  challenge  process.  This 
change  is  consistent  with  the 
procedures  advanced  in  §  90.8  and 
§  90.9  to  specify  the  required  data  and 
to  verify  that  data  are  accurate  and 
i;omplete  before  the  Census  Bureau 
reviews  the  data  and  renders  its 
decision  on  whether  or  not  to  update 
the  population  estimate.  Ending  the 
formal  process  removes  a  redundant 
procedure  and,  therefore,  enables  the 
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Census  Bureau  to  render  a  more  timely 
decision  during  the  review  and  update 
process.  The  Census  Bureau  is 
eliminating  all  references  to  the  per 
capita  income  estimates  program  and 
the  General  Revenue  Sharing  Program 
from  its  regulations  at  15  CFR  part  90 
because  the  Census  Bureau  no  longer 
produces  per  capita  income  estimates. 
The  Census  Bureau  generated  the  per 
capita  income  estimates  for  the  General 
Revenue  Sharing  Program,  pursuant  to 
Section  109(a)  of  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (Puh.  L. 
92-512,  section  109(a),  86  Stat.  919,  929 
(1972)).  The  General  Revenue  Sharing 


Program  was  eliminated  for  the  States  in 
1980  under  the  State  and  Local  Fiscal 
Assistance  Act  Amendments  of  1980 
(Pub.  L.  96-604,  section  2,  94  Stat.  3516 
(1980)),  and  was  not  reauthorized  for 
local  governments  after  fiscal  year  2000 
(See  Puh.  L.  103-322,  section  31001, 

108  Stat.  1796,  1859  (1994)).  Due  to  the 
discontinuation  of  the  General  Revenue 
Sharing  Program,  the  Census  Bureau  no 
longer  needs  to  generate  and  publish  per 
capita  income  estimates.  In  order  to 
avoid  any  confusion  regarding  the  status 
of  the  per  capita  income  estimates 
program,  the  Census  Bureau  is 
eliminating  all  references  to  per  capita 


income  from  the  regulations.  The 
Census  Bureau  is  changing  the  titling  of 
the  program  to  reflect  the  fact  that  the 
Census  Bureau  no  longer  generates  per 
capita  income  estimates  previously 
mandated  hy  law. 

The  Census  Bureau  is  making  minor 
technical  changes  to  the  regulations, 
.such  as  renumbering  sections  and 
heading  titles  to  reconcile  the  changes 
proposed  in  this  rule.  The  following 
chart  reflects  the  renumbering  of 
.sections  and  revisions  to  heading  titles, 
with  new  and  revised  sections  noted  in 
parentheses,  for  the  public's 
convenience; 


Former 


Effective  February  4,  2013 


PART  90  PRCXJEDURE  FOR  CHALLENGING  CERTAIN  POPU¬ 
LATION  AND  INCOME  ESTIMATES. 

90.1  Scope  and  applicability  . 

90.2  Policy  of  the  Census  Bureau  . 

90.3  Definitions  . 

90.4  General  . 


PART  90  PROCEDURE  FOR  CHALLENGING  POPULATION  ESTI¬ 
MATES 

90. 1  Scope  and  applicability. 

90.2  Policy  of  the  Census  Bureau. 

90.3  Definitions. 

90.4  General. 


90.5 

90.6 

90.7 

90.8 

90.9 

90.10 

90.11 
90  12 

90.13 

90.14 

90.15 

90.16 

90.17 

90.18 


When  an  informal  challenge  may  be  filed  . 

Where  to  file  challenge  . 

Evidence  required  . 

Review  of  challenge . 

When  formal  procedure  may  be  invoked  . 

Form  of  formal  challenge  and  time  limit  for  filing 

Appointment  of  hearing  officer . 

Qualifications  of  hearing  officer  . 

Offer  of  hearing . 

Hearing  . 

Decision  by  Director . 

Notification  of  adjustment  . 

Timing  for  hearing  and  decision  . 

Represehtation . 


(New)  90.5  Who  may  file  a  challenge. 
90.6  When  a  challenge  may  be  filed. 
(Revised)  90.7  Where  to  file  a  challenge. 
(Revised)  90.8  Evidence  required. 
(Revised)  90.9  Review  of  challenge. 
(Deleted). 

(Deleted). 

(Deleted). 

(Deleted). 

(Deleted). 

(Deleted). 

(Deleted). 

(Deleted). 

(Deleted). 

(Deleted). 


Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  during 
the  proposed  rule  stage  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  factual  basis  for  this 
determination  was  published  in  the 
proposed  rule  and  is  not  repeated  here. 
No  comments  were  received  regarding 
the  certification.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
required  and  none  was  prepared. 

Executive  Orders 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  This  rule  does  not  contain 
policies  with  federalism  implications  as 
that  term  is  defined  in  Executive  Order 
13132. 

Paperwork  Reduction  Act 

This  notice  of  final  rulemaking  does 
not  contain  a  collection  of  information 
subject  to  the  requirements  of  the 


Paperwork  Reduction  Act  (PRA),  44 
U.S.C.,  Chapter  35.  Notwithstanding  any 
other  provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA,  unle.ss  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

List  of  Subjects  in  15  CFR  part  90 

Administrative  practice  and 
procedure.  Census  data.  Population 
cen.sus.  Statistics. 

For  the  reasons  stated  in  the 
preamble,  the  Census  Bureau  is 
amending  15  CF'R  part  90  to  read  as 
follows: 

PART  90— [AMENDED] 

■  1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  13  IJ.S.C.  4  and  181. 

■  2.  Lift  the  stay  on  part  90  published 
at  75  FR  46,  Jan.  4,  2010. 


■  3.  Revise  15  CFR  part  90  to  read  as 
follows: 

PART  90— PROCEDURE  FOR 
CHALLENGING  POPULATION 
ESTIMATES 

Sec. 

90.1  Scope  and  applicability. 

90.2  Policy  of  the  Census  Bureau. 

90.3  Definitions. 

90.4  General. 

90. .5  Who  may  fde  a  challenge. 

90.6  When  a  challenge  may  be  filed. 

90.7  Where  to  file  a  challenge. 

90.8  Evidence  required. 

90.9  Review  of  challenge. 

Authority:  13  U.S.C.  4  and  181. 

§  90.1  Scope  and  appUcability. 

Between  decennial  censuses,  the 
Census  Bureau  annually  prepares 
.stati.stical  e.stimates  of  the  number  of 
people  residing  in  states  and  their 
governmental  units.  In  general,  these 
estimates  are  developed  by  updating  the 
population  counts  produced  in  the  most 
recent  decennial  census  with 
demographic  components  of  change 
data  and/or  other  indicators  of 
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population  change.  These  rules 
prescribe  the  administrative  procedure 
available  to  governmental  units  to 
request  a  challenge  to  the  most  current 
of  these  estimates. 

§  90.2  Policy  of  the  Census  Bureau. 

It  is  the  policy  of  the  Census  Bureau 
to  provide  the  most  accurate  population 
e.stimates  possible  given  the  constraints 
of  time,  money,  and  available  statistical 
techniques.  It  is  also  the  policy  of  the 
Census  Bureau  to  provide  governmental 
units  the  opportunity  to  seek  a  review 
and  provide  additional  data  to  the.se 
estimates  and  to  present  evidence 
relating  to  the  accuracy  of  the  estimates. 

§90.3  Definitions. 

As  u.sed  in  this  part  (except  where  the 
context  clearly  indicates  otherwise)  the 
following  definitions  shall  apply: 

(a)  Census  Bureau  means  tne  U.S. 
Census  Bureau,  Department  of 
Commerce. 

(b)  Population  Estimates  Challenge 
means,  in  accordance  wdth  this  part,  the 
process  a  governmental  unit  may  use  to 
provide  additional  input  data  for  the 
Census  Bureau’s  population  estimate 
and  the  submission  of  substantive 
documentation  in  support  thereof. 

(c)  Director  means  Director  of  the 
Census  Bureau,  or  an  individual 
designated  by  the  Director  to  perform 
under  this  part. 

(d)  Population  estimate  means  a 
statistically  developed  calculation  of  the 
number  of  peoph;  living  in  a 
governmental  unit  to  update  the 
preceding  census  or  earlier  estimate. 

(e)  A  governmental  unit  means  the 
government  of  a  county,  municipality, 
township,  incorporated  place,  or  other 
minor  civil  division,  which  is  a  unit  of 
general-purpose  government  below  the 
State. 

(0  A  non-  functioning  county  or 
statistical  equivalent  means  a  sub-state 
entity  that  does  not  function  as  an  active 
general-purpose  governmental  unit. 

This  situation  exi.sts  in  Connecticut, 
Rhode  Island,  for  .selected  counties  in 
Ma.s.sar.husetts,  and  for  the  Census  Areas 
in  Alaska. 

(g)  For  the  purposes  of  this  program, 
an  eligible  governmental  unit  also 
includes  the  Distric:t  of  Columbia  and 
non-functioning  counties  or  stati.stical 
ecpiivalents  represented  by  a  F-SCPf] 
member  agency. 

§90.4  General. 

This  part  provides  a  procedure  for  a 
governmental  unit  to  request  a  challenge 
of  a  population  estimate  of  the  Census 
Bureau.  The  Census  Bureau,  upon 
receipt  of  the  appropriate 
documentation,  will  attempt  to  resolve 
the  estimate  with  the  governmental  unit. 


§  90.5  Who  may  file  a  challenge. 

A  request  for  a  challenge  of  a 
population  estimate  generated  by  the 
Census  Bureau  may  be  filed  only  by  the 
chief  executive  officer  or  highest  elected 
official  of  a  governmental  unit.  In  those 
instances  where  the  FSCPE  member 
agency  represents  a  non-functioning 
county  or  .statistical  equivalent,  the 
governor  will  serve  as  the  chief 
executive  officer  or  highest  elected 
official. 

§  90.6  When  a  challenge  may  be  filed. 

(a)  A  request  for  a  challenge  to  a 
population  estimate  may  be  filed  any 
time  up  to  90  days  after  the  release  of 
the  estimate  by  the  Census  Bureau. 
Publication  by  the  Census  Bureau  on  its 
Web  site  (MTVw.cen.su.s.gov)  shall 
constitute  release.  Documentation 
requesting  a  challenge  of  any  estimate 
may  also  be  filed  any  time  up  to  90  days 
after  the  date  the  Census  Bureau,  on  its 
own  initiative,  revises  that  estimate. 

(b)  If,  however,  a  governmental  unit 
has  a  sufficiently  meritorious  rea.son  for 
not  filing  in  a  timely  manner,  the 
Census  Bureau  has  the  discretion  to 
accept  the  late  request. 

§  90.7  Where  to  file  a  challenge. 

A  request  for  a  population  estimate 
challenge  must  be  prepared  in  writing 
by  the  governmental  unit  and  filed  with 
the  Chief,  Population  Division,  Census 
Bureau,  Room  .'iHl74,  Mail  Stop  8800, 
Washington,  DC  2023.3.  The 
governmental  unit  must  designate  a 
contact  person  who  can  be  reached  by 
telephone  during  normal  busine.ss  hours 
should  questions  arise  with  regard  to 
the  submitted  materials. 

§90.8  Evidence  required. 

(a)  The  governmental  unit  shall 
provide  whatever  evidence  it  has 
relevant  to  the  request  at  the  time  of 
filing.  The  Census  Bureau  may  request 
further  evidence  when  necessary.  The 
evidence  submitted  must  be  consistent 
with  the  criteria,  standards,  and  regular- 
processes  the  Census  Buniau  employs  to 
generate  the  population  estimate.  The 
(>ensus  Bureau  has  revised  the  challenge 
process  to  no  longer  accept  e.stimates 
developed  from  methods  different  from 
tho.se  used  by  the  Census  Bureau.  In  the 
revised  challenge  process,  the  C'.ensus 
Bureau  will  only  accept  a  challenge 
when  the  evidence  provided  identifies 
the  use  of  incorrect  data,  proces.ses,  or 
calculations  in  the  estimates. 

(b)  For  counties  and  statistical 
equivalents,  the  Cen.sus  Bureau  u.ses  a 
cohort-component  of  change  method  to 
produce  population  estimates.  Each 
year,  the  components  of  change  an? 
updated.  These  components  include 


births,  deaths,  migration,  and  change  in 
the  group  quarters  population.  The 
Census  Bureau  will  consider  a  challenge 
based  on  additional  information  on  one 
or  more  of  the  components  of  change  or 
about  the  group  quarters  popidation  in 
a  locality. 

(c)  For  minor  civil  divisions  and 
incorporated  places,  the  Census  Bureau  . 
uses  a  housing  unit  method  to  distribute 
the  county  population.  The  components 
in  this  method  include  housing  units, 
occupancy  rates,  and  persons  per 
household  plus  an  estimate  of  the 
population  in  group  quarters.  The 
Census  Bureau  will  consider  a  challenge 
based  on  data  related  to  changes  in  an 
area’s  housing  stock,  such  as  data  on 
demolitions,  condemned  units, 
uninhabitable  units,  building  permits, 
or  mobile  home  placements  or  other 
comparable  housing  inventory  based 
data.  The  Census  Bureau  will  also 
consider  a  challenge  based  on 
additional  information  about  the  group 
quarters  population  in  a  locality. 

(d)  The  Census  Bureau  will  also 
provide  a  guide  on  its  Web  site  as  a 
reference  for  governmental  units  to  u.se 
in  developing  their  data  as  evidence  to 
support  a  challenge  to  the  population 
e.stimate.  In  addition,  a  governmental 
unit  may  addre.ss  any  additional 
questions  by  contacting  the  Census 
Bureau  at  the  address  provided  in 
§90.7. 

§  90.9  Review  of  challenge. 

The  Chief,  Population  Division, 
(Census  Bureau,  or  the  Chief  s  designee 
shall  review  the  evidence  provided  with 
the  request  for  the  population  estimate 
challenge,  shall  work  with  the 
governmental  unit  to  verify  the  data 
provided  by  the  governmental  unit,  and 
evaluate  the  data  to  resolve  the  issues 
raised  by  the  governmental  unit. 
Thereafter,  the  Cen.sus  Bureau  shall 
respond  in  writing  with  a  decision  to 
accept  or  deny  the  challenge.  In  the 
event  that  the  Census  Bureau  finds  that 
the  population  estimate  should  be 
updated,  it  will  also  post  the  revised 
estimate  on  the  Cen.sus  Bureau’s  Web 
site  {ivivw.census.gov). 

Dated:  December  26,  2012. 

Thomas  L.  Mesenbourg,  Jr., 

Acting  Director,  Bumau  of  the  Census. 

|KR  Doc.  2012-31598  Filed  1-2-13;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  Number  USCG-2012-1078] 

RIN  1625-AA87 

Moving  Security  Zone  Around 
Escorted  Vesseis  on  the  Lower 
Mississippi  River 

AGENCY:  Coast  Guard,  IIHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Captain  of  the  Port  of 
New  Orleans  (COTP  New  Orleans)  is 
establishing  a  Moving  Security  Zone  on 
the  Missi.ssippi  river,  mile  marker  88.0 
through  mile  marker  106.0,  extending 
300  yards  on  all  sides  of  vessels  being 
escorted  by  one  or  more  Coast  Guard 
as.sets  or  other  federal,  state,  or  local  law 
enforcement  agency  assets.  A  vessel 
may  request  permission  of  the  COTP 
New  Orleans  or  the  on-scene  Coast 
Guard  or  enforcement  agency  a.sset  to 
enter  the  security  zone,  and  if 
permitted,  must  proceed  at  the 
minimum  safe  speed  and  must  comply 
with  the  orders  of  the  COTP  New 
Orleans  or  the  on-scene  asset.  The  COTP 
New  Orleans  will  inform  the  public  of 
the  existence  or  status  of  the  security 
zones  around  escorted  vessels  in  the 
regulated  area  by  Marine  Safety 
Information  Bulletins  or  Broadcast 
Notice  to  Mariners.  This  moving 
security  zone  is  necessary  to  protect 
vessels  deemed  to  be  in  need  of  escort 
protection  by  the  COTP  New  Orleans  for 
security  reasons. 

DATES:  This  rule  is  effective  from 
January  1,  2013,  through  March  31, 

2013. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  lUSCG- 
2012-1078).  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
www.reguIations.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  akso  visit  the 
Docket  Management  Facility  in  Room 
W12-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  jersey  Avenue  SE., 
Washington,  DC]  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email  Lieutenant  Commander  (LC]DR) 
Kenneth  Blair,  Sector  New  Orleans,  U.S. 


f]oasl  Guard;  telephone  (504)  36.5-2392, 
email  Konneth.li.Blnir@uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright.  Program  Manager,  Dot;ket 
Operations,  telephone  (202)  366-9826. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS — Department  of  Homeland  .Security 

FR — Federal  Register 

NPRM — Notice  of  Proposed  Rulemaking 

A.  Regulatory  History  and  Information 

The  Coast  (iuard  is  issuing  this  final 
rule  without  prior  notice  and 
opportunity  to  comment  pursuant  to 
authority  under  section  4(a)  of  the 
Administrative  Procedure  Act  (APA)  (5 
LJ.S.C].  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.C. 
553(b){B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule.  Based  on  a  ri,sk 
evaluation  conducted  on  December  4, 
2012,  the  Coast  Guard  has  decided  that 
a  moving  security  zone  regulation  is 
required  from  on  or  about  January  1 
until  March  31,  2013.  This  .security  zone 
is  required  to  protect  escorted  vessels 
and  personnel  from  destruction,  loss,  or 
injury  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of 
similar  nature.  The  NPRM  process 
would  unneces.sarily  delay  the  effective 
dates  and  would  be  contrary  to  public 
interest  by  delaying  or  foregoing  the 
necessary  protections  required  for  the 
escorted  vessels  and  personnel. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exi.sts  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  temporary  final  nde  is 
needed  to  protect  escorted  vessels  and 
personnel  from  destruction,  loss,  or 
injury  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature.  The  30-day  notice  period 
would  be  impracticable  and 
unnecessarily  delay  the  effective  dates 
and  protections  required  for  these 
escorted  vessels  and  personnel. 

B.  Basis  and  Purpose 

The  purpose  of  this  rule  is  to  provide 
enhanced  protection  of  escorted  vessels 
on  a  portion  of  the  Lower  Mississippi 
River  between  January  and  April  2013. 
Certain  vessels,  including  high  capacity 
passenger  vessels,  vessels  carrying 
certain  dangerous  cargoes  as  defined  in 
33  CFR  part  60,  tank  vessels  con.structed 


to  carry  oil  or  hazardous  materials  in 
bulk,  and  ves.sels  carrying  liquefied 
hazardous  gas  as  defined  in  33  CFR  part 
127  have  been  deemed  by  the  CX3TP 
New  Orleans  to  require  escort  protection 
during  transit  between  mile  marker  88.0 
and  mile  marker  106.0  of  the  Lower 
Mi.ssissippi  River,  between  January  and 
April.  2013.  Establishment  of  a  moving 
security  zone  allows  the  Cloast  Guard  to 
provide  enhanced  security  of  escorted 
vessels  during  transit,  thereby 
protecting  the  escorted  vessels  and  the 
public  from  destruction,  loss,  or  injury 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  similar 
nature.  When  considering  this  rule  the 
Coast  Guard  considered  the  alternative 
option  of  vessel  traffic  restrictions 
during  the  transit  of  ves.sels  deemed  in 
need  of  escorts.  We  determined  that 
establishment  of  a  moving  security  zone 
provides  for  enhanced  protection  of 
e.scorted  ves.sels  while  causing  little  if 
any  disruption  to  other  routine 
navigation  since  most  vessels  will  be 
allowed  to  transit  within  the  outer  250 
yards  of  the  security  zone  once  a 
deviation  to  the  rule  is  requested  and 
granted. 

'I’he  legal  basis  and  authorities  for  this 
rule  are  found  in  33  U..S.C.  1231,  46 
U.S.C.  Chapter  701,  3306,  3703;  50 
U.S.C.  191,  195;  33  CFR  1.05-1,  6.04-1, 
6.04-6,  and  160.5;  Public  Law  107-295, 
116  Stat.  2064;  and  Department  of 
Homeland  Security  Delegation  No. 
0170.1,  which  collectively  authorize  the 
Coast  Guard  to  propose,  establish,  and 
define  regulatory  safety  zones. 

C.  Discussion  of  the  Final  Rule 

The  (]oast  Guard  is  establishing. 
moving  security  zones  for  escorted 
vessels  to  protect  the  escorted  vessels 
and  personnel.  While  this  rule  is 
effective,  when  an  escorted  ves.sel  is 
transiting  between  miles  88  and  106  on 
the  Lower  Mi.ssissippi  River,  there  will 
be  a  300-yard  security  zone  around  the 
escorted  vessel.  The  COTP  New  Orleans 
may  permit  persons  and  ves.sel.s  to 
transit  through  the  security  zone  at  a 
minimum  safe  speed,  so  long  as  no 
vessel  or  person  enters  within  the  50- 
yard  portion  of  the  security  zone  closest 
to  the  vessel.  Permission  to  enter  the 
security  zone  may  be  requested  from  the 
COTP  New  Orleans  through  the'on- 
scene  Coast  Guard  or  enforcement 
agency  as.set,  via  VHF-FM  Ch.l2,  VHF- 
FM  Ch.  67,  or  the  Coast  Guard  Vessel 
Traffic  Center  at  (504)  365-2330.  The 
COTP  New  Orleans  will  inform  the 
public  of  the  existence  or  status  of  the 
security  zones  around  escorted  vessels 
in  the  regulated  area  by  Marine  Safety 
Information  Bulletins  or  Broadcast 
Notice  to  Mariners.  Coast  Guard  assets 
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or  other  Federal.  State  or  local  law 
enforcement  agency  assets  will  be 
clearly  identified  bv  lights,  vessel 
markings,  or  with  agency  insignia. 

1).  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  a  number  of  these  statutes  or 
e.xecutive  orders. 

/.  /?egn/o/orv’  Planning  and  Reviaw 

This  rule  is  not  a  significant 
regulatory  action  under  section  .1(11  of 
Kxeentive  Order  1286B.  Regulatory 
Planning  and  Review,  as  supplemented 
by  Kxecutiye  Order  135B3,  Improying 
Regulation  and  Regulatc)ry  Review,  and 
does  not  require  an  assessment  of 
jjotential  costs  and  lumefits  under 
section  (>(a)(3)  of  Executive  Order  128Hfi 
or  under  .section  1  of  Executive  Order 
13.'>(>3.  The  Offict!  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  It  is  not  “significant”  under  the 
n?gulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  impact  of  this  .stjcurity  zone 
will  be  minimal  as  the  aone  will  only  be 
enforced  for  short  p(!riods  of  time  while 
e.scorted  ve.s.sels  transit  through  an  18- 
mite  stretch  of  the  Lower  Mississippi 
River.  Other  vessel  traffic  on  the  river 
will  be  able  to  transit  through  the  outer 

2.'i()  yards  of  the  security  zone  with  the 
permission  of  theOOTP.  Additionally, 
the  security  zone  location  is  within  tlie 
New  Orleans  Harbor  Vessel  Service 
Area  that  requires  vessels  transiting  to 
check  in  when  entering  the  area  or 
when  depailing  berth.  This  pre-existing 
check  in  requirement  will  assist  in 
granting  early  permission  for  deviation 
from  the  rule  allowing  vessels  to  pass 
through  the  zone. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1!)80 
(RFA),  .5  U.S.C.  B01-()12.  as  annmded, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  compri.ses  small 
busines.ses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  .'iB,0(H). 

The  tioast  Guard  certifies  under  ,5 
ll.S.ti.  ti()5(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  smajl 
entities:  the  owners  and  operators  of 
ve.ssels  intending  to  transit  in  the 
vicinity  of  mile  marker  88.0  through 


mihi  marker  1UB.0  of  the  Lower 
Mississippi  River,  extending  300  yards 
in  all  directions  of  an  escorted  v(;ssel. 
This  security  zone  would  not  havt^  a 
significant  economic  inq)a(:t  on  a 
substantial  number  of  small  entities  lor 
the  following  reasons.  This  security 
zone  would  be  activat(!d,  and  thus 
subject  to  eidbrc(!menf .  for  only  those 
times  when  a  vessel  is  under  escort.  The 
security  zone  location  is  within  the  New 
Orleans  Harbor  Vessel  Service  Area  that 
reqiiires  ve.s.sels  transiting  to  check  in 
when  entering  the  area  or  when 
departing  berth.  This  pre-existing  check 
in  requirement  will  assist  in  granting 
early  permi.ssion  for  deviation  from  the 
rule  allowing  vessels  to  pass  through  the 
zone.  Although  the  safety  zone  woidd 
apply  300  yards  around  the  escorted 
vessel  and  encompass  almost  the  entire 
width  of  the.river,  traffic  would  be 
allowed  to  pass  through  the  zone  with 
the  permi.ssion  of  the  (iaptain  of  the 
Port.  Before  the  activation  of  the  zone, 
we  would  issue  maritime  advisories 
widely  available  to  users  of  the  river. 

3.  Assistance  for  Small  Entities 

Under  .section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1998  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
t;oncerning  its  provisions  (jr  options  for 
compliani:e,  please  contact  the  person 
listed  in  the  FOR  FURTHER  tNFORMATtON 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  dtstermine 
compliance  with.  Federal  regulations  to 
the  Small  Busine.ss  and  Agriculture 
Re*gulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  tbe.se  actions 
annually  and  rates  eacb  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  fioast  Guard,  call  1- 
888-R'EG-FA1R  (1-888-734-3247).  The 
(\)ast  Guard  will  not  retaliate  against 
small  entities  that  que.stion  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  (ioast  Guard. 

4.  Collection  of  In  formation 

This  rule  will  not  call  for  a  new 

collection  of  information  under  the 
Paperwork  Rgduction  Act  of  199.'!  (44 
U.S.C.  3.101-3.520). 

5.  Eederalism 

A  rule  has  implications  for  f(;deialism 
under  Executive  Order  13132. 


Federalism,  if  it  has  a  substantial  direct 
effect  on  the  Stat(!s,  on  the  relationship 
betw'fum  the  national  government  and 
the  States,  or  on  the  di.stribntion  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  ff)r  federalism. 

6.  Protest  Activities 

The  Coast  (iuard  respects  the  Ibrst 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
tNFORMATtON  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safely  or  security  of 
people,  places,  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Fedirral  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

H.  Taking  of  Private  Property 

This  ride  will  not  cau.se  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12B30,  Governmental  Ai:tions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

to.  Protection  of  Children 

We  have  analyzed  this  nde  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  .Safety  Risks.  This  ride  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  .safety  that  may 
disproportionately  affect  children. 

II.  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation*and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
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Federal  Government  and  indiati  tribes, 
or  on  the  distribution  of  pow(?r  and 
responsibilities  between  the  F’ederal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
1.3211,  Acti«)ns  Goncerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Dse. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Gommandant  In.struction  Ml 0475. ID, 
which  guide  the  Goast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  190y 
(NEPA)  (42  II.S.G.  4.321-4370f).  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
establishment  of  a  moving  security  zone 
around  escorted  vessels.  This  rule  is 
categorically  excluded  from  further 
review  under  paragraph  34(g)  of  Figure 
2-1  of  the  Commandant  In.struction.  An 
environmental  analysis  checklist 
supporting  this  determination  and  a 
Categorical  Exclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  impact  from  this  rule. 

E.  List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  .safely.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways.  - 

For  the  reasons  discus.sed  in  the 
preamble,  the  Goast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  IJ..S.C.  1231;  46  IJ.S.C. 
Chapter  701,  3306,  3703;  .50  U.S.C.  191,  195; 
33  CFR  1.05-1,  6.06-1 . 6  0.5-6  and  160.5; 
Pub.  L.  107-295,  116  stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  temporary  §  165.T08-1078  to 
read  as  follows: 


§  1 65.T08-1 078  Moving  Security  Zone 
around  escorted  vessels  on  the  Lower 
Mississippi  River. 

(a)  Location.  The  following  areas  are 
security  zones:  Navigable  waters  of  the 
Lower  Mississippi  River,  from  mile 
marker  88.0  to  mile  marker  106.0, 
extending  300  yards  in  all  directions  of 
escorted  ve.ssels.  E.scorted  vessels  will 
be  e.scorted  by  one  or  more  Goast  Guard 
a.ssets  or  other  federal,  .state,  or  local  law 
enforcement  agency  assets  clearly 
identifiable  by  lights,  vessel  markings, 
or  with  agency  insignia. 

(b)  Effective  Period.  This  rule  is 
effective  January  1,  2013  through  March 
31,2013. 

(c)  Regulations.  (1)  Under  the  general 
regulations  in  165.33  of  this  part, 
ve.s.sels  are  prohibited  from  entering  or 
transiting  the  security  zones  described 
in  paragraph  (a)  of  this  temporary 
section,  §  165.T08-1078. 

(2)  If  granted  permission  to  enter  a 
security  zone,  a  vessel  must  operate  at 
the  minimum  speed  necessary  to 
maintain  a  .safe  course,  unle.ss  required 
to  maintain  speed  by  the  Navigation 
Rules,  and  shall  proceed  as  directed  by 
the  Goast  Guard.  When  within  the 
security  zone,  no  vessel  or  person  is 
allowed  within  50  yards  of  the  e.scorted 
vessel  unless  authorized  by  the  Coast 
Guard.  - 

(3)  Persons  or  vessels  requiring 
deviations  from  this  rule  must  request 
permission  from  the  Captain  of^he  Port 
New  Grleans  through  the  on-scene  Goast 
Guard  or  other  enforcement  agency 
a.s.set,  via  VHF-FM  Ch.  12,  VHF-FM  Ch. 
67,  or  the  (^oast  Guard  Vessel  Traffic 
Center  at  (504)  365-2330. 

(4)  All  persons  and  ve.ssels  granted 
permi.ssion  to  enter  a  security  zone  must 
comply  with  the  in.'Tlructions  of  the 
Captain  of  the  Port  New  Orleans  and 
designated  personnel.  Designated 
personnel  include  commissioned, 
warrant  and  petty  officers  of  the  U.S. 
Goast  Guard,  and  local,  state,  and 
federal  law  enforcement  officers  on 
clearly  identified  law  enforcement 
agency  vessels. 

(d)  Informational  broadcasts.  The 
Captain  of  the  Port  or  a  designated 
representative  will  inform  the  public 
through  marine  safety  information 
bulletins  or  broadcast  notices  to 
mariners  of  the  enforcement  of  the 
security  zone. 

Dated;  December  19,  2012. 

P.W.  Gautier, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  New  Orleans. 

IFR  Doc.  2012-31559  Filed  1-2-13;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  Number  USCG-2012-1068] 

RIN  1625-AAOO 

Safety  Zones;  TEMCO  Grain  Facilities; 
Columbia  and  Willamette  Rivers 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Goast  Guard  is 
establishing  temporary  safety  zones 
around  the  TEMCX3  grain  facilities  on 
the  Columbia  River  in  Kalama,  WA  and 
the  Willamette  River  in  Portland,  OR. 
The.se  safety  zones  extend  to  the  waters 
of  the  Columbia  and  Willamette  Rivers, 
respectively,  approximately  between  the 
navigable  channel  and  the  facility 
described.  These  safety  zones  are  being 
established  to  ensure  that  protest 
activities  relating  to  a  labor  dispute 
involving  these  facilities  do  not  create 
hazardous  navigation  conditions  for 
ves.sels  in  the  navigable  channel  or 
vessels  attempting  to  moor  at  the 
facilities. 

DATES:  This  rule  is  effective  lanuary  3, 
2013  and  has  been  enforced  with  actual 
notice  since  December  7,  2012  and  it 
will  be  enforced  until  February  4,  2013. 
ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  [USCG- 
2012-1068).  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
WWW. reguIations.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“.SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  a.s.sociated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
W12-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email  En.sign  Ian  P.  McPhillips, 
Waterways  Management  Division, 
Marine  Safety  Unit  Portland,  II..S.  Coast 
Guard;  telephone  (503)  240-9319,  email 
MSUPDXvh\^M@uscg.mil.  If  you  have 
que.stions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  (202)  366-9826. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DFtS  Department  of  Homeland  Security 
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FR  Fectoral  RagisUir 

NPRM  Notici!  of  I’roposmt  Rulomaking 

A.  Regulatory  History  and  Information 

The  ('.oast  (luard  is  issuing  this  final 
rule  without  prior  notice  and 
opportunity  to  comment  pursuant  to 
authority  under  section  4(a)  of  the 
Administrative  Procedure  Act  (APA)  (.'i 
D.S.Ci.  553(h)).  This  provision 
authorizes  an  agency  to  issue  a  ride 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  puhlic  interest.”  Under  5  II.S.C^. 
553(h)(B).  the  (]oast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice i)f  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because  to  do 
so  would  be  impracticable  since  delayed 
promulgation  may  result  in  injury  or 
damage  to  the  maritime  public,  ves.sel 
crews,  the  vessels  themselves,  the 
facilities,  and  law  enforcement 
personnel  from  prote.st  activities  that 
could  occur  prior  to  conclusion  of  a 
notice  and  comment  period. 

Under  5  U.S.(].  553(d)(3),  the  Coast 
Guard  finds  that  good  cau.se  exists  for 
making  this  rule  effective  le.ss  than  30 
days  after  publication  in  the  F'ederal 
Register  because  to  do  otherwise  would 
Imi  impracticable  since  the  arrival  of 
grain-shipment  ves.sels  cannot  be 
delayed  by  the  Coast  Guard  and  protest 
activities  are  unpredictable  and 
potentially  volatile  and  may  rfjsult  in 
injury  to  persons,  property,  or  the 
environment.  Delaying  the  effective  dale 
until  30  days  after  publication  may 
mean  that  grain-shipment  vessels 
calling  on  the  Columbia  (irain  or  United 
Grain  txirporation  facilities  will  have 
arrived  and/or  dejiarted  before  the  end 
of  a  30-day  period.  This  delay  w’ould 
eliminate  the  safety  zones’  effectiveness 
and  u.sefulness  in  protecting  persons, 
property,  and  the  safe  navigation  of 
maritime  traffic  during  the  30-day 
period. 

B.  Basis  and  Purpose 

These  safety  zones  are  being 
implemented  to  help  ensure  the  safe 
navigation  of  maritime  traffic  on  the 
Columbia  and  Willamette  Rivers  while 
grain-shipment  vessels  transit  to  and 
from  the  TEM/X)  grain  facilities.  These 
.safety  zones  apply  equally  to  all 
waterway  users  and  are  intended  to 
allow  maximum  use  of  the  w'aterway 
consistent  with  safe  navigation  and  to 
ensure  that  protestors  and  other  river 
users  are  not  injured  by  deep-draft 
vessels  with  maneuvering 
characteristics  with  which  they  may  be 
unfamiliar.  In  addition,  these  safety 
zones  around  the  grain  facilities  are 


intended  to  ensure  that  protestors  are 
not  injured  due  to  the  (sffects  of  the 
strong  river  currents  around  the 
facilities’  docks,  piers,  and  w'harves. 

G.  Discussion  of  the  Final  Rule 

This  rule  establishes  temporarv  safety 
zones  around  the  TEMCX)  grain  facility 
located  on  the  (lolumbia  River  in 
Kalama,  WA  and  the  TEM(X)  grain 
facility  located  on  the  Willamette  River 
in  Portland,  OR. 

The  safety  zone  around  the  'rEMCXt 
grain  facility  in  Kalama,  WA  is  enclosed 
by  three  lines  and  the  shorelimi:  line 
one  starting  bn  the  shoreline  at  4.5- 
59'10"  N/122-5()'09"  W  then  heading 
150  yards  offshore  to  45-59'09"  N/122- 
5()T4"  W  then  heading  up  river  385 
yards  to  45-58'58"  N/122-50'07"  then 
heading  150  yards  to  the  shoreline 
ending  at  45-59'00"  N/122-50'01"  W.  In 
essence,  these  boundaries  (extend  from 
the  shoreline  of  the  facility  150  yards 
onto  the  river  from  each  corner  of  the 
facility  and  encompass  all  waters  and 
structures  therein.  No  pfsrson  or  vessel 
may  enter  or  remain  in  the  .safety  zone 
unless  authorized  by  the  Sector 
Columbia  River  (Captain  of  the  Port  or 
his  designated  repn;.sentatives. 

The  safety  zone  around  the  TEM(T) 
grain  facility  in  Portland,  OK  is  also 
enclosed  by  three  lines  and  the 
shoreline:  line  one  starting  on  the 
shoreline  at  4.5-32'10"  N/l22-4()'34"  W 
then  heading  150  yards  offshore  to  4,5- 
32'09"  N/122-40'39"  W  tlum  heading  up 
river  275'yards  to  4.5-32'()T'  N/122- 
40'33"  then  heading  150  yards  to  the 
shoreline  ending  at  45-32'04"  N/122- 
40'28"  W.  In  essence,  the.se  boundaries 
(?xtend  from  the  shoreline  of  the  facility 
150  yards  (into  the  riv(;r  from  each 
corner  of  the  facility  and  encompass  all 
waters  and  structures  therein.  No  person 
or  ves.sel  may  enter  or  remain  in  the 
safety  zone  unless  authorized  by  the 
Sector  Columbia  River  Captain  of  the 
Port  or  his  designated  representatives. 

This  rule  has  been  enforced  with 
actual  notice  since  December  7,  2012 
and  it  will  be  enforced  until  30  days 
from  date  of  publication  in  the  Federal 
Register. 

D.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutcis  and 
executive  orders  related  to  rulemaking. 
Below  w’e  summarize  our  analyses 
ba.sed  on  these  statutes  and  executive 
orders. 

J.  Hagulutoiy  Planning  and  Review 
I  bis  rule  is  not  a  significant 
rcigulalory  action  under  setetion  3(0  of 
Executive  Order  12800,  Regulatory 
Planning  and  Review,  as  supplenumted 


by  Executive  Order  13503,  Improving 
Rcigulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  btmefits  under 
section  0(a)(3)  of  Executive  (Jrder  12800 
or  under  section  1  of  Executive  Order 
13503.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  Although  this  rule  will  restrict 
access  to  the  regulated  areas,  the  effect 
of  this  rule  will  not  be  significant 
because:  (i)  The  safety  zones  are  limited 
in  size;  (ii)  the  official  on-scene  patrol 
may  authorize  access  to  the  safety 
zones:  (iii)  the  .safety  zones  will  effect 
limitcid  geographical  locations  for  a 
limited  time;  and  (iv)  the  Goast  Guard 
w'ill  make  notifications  via  maritime 
advisories  .so  mariners  can  adjust  their 
plans  accordingly. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RF'A),  5  LI.S.C;.  801-812,  as  amended, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organizations 
that  an;  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  juri.sdictions 
with  populations  of  less  than  50,000. 

The  CJoast  Guard  certifies  under  5  IJ.S.C. 
805th)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  ride  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  (i)  The  safety  zones 
are  limited  in  size;  (ii)  the  official  on¬ 
scene  patrol  may  authorize  access  to  the 
safety  zones;  (iii)  the  safety  zones  will 
effect  limited  geographical  locations  for 
a  limited  time;  aiuf  (iv)  the  C^oast  (iuard 
will  make  notifications  via  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly. 

,7.  Assistance  for  Small  Entities 

Under  .section  213(a)  ofjhe  Small 
Business  R(;gulatory  Enforcement 
Fairness  Act  of  1998  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  busines.ses  may  send  comments 
on  the  actions  of  Federal  employees 
wdio  enforce,  or  otherwise  determine 
compliance  with.  Federal  regidations  to 
the  Small  Business  and  Agriculture 
R(;gulatory  Enforcement  (Imbudsman 
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and  the  Regional  .Small  Business 
R(!gidatory  Fairness  Boards.  The 
Oinhudsinan  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  ('oast  Chiard,  t:all  1- 
8R8-R'K0FA1R  (1-888-784-8247).  The 
Coast  (hiard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
f)f  the  (ioast  Cuard. 

4.  Cnilaction  of  Information 

This  rule  will  not  call  for  a  new 

collection  of  information  under  the 
Paperwork  Reduction  Act  of  lUU.'j  (44 
IJ..S.C.  8501-8520). 

5.  Federal  ism 

A  rul(!  has  im[)lications  for  haleralism 
under  Fxecutive  Order  18182, 
Federalism,  if  it  has  a  substantial  direct 
(iffect  on  .State  or  local  governments  and 
would  either  premupt  .State  law  or 
imjio.se  a  substantial  direct  cost  of 
compliance  on  them. 

We  believe  that  this  rule  and  the 
})roces.s  ley  which  it  was  drafted  adhere 
to  the  federalism  principles  outlined  in 
Fxecutive  Order  18182.  The  Coast 
(heard  has  coordinated  with  the  officials 
from  th(!  stat(;s  of  Oregon  and 
Washington  in  drafting  this  rub;.  By 
allowing  slate  enforcimumi  of  this  rult!, 
it  is  in  accord  with  paragraph  (h)  of 
section  2  of  the  Executive  Order,  which 
encourages  recognition  of  resjeonsihility 
of  localities  and  their  sub-units  to 
pursue  objectives  through  tlunr  own 
means.  This  rule  puts  no  obligation  on 
state  or  municipal  governments,  hut 
simply  allows  for  their  participation  in 
enforcement  activities? 

a.  Protest  Activities 

Tlie  Coast  Cuard  respects  the  First 
Amendment  rights  of  prote.sters.  in 
preparing  this  temporary  rule,  the  Coast 
Cuard  carefully  considered  the  rights  of 
lawful  protestors.  The  safely  zones 
created  by  this  rule  do  not  j)rohibit 
members  of  the  public  from  assembling 
on  shore  or  expressing  their  points  of 
view  from  locations  on  shore.  In 
addition,  tin;  Captain  of  the  I’ort  has 
identified  waters  adjacent  to  this  safety 
zone  where  tho.se  desiring  to  do  so  can 
assemble  and  express  their  views 
without  compromising  the  sahity 
navigational  safety,  'rhese  suggested 
protcjst  anias  are  as  follows;  TEMC(J 
Kalama  Facility  from  the  shoreline  at 
45-59'l()"  N/122-50'09"  W  a  line 
heading  offshore  150  yards  to  45-59'09" 
N/122-5()'14"  W  then  heading  up  river 
850  yards  to  45-58'58"  N/122-5(r07"  W 
then  heading  to  the  shoreline,  ending  at 
45-59(00"  N/122-50'01"  W.  I’EMCU 


Irving  Facility  from  the  shoreline  at  4.5- 
82'10"  N/122-40'84"  W  a  line  heading 
offshore  150  yards  to  45-82'09"  N/122- 
40'89"  W  then  heading  up  river  275 
yards  to  45-82'01"  N/122-4()'88"  then 
heading  to  the  shoreline,  ending  at  45- 
82'04"  N/122-40'28"  W. 

Protesters  are  asked  to  contact  tlie 
person  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
[)eople,  places  or  vessels. 

7.  Unfunded  Mandates  Heform  Act 

The  Unfunded  Mandates  R(;form  Act 
of  1995  (2  U.S.C.  1581-1588)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions,  in 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expemditure  by  a 
State,  loc.al,  or  tribal  government,  in  the 
aggrtjgale,  f)r  by  tbe  private  sector  of 
$100. 1)00, ()()()  (adjusted  for  inilalion)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
eksewhere  in  this  preamble. 

fi.  Taking  of  Private  Propertv 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12680,  (iovernmental  Actions  and 
Interference  with  (]on.stitutionally 
Protected  Property  Rights. 

.9.  Uivil  Justice  Heform 

This  rule  meets  applicable  standards 
in  sections  8(a)  and  3(b)(2)  of  Executive 
Order  12988,  (;ivil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

U).  Protection  of  CAiildren 

We  have  analyzed  this  rule  under 
Executive  Order  18045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  .saff;ty  that  may 
disproportionately  affect  children. 

1 1 .  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implic;ations  under  Executive  Order 
18175,  ('onsultation  and  (kiordination 
with  Indian  8'ribal  (lovernments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  tbe  relation.ship  between  the 
I’fideral  (fovernment  and  Indian  tribes, 
or  on  the  distribution  of  [)ower  and 
responsibilities  between  the  Federal 
(Jovernment  and  Indian  tribes. 


12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
18211,  Actions  ('.oncerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Di.stribution,  or  Use. 

J.7.  Techniced  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
iu)nsider  the  use  of  voluntary  con.sensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  028-01  and 
Uommandant  Instruction  M16475.1D, 
whi(;h  guide  the  (^oa.st  Uuard  in 
complyitig  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4.821-48700,  and 
have  determined  that  this  action  is  one 
of  a  c:ategory  of  actions  that  do  not 
individually  nr  cumidatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
establishment  of  t(!mporary  safety  zones 
around  the  ('olumhia  (irain  facility  on 
the  Willamette  River  in  Portland,  OR 
and  th«‘  United  (irain  Corporation 
facility  on  the  (iolumbia  River  in 
Vancouver,  WA.  I’his  rule  is 
categorir;ally  excluded  from  further 
review  under  paragraph  84(g)  of  Figure 
2-1  of  the  (iommandant  Instruction.  An 
environmental  analysis  checkli.st 
sujiporting  this  determination  and  a 
Categorical  Exclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  impact  from  this  rvde. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  rea.sons  discussiul  in  the 
preamble,  the  (^oast  Guard  amends  88 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
i;ontinu(!S  to  read  as  follows: 

Authority:  .83  U..S.C.  1226.  1231:46  lJ..S.r,. 
Chapter  701,  3306,  3703;  50  U.S.C.  191.  195; 
33  CFR  1. 0.5-1, 6.04-1,  6.04-6,  and  160.5; 
Pub.  I..  107-295,  116  Slat.  2064;  Uepartnienl 
of  Homeland  .Security  Delegation  No.  0170.1. 

■  2.  Add  ^  165. 118. 287  to  read  as 
follows: 
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§  1 65.T1 3.237  Safety  Zones;  TEMCO  Grain 
Facilities;  Columbia  and  Willamette  Rivers. 

(a)  Definitions.  As  u.sed  in  tiiis 
section: 

(1}  Federal  Law  Enforcement  Officer 
means  any  employee  or  agent  of  the 
United  States  government  w'ho  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 
involve  the  enforcement  of  criminal 
laws  of  the  United  States. 

(2l  Navigable  waters  of  the  United 
States  means  those  waters  defined  as 
such  in  33  (T’R  part  2. 

{3}  Navigation  Rules  means  the 
Navigation  Rules,  International-lidand. 

(4)  Official  Patrol  means  those 
persons  designated  by  the  Captain  of  the 
Port  to  monitor  a  safety  zone,  permit 
entry  into  the  zone,  give  legally 
enforceable  orders  to  persons  or  v(!ssels 
within  the  zone  and  take  other  actions 
authorized  by  the  Captain  of  the  Port. 
Federal  Law'  Fnforcement  Officers 
authorized  to  enforce  this  section  are 
designated  as  the  Official  Patrol. 

(.'r)  Public  vessel  means  vessels 
owned,  chartered,  or  operated  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof. 

(6}  Oregon  Law  Enforcement  Officer 
means  any  Oregon  Peace  Officer  as 
defined  in  Oregon  Revi.sed  Statutes 
section  161. 01. "S. 

(7)  Washington  Uiw  Enforcement 
Off icer  means  any  (ieneral  Authority 
Washington  Peace  Officer,  Limited 
Authority  Washington  Peace  Officer,  or 
Specially  Commi.ssioned  Washington 
Peace  Officer  as  defined  in  Revi.sed 
('ode  of  Washington  section  10.93.020. 

(b)  Locations.  The  following  areas  are 
.safety  zones: 

(1)  TFMCO  Kalama:  All  navigable 
waters  of  the  United  .States  within  the 
Sector  Columbia  River  (Captain  of  the 
Port  Zone  enclosed  by  three  lines  and 
the  .shoreline:  Line  one  .starting  on  the 
shoreline  at  4.5-59'10"  N/122-50'09"  W 
then  heading  150  yards  offshore  to  4.5- 
59'09"  N/122-50T4"  W  then  heading  up 
river  385  yards  to  45-5H'58"  N/122- 
.50'07"  then  heading  150  yards  to  the 
shoreline  ending  at  4.5-59'00"  N/122- 
50'01"  W. 

(2}  TEMCO  Portland:  All  navigable 
waters  of  the  United  .States  within  the 
Sector  Columbia  River  Captain  of  the 
Port  Zone  enclosed  by  three  lines  and 
the  shoreline:  Line  one  .starting  on  the 
shoreline  at  4.5-32'10"  N/122-40'34"  W 
then  heading  150  yards  offshore  to  45- 
32'09"  N/122— 40'39"  W  then  heading  up 
river  275  yards  to  45-32'OT'  N/122- 
40'.3.3"  then  heading  150  yards  to  the 
shoreline  ending  at  4.5-32'04"  N/122- 
40'28"  W. 

(c)  Effective  period.  The  safety  zones 
created  in  this  section  will  be  in  effect 


from  L)(;c:ember  7,  2012  and  will  be 
enforced  until  30  days  from  date  of 
publication  in  the  Federal  Register. 

They  will  be  at;tivated  for  enforcement 
as  described  in  paragraph  (d)  of  this 
section. 

(d)  Enforcement  periods.  (1)  The 
.Sector  (Columbia  River  Captain  of  the 
Port  will  cause  notice  of  the 
enforcement  of  these  safety  zones  to  be 
made  by  all  appropriate  means  to  effect 
the  wido.st  publicity  among  the  affected 
segments  of  the  public  as  practicable,  in 
accordance  with  33  CFR  165.7.  .Such 
means  of  notification  may  include,  but 
are  not  limited  to,  Broadca.st  Notices  to 
Mariners  or  Local  Notices  to  Mariners. 
The  Sector  (k)lumbia  River  Captain  of 
the  Port  W'ill  issue  a  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mariners 
notifying  the  public  when  enforcement 
of  the.se  safety  zones  is  suspended. 

(2)  Upon  notice  of  enforcement  by  the 
.Sector  Columbia  River  Captain  of  the 
Port  the  (]oast  Ciuard  w'ill  enforce  these 
.safety  zones  in  accordance  w'ith  rules 
set  out  in  this  section.  Upon  notice  of 
suspension  of  enforctnnent  by  the  .Sector 
Columbia  River  Captain  of  the  Port,  all 
persons  and  vessels  are  authorized  to 
enter,  transit,  and  exit  the  safety  zones, 
consi.stent  with  the  Navigation  Rules. 

{ej  Regulation.  (1)  In  accordance  w'ith 
the  general  regulations  in  165.23  of 
this  part,  entry  into  or  movement  within 
these  zones  is  prohibited  unless 
authorized  by  the  Sector  Columbia  River 
(]aptain  of  the  Port,  the  official  patrol, 
or  other  designated  repre.sentatives  of 
the  Captain  of  the  Port. 

(2)  To  recpm.st  authorization  to  enter 
or  operate  within  those  safety  zones 
contact  the  on-.scene  official  patrol  on 
VHF-FM  channel  16  or  13. 
Authorization  will  be  granted  based  on 
the  necessity  of  access  and  consistent 
with  safe  navigation. 

(3)  Vessels  authorized  to  enter  or 
operate  within  these  safety  zones  shall 
operate  at  the  minimum  speed 
necessary  to  maintain  a  safe  course  and 
shall  [)roceed  as  directed  by  the  on¬ 
scene  official  patrol.  The  Navigation 
Rules  shall  apply  at  all  times  within  the 
saf(!ty  zoruis. 

(f)  Exemption.  Public  vessels  as 
defined  in  paragraph  (a)  of  this  section 
are  exempt  from  complying  with 
paragraph  (e)  of  this  .section. 

(g)  Enforcement.  Any  Coast  Cuard 
commissioned,  warrant,  or  petty  officer 
may  enforce  the  rules  in  this  .section.  In 
the  navigable  waters  of  the  United 
.States  to  which  this  section  applies, 
when  immediate  action  is  required  and 
representatives  of  the  Coast  Guard  are 
not  present  or  are  not  present  in 
sufficient  force  to  j)rovide  effective 
enforc(!ment  of  this  section,  any  Federal 


Law  Enforcement  (Officer,  (Iregon  Law 
Enforcement  Officer,  or  Washington 
Law  Enforcement  Officer  may  enforce 
the  rules  contained  in  this  section 
pursuant  to  46  U..S.(>.  70118.  In 
addition,  the  (Captain  of  the  Port  may  be 
a.ssisted  by  other  federal,  state,  or  local 
agencies  in  enforcing  this  section. 

(h)  Waiver.  The  .Sector  ('.olumbia 
River  Captain  of  the  Port  may  waive  any 
of  the  requirements  of  this  section  for 
any  ve.ssel  or  class  of  vessels  upon 
finding  that  operational  conditions  or 
other  circumstances  arc  such  that 
application  of  this  section  is 
unnecessary  or  impractical  for  the 
purpose  of  port  safety  or  environmental 
safety. 

Ilalod:  December  7.  2012. 

B.(^  Jones, 

(Aiptnin.  U.S.  Coast  Cuard,  Captain  of  the 
Port,  Sector  Columbia  River. 

V 
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BILLING  CODE  9110-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MB  Docket  No.  12-270;  RM-11676;  DA  12- 
2024] 

Radio  Broadcasting  Services; 
Maysvilie,  GA 

AGENCY:  Federal  Communications 
Commi.ssion. 

ACTION:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Appalachian  Broadcasting 
Company,  Inc.,  alltits  Channel  265A  at 
Maysvilie,  (Jeorgia,  as  the  community’s 
second  local  service.  A  staff  engineering 
analysis  confirms  that  ('hannel  265A 
can  be  allotted  to  May.sville  consistent 
with  the  minimum  distance  separation 
requirements  of  the  Rules  with  a  site 
re.striction  13.4  kilometers  (8.3  miles) 
northwest  of  the  cximmunity.  The 
reference  coordinates  for  (Channel  265A 
at  Maysvilie  are  34-20-16  NL  and  83- 
39-52  WL. 

DATES:  Effective  January  27,  2013. 
ADDRESSES:  .Secretary,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F".  Smith,  Media  Bureau,  (202) 
418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  ()rder,  adopted  December  13,  2012, 
and  relea.sed  December  14,  2012.  The 
full  text  of  this  (Commission  decision  is 
available  for  inspection  and  copying 
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during  normal  business  hours  in  the 
F(X7s  Reference  Information  (ienter  at 
Portals  11,  CY-A257,  44.'i  12th  .SVV., 
Washington,  IXi  20.‘j54.  This  document 
may  also  he  purcha.sed  from  the 
(Commission’s  duplicating  contractors, 
Rest  (Y)pv  and  Printing.  Iiu:.,  44.'i  12th 
Stn^et  SW.,  Room  (CY-li402, 
Washington,  IKC  2().‘i.'54,  tele|)hone  1- 
800-^78— or  via  tmiail 
w'W'iv. HCFIWEB.cnin.  This  document 
does  not  contain  propo.sed  information 
collection  n^quirements  suhject  to  the 
Paperwork  Reduction  Af:t  of 
Public  haw  104-13.  Tht!  (Commission 
will  send  a  copy  of  this  linpoii  and 
Ordar  'xn  a  report  to  he  sent  to  (Congress 
and  the  (Covermnent  Accountability 
Office  {)ursuant  to  the  (Congrtissional 
Revitiw  Act,  .sc*e  .'S  II.S.(C.  8()l(a)(l )(A). 

last  of  Subjects  in  47  (CFR  Part  73 
Radio,  Radio  broadcasting. 

I'ederal  (Coninuinications  (Commission. 
Na/.iCa  Sawe/., 

Assifitani  Chief,  Audio  Division,  Medio 
Ihireini. 

For  the  reasons  di.scussiKl  in  the 
preamble,  the  I’ederal  (Communications 
(Commission  amends  47  (CFR  part  73  as 
fol  low's: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  ])art  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,  330 
and  330. 

§73.202  [Amended] 

■  2.  Sectimi  73.202(h).  the  Table  of  FM 
Allotments  under  Georgia,  is  annmdtHl 
by  adding  Channel  20.''iA  at  Maysville. 

IKK  Doc.  2(11 Mlt^d  1-2-13.  11:45  aiii) 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  111207737-2141-02] 

RIN  0648-XC422 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Inseason  Adjustment 
to  the  2013  Gulf  of  Alaska  Pollock  and 
Pacific  Cod  Total  Allowable  Catch 
Amounts 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  (Oceanic  and 
Atmosjiheric  Administration  (NOAA), 
('ommerce. 


ACTION:  'l  omporary  rule;  inseason 
adjustment:  request  for  comments. 

SUMMARY:  NMFS  is  adjusting  the  2013 
total  allowable  catch  (TAG)  amounts  for 
the  (julf  of  Alaska  ((XJA)  pollock  and 
Pacific  cod  fisheries.  This  action  is 
necessary  because  NMFS  has 
determined  these  TACs  are  incorrectly 
specified,  and  w'ill  ensure  the  (jOA 
pollock  and  Pacific  cod  TAG.s  are  the 
appropriate  amounts  based  on  the  best 
availalile  scientific  information  for 
pollock  and  Pacific  cod  in  the  (iOA. 

This  action  is  consistent  with  the  goals 
and  objectives  of  the  Fishery 
Management  Plan  for  (houndfish  of  the 
Gulf  of  Alaska. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (*A.l.t.),  December  28,  2012,  until 
th(j  effective  date  of  the  final  2013  and 
2014  harvest  specifications  for  (JOA 
groundfish,  uid(Lss  otherwise  modified 
or  superseded  tlirough  publication  of  a 
notification  in  the  Federal  Register. 

(Comments  must  he  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  lanuary  18,  2013. 

ADDRESSES:  You  may  submit  comments 
on  this  document,  identified  by  I’DMS 
Docket  Number  N()AA-NMFS-2012- 
02,52  by  any  of  the  following  methods: 

•  Elocdronic  Siihniission:  Submit  all 
electronic  public  c(jmments  via  the 
Federal  e-Rulemaking  Portal,  (h)  to 
ix'W’w. regulations. gov/ 
tt!docketI)etail:l)^N()AA-NMFS-2ni2- 
0252,  click  the  “GommenI  Now'!”  icon, 
complete  the  required  fields,  and  enter 
or  attach  your  comments. 

•  Mail:  Address  w'ritlim  ccjinments  to 
Gilenn  Merrill.  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division.  Alaska  Region  NMFS,  Attn: 
Ellen  .Sebastian.  Mail  comments  to  P.O. 
Box  21808,  juneau,  AK  00802-1008. 

•  Fax:  Address  w'ritten  comnumts  to 
Glenn  Merrill,  Assistant  Regional 
Administrator,  Su.slainable  r’isheries 
Division,  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Fax  comments  to  007- 
.580-75.57. 

•  Hand  delivery  to  the  Fedend 
Building:  Address  w'ritlen  comments  to 
Glenn  Merrill,  Assistant  Rcrgional 
Administrator,  Sustainable  Fislieries 
Division,  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Deliver  comments  to 
700  West  0th  Street,  Room  420A. 
juneau,  AK. 

lnstrni:tions:  Gomments  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered  by  NMFS.  All  comments 
received  are  a  part  of  the  public  record 
and  will  generally  be  posted  for  [niblic 
viewing  on  wivw. regulations.gov 
w'ithout  change.  All  personal  identifying 


information  (e.g.,  name,  address,  etc.), 
confidential  business  information,  or 
otherwise  .sensitive  information 
submitted  voluntarily  by  the  sender  w'ill 
be  publicly  accessible.  NMFS  will 
accept  anonymous  comments  (enter 
"N/A"  in  tbh  required  fields  if  you  w  ish 
to  remain  anonymous).  Attachments  to 
electronic  comments  will  be  accepted  in 
Microsoft  Word,  Excel,  or  Adobe  PDF 
file  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT:  josh 
Keaton, 907-580-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
(iOA  exclusive  (iconomic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Ciulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fisliery  Management  Gouncil 
(Gouncil)  under  authority  of  the 
Magnu.son-Stevens  Fishery 
(ani.servation  and  Management  Act. 
Regulations  governing  fishing  by  U..S. 
vessels  in  accordance  with  the  F’MF’ 
appear  at  subpart  II  of  50  GFR  part  000 
and  50  (.]FR  part  079. 

'I’lm  final  2012  and  2013  harvest 
sjjecificalions  for  groundfish  in  the  Gi(3A 
(77  FR  15194,  March  14,  2012)  .set  the 
2013  pollock  TAG  at  125,334  metric 
Ions  (mt)  and  the  2013  Pacific  cod  TAG 
at  08,250  mt  in  the  G(JA.  In  Dec(miber 
2012,  the  North  Pacific  Fishery 
Management  (amncil  ((Y)uncii) 
recommendtid  a  2013  pollpck  TA(J  of 
121,040  mt  for  the  GGA,  which  is  le.ss 
than  the  125,334  mt  established  by  the 
final  2012  and  2013  harvest 
specifications  for  groundfish  in  the 
(iOA.  The  Gouncil  also  recommended  a 
2013  Pacific  cod  'I'Af^  of  00.000  mt  for 
the  GGA,  which  is  less  than  the  08,250 
ml  established  by  the  final  2012  and 
2013  liarvest  specificaticjns  for 
groundfish  in  tlie  (iGA.  The  Gouncil’s 
recomimmded  2013  'I’AC's,  and  the  area 
and  seasonal  apportionments,  are  based 
on  I  be  Stock  As.sessment  and  Fishery 
Evaluation  report  (SAFE),  dated 
November  2012,  which  NMk'S  has 
delermimHl  is  the  best  available 
.scientific  information  for  tlie.se  fisheries. 

Steller  sea  lions  occur  in  the  same 
location  as  the  pollock  and  Pacific  cod 
fisheries  and  are  listed  as  endangered 
under  the  Endangered  .Species  Act 
(ESA).  Pollock  and  Pacific  cod  are  a 
principal  prey  species  for  .Steller  .sea 
lions  in  the  GGA.  'I’he  .sea.sonal 
apportionment  of  pollock  and  Pacific 
cod  harvest  is  necessary  to  en.sure  the 
groundfish  fisheries  are  not  likely  to 
cause  jeopardy  (jf  extinction  or  adverse 
modification  of  critical  habitat  for 
Steller  sea  lions.  The  regulations  at 
§  ()79.2()(a)(.5)(iv)  specify  how'  the 
pollock  TAG  will  be  apportioned.  Tlie 
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regulations  at  §679.20(a)(6)(ii)  and 
§679.20(a)(12){i)  specify  how  the  Pacific 
cod  TAG  will  be  apportioned. 

In  accordance  with  §679.25(a){l){iii) 
and  [a)(2)(i)(B),  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  has  determined  that, 
based  on  the  November  2012  SAFE 
report  for  this  fishery,  the  current  GOA 


pollock  and  Pacific  cod  TAGs  are 
incorrectly  specified.  Gonsequently, 
pursuant  to  §679.25(a)(l)(iii),  the 
Regional  Administrator  is  adjusting  the 
2013  GOA  pollock  TAG  to  121,040  mt 
and  the  2013  GOA  Pacific  cod  TAG  to 
00,600  mt.  Therefore,  Table  2  of  the 
final  2012  and  2013  harve.st 
specifications  for  groundfish  in  the  GOA 


(77  FR  15194,  March  14,  2012)  is 
revi.sed  consistent  with  this  adju.stment. 

Pursuant  to  §  679.20(a)(5)(iv),  Table  4 
of  the  final  2012  and  2013  harvest 
specifications  for  groundfish  in  the  GOA 
(77  FR  15194,  March  14,  2012)  is 
revised  for  the  2013  TAGs  of  pollock  in 
the  Gentral  and  Western  Regulatory 
Artja  of  the  GOA. 


Tabic  4 — Final  2013  Distribution  of  Pollock  in  the  Central  and  Western  Regulatory  Areas  of  the  GOA; 
Seasonal  Biomass  Distribution,  Area  Apportionments;  and  Sea.sonal  Allowances  of  Annual  TAC  (Values 


are  rounded  to  the  nearest  metric  ton  and  percentages  are  rounded  to  the  nearest  0.01 ) 


Season’ 

Shumagin 
(Area  610) 

Chirikof 
(Area  620) 

Kodiak 
(Area  630) 

Total^ 

A  (Jan  20-Mar  10) 

4,292 

(16.06%) 

16,433 

(61.50%) 

1 

5,998  I  (22.45%) 

. _i _  .  .  _ 

26,722 

B  (Mar  10-May  31) 

4,292 

(16.06%) 

19,811 

(74.14%) 

2,618  i  (9.80%) 

26,722 

i  C  (Aug  25-Oct  1 ) 

9,744 

(36.47%) 

_  _  _ 

7,600 

(28.44%) 

9,378  :  (35.10%) 

26,722 

D  (Oct  1-Nov  1) 

9,744 

(36.47%) 

7,600 

(28.44%) 

9,378  ;  (35.10%) 

26,722 

j  Annual  Total 

28,072 

51,444  ! 

_ ^ _ 

27,372  i 

106,887 

'  As  established  by  §  679.23(d)(2)(i)  through  (iv),  the  A,  B,  C,  and  D  season  allowances  are  available  from 
January  20  to  March  10,  March  10  to  May  31,  August  25  to  October  1,  and  October  1  to  November  1, 
respectively.  The  amounts  of  pollock  for  processing  by  the  inshore  and  offshore  components  are  not  shown 
in  this  table. 

^  The  WYK  and  SEO  District  pollock  TACs  arc  not  allocated  by  season  and  are  not  included  in  the  total 
pollock  TACs  shown  in  this  table. 

Note:  Seasonal  allowances  may  not  total  precisely  to  annual  TAC  total  due  to  rounding  down,  rather  than 
up). 


Pursuant  to  §679.20(a)(6)(ii)  and 
§  679.20(a)(12)(i),  Table  6  of  the  final 
2012  and  2013  harvest  specifications  for 
groundfish  in  the  GOA  (77  FR  15194, 
March  14,  2012)  is  revised  for  the  2013 
seasonal  apportionments  and  allocation 
of  Pacific  cod  TAC  in  the  GOA 
consistent  with  this  adjicstment. 

The  proposed  2013  and  2014  harvest 
specifications  for  groundfish  of  the  GOA 
were  published  in  the  Federal  Register 
on  December  5,  2012  (77  FR  72297).  In 
accordance  with  the  FMP,  the  annual  jig 
sector  allocations  may  increase  to  up  to 
6  percent  of  the  annual  We.stern  and 
Central  GOA  Pacific  cod  TACs 


depending  on  the  annual  performance 
of  the  jig  sector.  NMFS  has  proposed 
increasing  the  jig  sector’s  Pacific  cod 
allocation  in  the  Western  GOA  to  2.5 
percent  of  the  annual  Pacific  cod  TAG. 
This  includes  a  base  allocation  of  1.5 
percent  and  an  additional  1.0  percent 
because  this  sector  harvested  greater 
than  90  percent  of  its  initial  2012 
allocation  in  the  Western  GOA.  NMFS 
also  has  proposed  increasing  the  jig 
sector’s  Pacific  cod  allocation  in  the 
Gentral  GOA  to  2.0  percent  of  the 
annual  Pacific  cod  TAG.  This  includes 
a  ba.se  allocation  of  1.0  percent  and  an 
additional  1.0  percent  because  this 


sector  harvested  greater  than  90  percent 
of  its  initial  2012  allocation  in  the 
Gentral  GOA.  Therefore,  as  described  in 
the  proposed  2013  and  2014  harvest 
specifications  for  the  GOA  (December  5, 
2012,  77  ra  72297),  the  final  2013  and 
2014  Pacific  cod  sector  allocations  may 
be  adjusted  to  incorporate  the  increased 
allocation  to  the  jig  sector.  The 
proposed  increased  percentage 
alloca^ons  to  the  jig  sectors  in  the 
Western  and  Gentral  GOA  are  not 
included  in  the  following  table. 

BILUNG  CODE  3510-22-P 
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Table  6 — Final  2013  Seasonal  Apportionments  and  Allocation  of  Pacific  Cod  Total  Allowable  Catch 
Amounts  in  the  GOA;  Allocations  for  the  Western  GOA  and  Central  GOA  Sectors  and  the  Eastern  GOA 
Inshore  and  Offshore  Processing  Components 

(Values  are  rounded  to  the  nearest  metric  ton  and  percentages  to  the  nearest  0.01 .  Seasonal  allowances  may 
not  total  precisely  to  annual  allocation  amount) 


Regulatory  Area 
and  Sector 

Annual 

Allocation  (mt) 

A  Season 

B  Season 

Sector  %  of 
Annual  Nori- 
Jig  TAC 

'  Seasonal 
Allowances  (mt) 

Sector  %  of 
Annual  Non- 
Jig  TAC 

Seasonal 
Allowances  (mt) 

Western  GOA 

Jig  (1.5%  of  TAG) 

318 

N/A 

191 

N/A 

127 

Hook-and-line  CV 

292 

0.70 

146 

0.70 

146 

Hook-and-line  C/P 

4,137 

10.90 

2,277 

8.90 

1,859 

T rawl  CV 

8,022 

27.70 

5,787 

1070 

2,235 

Trawl  C/P 

501 

0.90 

188 

1.50 

313 

All  Pot  CV  and  Pot 
C/P 

7,939 

19.80 

4,137 

18.20 

3,802 

Total 

21,210 

60.00 

12,726 

40.00 

8,484 

Central  GOA 

Jig(1.0%ofTAC) 

370 

N/A 

443 

N/A 

148 

Hook-and-line  < 

50  CV 

5,344 

9.32 

3,375 

5.29 

1,935 

Hook-and-line  2 

50  CV 

2,454 

5.61 

2,032 

1.10 

402 

Hook-and-line  C/P 

1,868 

4.11 

1,488 

1.00 

365 

Trawl  CV, 

11,  '•5,218 

21.14 

7,657 

20.45 

7,484 

T rawl  C/P 

1,536 

2.00 

726 

2.19  - 

803 

All  Pot  CV  and  Pot 
C/P 

10,176 

17.83 

6,459 

9.97 

3,651 

Total 

36,966 

60.00 

22,180 

40.00 

14,786 

Eastern  GOA 

Inshore  (90%  of  Annual  TAC) 

Offshore  (10%  of  Annual  TAC) 

2,424 

2,182 

242 

Note;  Seasonal  apportionments  may  not  total  precisely  due  to  due  to  rounding. 


BILLING  CODE  3S10-22-C 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 


requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
LI.S.C.  553(b){B)  as  such  requirement  is 
impracticable  and  contrary  to  the  public 
intere.st.  This  requirement  is 
impracticable  and  contrary  to  the  public 
interest  as  it  would  prevent  NMFS  from 


responding  to  the  most  recent  fisheries 
data  in  a  timely  fashion  and  would 
allow  for  harvests  that  exceed  the 
appropriate  allocations  for  Pacific  cod 
based  on  the  best  scientific  information 
available.  NMFS  was  unable  to  publish 
a  notice  providing  time  for  public 
comment  because  the  most  recent. 
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relevant  data  only  became  available  as 
of  December  27,  2012,  and  additional 
time  for  prior  public  comment  would 
result  in  conservation  concerns  for  the 
ESA-listed  Steller  sea  lions. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

Under  §  679.25(c)(2),  interested 
persons  are  invited  to  submit  written 
comments  on  this  action  to  the  above 
address  until  January  18,  2013. 

This  action  is  required  by  §679.20 
and  §  679.25  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  28,  2012. 

Lindsay  FuHenkamp, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  2012-31627  Filed  12-28-12;  4:15  pml 

BHJJNQ  CODE  3S1fr-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  111207737-2141-02] 

RIN  0640-XC423 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  inseason  Adjustment 
to  the  2013  Bering  Sea  and  Aleutian 
Islands  PoHock,  Atka  Mackerel,  and 
Pacific  Cod  Total  Allowable  Catch 
Amounts 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  inseason 
adjustment:  request  for  comments. 

summary:  NMFS  is  adjusting  the  2013 
total  allowable  catch  (TAG)  amounts  for 
the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  pollock,  Atka  mackerel,  and 
Pacific  cod  fisheries.  This  action  is 
necessary  because  NMFS  has 
determined  these  TACs  are  incorrectly 
specified,  and  will  ensure  the  BSAI 
pollock,  Atka  mackerel,  and  Pacific  cod 
TACs  are  the  appropriate  amounts  based 
on  the  best  available  .scientific 
information.  This  action  is  consi.stent 
with  the  goals  and  objectives  of  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Management  Area. 


DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  December  28,  2012,  until 
the  effective  date  of  the  final  2013  and 
2014  harvest  specifications  for  BSAI 
groundfish,  unless  otherwise  modified 
or  superseded  through  publication  of  a 
notification  in  the  Federal  Register. 

Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  January  18,  2013. 

ADDRESSES:  You  may  submit  comments 
on  this  document,  identified  by  FDMS 
Docket  Number  NOAA-NMFS-2012- 
0253  by  any  of  the  following  methods: 

•  Electronic  Submission:  Submit  all 
electronic  public  comments  via  the 
Federal  e-Rulemaking  Portal.  Go  to 
www.regulations.gov/ 

#  !docketDetaiI;D=NOAA-NMFS~201 2- 
0253,  click  the  "Comment  Now!”  icon, 
complete  the  required  fields,  and  enter 
or  attach  your  comments. 

•  Mail:  Address  written  comments  to 
Glenn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Ala.ska  Region  NMFS.  Attn: 
Ellen  Sebastian.  Mail  comments  to  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 

•  Fax:  Address  written  comments  to 
Glenn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Fax  comments  to  907- 
586-7557. 

•  Hand  delivery  to  the  Federal 
Building:  Address  written  comments  to 
Glenn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Deliver  comments  to 
709  West  9th  Street,  Room  420A, 

Juneau,  AK. 

Instructions:  Comments  sent  by  any 
other  method,  to  any  other  addre.ss  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered  by  NMFS.  All  comments 
received  are  a  part  of  the  public  record 
and  will  generally  be  posted  for  public 
viewing  on  www.regulations.gov 
without  change.  All  personal  identifying 
information  [e.g.,  name,  address,  etc.), 
confidential  business  information,  or 
otherwise  sensitive  information 
submitted  voluntarily  by  the  sender  will 
be  publicly  accessible.  NMFS  will 
accept  anonymous  comments  (enter 
“N/A”  in  the  required  fields  if  you  wi.sh 
to  remain  anonymous).  Attachments  to 
electronic  comments  will  be  accepted  in 
Microsoft  Word,  Excel,  or  Adobe  PDF 
file  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 


Plan  for  Groundfish  of  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  final  2012  and  2013  harvest 
specifications  for  groundfish  in  the 
BSAI  (77  FR  10669,  February  23,  2012) 
set  the  2013  BSAI  pollock  TAC  at 

1.220.900  metric  tons  (mt),  the  2013 
BSAI  Atka  mackerel  TAC  at  42,083  mt, 
and  the  2013  BSAI  Pacific  cod  TAC  at 

262.900  mt.  In  December  2012,  the 
North  Pacific  Fishery  Management 
Council  (Council)  recommended  a  2013 
BSAI  pollock  TAC  of  1,266,100  mt, 
which  is  more  than  the  1,220,900  mt 
TAC  established  by  the  final  2012  and 
2013  harvest  specifications  for 
groundfish  in  the  BSAI.  The  Council 
also  recommended  a  2013  BSAI  Atka 
mackerel  TAC  of  25,920  mt,  which  is 
less  than  the  42,083  mt  TAC  established 
by  the  final  2012  and  2013  harvest 
specifications  for  groundfish  in  the 
BSAI.  Furthermore,  the  Council 
recommended  a  2013  BSAI  Pacific  cod 
TAC  of  260,000  mt,  which  is  less  than 
the  262,900  mt  TAC  established  by  the 
final  2012  and  2013  harvest 
specifications  for  groundfish  in  the 
BSAI.  The  Council’s  recommended  2013 
TACs,  and  the  area  and  seasonal 
apportionments,  are  based  on  the  Stock 
Assessment  and  Fishery  Evaluation 
report  (SAF'E),  dated  November  2012, 
which  NMFS  has  determined  is  the  best 
available  scientific  information  for  these 
fisheries. 

Steller  sea  lions  occur  in  the  same 
location  as  the  pollock,  Atka  mackerel, 
and  Pacific  cod  fisheries  and  are  listed 
as  endangered  under  the  Endangered 
Species  Act  (ESA).  Pollock,  Atka 
mackerel,  and  Pacific  cod  are  a 
principal  prey  species  for  Steller  sea 
lions  in  the  BSAI.  The  seasonal 
apportionment  of  pollock,  Atka 
mackerel,  and  Pacific  cod  harvest  is 
necessary  to  ensure  the  groundfish 
fisheries  are  not  likely  to  cause  jeopardy 
of  extinction  or  adverse  modification  of 
critical  habitat  for  Steller  sea  lions.  The 
regulations  at  §  679.20(a)(5)  specify  how 
the  BS  pollock  TAC  will  be 
apportioned.  The  regulations  at 
§  679.20(a)(7)  specify  how  the  BSAI 
Pacific  cod  TAC  will  be  apportioned. 
The  regulations  at  §  679.20(a)(8)  specify 
how  the  BSAI  Atka  mackerel  TAC  will 
bo  apportioned. 

In  accordance  with  §679.25(a)(l)(iii), 
(a)(2)(i)(B),  and  (a)(2)(iv),  the 
Admini.strator,  Alaska  Region,  NMFS 
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(Regional  Administrator),  has 
determined  that,  based  on  the  November 
2012  SAFE  ref)ort  for  this  fishery,  the 
current  BSAI  pollock,  Atka  mackerel, 
and  Pacific  cod  TAf's  are  incorrectly 
specified.  Pursuant  to  §ti79.25(a)(l)(iii), 
the  Regional  Administrator  is  adjusting 
the  2013  BSAI  pollock  TAG  to  1,206,100 
mt,  the  2013  BSAI  Atka  mackerel  TAG 


to  25,920  and  the  2013  BSAI  Pacific  cod 
TAG  to  200,000  mt.  Therefore,  Table  1 
of  the  final  2012  and  2013  harvest 
specifications  for  groundfish  in  the 
BSAI  (77  FR  10669,  February  23,  2012) 
is  revised  consi.stent  with  this 
adjustment. 

Pursuant  to  §  079.20(a)(5)(i),  Table  3 
of  the  final  2012  and  2013  harvest 


specifications  for  groundfish  in  the 
BSAI  (77  FR  10609,  February  23,  2012) 
and  reallocation  (77  FR  12214,  February 
29,  2012)  is  revised  for  the  2013  BSAI 
allocations  of  pollock  TAG  to  the 
directed  pollock  fisheries  and  to  the 
Gommunity  Development  Quota  (GDQ) 
directed  fishing  allowances  consi.stent 
with  this  adjustment. 


TABLE  3-FlNAL  2012  AND  2013  ALLOCATIONS  OF  POLLOCK  TACS  TO  THE  DIRECTED  POLLOCK 
FISHERIES  AND  TO  THE  CDQ  DIRECTED  FISHING  ALLOWANCES  (DFA)' 


[Amounts  are  in  metric  tons) 


Area  and  sector 

20 12  Allocations 

2012  A  season' 

2012  B 
season' 

2013 

Allocations 

2013  A  season'  j 

2013  B 

season* 

A  season 
DFA 

SCA 

harvest 

limit* 

B  season 
DFA 

A  .season 
DFA 

SCA 

harvest 

limit^ 

B  season 
DFA 

Bering  Sea  subarea 

1,212,400 

n/a 

n/a 

iVa 

1,247,000 

n/a 

n/a 

n/a 

CIX)  DFA 

121,900 

48,760 

.34,1.32 

73,140 

I24,7(K) 

49,880 

.34,916 

74.820 

ICA' 

.t2,400 

n/a 

n/a 

n/a 

33,669 

n/a 

n/a 

n/a 

AFA  Inshore 

529,050 

211,620 

148,134 

317,4.30 

544,316 

217,726 

152,408 

326.589 

AFA  C'atcher/Processors^ 

423,240 

169,296 

II8,.507 

253,944 

435,452 

I74,f8l 

121,927 

261.271 

Catch  by  C/Ps 

387,265 

154,906 

n/a 

232,359 

.398,4.39 

1.59,376 

n/a 

2.39,06.3 

Cratch  by  CVs’ 

35,975 

14,390 

n/a 

21,-585 

37,013 

14,805 

n/a 

22,208 

Unlisted  C7P  l  imit'' 

2,116 

846 

n/a 

1.270 

2,177 

871 

n/a 

1 .306 

AFA  Motherships 

105,810 

42,324 

29,627 

6.3,486 

108,863 

43,545 

30,482 

65.318 

Excessive  Harvesting  Limit' 

185,168 

n/a 

n/a 

n/a 

190,510 

n/a 

n/a 

n/a 

Excessive  Processing  Limit'’ 

317,4.30 

n/a 

n/a 

n/a 

326,589 

n/a 

n/a 

n/a 

1  Total  Bering  Sea  DFA 

1,058,100 

423,240 

296,268 

634,860 

1,088,6.31 

435,4-52 

.304,817 

653,179 

1  Aleutian  Islands  subarea' 

6,600 

n/a 

n/a 

n/a 

19,000 

n/a 

n/a 

n/a 

j  CIXiDFA 

0 

0 

n/a 

0 

l,9(M) 

760 

n/a 

1,140 

ICA 

1,600 

800 

n/a 

StX) 

1,600 

8(K) 

n'a 

800 

1  Aleut  Corporation 

5,000 

I5,.500 

i  n/a 

0 

I5,.500 

I5.,500 

_ ^ 

0 

j  Bogoslof  District  ICA’ 

150 

n/a  1  n/a 

n/a 

L50 

n/a 

n/a 

n/a 

'Pursuant  to  §  679.20{a)(5)(i)(A),  the  BS  subarea  pollock,  after  subtraction  for  the  CDQ'DFA  (10  percent)  and  the 
ICA  (3  percent),  is  allocated  as  a  DFA  as  follows:  inshore  sector  -  50  percent,  catcher/processor  sector  (C/P)  -  40 
percent,  and  mothership  sector  -  10  percent.  In  the  BS  subarea,  40  percent  of  the  DFA  is  allocated  to  the  A  season 
(January  20-June  10)  and  60  percent  of  the  DFA  is  allocated  to  the  B  season  (June  lO-November  I).  Pursuant  to  § 
679.20(a)(5)(iii)(B)(2)(i)  and  (ii),  the  annual  AI  pollock  TAC,  after  subtracting  first  for  the  CDQ  directed  fishing 
allowance  (10  percent)  and  second  the  ICA  (1,600  mt),  is  allocated  to  the  Aleut  Corporation  for  a  directed  pollock 
fishery.  In  the  AI  subarea,  the  A  season  is  allocated  40  percent  of  the  ABC  and  the  B  season  is  allocated  the 
remainder  of  the  directed  pollock  fishery. 

^In  the  BS  subarea,  no  more  than  28  percent  of  each  sector’s  annual  DFA  may  be  taken  from  the  SCA  before 
April  1 .  The  remaining  12  percent  of  the  annual  DFA  allocated  to  the  A  season  may  be  taken  outside  of  SCA  before 
April  1  or  inside  the  SCA  after  April  1.  If  less  than  28  percent  of  the  annual  DFA  is  taken  inside  the  SCA  before 
April  J ,  the  remainder  will  be  available  to  be  taken  inside  the  SCA  after  April  1 . 

’Pursuant  to  §  679.20(a)(5)(i)(A)(4),  not  less  than  8.5  percent  of  the  DFA  allocated  to  listed  catcher/processors 
shall  be  available  for  harvest  only  by  eligible  catcher  vessels  delivering  to  listed  catcher/processors. 

''Pursuant  to  §  679.20(a)(5)(i)(A)(4)(iii),  the  AFA  unlisted  catcher/processors  are  limited  to  harvesting  not  more 
than  0.5  percent  of  the  catcher/processors  sector’s  allocation  of  pollock. 

'Pursuant  to  §  679.20(a)(5)(i)(A)(6),  NMFS  establishes  an  excessive  harvesting  share  limit  equal  to  17.5  percent 
of  the  sum  of  the  non-CDf)"  pollock  DFAs. 

'’Pursuant  to  §  679.20(a)(5)(i)(A)(7),  NMFS  establishes  an  excessive  processing  share  limit  equal  to  30.0  percent 
of  the  sum  of  the  non-CDQ  pollock  DFAs. 

’The  Bogoslof  District  is  closed  by  the  final  harvest  specifications  to  directed  fishing  for  pollock.  The  amounts 
specified  are  for  ICA  only  and  are  not  apportioned  by  season  or  sector. 

Note:  Seasonal  or  sector  apportionments  may  not  total  precisely  du6  to  rounding. 
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BILLING  CODE  3S10-22-P 

Pursuant  to  §  r>79.20(aK8),  Table  4  of 
the  final  2012  and  2013  harvest 
specifications  for  groundfish  in  the 


BSAI  (77  FR  10009,  February  23,  2012) 
and  reallocation  (77  FR  01300,  October 
9,  2012)  is  revised  for  the  2013  seasonal 
and  spatial  allowances,  gear  shares, 


(;DQ  reserve,  incidental  catch 
allowance,  and  Amendment  80 
allocation  of  the  BSAI  Atka  mackerel 
TAG. 


TABLE  4  FINAL  2012  AND  2013  SEASONAL  AND  SPATIAL  ALLOWANCES,  CiEAR  SHARES,  CDQ 
RESERVE,  INCIDENTAL  C,4TCH  ALLOWANCE,  AND  AMENDMENT  SO  ALLOCATIONS  OF  THE  BSAI 
ATKA  MACKEREL  TAC 


[Amounts  are  in  mclric  tons] 


Scitor 

Season 

2012  allocation  by  area 

20 1 3  al location  by  area  j 

Eastern 

Aleutian 

District/Bering 

Sea 

Central' 

Aleutian 

District 

Western 

Aleutian 

Di.strict 

F.astem 

Aleutian 

District/Bcnng 

Sea 

Central' 

Aleutian 

District 

Western 

Aleutian 

District 

T.AC 

n/a 

38,5(H) 

10,763 

1,.S00 

16,900 

7,520 

1,500 

I'otal 

4,120 

1,152 

161 

1.808 

805 

161 

C  IX)  reserve 

A 

2,060 

576 

80 

904 

402 

80 

Critical  Habitat' 

n/a 

58 

n/a 

a'a 

40 

n/a 

B 

2,060 

576 

80  1  904 

402 

80 

Critical  Habitat' 

n/a 

58 

n/a  1  n'a 

40 

n/a 

1  IC'A  1  Total 

100 

40  1.000 

75 

40 

j  Jig*  1  Total 

167 

<> 

0  j  70 

0 

0 

j  BSAI  trawl 
limited  access 

Total  . 

3,321 

951 

0  j  1,402 

664 

« 

A 

1,661 

476 

0  1  701 

332 

0 

B  1  1,661 

476 

0  1  701 

i _ ^ 

_ ^ 

.Amendment 

80  sectors 

Total  j  30,46.t 

8,560 

1..300  1  12.619  1  5,976 

1 ,3(K) 

A  1  15.231 

4,280 

650  1  6,310  j  2,988 

6.50 

B  1  1.5.231 

4.280 

650  1  6.310  1  2,988  , 

6.50 

Alaska 

(iroundfish 

Cooperative 

Total  ;  17.770 

5.020 

759  i  7.271  1  3,-563 

i  759 

A  1  8.885 

1  2,510 

380  1  3,636  1  1,782  j  380 

Critical  Habitat'  |  n/a  j  251 

n/a  j  n/a  1  178  j  n/a 

380  1  3,636  1  1,782  j  380 

Alaska 

Seafood 

('(Kiperative 

Total  j  12,693  ]  3.540 

A  1  6,.346  1  1,770 

i  271  !  2,674  1  1,207  1  271 

Critical  Habitat'  |  n/a  |  177 

j  n/a  1  n/a  j  121  j  n/a 

B  1  6,346  1  1.770 

i  271  1  2,674  1  1,207  j  271 

[Crilical  Habitat'  |  n/a  |  177  |  n/a  ]  n/a  j  121  j  n/a  | 

'  Section  679.20(aKS)(ii)  allocates  the  Atka  mackerel  TACs,  after  subtraction  of  the  CDQ  reserves,  jig  gear 
allocation,  and  ICAs  to  the  Amendment  80  and  BSAI  trawl  limited  access  sectors.  The  allocation  of  the  ITAC  for 
Atka  mackerel  to  the  Amendment  80  and  BSAI  trawl  limited  access  sectors  is  established  in  Table  33  to  part  679  and 
§  679.91.  The  CDQ  reserve  is  10.7  percent  of  the  TAC  for  use  by  CDQ  participants  (see  §§  679.20(b)(  l  )(ii)(C)  and 
679.31). 

^  Regulations  at  §§  679.20(a)(8)(ii)(  A)  and  679.22(a)  establish  temporal  and  spatial  limitations  for  the  Atka 
mackerel  fishery. 

’  The  seasonal  allowances  of  Atka  mackerel  are  50  percent  in  the  A  season  and  50  percent  in  the  B  season. 

Section  679.23(e)(3)  authorizes  directed  fishing  for  Atka  mackerel  with  trawl  gear  during  the  A  season  from 
January  20  to  June  10  and  the  B  sea.son  from  June  10  to  November  1 . 

^  Section  679.20(a)(8)(ii)(C)  requires  the  TAC  in  area  542  shall  be  no  more  than  47%  of  ABC,  and  Atka  mackerel 
harvests  for  Amendment  80  cooperatives  and  CDQ  groups  within  waters  10  nm  to  20  nm  of  Cramp  Rock  and  Tag 
Island,  as  described  Table  12  to  part  679,  in  Area  542  are  limited  to  no  more  than  10  percent  of  the  Amendment  80 
cooperative  Atka  mackerel  allocation  or  10  percent  of  the  CDQ  Atka  mackerel  allocation. 

^  Section  679.2()(a)(8)(i)  requires  that  up  to  2  percent  of  the  Eastern  Aleutian  District  and  the  Bering  Sea  subarea 
TAC  be  allocated  to  jig  gear  after  subtraction  of  the  CDQ  reserve  and  ICA.  The  amount  of  this  allocation  is  0.5 
percent.  The  jig  gear  allocation  is  not  apportioned  by  season. 

Note;  Seasonal  or  sector  apportionments  may  not  total  precisely  due  to  rounding. 
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I’ursuant  to  ^  679.20(a)(7),  Table  .Sb  of  BSAl  (77  FR  10669,  February  23,  2012)  cod  TAC  consistent  with  this 

the  final  2012  and  2013  harvest  is  revised  for  the  2013  gear  shares  and  adjustment, 

specifications  for  grt)undfish  in  the  seasonal  allowances  of  the  BSAI  Pacific 

TABLH  5b- FINAL  2013  GEAR  SHARES  AND  SEASONAL  ALLOWANCES  OF  THE  BSAl  PACIFIC  COD 
TAC 


1  Aimiunts  are  in  mclric  tons] 


(icar  sector  I 

Percent 

share  of  gear 

share  of  sector 

seasonal  apportionment"  j 

sector  total 

total 

Dates  1 

Amount 

1  otal  TA('  1 

100 

260,000 

n/a 

n/a  j 

n/a 

C'OQ  1 

10.7 

27,820 

n/a 

see  §  670.20(a)(7)(i){B)  \ 

n/a 

t  otal  hook-and-line/pot  gear  | 

60.8 

141.165 

n/a 

n/a  j 

n/a 

Itook-and-line/pol  ICA'  j 

n/a 

500 

n/a 

see  §  670.20(a){7Kii)(B)  j 

n/a 

1  look-and-line/pol  sub-lotal 

n/a 

140,665 

a'a 

_ 

n/a 

lto<ik-aiid-line 

48.7 

n/a 

112.671 

57,462 

catcher/processor 

55,200 

liook-and-line  catcher  vessel  > 

0.2 

n/a 

463 

Jan  l-Jun  10 

236 

60  ft  LOA 

Jun  10-Dce  31 

227 

Pot  catchcr/proccssor 

1.5 

n/a 

3,470 

Jan  1-Jun  10 

1.770 

Sept  1-Dec  31 

1,700 

Pot  catcher  vessel  •  60  ft  I  f) A 

8.4 

n/a 

10,4.34 

Jan  1-Jun  10 

0,011 

Sept  1-Dec  3 1 

0.523  I 

Catcher  vessel  60  ft  LOA 
using  hook-and-linc  or  pot  gear 

2 

n/a 

4.627 

n/a 

n/a 

1  rawl  catcher  vessel 

22.1 

51.312 

n/a 

Jan  20-Apr  1 

37,071 

Apr  1-Jun  10 

5.644 

Jun  10-Nov  1 

7.607 

2.,1 

5.340 

n/a 

Jan  20-Apr  1 

4,005 

AFA  trawl  catcher/pnu'essor 

Apr  1-  Jun  10 

1.335 

_ 

0 

1.1.4 

•  31.112 

n/a 

1  Jan  20-.Apr  1 

23,334 

Amendment  80 

Apr  1-  Jun  10 

7.778 

Jun  10-Nov  1 

0 

n/a 

n/a 

4,345 

Amendment  80  limited  access" 

1,448 

0 

n/a 

n/a 

25.310- 

18.080 

Amendment  80  cooperatives’ 

6,330 

1  Jun  10-Nov  1 

0 

Jig 

1.4 

3.25 1 

n/a 

i  Janl-Apr30 

1.050  j 

j  Apr30-Aug31 

650  1 

j  Aug  31 -Dec  31 

i  650  I 

'  The  ICA  for  the  hook-and-line  and  pot  sectors  will  be  deducted  from  the  aggregate  portion  of  Pacific  cod 
TAC  allocated  to  the  hook-and-line  and  pot  sectors.  The  Regional  Administrator  approves  an  ICA  of  500  mt 
based  on  anticipated  incidental  catch  in  these  fisheries. 

^The  2013  allocations  for  Amendment  80  species  between  Amendment  80  cooperatives  and  the  Amendment 
80  limited  access  sector  will  not  be  known  November  1, 2012,  the  date  by  which  the  applicants  eligible  to  apply 
for  participation  in  the  Amendment  80  program  must  file  their  application. 

Note;  Seasonal  or  sector  apportionments  may  not  total  precisely  due  to  rounding. 


BILLING  CODE  3510-22-C 
Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery,  'fhe  Assistant 
Administrator  for  lusheries,  NOAA 
(AA),  finds  good  cause  to  w'aive  the 
recpiirement  to  provide  prior  notice  and 


opportunity  fiir  public  comment 
pursuant  to  the  authority  set  forth  at  5 
IJ.S.f].  553(b)(B)  as  such  requirement  is 
imjiracticable  and  contrary  to^the  public 
interest.  'I'his  requirement  is 
impracticable  and  contrary  to  the  public 
interest  as  it  would  prevent  NMFS  from 
responding  to  the  mo.st  recent  fisheries 
data  in  a  timely  fashion  and  would 


allow  for  harvests  that  exceed  the 
appropriate  allocations  for  pollock,  Atka 
mackerel,  and  Pacific  cod  in  the  BSAl 
based  on  the  best  scientific  information 
available.  NMFS  was  unable  to  publish 
a  notice  providing  time  for  public 
comment  because  the  most  recent, 
relevant  data  only  became  available  as 
of  December  26,  2012,  and  additional 
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time  for  prior  public  comment  would 
result  in  conservation  concerns  for  the 
ESA-listed  Steller  sea  lions. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 


prior  notice  and  opportunity  for  public 
comment. 

Under  §  679. 25(c)(2),  interested 
persons  are  invited  to  submit  written 
comments  on  this  action  to  the  above 
address  until  January  18,  2013. 

This  action  is  required  by  §679.20 
and  §  679.25  and  is  exempt  from  review 
under  Executive  Order  1*2866. 


Authority;  16  U.S.C.  1801  et  seq. 
llatod:  December  28,  2012. 

Lindsay  Fullenkamp, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Ser\’ice. 
IFR  Doc;.  2012-.'n6.1.'i  Filed  12-2K-12;  4:1.'>  pm) 

BILLING  CODE  3510-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-1346;  Directorate 
Identifier  2012-CE-047-AD] 

RIN  212a-'AA64 

Airworthiness  Directives;  REIMS 
Aviation  S.A.  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  propo.sed  rnlemaking 
(NPRM). 

summary:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  REIMS 
AVIATION  S.A.  Model  F4Ut)  airplanes. 
This  proposed  AD  results  from 
mandatory  continuing  airworthiness 
information  (MCA!)  originated  by  an 
aviation  authority  of  another  country  to 
identify  and  correct  an  unsafe  condition 
on  an  aviation  product.  The  MCAI 
describes  the  unsafe  condition  as 
fretting  (wear  and/or  chafing)  found 
between  the  elevator  pushrod  assembly 
and  horizontal  tail  structure,  which 
could  cause  the  elevator  |)ushrod  to  jam 
and  could  result  in  loss  of  control.  W(! 
are  issuing  this  pro[)o.sed  AD  to  require 
actions  to  address  the  unsafe  condition 
on  these  products. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  February  19,  201.3. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods; 

•  Federal  eHulemakirig  Poiial:  Go  to 
http://\\'V['w. regaIations.gov.  Follow'  the 
instructions  for  submitting  comments. 

•  fViA'.- (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W1 2-140,  1200  New  jersey  Avenue  SE., 
Washington,  DG  20590. 

•  Hand  Deliverv:  U.S.  De|)artment  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SP], 
Washington,  DC  20590,  botw{!en  9  a.m. 
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and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  .service  information  identified  in 
this  proposed  AD,  contact  REIMS 
Aviation  Industries,  Aerodrome  de 
Reims  Prunay,  51300  Prunay,  P’rance; 
telephone:  03.20.48.46.05;  fax; 
03.20.49.18.57;  Internet;  http:// 
www.geciaviation.coin/en/.  You  may 
review  copies  of  the  referenced  service 
information  at  the  P'AA,  Small  Airplane 
Directorate,  901  Locust.  Kansas  City, 
Missouri  04106.  P’or  information  on  the 
availability  of  this  material  at  the  FAA, 
call  (810)  329-4148. 

Examining  the  AU  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  nr  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
P'riday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  (800)  047-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Albert  Mercado,  Aerospace  Engineer, 
P'AA,  .Small  Airplane  Directorate,  901 
Locust.  Room  301,  Kansas  City, 

Missouri  04100;  telephone;  (810)  329- 
4119;  fax:  (810)  329-4090;  email; 
albert.mercado@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  propo.sed  AD.  .Send  your  comments 
to  an  addre.ss  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2012-1346;  Directorate  Identifier 
201 2— GPi— 047-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  tbe  overall  regidatory, 
economic,  environmental,  and  energy 
asjiects  of  this  propo.sed  AD.  We  will 
consider  all  comments  received  Jjy  the 
closing  date  and  may  amend  this 
j)roposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  w'ithout  change,  to  http:// 
regulations.gov.  including  any  personal 
information  you  provide.  We  wnll  also 
post  a  report  summarizing  each 


substantiv(i  verbal  contact  we  receive 
about  this  propo.sed  AD. 

Discussion 

The  Pluropean  Aviation  .Safety  Agency 
(EA.SA),  which  is  the  Technical  Agent 
for  the  Member  .States  of  the  European 
Community,  has  i.ssued  AD  No.  2012- 
0104,  dated  August  28,  2012  (referred  to 
after  this  as  “the  MCAI”),  to  correct  an 
un.safe  condition  for  the  specified 
products.  The  MCAI  states: 

During  maintenance,  fretting  has  been 
found  between  the  elevator  pushrod 
assembly  and  horizontal  tail  strindurc  on 
Reims  P’406  aeroplanes.  In  addition,  bending 
was  found  on  a  pushrod  assembly  Part 
Number  (P/N)  61)15034-1.  The  inv(!stigation 
has  not  yet  established  the  exact  cause(s)  of 
these  occurrences. 

This  condition,  if  not  detected  and 
corrected,  could  lead  to  failure  of  a  pushrod 
and  consequent  jamming  of  the  elevator 
controls,  possibly  resulting  in  loss  of  control 
of  the  aeroplane. 

For  the  reasons  described  above,  this  AD 
requires  inspection  of  the  pushrods  and 
horizontal  tail  structure  to  detect  fretting, 
Ixmding  or  eccentricity  and,  depending  on 
findings,  replacement  with  a  .serviceable 
pushrod.  or  repair.  This  AD  also  requires  the 
return  on  replaced  pushrods  to  KAI  for 
investigation. 

This  AD  is  considered  to  be  an  interim 
action  and  further  AD  action  may  follow. 

You  may  obtain  further  information 
by  examining  the  MCAI  in  tlie  AT) 
docket. 

Relevant  Service  Information 

RldM.S  Aviation  Indu.strie.s  has  issued 
.Service  Bidletin  No.  F400-7(),  dated 
July  10.  2012.  The  actions  do.scribed  in 
tliis  service  information  are  intended  to 
correct  the  unsafe  condition  identified 
in  the  MCAI. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

'Phis  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  .States.  Pursuant  to  our 
))ilateral  agreement  with  this  .State  of 
Design  Authority,  they  have  notified  us 
of  the  unsafe  condition  described  in  the 
MCAI  and  .service  information 
referenced  above.  Wo  are  proposing  tliis 
AD  because  we  evaluated  all 
information  and  determined  the  un.safe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  .same 
type  design. 
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Costs  of  Compliance 

We  estimate  that  this  prf)posed  AD 
would  affect  7  products  of  U.S.  registry. 
We  also  estimate  that  it  would  take 
about  4  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $85  per  work-hour. 

Ba.sed  on  these  figures,  we  estimate 
the  cost  of  this  propo.sed  AD  on  U.S. 
operators  to  be  $2,380,  or  $340  per 
product. 

In  addition,  we  estimate  that  any 
necessary  follow-on  actions  would  take 
about  2.5  work-hours  and  require  parts 
costing  $1 ,900,  for  a  cost  of  $2,1 1 2.50 
per  product.  We  have  no  way  of 
determining  the  number  of  products 
that  may  need  these  actions. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  .safety.  Subtitle  1, 
section  106,  describes  the  authority  of 
the  FAA  Admini.strator.  "Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  i.ssuing  this  rulemaking  under 
the  authority  de.scribed  in  “Subtitle  VII, 
Part  A,  Subpart  III,  section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above.  / 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference;. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  propo.ses  to  amend  14  (’.FR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  IJ.S.C.  106(g).  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

REIMS  Aviation  S.A.:  Docket  No.  FAA- 
2012-1346;  Directorate  Identifier  2012- 
CE-047-AD. 

(a)  Comments  Due  Date 

We  mu.st  receive  comments  by  Febniarv 
19,2013. 

(b)  Affected  ADs 

None. 

(c)  Applicability 

This  AD  applies  to  Reims  Aviation  S.A. 
Model  F406  airplanes,  serial  numbers  F406- 
0001  through  F406-O096,  certificated  in  any 
category. 

(d)  Subject 

Air  Transport  Association  of  America 
(ATA)  Code  27:  Flight  Controls. 

(e)  Reason 

This  AD  was  prompted  by  reports  of 
fretting  (wear  and/or  chafing)  found  between 
the  elevator  pushrod  assembly  and  horizontal 
tail  structure.  We  are  issuing  this  AD  to 
detect  and  correct  any  discrepancies  wdth  the 
elevator  pushrod  assembly  and  the  horizontal 
tail  structure,  which  could  cause  the  elevator 
pushrod  to  fail.  Failure  of  the  elevator 
pushrod  could  c;au.se  the  flight  control  to  jam, 
which  could  result  in  loss  of  control. 

(f)  Actions  and  Compliance 

Unless  already  done,  do  the  following 
actions: 

(1)  Within  the  next  4  months  after  the 
effective  date  of  this  AD,  inspef:t  the  elevator 
pushrod  assemblies,  part  number  (P/N) 
601.')034-1.  and  the  horizontal  tail  structure 
following  the  Accomplishment  Instructions 
in  REIMS  Aviation  Industries  Service 
Bulletin  No.  F406-70,  dated  luly  16,  2012. 

(2)  Before  further  flight  after  the  inspection 
required  in  paragraph  (f)(1)  of  this  AD,  if 
fretting  is  found  on  the  horizontal  tail 
structure,  or  the  clearance  between  the 
elevator  pushrod  as.semhlies  and  the 
horizontal  tail  stnurture  is  found  to  he 


insufficient,  or  loosene.ss  at  riveted  end 
fittings  is  found  on  the  elevator  pushrods, 
c;ontact  REIMS  Aviation  Industries  at  the 
address  specified  in  paragraph  (h)  of  this  AD 
for  a  repair  scheme  and  incorporate  the 
repair  scheme. 

(3)  Before  further  flight  after  the  inspection 
required  in  paragraph  (f)(1)  of  this  AD,  if 
bending  or  eccentricity  of  an  elevator 
pushrod  is  found  that  exceeds  the  allowable 
limits,  replace  each  affected  elevator  pushrod 
with  a  serviceable  part  following  REIMS 
Aviation  Industries  Service  Bulletin  No. 
F406-70,  dated  July  16,  2012. 

Ig)  either  FAA  AD  Provisions 

The  following  provisions  also  apply  to  this 
AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Standards  Office, 
FAA,  has  the  authority  to  approve  AM(Xis 
for  this  AD,  if  requested  using  the  procedures 
found  in  14  CFR  39.19.  .Send  information  to 
ATTN:  Albert  Mercado,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4119;  fax:  (816)  329- 
4090;  email:  albert.mercado@faa.gov.  Before 
using  any  approved  AMOCi  on  any  airplane 
to  which  the  AMCXl  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
I’AA  Flight  .Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  a.ssure  the  product  is  airworthy  before  it 
is  returned  to  .service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  a  federal 
agency  may  not  conduct  or  sponsor,  and  a. 
person  is  not  required  to  respond  to,  nor 
shall  a  person  be  subject  to  a  penalty  for 
failure  to  comply  with  a  collection  of 
information  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act  unless  that 
collection  of  information  displays  a  x^airrent 
valid  OMB  Control  Number.  The  0MB 
Control  Number  for  this  information 
collection  is  2126-0056.  Public  reporting  for 
this  collection  of  information  is  estimated  to 
be  approximately  5  minutes  per  response, 
including  the  time  for  reviewing  instructions, 
completing  and  reviewing  the  collection  of 
information.  All  responses  to  this  collection 
of  information  are  mandatory.  Comments 
concerning  the  accuracy  of  this  burden  and 
suggestions  for  reducing  the  burden  shoqld 
be  directed  to  the  F'AA  at:  800  Independence 
Ave.  SW.,  Washington,  DC  20591,  Attn: 
Information  Collecfidn  Clearance  Officer, 
AES-200. 

(h)  Related  Information 

Refer  to  MCAl  European  Aviation  Safety 
Agency  (EASA)  AD  No.  2012—0164,  dated 
August  28,  2012,  and  REIMS  Aviation 
Industries  Service  Bulletin  No.  F406-70, 
dated  July  16,  2012,  for  related  information. 
For  service  information  related  to  this  AD, 
contact  REIMS  Aviation  Indn.stries, 
Aerodrome  de  Reims  Prunay,  51360  Prunay, 
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France;  telephone:  03.26.48.46.65;  lax; 
03.26.49.18..57;  Internet:  http:// 
www.geciaviation.com/en/.  You  may  review 
copies  of  the  referenced  service  information 
at  the  FAA,  Small  Airplane  Directorate,  901 
Locust,  Kansas  City.  Missouri  64106.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  (816)  329—4148. 

Issued  in  Kansas  City,  Missouri,  on 
December  27,  2012. 

)nhn  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  2012-31602  Filed  1-2-13;  8:45  am) 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  15 

[Docket  No.  FDA-201 2-N-1 148] 

Food  and  Drug  Administration  Actions 
Related  to  Nicotine  Replacement 
Therapies  and  Smoking-Cessation 
Products;  Report  to  Congress  on 
Innovative  Products  and  Treatments 
for  Tobacco  Dependence;  Public 
Hearing;  Extension  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notification  of  public  hearing: 
Extension  of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  extending  the 
comment  period  fob  the  notice  of  public 
hearing  that  appeared  in  the  Federal 
Register  of  November  28,  2012  (77  FR 
70955).  In  the  public  hearing  notice, 

FDA  requested  comments  on  FDA 
considqretion  of  applicable  approval 
mechanisms  and  additional  indications 
for  nicotine  replacement  therapies 
(NRTs),  and  input  on  a  report  to 
Congress  examining  the  regulation  and 
development  of  innovative  products  and 
treatments  for  tobacco  dependence.  The 
Agency  is  taking  this  action  to  allow 
interested  persons  additional  time  to 
submit  comments. 

DATES:  Submit  either  electronic  or 
written  comments  by  January  16,  2013. 
ADDRESSES:  Submit  electronic 
comments  to  http:// 
ix’w'w. reguIations.gov.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  F’ood  and  Drug 
Admini.stration,  5630  Fishers  Lane,  Rm. 
1061,  Rockville,  MD  20852.  Identify 
comments  wdth  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ayanna  Augustus,  Center  for  Drug 


Evaluation  and  Research,  Food  and 
Drug  Administration,  10903  New 
Hamiishire  Ave.  Bldg.  22,  Rm.  3219, 
Silver  Spring.  MD  20993,  301-796- 
3980,  FAX:  301-796-2310,  email; 
Section9 1 8PuhIicMeeting@f(ia. hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  November 
28,  2012,  FDA  published  a  document 
announcing  a  public  meeting  on 
December  17,  2012,  and  the  opening  of 
a  public  docket  to  receive  comments 
related  to  the  implementation  of  section 
918  of  the  FD&C  Act  (21  U.S.C.  387r). 
as  amended  by  the  Tobacco  Control  Act 
(Pub.  L.  111-31).  Under  Section  918(a), 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (the 
Secretary  of  HHS)  is  required  to 
consider  certain  new  approval 
mechanisms  and  additional  indications 
for  NRTs.  Several  NRTs,  including 
nicotine-containing  gums,  patches,  and 
lozenges,  are  already  marketed  for 
smoking  cessation.  Section  918(b) 
requires  that  the  Secretary  of  HHS,  after 
consultation  with  recognized  .scientific, 
medical,  and  public  health  experts, 
submit  a  report  to  Congress  examining 
how  best  to  regulate,  promote,  and 
encourage  the  development  of 
“innovative  products  and  treatments 
(including  nicotine-based  and  non¬ 
nicotine-based  products  and 
treatments)”  to  better  achieve  the 
following  three  goals;  (1)  Total 
abstinence  from  tobact:o  use,  (2) 
reductions  in  consumption  of  tobacco, 
and  (3)  reductions  in  the  harm 
associated  with  continued  tobacco  use. 
FDA  will  consider  the  information  it 
obtains  from  the  public  hearing  and 
related  docket  submissions  in  its 
implementation  of  the  requirements  of 
section  918,  including  in  drafting  the 
report  to  Congress  required  by  section 
918(b). 

II.  Submission  of  Comments 

Interested  persons  may  submit  either 
electronic  comments  regarding  this 
document  to  http://www.regulations.gov 
or  written  comments  to  the  Division  of 
Dockets  Management  (see  ADDRESSES).  It 
is  only  necessary  to  send  one  set  of 
comments.  Identify  comments  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  he  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  be  po.sted  to  the  docket  at  http:// 
www.regulations.gov. 


Dated;  December  27,  2012. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

|FR  not;  2012-31578  Filed  1-2-13;  8.45  am] 

BILLING  CODE  4160-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9,  63,  80,  85, 122, 123, 
and  412 

(EP A-HQ-OW-201 2-081 3,  FRL-9764-8] 

Section  610  Review  of  NPDES  Permit 
Regulation  and  Effluent  Limitations 
Guidelines  Standards  for  Concentrated 
Animal  Feeding  Operations  (CAFOs); 
Extension  of  Comment  Peric^ 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  public  comment 
period. 

summary:  On  October  31, 2012  the  EPA 
published  a  request  for  comments  on  a 
Regulatory  Flexibility  Act  section  610 
review  titled.  Section  610  Review  of 
NPDES  Permit  Regulation  and  Effluent 
Limitations  Guidelines  Standards  for 
Concentrated  Animal  Feeding 
Operations  (CAFOs).  As  initially 
published  in  the  Federal  Register, 
written  comments  were  to  be  submitted 
to  the  EPA  on  or  before  December  31, 
2012  (a  60-day  public  comment  period). 
Since  publication,  the  EPA  has  received 
a  reque.st  for  additional  time  to  submit 
comments.  Therefore,  the  EPA  is 
extending  the  public  comment  period 
for  60  days  yntil  March  1,  2013. 

DATES:  The  public  comment  period  for 
the  review  published  October  31,  2012 
(77  FR  65840)  is  being  extended  for  60 
days  to  March  1,  2013  in  order  to 
provide  the  public  additional  time  to 
submit  comments  and  supporting 
information. 

ADDRESSES: 

Comments:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OW-2012-0813,  by  one  of  the  following 
methods: 

•  http://wwnv.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  Email:  rfa-sbrefa@epa.gov. 

Attention  Docket  ID  No.  EPA-HQ-GW- 
2012-0813. 

•  Fax:  (202)  566-9744. 

•  Mail:  Water  Docket,  Environmental 
Protection  Agency,  Mailcode;  28221T, 
Attention  Docket  ID  No.  EPA-HQ-GW- 
2012-0813',  1200  Penn.sylvania  Ave. 
NW.,  Washington,  DC  20460. 

•  Hand  Delivery:  EPA  Doc:ket  Center, 
EPA  West,  Room  3334,  1301 
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Constitution  Avenue  NW..  Washington, 
j  DC,  Attention  Docket  ID  No.  EPA-HQ- 
j  OW-2012-0813.  Such  deliveries  are 

1  accepted  only  during  the  Docket 

i  Center’s  normal  hours  of  operation,  and 
j  special  arrangements  should  be  made 

i  for  deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
I  Docket  ID  No.  EPA-HQ-OW-2012- 

I  0813.  The  EPA’s  policy  is  that  all 
1  comments  received  will  be  included  in 
I  the  public  docket  without  change  and 
I  could  be  made  available  online  at 

I  www.regulations.gov,  including  any 

I  personal  information  provided,  unless 

the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you  *" 
consider  to  be  CBI  or  otherwise 
protected  through  www.reguIations.gov 
or  email.  The  www.regulations.gov  Web 
site  is  an  “anonymous  access”  system, 
which  means  that  the  EPA  will  not 
know  your  identity  or  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment.  If  you  send  an 
email  comment  directly  to  the  EPA 
I  without  going  through 

www.reguIations.gov  your  email  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  public  docket  and  made 
available  on  the  Internet.  If  you  submit 
an  electronic  comment,  the  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  the  EPA 
cannot  read  your  comment  because  of 
technical  difficulties  and  cannot  contact 
you  for  clarification,  the  EPA  might  not 
be  able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  the  EPA’s  public  docket  visit  the 
EPA  Docket  Center  homepage  at  http: 
//w'H'w.epa.gov/epabome/dockets.htm. 
For  additional  instructions  on 
submitting  comments,  go  to  the 
SUPPLEMEtfTARY  INFORMATION  section  of 
this  document. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.reguIations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.regulations.gov  or  in  hard  copy  at 
the  Water  Docket,  EPA/DC,  EPA  West, 
Room  3334,  1301  Constitution  Ave. 


NW.,  Washington,  DC  20004.  The  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact,  Hema 
Subramanian,  Office  of  Wastewater 
Management  (4203M),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.  NW.,  Washington, 

DC  20460;  telephone  number:  (202) 
564-5041;  fax  number:  (202)  564-6384; 
email  address: 

subramanian.hema@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

Section  610  of  the  Regulatory 
Flexibility  Act  requires  that  an  agency 
review,  within  10  years  of 
promulgation,  each  rule  that  has  or  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(SISNOSE).  The  EPA  undertakes  section 
610  reviews  to  decide  whether  the 
agency  should  continue  a  rule 
unchanged,  amend  it,  or  withdraw  it. 

We  encourage  small  entities  to  provide 
comments  on  the  need  to  change  these 
rules,  and  in  particular,  how  the  ruids 
could  be  made  clearer,  more  effective,  or 
if  there  is  need  to  remove  conflicting  or 
overlapping  requirements  with  other 
Federal  or  State  regulations. 

The  EPA  promulgated  revised 
regulations  for  CAFOs  on  February  12, 
2003  (68  FR  7175).  The  "2003  CAFO 
Rule”  expanded  the  number  of 
operations  covered  by  the  CAFO 
regulations  and  included  requirements 
to  address  the  land  application  of 
manure  from  CAFOs.  The  2003  CAFO 
Rule  required  all  CAFOs  to  seek  NPDES 
permit  coverage.  The  EPA  developed  a 
Final  Regulatory  Flexibility  Analysis 
(f’RFA)  for  the  2003  CAFO  Rule.  In  the 
2003  CAFO  Rule,  the  EPA  took  several 
steps  to  minimize  its  impacts  on  small 
businesses,  including  regulatory 
revisions  designed  to  focus  on  the 
largest  producers,  eliminating  the 
“mixed”  animal  calculation  for 
operations  with  more  than  a  single 
animal  type  for  determining  which 
AFOs  are  CAFOs,  raising  the  duck 
threshold  for  dry  manure  handling  duck 
operations,  and  adopting  a  dry-litter 
chicken  threshold  higher  than  proposed. 

Subsequently,  a  series  of  court 
decisions  based  on  legal  challenges  to 
the  rulemaking  have  limited  the 
requirement  for  NPDES  permit  coverage 
specifically  to  CAFOs  that  discharge.  In 
response  to  these  court  decisions,  the 


EPA  made  revisions  to  the  CAFO 
regulations  in  2008  (73  FR  70418)  and 
2012  (77  FR  44494).  In  promulgating  the 
2008  regulatory  revision,  the  EPA 
certified  that  the  2008  rule  would  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  In  promulgating  the  2012 
regulatory  revision,  the  2012  rule  was 
not  subject  to  the  RFA  because  the  RFA 
applies  only  to  rules  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
(APA)  or  any  other  statute,  and  the  2012 
rule  was  not  subject  to  notice  and 
coftiment  requirements.  Both  rules 
reduced  the  potential  impact  of  the 
EPA’s  CAFO  regulations  on  small 
entities  by  reducing  the  universe  of 
CAFOs  that  must  apply  for  NPDES 
permits.  Although  the  EPA  has  made 
these  subsequent  revisions  to  the  CAFO 
regulations,  the  scope  of  this  610  review 
is  limited  to  the  impacts  on  small 
entities  of  the  2003  CAFO  Rule  as 
amended. 

II.  Extension  of  Comment  Period  for  the 
Section  610  Review  of  the  2003  CAFO 
Rule 

The  EPA  is  extending  the  deadline  for 
submitting  comments  on  the  section  610 
review  of  the  CAFO  Rule  to  March  1 , 
2013.  The  original  deadline  for 
comments,  based  on  a  60-day  comment 
period,  was  December  31,  2012.  The 
EPA’s  decision  responds  to  a  request  to 
extend  the  comment  deadline.  The  EPA 
believes  that  this  60-day  exten.sion  will 
assist  in  providing  an  adequate  amount 
of  additional  time  for  the  public  to 
review  the  action  and  to  provide  written 
comments. 

Dated:  December  19,  2012. 

Alexander  Cristofaro,  I  ; 

Director,  Office  of  Regulatory  Policy  attd 
Management. 

(FR  Doc.  2012-31091  Filed  1-2-13;  8:45  am| 

BILLING  CODE  6S6(F-5(M> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[Docket  No.  FWS-R4-ES-201 2-0020; 
92220-1 1 1 3-0000-C61 

RIN  1018-AX60 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reclassification  of  the 
Continental  United  States  Breeding 
Population  of  the  Wood  Stork  From 
Endangered  to  Threatened;  Correction 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 
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action:  Proposed  rule  and  notice  of 
petition  finding;  correction. 

SUMMARY;  On  December  2H,  2012,  we, 
the  U.S.  Fish  and  Wildlife  Service, 
published  a  proposed  ride  and  petition 
finding  to  reclassify  the  continental  , 
United  States  (U.S.)  breeding  population 
of  wood  stork  from  endangered  to 
threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 

In  that  publication,  we  supplied  an 
incorrect  docket  number  for 
commenters  to  u.se  when  they  send  us 
comments.  The  correct  docket  number 
is  FWS-R4-ES-20 12-0020. 

DATES:  We  will  accept  comments 
received  or  postmarked  on  or  before 
February  25,  2013.  We  mu.st  rei;eive 
requests  for  a  public  hearing  in  writing, 
at  the  address  showm  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  by 
February  11,  2013. 

'  ADDRESSES:  You  may  submit  comments 
by  one  of  the  following  methods: 

•  Federal  eRulenuiking  Portal:  http:// 
ivww.regulations.gov.  Follow  the 
in.structions  for  submitting  comments 
on  Docket  No.  FWS-R4-ES-201 2-0020. 

•  U.S.  mail  or  hand-delivery:  Public 
Comments  Processing,  Attn:  FWS-R4- 
ES-201 2-0020;  Division  of  Policy  and 
Directives  Management;  U.S.  Fish  and 
Wildlife  Service;  4401  N.  Fairfax  Drive, 
Suite  222;  Arlington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Field  Supervisor,  North  Florida 
Ecological  Services  Field  Office,  7915 
Baymeadows  Way,  Suite  200, 
Jacksonville,  P'L  322.56;  telephone  904- 
731-3336;  facsimile  904-731-3045.  If 
you  use  a  telecommunications  device 
for  the  deaf,  plea.se  call  the  Federal 
Information  Relay  Service  at  800-877- 
8339,  24  hours  a  day,  7  days  a  week. 
SUPPLEMENTARY  INFORMATION: 

Correction  of  Error 

On  December  26,  2012  (77  FR  75947), 
we  published  a  petition  finding  and 
proposed  rule  to  reclassify  the 
continental  U.S.  breeding  population  of 
wood  stork  frorp  endangered  to 
threatened  under  the  Act  (16  U.S.C. 

1531  et  .seq.).  In  that  publication,  we 
supplied  an  incorrect  docket  number  for 
commenters  to  use  when  they  send  us 
comments.  We  are  publishing  this 
notii:e  to  clarify  that  the  correc:t  docket 
number  is  FWS-R4-ES-201 2-0020. 
However,  if  you  already  submitted  a 
comment,  you  need  not  resubmit  it. 

Coninienting  Online 

In  our  December  Federal  Register 
publication,  we  inadvertently  asked 
commenters  wishing  to  submit 
comments  online  via  http:// 


www.regulations.gov  to  search  for  our 
docket  using  the  incorrect  docket 
number,  which  actually  did  not  appear 
anywhere  on  the  regulations.gov  site. 
However,  u-sers  who  searched  based  on 
key  words  (e.g.,  species  name)  rather 
than  on  the  incorrect  docket  number 
wore  able  to  find  the  document  and 
comment  successfidly.  These  comments 
have  been  placed  into  the  correct 
docket.  Therefore,  if  you  already 
submitted  a  comment  via 
regulations.gov,  you  need  not  resubmit 
it. 

Commenting  via  U.S.  Mail  or  Hand- 
Delivery  . 

We  also  asked  commenters  submitting 
hardcopy  comments  to  refer  to  this 
incorrect  docket  number  in  their 
comments.  However,  comments  we 
received  by  U.S.  mail  or  hand  delivery 
will  be  routed  to  the  correct  docket.  If 
you  already  submitted  a  liardcopy 
comment,  you  need  not  resubmit  it. 

Background 

For  the  petition  finding  and  proposed 
rule,  please  see  our  original  Federal 
Register  document  at  77  FR  75947. 

Sara  Prigan, 

Federal  Register  Liaison. 

(FR  nor.  2012-.T1718  Filed  1-2-13:  C.SS  pm) 

BILUNG  CODE  4310-55-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

RIN  064a-BB29 

Atlantic  Highly  Migratory  Species; 

2006  Consolidated  Highly  Migratory 
Species  Fishery  Management  Plan; 
Amendment  5 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Admini.stration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  On  November  26,  2012, 

NMFS  published  a  proposed  rule  for 
Amendment  5  to  the  2006  Consolidated 
Highly  Migratory  Species  (HMS)  Fishery 
Managern'ent  Plan  (FMP)  in  response  to 
several  shark  stock  assessments  that 
were  completed  from  2009  to  2012.  As 
'described  in  the  proposed  rule,  NMFS  is 
proposing  measures  that  would  reduce 
fishing  mortality  and  effort  in  order  to 
rebuild  overfished  Atlantic  shark 
species  while  ensuring  that  a  limited 
sustainable  shark  fishery  can  bo 
maintained  consistent  with  our  legal 


obligations  and  the  2006  Consolidated 
HMS  FMP  as  amended.  The  proposed 
measures  include  changes  to 
commercial  quotas  and  species  groups, 
the  creation  of  several  time/area 
closures,  a  change  to  an  existing  time/ 
area  clo.sure,  an  increa.se  in  the 
recreational  minimum  size  re.strictions, 
and  (he  establi.shment  of  recreational 
reporting  for  certain  species  of  sharks. 
C'omments  received  by  NMFS  will  be 
considered  in  the  development  and 
finalization  of  Amendment  5  to  the  2006 
Con.solidated  HMS  FMP.  This  notice 
announces  the  rescheduling  of  the 
Louisiana  public  hearing  and  the 
addition  of  two  public  hearings  in 
Maryland  and  Texas. 

DATES:  Written  comments  will  be 
accepted  until  February  12,  2013.  Public 
hearings,  conference  calls,  and  an  HMS 
Advisory  Panel  meeting  for  the 
Amendment  5  propo.sed  rule  will  be 
held  from  December  2012  to  February 
2013.  See  SUPPLEMENTARY  INFORMATION 
for  meeting  dates,  times,  and  locations. 
ADDRESSES:  Additional  and  rescheduled 
public  hearings  will  be  held  in 
Maryland,  Texas,  and  Louisiana.  See 
SUPPLEMENTARY  INFORMATION  for  dates, 
times,  and  locations. 

You  may  submit  comments  on  this 
document,  identified  by  NOAA-NMFS- 
2012—0161,  by  any  of  the  following 
methods: 

•  Electronic  Submission:  Submit  all 
electronic  public  comments  via  the 
Federal  e-Rulemaking  Portal.  Go  to 
http://w\\'w.regulot  ions.gov/ 
tt!documentDetail:D=^NOAA-NMFS- 
2012-0161,  click  the  “Comment  Now!” 
icon,  complete  the  required  fields,  and 
enter  or  attach  your  comments. 

•  Mail:  Submit  written  comments  to 
Peter  (Y)oper,  SFl/NMFS/NOAA, 

Highly  Migratory  Species  Management 
Division,  1315  Ea.st-West  Highway, 
Silver  Spring,  MD  20910.  Plea.se  mark 
the  outside  of  the  envelope  "Comments 
on  the  Draft  Amendment  5  to  the  2006 
(Consolidated  HMS  FMP.” 

•  Fax:  301-71.3-1917;  Attn:  Peter 
Cooper. 

Instructions:  Comments  miLst  be 
submitted  by  one  of  the  above  methods 
to  ensure  that  the  comments  are 
received,  documented,  and  considered 
by  NMFS.  Comments  sent  by  any  other 
method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered.  All  comments  received  are 
a  part  of  the  public  record  and  generally 
will  be  posted  for  public  viewing  on 
www.regulations.gov  without  change. 

All  personal  identifying  information 
(e.g.,  name,  address,  etc.)  submitted 
voluntarily  by  the  sender  will  be 
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publicly  accessible.  Do  not  submit 
confidential  business  information,  or 
otherwise  sensitive  or  protected 
information.  NMFS  will  accept 
anonymous  comments  (enter  "N/A”  in 
the  required  fields  if  you  wish  to  remain 
anonymous).  Attachments  to  electronic 
comments  will  be  at;cepted  in  Microsoft 
Word  or  Excel,  WordPerfect,  or  Adobe 
PDF  file  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Cooper,  Guy  DuBeck,  Jennifer 
Cudney  or  Karyl  Brewster-Geisz  at  301- 
427-8.503. 

SUPPLEMENTARY  INFORMATION:  The 

Atlantic  shark  fisheries  are  managed 
under  the  Magnuson-Stevens  Act. 
Management  of  these  species  is 
described  in  the  2008  (Consolidated 
HMS  FMP  and  its  amendments,  which  ~ 
are  implemented  by  regulations  at  50 
C.FR  part  635.  (Copies  of  the  2006 
(Con.soli dated  HMS  FMP  and 
amendments  are  available  from  NMFS 
on  request  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

On  November  26,  2012,  NMFS 
published  a  proposed  rule  (77  FR 
70552)  for  draft  Amendment  5  to  the 


2006  (Consolidated  HMS  FMP  based  on 
several  shark  stock  a.sse.ssments  that 
were  t:ompleted  from  2009  to  2012.  The 
as.se.ssments  for  Atlantic  blacknose, 
dusky,  and  scalloped  hammerhead 
sharks  indicated  that  these  species  are 
overfished  and  experiencing 
overfishing.  As  described  in  the 
proposed  rule,  NMFS  is  proposing 
measures  that  would  reduce  fishing 
mortality  and  effort  in  order  to  rebuild 
overfished  Atlantic  shark  species  while 
ensuring  that  a  limited  su.stainable  shark 
fishery  can  be  maintained  consistent 
with  our  legal  obligations  and  the  2006 
Consolidated  HMS  FMP.  The  proposed 
measures  include  changes  to 
commercial  quotas  and  species  groups, 
the  creation  of  several  time/area 
closures,  a  change  to  an  exi.sting  time/ 
area  closure,  an  increase  in  the 
recreational  minimum  size  restrictions, 
and  the  establishment  of  recreational 
reporting  for  certain  species  of  sharks. 
Any  comments  received  during  the 
comment  period  will  be  considered  in 
the  development  and  finalization  of 
Amendment  5  to  the  2006  (’onsolidated 
HMS  PMP. 


Request  for  Comments 

Public  hearings  in  Florida  (2), 
Louisiana,  Massachusetts,  New  Jersey, 
and  North  (Carolina  were  recently 
announced  in  the  Federal  Register  to 
provide  the  opportunity  for  public 
comment  on  the  measures  described  in 
the  proposed  rule  and  draft  Amendment 
5  (77  FR  73608;  December  11,  2012). 
NMFS  will  also  hold  two  public 
conference  calls/webinars  to  provide 
individuals  opportunities  to  submit 
public  comment  if  they  are  unable  to 
attend  a  public  hearing.  NMFS  has 
rescheduled  the  public  hearing  in 
Louisiana  due  to  a  previously  .scheduled 
event  in  the  New  Orleans  area,  which 
may  affect  constituent  traveling  to  the 
public  hearing  location.  Also,  NMFS 
announces  two  additional  public 
hearings  that  will  be  held  in  Maryland 
and  Texas.  The  Maryland  public  hearing 
will  be  held  in  conjunction  with  a  .state 
.stakeholder  meeting  being  held  by  the 
Maryland  Department  of  Natural 
Resources  on  Draft  Amendment  5. 


Table  i— Dates,  Times  and  Locations  of  Upcoming  Additional  and  Rescheduled  Public  Hearings. 


Venue 

Date/time 

Meeting  locations 

Location  contact  information 

Public  Hearing  . 

January  15,  2013  . 

5  p.m.-8  p.m . 

Belle  Chasse,  LA . 

Belle  Chasse  Auditorium,  8398  Hwy  23,  Belle  Chasse, 
LA  70037.- 

Public  Hearing  . 

January  30,  2013  . 

5  p.m.-^  p.m . 

Ocean  Pines,  MD  . 

Ocean  Pines  Branch,  Worcester  County  Library, 
11107  Cathell  Road,  Ocean  Pines,  MD  21811,  (410) 
208-4014. 

Public  Hearing  . 

February  7,  2013 . 

5  p.m.-8  p.m . 

Houston,  TX  . 

Clear  Lake  City-County  Freeman  Branch  Library, 
16616  Diana  Lane,  Houston,  Texas  77062,  281- 

488-1906 

NMF.S  welcomes  comments  on  any 
aspect  of,  or  alternative  considered,  in 
the  proposed  rule.  NMFS  is  specifically 
.seeking  comments  on  the  administration 
of  dusky  shark  bycatch  caps  program  in 
select  areas  given  limited  additional 
observer  program  resources;  the  name  (jf 
reconfigured  groupings  of  sharks  that 
would  continue  to  be  managed 
collectively  in  the  reminder  of  what  is 
currently  the  large  coastal  shark 
complex  for  quota  monitoring  purposes; 
suggestions  for  improving  angler 
identification  of  shark  species  and 
reducing  dusky  shark  mortality  in  the 
recreational  fishery;  and  whether  NMFS 
should  permit  the  transit  of  clo.sed  areas 


if  certain  otherwise  prohibited  gear  is 
properly  stowed  and  inoperable. 

Public  Hearing  Code  of  Conduct 

The  public  is  reminded  that  NMFS 
expects  participants  at  public  hearings 
and  on  phone  conferences  to  conduct 
themselves  appropriately.  At  the 
beginning  of  each  meeting,  a 
repre.sentative  of  NMF.S  will  explain  the 
ground  rules  (e.g.,  alcohol  is  prohibited 
from  the  meeting  room;  attendees  will 
be  called  to  give  their  comments  in  the 
order  in  which  they  registenid  to  speak; 
each  attendee  will  have  an  equal 
amount  of  time  to  speak;  attendees  may 
not  interrupt  one  another;  etc.).  The 


NMFS  representative  will  structure  the 
meeting  so  that  all  attending  members  of 
the  public  will  be  able  to  comment,  if 
they  choose,  regardless  of  the 
controversial  nature  of  the  .subject(s). 
Attendees  are  expected  to  respetl  the 
ground  rules,  and  those  that  do  not  will 
be  asked  to  leave  the  meeting. 

Authority:  16  U..S.C.  971  et  seq.;  16  IJ..S.{L 
1801  ef  .sw/. 

Dated;  December  27,  2012. 

I.indsay  FuUenkamp, 

Acting  Deputy  Director,  Office  of  Sustainoble 
f'isheries.  National  Marine  Fisheries  Service. 
IKK  Doc.  2012-31629  Filed  12-28-12;  4:15  pm| 
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petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

December  28.  2012. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirementfs)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 

Public  Law  104-13.  (Comments 
regarding  (a)  whether  the  collection  of 
information  is  neces.sary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  u.sed;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  ineluding 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  he  addres.sed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB), 

OIRA_Submission@()MB.EOP. GOV  or 
fax  (202)  39.5-580B  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7fi02,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submissionfs)  may  be 
obtained  by  calling  (202)  720-8958. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
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the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Stakeholder/Customer 
Satisfaction  Survey. 

OMB  Control  Number:  0579-0360. 

Summary  of  Collection:  In  2003,  the 
Plant  Health  Program  (PHP)  unit.  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  obtained  from  the 
International  Organization  of 
Standardization  (ISO,  nongovernmental 
worldwide  network  of  national 
standards-institutes)  certification  in  the 
ISO  9001:2008  standard  for  its  permit 
services.  To  meet  the  ISO  9001:2008 
standards,  an  organization  must 
demonstrate  its  ability  to  consistently 
provide  a  product  that  meets  customer 
quality  requirements  and  apj)licable 
regulatory  requirements,  while  aiming 
to  enhance  customer  satisfaction 
through  effective  application  of  the 
system,  including  processes  for 
continual  improvement  of  its 
performance.  In  order  to  remain  in 
compliance  with  Clause  8.2.1  (Cu.stomer 
Satisfaction)  of  the  ISO  9001:2008 
standard,  PHP  must  measure  the 
performance  of  its  quality  management 
system  by  monitoring  information 
related  to  customer  perception  in 
relationship  to  customer  requirements. 
PHP  has  determined  that  the  best 
method  for  obtaining  this  information  is 
through  the  use  of  stakeholder/customer 
.satisfaction  surveys. 

Need  and  Use  of  the  Information:  PHP 
will  collect  information  from  the  survey 
to  .solicit  stakeholder  and  customer 
feedback  with  regards  to  their 
satisfaction  with  the  regulatory  services 
of  Permit  Services  and  Pest  Permit 
Evaluations. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  500. 

Frecjuency  of  Responses:  Reporting; 
On  occasion. 

Total  Burden  Hours:  48. 

Ruth  Brown, 

Departmental  Information  Collection 
Clearance  Officer. 

IFK  l)oc.  2012-.31641  Filed  l-2-i:{;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

Dec;ember  27,  2012. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  piractical  utility; 

(b)  the  accuracy  of  the  agency’s  e.stimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  icsed;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  tho.se  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  regarding  this  information 
collection  received  by  F’ebruary  4,  2013 
will  be  considered.  Written  comments 
should  be  addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  New 
Executive  Office  Building.  725-1 7th 
Street  NW.,  Washington,  DC  20502. 
Comrnenters  are  encouraged  to  submit 
their  comments  to  OMB  via  email  to; 
OIRA_Submission@OMB.EOP. GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA.  OCIO,  Mail 
Stop  7602.  Washington.  DC  20250- 
7602.  (Copies  of  the  submission(s)  may 
he  obtained  by  calling  (202)  720-8958. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unle.ss  it 
displays  a  currently  valid  OMB  control 
number. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Brucellosis  Program. 

OMB  Control  Number:  0579-0047. 
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Summary  of  Collection:  The  Animal 
Health  Protection  Act  (AHPA)  of  2002  is 
the  primary  Federal  law  governing  the 
protection  of  animal  health.  The  AHPA 
is  contained  in  Title  X,  Subtitle  E, 

Sections  10401-18  of  Public  Law  107- 
171,  May  13  2002,  the  Farm  Security 
and  Rural  Investment  Act  of  2002. 
Brucellosis  is  an  infectious  disease  of 
animals  and  humans  caused  by  bacteria 
of  the  genus  Brucella.  Veterinary 
Services,  a  division  with  IJSDA’s 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  is  responsible  for 
administering  regulations  intended  to 
protect  the  health  of  the  U.S.  livestock 
population.  The  continued  presence  of 
brucellosis  in  a  herd  seriously  threatens 
the  health,  w'elfare,  and  economic 
viability  of  the  livestock  industry.  There 
is  no  economically  feasible  treatment  for 
brucellosis  in  livestock.  The 
Cooperative  State-Federal  Brucellosis 
Eradication  Program  is  a  national 
program  to  eliminate  this  serious 
di.sease  of  livestock.  APHIS  will  collect 
information  using  various  forms. 

Need  and  Use  of  the  Information: 
APHIS  will  u.se  the  information 
collected  from  the  forms  to  demonstrate 
that  program  requirements  are  being  met 
for  State  and  herd  status.  APHIS  also 
uses  the  information  to  demonstrate  that 
program-allowed  activities,  such  as 
testing,  vaccinating,  and  movement,  are 
being  conducted  in  accordance  with 
program  rules.  Without  the  information, 
APHIS  would  not  be  able  to  conduct  an 
effective  bovine  brucellosis  surveillance 
and  eradication  program. 

Description  of  Respondents:  Business; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  89,464. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly;  Monthly. 

Total  Burden  Hours;  252,331. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Horse  Protection  Regulations. 

OMB  Control  Number:  0579-0056. 

Summary  of  Collection  :  9  CF’R  Part  1 1 , 
Regulations,  implement  the  Horse 
Protection  Act  of  1970  (Pub.  L.  91-540). 
as  amended  July  13,  1976  (Pub.  L.  94- 
360),  and  are  authorized  under  Section 
9  of  the  Act.  The  Horse  Protection 
Legislation  was  enacted  to  prevent 
showing,  exhibiting,  selling,  or 
auctioning  of  “sore”  horses,  and  certain 
transportation  of  sore  horses  in 
connection  therewith  at  horse  shows, 
horse  exhibitions,  horse  sales,  and  horse 
auctions.  A  sore  horse  is  a  horse  that  has 
rec;eived  pain-provoking  practices  that 
cause  the  hor.se  to  have  an  accentuated, 
high  stepping  gait.  Sored  horses  cannot 
be  entered  in  an  event  by  any  person. 


including  trainers,  riders,  or  owners. 
Management  of  shows,  sales, 
exhibitions,  or  auctions  must  identify 
sored  horses  to  prevent  their 
participation  under  the  Horse  Protection 
Act. 

Need  and  Use  of  the  Information  : 
APHIS  will  collect  information  at 
specified  intervals  from  Horse  Indicstry 
Organizations  (HIO)  and  show 
management.  HlOs  must  maintain  an 
acceptable  Designated  Qualified  Person 
(DQP)  program  and  recordkeeping 
system  as  outlined  in  the  regulations. 
Information  provided  by  the  HIOs 
through  DQPs  allows  APHIS  to  monitor 
and  enforce  the  Horse  Protection  Act,  its 
regulations,  and  certifying  programs. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  1.514. 
Frequency  of  Responses: 
Recordkeeping;  Reporting:  Quarterly; 
Monthly;  Annually. 

Total  Burden  Hours:  2,266. 

Ruth  Brown, 

Departmental  Information  Collection 
Clearance  Officer. 

IFR  Doc.  2012-31566  Filed  1-2-13:  8:45  am) 

BILLING  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

December  28,  2012. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  and  other  forms  of 
information  technology  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC, 

OIRA  Submission@OMB.E()P.GOV  or 
fax  (202)  395-5806  and  to  Departmental 


Clearance  Office.  USD  A.  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  be.st  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 

Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Forest  Service 

Title:  Application  and  Permit  for  Non- 
Federal  Commercial  Use  of  Roads, 

Trails  and  Areas  Restricted  by 
Regulation  or  Order. 

OXfB  Control  Number:  0596-0016. 
Summary  of  Collection:  Authority  for 
permits  for  use  of  National  Forest 
System  (NFS)  roads,  trails,  and  areas  on 
NFS  lands  restricted  by  order  or 
regulation  drives  from  the  National 
F'ore.st  Roads  and  Trails  Act  (16  U.S.C. 
532-538).  The  authority  for  the  Road 
Use  Permit  process  comes  from  36  CFR 
212.5,  36  CFR  212.9  and  36  CFR  261.54. 
Section  212.9  authorizes  the  Forest 
Service  (FS)  to  develop  a  road  system 
with  private  holders  that  is  mutually 
beneficial  to  both  parties.  The  FS 
transportation  system  includes 
approximately  380,000  miles  of  roads. 
These  roads  are  grouped  into  five 
maintenance  levels.  Level  one  includes 
roads,  which  are  closed  and  maintained 
only  to  protect  the  environment  to  level 
five,  which  is  maintained  for  safe*- 
passenger  car  use.  The  roads  usually 
provide  the  only  access  to  commercial 
products  including  timber  and  minerals 
found  on  both  Federal  and  private  lands 
within  and  adjacent  to  National  Forests. 
Annual  maintenance  not  performed 
becomes  a  backlog  that  creates  a 
financial  burden  for  the  FS.  To  remedy 
the  backlog  and  pay  for  needed 
maintenance  the  FS  requires 
commercial  users  to  apply  and  pay  for 
a  permit  to  use  the  P'S  Road  System. 
Maintenance  resulting  from  commercial 
use  is  accomplished  through  collection 
of  funds  or  requiring  the  commercial 
users  to  perform  the  maintenance. 

Need  and  Use  of  the  Information: 
Information  is  collected  from 
individuals,  corporations,  or 
organizations  on  the  FS-7700— 40 
“Application  for  a  Permit  for  Use  of 
Roads,  Trails  and  Areas  Restricted  by 
Regulation  or  Order”  along  with  FS- 
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7700— 40a  “Commercial  Use 
Attachment”  or  FS-7700-40b  “Oversize 
Vehicle  Attachment”  if  applicable.  The 
forms  provide  identifying  information 
about  the  applicant  such  as,  the  name; 
address;  and  telephone  number; 
description  of  mileage  of  roads;  purpose 
of  use;  use  schedule;  and  plans  for 
future  use.  FS  will  use  the  information 
to  prepare  the  applicant’s  permit,  FS- 
7700-41  or  FS-7700-48.  to  identify  the 
road  maintenance  that  is  the  direct 
result  of  the  applicant’s  traffic,  to 
calculate  any  applicable  collections  for 
recovery  of  past  Federal  investments  in 
roads  and  assure  that  the  requirements 
are  met.  Without  the  Road  Use  Permit, 
the  backlog  of  maintenance  would 
increase  and  the  FS  would  have  great 
difficulty  providing  the  transportation 
system  necessary  to  meet  our  mission. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  State,  Local  or  Tribal 
Government;  Not-for-profit  institutions. 
Number  of  Respondents:  2000. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  196. 

Charlene  Parker, 

Departmental  Information  Collection 
Clearance  Officer. 

|FR  Doc.  2012-31640  Filed  1-2-13;  8:45  am) 

BILUNG  CODE  3410-1  l-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Doc.  Number  FV-1 1-0052] 

United  States  Standards  for  Grades  of 
Eggplant 

AGENCY;  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  notice. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS),  of  the  Department  of 
Agriculture  (USDA),  is  revising  the 
voluntary  United  States  Standards  for 
Grades  of  Eggplant.  AMS  has  reviewed 
the  fresh  fruit  and  vegetable  grade 
standards  for  usefulness  in  serving  the 
industry.  As  a  result,  AM.S  will  amend 
the  similar  varietal  characteristic 
requirement  in  the  U.S.  Fancy  and  No. 

1  grades  to  allow  mixed  colors  and/or 
types  of  eggplant  when  designated  as  a 
mixed  or  specialty  pack.  In  addition, 
AMS  will  remove  the  “Unclassified” 
category  from  the  standards. 

OATES:  Effective  Date:  February  4,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Homer,  Standardization  Branch, 
Specialty  Crops  Inspection  Division, 
(540)  361-1128.  The  United  States 


Standards  for  Grades  of  Eggplant  are 
available  through  the  Specialty  Crops 
Inspection  Division  Web  site  at  http:// 
www.ams.usda.gov/freshinspection. 
SUPPLEMENTARY  INFORMATION:  Section 
203(c)  of  the  Agricultural  Marketing  Act 
of  1946  (7  U.S.C.  1621-1627),  as 
amended,  directs  and  authorizes  the 
Secretary  of  Agriculture  “to  develop  and 
improve  standards  of  quality,  condition, 
quantity,  grade  and  packaging  and 
recommend  and  demonstrate  such 
standards  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices.”  AMS  is 
committed  to  carrying  out  this  authority 
in  a  manner  that  facilitates  the 
marketing  of  agricultural  commodities 
and  makes  copies  of  official  standards 
available  upon  request.  The  United 
States  Standards  for  Grades  of  Fruits 
and  Vegetables  not  connected  with 
Federal  Marketing  Orders  or  U.S.  Import 
Requirements,  no  longer  appear  in  the 
Code  of  Federal  Regulations,  but  are 
maintained  by  USDA,  AMS,  Fmit  and 
Vegetable  Programs,  and  are  available 
on  the  internet  at  www.ams.usda.gov/ 
freshinspection. 

AMS  is  revising  the  voluntary  United 
States  Standards  for  Grades  of  Eggplant 
procedures  that  appear  in  Part  36,  Title 
7  of  the  Code  of  Federal  Regulations  (7 
CFR  part  36). 

Background  and  Comments 

On  February  9,  2012,  AMS  published 
a  notice  in  the  Federal  Register  (77  FR 
6774),  soliciting  comments  regarding 
amending  the  varietal  characteristic 
requirement  in  the  U.S.  Fancy  and  No. 

1  grades,  removing  the  unclassified 
section,  and  any  other  possible  revision 
to  the  United  States  Standards  for 
Grades  of  Eggplant.  The  public 
comment  period  closed  on  April  9, 

2012,  with  no  responses. 

Based  on  the  information  gathered, 
AMS  believes  that  permitting  mixed 
colors  and/or  type  packs  will  facilitate 
the  marketing  of  eggplant  by  providing 
the  industry  with  more  flexibility  that 
reflects  current  marketing  practices  and 
consumer  demand.  Therefore,  AMS  will 
revise  provisions  concerning  the  “U.S. 
Fancy”  and  “U.S.  No.  1”  grades  by 
adding  “except  when  specified  as  a 
mixed  or  specialty  pack”  to  the  similar 
varietal  characteristics  requirement.  In 
addition,  AMS  will  remove  the 
“Unclassified”  category  from  the 
standards. 

The  official  grade  of  a  lot  of  eggplant 
covered  by  these  standards  will  be 
determined  by  the  procedures  set  forth 
in  the  Regulations  Governing 
Inspection,  Certification,  and  Standards 
of  Fresh  Fruits,  Vegetables  and  Other 
Products  (Sec.  51.1  to  51.61). 


The  United  States  Standards  for 
Grades  of  Eggplant  will  be  effective  30 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

Authority:  7  U.S.C.  1621-1627. 

Dated:  December  28,  2012. 

Rex  A.  Barnes, 

Administrator,  Agricultural  Marketing 
Service. 

|FR  Dor.  2012-31611  Filotl  1-2-13;  8:45  am) 

BILLING  CODE  3410-03-P 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  Number  FSIS-201 2-0048] 

RIN  0583-AD40 

2013  Rate  Changes  for  the  Basetime, 
Overtime,  Holiday,  and  Laboratory 
Services  Ratds 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice. 

SUMMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
the  2013  rates  it  will  charge  meat  and 
poultry  establishments,  egg  products 
plants,  and  importers  and  exporters  for 
providing  voluntary,  overtime,  and 
holiday  inspection  and  identification, 
certification,  and  laboratory  services. 

The  2013  basetime,  overtime,  holiday, 
and  laboratory  services  rates  will  be 
applied  on  the  first  FSIS  pay  period  at 
the  beginning  of  the  calendar  year, 
January  13,  2013. 

DATES:  FSIS  will  charge  the  rates 
announced  in  this  notice  beginning 
January  13,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  contact  Michael 
Toner,  Director,  Budget  Division,  Office 
of  Management,  FSIS,  U.S.  Department 
of  Agriculture,  Room  2159  South 
Building,  1400  Independence  Avenue 
SW.,  Washington,  DC  20250-3700; 
Telephone  (202)  720-8700,  Fax  (202) 
690-4155. 

SUPPLEMENTARY  INFORMATION; 
Background 

On  April  12,  2011,  FSIS  published  a 
final  rule  amending  its  regulations  to 
establish  formulas  for  calculating  the 
rates  it  charges  meat  and  poultry 
establishments,  egg  products  plants,  and 
importers  and  exporters  for  providing 
voluntary,  overtime,  and  holiday 
inspection  and  identification, 
certification,  and  laboratory  services  (76 
FR  20220). 

In  the  final  rule,  FSIS  stated  that  it 
would  use  the  formulas  to  calculate  the 
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annual  rates,  publish  the  rates  in 
Federal  Register  notices  prior  to  the 
start  of  each  calendar  year,  and  apply 
the  rates  on  the  first  F.SIS  pay  period  at 
the  beginning  of  the  calendar  y,ear. 

This  notice  provides  the  201  :t  rates, 
which  will  be  applied  starting  on 
January  13,  2013. 

2013  Rates  and  Calculations 

The  following  table  lists  the  2013 
Rates  per  hour,  per  employee,  by  type 
of  service; 


Service 

2013  Rate 
(estimates 
rounded  to  reflect 
billable  quarters) 

Basetime . 

$55.18 

Overtime  . 

69.36 

Holiday . 

83.54 

Laboratory . 

69.01 

FSIS  determined  the  2013  rates  using 
the  following  calculations: 

Basotime  Rate  =  The  quotient  of 
dividing  the  Office  of  Field  Operations 
(OFO)  plus  Office  of  International 
Affairs  (OIA)  inspection  program 
personnel’s  previous  fiscal  year’s 
regular  direct  pay  by  the  previous  fiscal 
year’s  regular  hours,  plus  the  quotient 
multiplied  by  the  calendar  year’s 
percentage  of  cost  of  living  increase, 
plus  the  benefits  rate,  plus  the  travel 
and  operating  rate,  plus  the  overhead 
rate,  plus  the  allowance  for  bad  debt 
rate. 

The  calculation  for  the  2013  basetime 
rate  per  hour  per  program  employee  is: 
[FY  2012  OFO  and  OIA  Regular  Direct 
Pay  divided  by  the  previous  fiscal 
year’.s  Regular  Hours  ($463,760,597/ 
16,663,724)1  =  $27.83  +  ($27.83  * 

1.9%  (calendar  year  2013  Cost  of 
Living  Increase))  =  $28.36  r 
$8.96(benefits  rate)  +  $.70  (travel  and 
operating  rate)  +  $17.15  (overhead 
rate)  +  $.01  (bad  debt  allowance  rate) 

=  $55.18. 

Overtime  Rate  =  The  quotient  of 
dividing  the  Office  of  Field  Operations 
(OFO)  plus  Office  of  International 
Affairs  (OIA)  inspection  program 
personnel’s  previous  fiscal  year’s 
regular  diret:t  pay  by  the  previous  fiscal 
year’s  regular  hours,  plus  that  quotient 
multiplied  by  the  calendar  year’s 
percentage  of  cost  of  living  increase, 
multiplied  by  1.5,  plus  the  benefits  rate, 
plus  the  travel  and  operating  rate,  plus 
the  overhead  rate,  plus  the  allowance 
for  bad  debt  rate. 

The  calculation  for  the  2013  overtime 
rate  per  hour  per  program  employee  is:  ^ 
(FY  2012  OFO  and  OIA  Regular  Direct 
Pay  divided  by  previous  fiscal  year’s 
Regular  Hours  ($463,760,597/ 


16.663,724)1=  $27.83  +  ($27.83  *  1.9% 
(calendar  year  2013  Cost  of  Living 
Increase))  =$28.36  *  1.5  =  $42.54  + 
$8.96  (benefits  rate)  +  $.70  (travel  and 
operating  rate)  +  .$17.15  (overhead 
rate)  +  $.01  (bad  debt  allowance  rate) 

=  $69.36. 

Holiday  Rate  =  The  quotient  of 
dividing  the  Office  of  Field  Operations 
(OFO)  plus  Office  of  International 
Affairs  (OIA)  inspection  program 
personnel’s  previous  fi.scal  year’s 
regular  direct  pay  by  the  previous  fiscal 
year’s  regular  hours,  plus  that  quotient 
multiplied  by  the  calendar  year’s 
pen;entage  of  cost  of  living  increase, 
multiplied  by  2,  plus  the  benefits  rate, 
plus  the  travel  and  operating  rate,  plus 
the  overhead  rate,  plus  the  allowance 
for  bad  debt  rate. 

The  calculation  for  the  2013  holiday 
rate  per  hour  per  program  employee 
calculation  is: 

|FY  2012  OFO  and  OIA  Regular  Direct 
Pay  divided  by  Regular  Hours 
($463,760,597/16,663,724)1=  $27.83  + 
($27.83  *  1.9%  (calendar  year  2013 
Cost  of  Living  Increase))  =$28.36  *  2 
=  $56.72  +  $8.96(henefits  rate)  +  $.70 
(travel  and  operating  rate)  +  $17.15 
(overhead  rate)  +  $.01  (bad  debt 
allowance  rate)  =  $83.54. 

Laboratory  Services  Rate  =  The 
quotient  of  dividing  the  Office  of  Public 
Health  Science  (OPHS)  previous  fi.scal 
year’s  regular  direct  pay  by  the  OPHS 
previous  fiscal  year’s  regular  hours,  plus 
the  quotient  multiplied  by  the  c;alendar 
year’s  percentage  cost  of  living  increase, 
plus  the  benefits  rate,  plus  the  travel 
and  operating  rate,  plus  the  overhead 
rate,  plus  the  allowance  for  bad  debt 
rate. 

The  calculation  for  the  2013 
laboratory  services  rate  per  hour  per 
program  employee  is: 

[FY  2012  OPHS  Regular  Direct  Pay/ 
OPHS  Regular  hours  ($22,908,043/ 
553,403)1  =  .$41.39  +  ($41.39  *  1.9% 
(calendar  year  2013  Cost  of  Living 
Increa.se))  =  .$42.18  +  $8.96  (benefits 
rate)  4-  $.70  (travel  and  operating  rate) 
-r  $17.15  (overhead  rate)  +  $.01  (bad 
debt  allowance  rate)  =  $69.01. 

Calculations  for  the  Benefits,  Travel 
and  Operating,  Overhead,  and 
Allowance  for  Bad  Debt  Rates 

These  rates  are  components  of  the 
ha.setime,  overtime,  holiday,  and 
laboratory  services  rates  formidas. 

Benefits  Rate:  The  quotient  of 
dividing  the  previous  fiscal  year’s  direct 
benefits  costs  by  the  previous  fiscal 
year’s  total  hours  (regular,  overtime,  and 
holiday),  plus  that  quotient  multiplied 
by  the  calendar  year’s  percentage  cost  of 
living  increase.  Some  examples  of  direct 


benefits  are  health  insurance, 
retirement,  life  insurance,  and  Thrift 
.Savings  Plan  basic  and  matching 
contributions. 

The  calculation  for  the  2013  benefits 
rate  per  hour  per  program  employee  is: 
[FY  2012  Direct  Benefits/(Total  Regular 
hours  +  Total  Overtime  hours  +  Total 
Holiday  hours)  ($171,649,295/ 
19,514;555)]  =  $8.80  +  ($8.80  *  1.9% 
(calendar  year  2013  Co.st  of  Living 
Increase)  =  $8.96. 

Travel  and  Operating  Rate:  The 
quotient  of  dividing  the  previous  fi.scal 
year’s  total  direct  travel  and  operating 
costs  by  the  previous  fiscal  year’.s  total 
hours  (regular,  overtime,  and  holiday), 
plus  that  quotient  multiplied  by  the 
calendar  year’s  percentage  of  inflation. 

The  calculation  for  the  2013  travel 
and  operating  rate  per  hour  per  program 
employee  is: 

[FY  2012  Total  Direct  Travel  and 
Operating  Costs/(Total  Regular  hours 
+  Total  Overtime  hours  +  Total 
Holiday  hours)  ($13,351,831/ 
19,514;555)]  =  $.68  +  ($.68  *  1.6%  ’ 
(2013  Inflation)  =  $.70. 

Overhead  Rate:  The  quotient  of 
dividing  the  previous  fiscal  year’s 
indirei;t  costs  plus  the  previous  fiscal 
year’.s  information  technology  (IT)  costs 
in  the  Public  Health  Data 
Communication  Infrastructure  System 
Fund  plus  the  previous  fiscal  year’s 
Office  of  Management  Program  cost  in 
the  Reimbursable  and  Voluntary  Funds 
plus  the  provision  for  the  operating 
balance  less  any  Greenbook  costs  (i.e., 
costs  of  USDA  support  services  prorated 
to  the  service  component  for  which  fees 
are  charged)  that  are  not  related  to  food 
inspection  by  the  previous  fiscal  year’s 
total  hours  (regular,  overtime,  and 
holiday)  worked  across  all  funds,  plus 
the  quotient  multiplied  by  the  calendar 
year’.s  percentage  of  inflation. 

The  calculation  for  the  2013  overhead 
rate  per  hour  per  program  employee  is: 
[FY  2012  Total  Overhead/(Total  Regular 
hours  +  Total  Overtime  hours  +  Total 
Holiday  hours)($329,449,845/ 
19,514,555)1  =  $16.88  +  ($16.88  * 

1.6%  (2013  Inflation)  =  $17.15. 
Allowance  for  Bad  Debt  Rate  = 
Previous  fiscal  year’s  total  allowance  for 
bad  debt  (for  example,  debt  owed  that 
is  not  paid  in  full  by  plants  and 
establishments  that  declare  bankruptcy) 
divided  by  previous  fiscal  year’s  total 
hours  (regular,  overtime,  and  holiday) 
worked. 

The  2013  calculation  for  bad  debt  rate 
per  hour  per  program  employee  is: 

[FY  2012  Total  Bad  Debt/(Total  Regular 
hours  Total  Overtime  hours  +  Total 
Holiday  hours)  =  ($286,335/ 
19,514,555)1  =  $.01. 
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Additional  Public  Notiflcation 

FSIS  will  announce  this  notice  online 
through  the  h’SlS  Web  page  located  at 
hftp://ww'\v.  fsis.uscia.gov/ 
regulations  ^'  policies/ 

Federal  Register  Ncjtices/inciex.asp. 

FSIS  will  also  make  copies  of  this 
Federal  Register  publicatiwn  available 
through  the  FSIS  Constituent  Update, 
which  is  u.sed  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices, 
FSIS  public. meetings,  and  other  types  of 
information  that  could  affect  or  would 
he  of  interest  to  constituents  and 
stakeholders.  The  Con.stituent  Update  is 
communicated  via  Listserv,  a  free 
electronic  mail  subscription  .service  for 
industry,  trade  groups,  consumer 
interest  groups,  health  professionals, 
and  other  individuals  who  have  asked 
to  be  included.  The  Update  is  aLso 
available  on  the  FSIS  Web  page.  In 
addition,  FSIS  offers  an  electronic  mail 
subscription  service  which  provides 
automatic  and  cu.stomized  access  to 
.selected  food  safety  news  and 
information.  This  service  is  available  at 
http  -.//www.fsis.  usda  .gov/ 

News  Fr  Events/Email  Subscription/. 
Options  range  from  recalls  to  export 
information  to  regulations,  directives 
and  notices.  Customers  can  add  or 
delate  subscriptions  them.selves,  and 
have  the  option  to  password  protect 
their  accounts. 

USDA  Nondiscrimination  Statement 

The  U.S.  Department  of  Agriculture 
(USDA)  prohibits  discrimination  in  all 
its  programs  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age,  disability,  political  beliefs, 
sexual  orientation,  and  marital  or  family 
status.  (Not  all  prohibited  bases  apply  to 
alt  programs.) 

Persons  with  disabilities  who  require 
alternative  means  for  communication  of 
program  information  (Braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA’s  Target  Center  at  202-720-2600 
(voice  and  TTY). 

To  file  a  written  complaint  of 
discrimination,  write  USDA,  Office  of 
the  Assistant  Secretary  for  Civil  Rights, 
1400  Independence  Avenue  SW., 
Washington,  DC  20250-9410  or  call 
202-720-5964  (voice  and  TTY).  USDA 
is  an  equal  opportunity  provider  and 
employer. 

Done  at  Washington,  DC,  on:  December  26, 
2012. 

Alfred  V.  Almanza, 

Administrator. 

(KR  Doc.  2012-31556  Filed  1-2-13;  8:45  am) 

BILLING  CODE  3410-DM-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Supplementai  Final  Environmental 
Impact  Statement  for  Mealy  Power 
Generation  Unit  #2,  Mealy,  AK 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  a 
Supplemental  Final  Environmental 
Impact  Statement. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS),  an  agency  within  the  U.S. 
Department  of  Agriculture  (USDA), 
intends  to  prepare  a  supplemental  final 
environmfental  impact  statement  (SFEIS) 
to  update  information  in  the  Department 
of  Energy’s  (DOE’s)  “Final 
Environmental  Impact  Statement  for  the 
Proposed  Healy  Clean  Coal  Project” 
(FEIS),  completed  in  1993.  The  FEIS 
evaluated  potential  impacts  to  the 
human  environment  from  DOE’s 
proposal  to  partially  fund  the  Healy 
Clean  Coal  Project  (HCCP)  in 
cooperation  with  the  Ala.ska  Industrial 
Development  and  Export  Authority 
(AIDEA).  The  DOE  published  a  Record 
of  Decision  for  HCCP  in  1994,  and  in 
1997  Healy  Unit  #2  was  constructed  as 
a  major  modification  to  the  existing 
Healy  power  plant,  now  known  as  Healy 
Unit  #1.  Healy  UAit  #1  is  a  25  megawatt 
(MW)  coal-fired  boiler  that  has  been 
owned  and  operated  by  Golden  Valley 
Electric  Association  (GVEA)  since  1967. 
Healy  Unit  #2  is  a  50  MW  coal-fired 
steam  generator  owned  by  AIDEA, 
which  underwent  test  operation  for  two 
years  as  part  of  DOE’s  Clean  Coal 
Technology  Program.  Unit  #2  has  been 
in  warm  layup  since  late  1999. 

DATES:  The  Draft  SFEIS  is  scheduled  for 
jjublication  in  February  2013.  A  notice 
of  availability  will  be  published  in  the 
Federal  Register  announcing  the  review 
period  of  the  SFEIS. 

ADDRESSES:  You  may  submit  comments 
on  the  SFEIS  hy  any  of  the  following 
methods:  Mail;  Deirdre  M.  Remley, 
Environmental  Protection  Specialisf, 
RUS,  Water  and  Environmental 
Programs,  Engineering  and 
Environmental  Staff,  1400 
Independence  Avenue  SW.,  Stop  1571, 
Wa.shington,  DC  20250-1571; 

Telephone:  (202)  720-9640;  or  email: 
deirdre.remley@wdc.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deirdre  Remley:  (202)  720-9640, 
deirdre. remle^wdc. usda. gov. 

SUPPLEMENTARY  INFORMATION:  RUS 

makes  loans  and  loan  guarantees  to 
finance  new  infrastructure  and  upgrades 
to  existing  facilities  in  the  areas  of 
electricity,  telecommunications,  and 


water  and  wastewater  in  rural  areas  that 
(jualify  for  federal  assistance.  During  the 
1994  USDA  reorganization,  the  former 
Rural  ElectrirK:ation  Administration 
(REA)  utility  programs  were 
consolidated  under  RUS.  The  RUS 
Ehjctric  Program  is  authorized  to  make 
loans  and  loan  guarantees  that  finance 
the  construction  of  electric  distribution, 
transmi.ssion,  and  generation  facilities, 
including  system  improvements  and 
replacements  required  to  furnish  and 
improve  electric  service  in  rural  areas, 
as  well  as  demand  side  management, 
energy  conservation  programs,  and  on- 
grid  and  off-grid  renewable  energy 
.systems. 

GVEA  is  a  not-for-profit  cooperative 
formed  in  1946  with  financing  from 
REA  to  provide  electric  service  to  rural 
communities  in  interior  Ala.ska.  Because 
GVEA  is  an  RUS  borrower,  RUS  holds 
liens  on  GVEA  assets  and  transfers  of 
borrower  assets  in  which  RUS  holds  an 
intere.st  require  lien  accommodations. 
AIDEA  provides  support  for  the  Alaska 
Energy  Authority  whose  mission  is  to 
reduce  the  cost  of  energy  in  Alaska. 
AIDEA  partially  funded  HCCP  in 
cooperation  with  DOE’s  Clean  Coal 
Technology  Program.  AIDEA  currently 
owns  Healy  Unit  #2  and  wishes  to  sell 
it  to  GVEA. 

RUS’s  predecessor,  REA,  was  a 
cooperating  agency  on  DOE’s  FEIS  for 
HGGP,  because  it  had  administrative 
actions  related  to  its  lien  interests  in 
GVEA  holdings.  Recently,  AIDEA  and 
GVEA  reached  an  agreement  for  GVEA 
to  purchase  Unit  #2.  Subsequent  to  the 
transfer  of  ownership,  GVEA’s 
subsidiary,  Tri-Valley  Electrical 
Cooperative  (Tri-VEC),  would  begin 
generating  electrical  power  for 
commercial  u.se  in  GVEA’s  .service 
territory. 

GVEA  propo.ses  to  install  additional 
emission  controls  to  both  Unit  #1  and 
Unit  #2  and  to  operate  Unit  #2  for  the 
remainder  of  the  plant’s  operational  life. 
GVEA  plans  to  request  financial 
a.ssistance  from  RUS  to  purchase  and 
install  additional  emission  control 
devices.  Additionally,  actions  GVEA 
may  request  from  RUS  include  any  or 
all  of  the  following: 

•  Approve  a  Power  Sales  Agreement 
from  Tri-VEC  to  GVEA  as  required 
under  Section  5(c)  of  RUS  Loan  Contract 
dated  February  2,  2004  between  GVEA 
and  the  United  States  of  America. 

•  Approve  a  release  of  RUS’s  existing 
lien  on  the  HCCP  site  at  the  time  of  its 
sale  to  Tri-VEC  from  GVEA,  as  provided 
to  RUS  under  the  Restated  Mortgage  and 
Security  Agreement  dated  February  2, 
2004,  between  GVEA  and  the  United 
States  of  America. 
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•  Providing  financial  assistance  lo 
GVEA  or  Tri-VEC  for  purchase  and 
installation  of  emission  control 
equipment. 

As  applicable,  the  SFEIS  will 
dor;ument  changes  in  the  affected 
environment  and  environmental 
consequences  that  may  have  occurred 
since  the  FEIS  was  published  in  1993. 
The  FEIS  is  available  on  GVEA’s  Web 
site  at  hftp://H'n'w.gvea.com/energy/ 
heap,  and  the  SFEIS  will  incorporate 
this  document  by  reference  and  include 
only  those  topics  that  have  changed 
since  the  FEIS  was  finalized. 

Dated:  December  4,  2012. 

Mark  S.  Plank, 

Director,  Engineering  and  Environmental 
Staff,  USDA/Riiral  Utilities  Ser\'ice. 

|FR  Doc.  2012-31M:J  Filed  1-2-13;  8:4,5  am) 

BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A^9-501] 

Circular  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Turkey;  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  2010  to  2011 

AGENCY:  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  December  (i,  2012,  the 
Department  of  Commerce  (the 
Department)  published  its  final  results 
of  the  administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  carbon  steel  pipes  and  tubes 
from  Turkey  for  the  period  of  review 
(POR)  May  1,  2010,  through  April  30, 
2011.1  We  are  amending  our  final 
results  to  correct  a  ministerial  error 
made  in  the  calculation  of  the  weighted- 
average  dumping  margin  for  the 
Borusan  Group  (Boru.san),2  pursuant  to 
.section  751(h)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Af:t). 

DATES:  Effective  Dale:  January  3,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Hargett,  AD/CVD 
Operations,  Office  3,  Import 


'  See  Cirriikir  Woldprt  Carbon  Steel  Pipes  and 
I’lihes  from  Turkey;  Final  liesults  of  Antidumping 
Duty  Administiutive  Review;  2010  to  2011.  77  KR 
72818  (DecemlKir  li,  2012)  {Final  liesults]. 

^The  Borusan  Croup  includes  the  following 
entities:  Boru.san  Mannesniann  Born  .Sanayi  ve 
Ticaret  A.S.,  Borusan  tlirlesik  Boru  Fahrikalari  .San 
ve  Tic..  Borusan  Istikbal  Ticaret  T.A..S.,  Boruson 
(ieinlik  Boru  Tesisleri  A.S..  Borusan  Ihracat  Ilhalat 
vejlagitiin  A..S..  Borusan  llliicat  ve  Dagitiin  A.S.. 
and  Tul)eco  Pipe  and  .Steel  Corporation.  See  Final 
/fe.su/l.s,  77  FR  at  72818. 


Admini.stration,  International  Trade 
Admini.stration,  U.S.  Department  of 
Commerce,  14th  Street  and  Con.stitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone;  (202)  482-4161, 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  5,  2012,  pursuant  to  19 
CFR  351.224(c),  Boru.san  alleged  that  the 
Department  committed  a  ministerial 
error  and  requested  that  the  Department 
correct  this  error.^  Specifically,  Boru.san 
alleged  that  the  margin  program 
contains  a  programming  error  in 
identifying  the  month  of  sale  for  U.S. 
sales  with  the  result  that  U.S.  sales  are 
matched  first  to  home  market  sales  in  a 
month  outside  of  the  90-60  day 
window.'* 

On  December  10,  2012,  U.S.  Steel 
Corporation  (U.S.  Steel)  submitted 
comments  on  Borusan’s  ministerial 
error  allegation.'*  In  its  submission,  U.S. 
Steel  contends  that,  if  the  Department 
accepts  Borusan’s  proposed  changes  to 
the  margin  calculations,  the  Department 
also  should  make  an  additional 
modification  to  the  margin  program  to 
ensure  that  the  targeted  dumping 
analysis  is  performed  correctly.'* 

Scope  of  the  Order 

The  products  covered  by  the  order 
include  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
.section,  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  galvanized,  or  painted),  or 
end  finish  (plain  end,  beveled  end, 
threaded  and  coupled).  Those  pipes  and 
tubes  are  generally  known  as  standard 
pipe,  though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications.  All  carbon  steel 
'pipes  and  tubes  within  the  physical 
description  outlined  above  are  included 
in  the  scope  of  this  order,  except  for  line 
pipe,  oil  country  tubular  goods,  boiler 
tubing,  cold-drawn  or  cold-rolled 
mechanical  tubing,  pipe  and  tube 
hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 

Imports  of  the.se  products  are 
currently  classifiable  under  the 


See  Lottor  to  the  Department  from  Borusan 
entitled  “Ministerial  Error  Alliigation  .Submitted  on 
Behalf  of  Borusan  Mannesmann  Boni  Sanayi  ve 
Tiearet  A.S.,"  dated  December  5.  2012. 

■'  See  id.  at  2-3. 

''See  better  lo  the  Department  from  U..S.  .Steel 
regarding  the  ministerial  error  allegalion  submitted 
by  Borusan,  dated  December  10,  2012. 

“  See  id.  at  2. 

^  For  the  complete  scope  of  Ibis  review,  see 
Certain  Welded  Carhoit  Steel  Pipe  and  Tube  From 


following  Harmonized  Tariff  Schedule 
of  the  United  States  (“HTSUS”) 
subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7.306.30.50.90. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  ou»  written  description  of  the 
scope  of  this  proceeding  is  dispositive.^ 

Amended  Final  Results  of  Review 

After  analyzing  Borusan’s  comments, 
we  have  determined,  in  accordance  with 
section  751(h)  of  Act  and  19  CFR 
351.224,  that  the  Department  made  a 
ministerial  error  in  the  calculation  for 
Borusan  regarding  the  assignment  of  the 
.sales  month  for  U.S.  and  home  market 
sales."  In  particular,  the  Department 
correctly  stated  in  the  final  results  that, 
consistent  with  our  practice,  we 
implemented  certain  changes  to  include 
home  market  sales  starting  on  November 
1 , 2009;  however,  in  so  doing,  we  did 
not  implement  the.se  changes  to  the  U.S. 
sales  data  such  that  sales  made  in 
contemporaneous  months  in  the  home 
market  and  U.S.  market  would  be 
matched  for  calculation  of  the  weighted 
average  dumping  margin.**  Therefore, 
the  Department  finds  that  it  made  a 
clerical  error  when  it  inadvertently 
failed  to  subtract  home  market  sales 
prices  from  U.S.  .sales  prices  made  in 
contemporaneous  months  to  calculate 
the  weighted-average  dumping  margin. 
The  Department  also  finds  that  U.S. 

Steel  is  correct  that  the  margin  program 
mu.st  be  updated  to  ensure  that  the 
targeted  dumping  analysis  is  performed 
correctly.’"  The  Department  has  now 
corrected  these  errors  and, 
con.sequently,  Borusan’s  final  weighted- 
average  dumping  margin. 

In  accordance  with  section  751(h)  of 
the  Act,  we  are  amending  the  final 
results  of  the  antidumping  duty 
administrative  review  of  circular 
welded  carbon  steel  pipes  and  tubes 
from  Turkey  for  the  period  May  1,  2010, 
through  April  30,  2011.  As  a  result  of 
correcting  the  ministerial  error 
discu.ssed  above,  the  following 
weighted-average  dumping  margin 
applies: 


Turkey:  Notice  of  Final  liesults  of  Antidumping 
Duty  Administiutive  Review.  7(i  I'R  76939 
(Dei  eiiibCT  9,  2011). 

"  See  Analysis  Momorandum  for  Iho  Borusan 
Croup,  daind  concurrently  with  this  notice 
(Borusan  Calc  Memo). 

■‘.See  Final  Results,  77  FR  at  72818.  and 
accon)])anying  Issues  and  Decision  Meiuoranduiii  at 
Comment  2. 

'"See  Borusan  Calc  Memo. 
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Exporter/ 

manufacturer 

Final  weighted-average 
dumping  margin 
(percent) 

Amended  final  weighted- 
average  dumping  margin 
(percent) 

Borusan . . . . 

6.05 

3.55 

Assessment 

Pursuant  to  section  751(a)(2)(A)  of  the 
Act  and  19  CKR  351.212(1)),  the 
Department  will  determine,  and  CBl^ 
shall  assess,  antidumping  duties  on  all 
appropriate  entries  of  suhjoct 
merchandise  in  accordance  with  the 
amended  final  results  of  this  review. 

The  Department  intends  to  issue 
assessment  instructions  to  ('.BP  15  days 
after  the  date  of  publication  of  these 
amended  final  results  of  review. 

For  assessment  purposes,  the 
Dei)artment  a[)plied  the  as.sessment  rate 
calculation  method  adopted  in 
Antidumping  Proceedings:  Ckdcifintion 
of  the  Weighted-Avernge  Dumping 
Margin  and  Assessment  Hate  in  Certain 
Antidumping  Proceedings:  Final 
Modification,  77  FR  8101  (February  14, 
2012). 

We  calculated  importer-specific  rates 
based  on  the  ratio  of  the  total  amount  of 
dumping  calculated  for  the  examined 
.sales  for  a  given  importer  to  the  total 
entered  value  of  such  sales.  If  an 
importer-s{)ecifit;  assessment  rate  is  zero 
or  de  minimis  (i.e.,  less  than  0.50 
percent),  the  Department  will  instruct 
CBP  to  liquidate  that  importer’s  entries 
of  subject  merchandi.se  without  regard 
to  antidumping  duties,  in  accordance 
with  19  CFR  351.100(c)(2). 

'Die  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  0.  2003.”  This  clarification  will 
apply  to  entries  of  subject  merchandise 
during  the  P(1R  produced  by  com{)anies 
included  in  these  amended  final  results 
of  review  for  which  the  reviewed 
companies  did  not  know  their 
merchandi.se  was  destined  for  the 
United  States.  In  such  instances,  we  will 
instruct  (^BP  to  liquidate  unreviewed 
entries  at  the  country-specific,  all-others 
rate  established  in  the  less-than-fair- 
value  (“LTFV”)  investigation  if  there  is 
no  rate  for  the  intermediate 
company(ies)  involved  in  the 
tran.saction. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  the  administrative  review 
for  all  shipments  of  subject  merchandise 
entered  or  withdrawn  from  warehouse. 


”  Anlidiimfyinfi  and  Cminlarvailing  Duty 
Proceed ings:  Asseasmenl  of  Antidumping  Duties,  08 
FR  28!).'')4  (May  0.  2003). 


for  consumption,  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(2)(C)  of  the  Ai:t:  (1)  For  Borusan, 
the  cash  deposit  rate  will  be  the  rate 
listed  above;  (2)  for  all  other  companies, 
the  cash  deposit  rate  will  be  the 
respective  rates  established  in  the  final 
residts.'^  These  cash  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  further  notice. 

Notification  to  Importers 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  coidd 
result  in  the  Secretary’s  j)re.sumption 
that  reimhursement  of  antidumping 
duties  occurred  and  the  subsequent 
increase  in  antidumping  duties  by  the 
amount  of  antidumping  duties 
reimbursed. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (“AP(1”) 
of  their  responsibility  coiicerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.3()5(a)(3).  Timely 
written  notification  of  the  return  or 
de.struction  of  APC^  materials  or 
conversion  to  judiraal  protective  order  is 
hereby.requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  these 
amended  final  results  of  admini.strative 
review  and  notice  in  accordance  with 
sections  751(a)(1)  and  (h),  and  777(i)(l) 
of  the  Act. 

Dated:  December  2(j,  2012. 

Lynn  Fischer  Fox, 

Deputy  Assistant  Secretary  for  Policy  and 
Negotiations. 

IFR  Dor..  2012-3n>;)8  Filed  1-2-13;  8:4.8  .mil 
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.See  Final  Hesults.  77  FR  at  72820. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Advance  Notification  of 
Sunset  Reviews 

AGENCY:  Import  Administration, 
International  'I’rade  Administration, 
Department  of  (kmimerce. 

Background 

Every  five  years,  pursuant  to  section 
751(c)  of  the  3’ariff  Act  of  1930,  as 
amended  (“the  Act”),  the  Department  of 
Commerce  (“the  Department”)  and  the 
International  I'rade  ("omrnission 
automatically  initiate  and  conduct  a 
review  to  determine  whether  revocation 
of  a  countervailing  or  antidumping  duty 
order  or  termination  of  an  investigation 
suspended  under  section  704  or  734  of 
the  Act  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
or  a  countervailable  subsidy  (as  the  case 
may  ho)  and  of  material  injury. 

Upcoming  Sunset  Reviews  for  February 
2013 

The  following  Sun.set  Reviews  are 
.scheduled  for  initiation  in  February 
2013  and  will  appear  in  that  month’s 
Notice  of  Initiation  of  F’ive-Year  Sunset 
Review. 

Anlidnm[)ing  Duty  Proceedings 

.Sodium  Hexametaphosphate  from 
Cdiina  (A-570-908)  (1st  Review) 

Department  Contact 

Jennifer  Moats  (202)  482-5047 
Countervailing  Duty  Proceedings 

No  .Sunset  Review  of  countervailing 
duty  orders  is  scheduled  for  initiation  in 
rmbruary  2013. 

Suspended  Investigations 

No  Sunset  Review  of  suspended 
investigations  is  scheduled  for  initiation 
in  February  2013. 

The  Department’s  procedures  for  the 
conduct  of  Sunset  Reviews  are  set  forth 
ill  19  CFR  351.218.  Chiidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department’s  conduct  of 
Sunset  Reviews  is  set  forth  in  the 
Department’s  Policy  Bulletin  98.3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  (“Sunset”)  Reviews  of 
Antidumping  and  Countervailing  Duty 
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Ordvrs;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998).  The  Notice  of  Initiation 
of  Five-Year  (“Sunset”)  Reviews 
provi(l(;s  further  information  regarding 
what  is  required  of  all  parties  to 
|)articipate  in  Sunset  Reviews. 

Pursuant  to  19  (d’R  3.51.103(r).  the 
Department  will  maintain  and  make 
available  a  .service  list  for  these 
proceedings.  To  facilitate  the  timely 
preparation  of  the  service  list(s),  it  is 
recpiested  that  those  seeking  recognition 
as  interested  parties  to  a  proceeding 
contact  the  Department  in  writing 
within  10  days  of  the  publication  of  the 
Notice  f)f  Initiation. 

Plea.se  note  that  if  the  Department 
receives  a  Notice  of  Intent  to  Participate 
from  a  member  of  the  domestic  industry 
within  l.'i  days  of  the  date  of  initiation, 
the  review  will  continue.  Thereafter, 
any  interested  party  wishing  to 
|)articipate  in  the  Sun.set  Review  must 
provide  substantive  comments  in 
response  to  the  notice  of  initiation  no 
later  than  30  days  after  the  date  of 
initiation. 

This  notice  is  not  requinul  by  statute 
hut  is  published  as  a  service  to  the 
international  trading  community. 

IJated:  December  5,  2012. 

(Christian  Marsh, 

Deputv  Assistant  Saemtan'  for  Antidumping 
and  (Joiintorvailing  Duty  Ofterations. 
il’R  D(«:,  2012-31.'i4.'}  I’ileii  1-2-1.1;  8:4.')  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  E.  Waters,  Office  AD/CVD 
Operations,  Customs  Unit,  Import 
Administration,  International  Trade 
Administration,  IJ.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  D(>  20230, 
telephone:  (202)  482-473.'j. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  TariflF 
Act  of  1930,  as  amended  (“the  Act”), 
may  request,  in  accordance  with  19  CFR 
351.213,  that  the  Department  of 


Commerce  (“the  Department”)  conduct 
an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspendisd 
investigation. 

All  deadlines  for  the-suhmission  of 
comments  or  actions  by  the  Department 
discussed  below  refer  to  the  numhei  of 
calendar  days  from  the  applicable 
starting  date. 

Respondent  Selection 

In  the  event  the  Department  limits  the 
number  of  respondents  for  individual 
examination  for  administrative  reviews 
initiated  pursuant  to  requests  made  for 
the  orders  identified  below,  except  for 
the  review  of  the  antidumping  duty 
order  on  Wooden  Bedroom  Furniture 
from  the  People’s  Republic  of  ('hina  (A- 
570-890),  as  discus.sed  below,  the 
Department  intends  to  select 
respondents  ba.sed  on  U.S.  (iustoms  aqd 
Border  Protection  (“CBP”)  data  for  U.S. 
imports  during  the  period  of  review.  We 
intend  to  release  the  CBP  data  under 
Administrative  Protective  Order 
(“APO”)  to  all  parties  having  an  APO 
within  five  days  of  publication  of  the 
initiation  notice  and  to  make  our 
decision  regarding  resjiondent  selec;tion 
within  21  days  of  publication  of  the 
initiation  Federal  Regi.ster  notice. 
Therefore,  we  encourage  all  parties 
interested  in  commenting  on  respondent 
selection  to  submit  their  APO 
applications  on  the  date  of  publication 
of  the  initiation  notice,  or  as  soon 
thereafter  as  jiossible.  The  Department 
invites  comments  regarding  the  (iBP 
data  and  respondent  .selection  within 
five  days  of  placement  of  the  CBP  data 
on  the  record  of  the  review. 

If  the  Department  limits  the  number 
of  re.spondents  selected  for  individual 
examination  in  the  atfministrativo 
review  of  the  antidumping  duty  order 
on  Wooden  Bedroom  Furniture  from  the 
People’s  Republic  of  China  (A-570- 
890),  it  intends  to  select  respondents 
based  on  volume  data  contained  in 
respomses  to  quantity  and  value 
questionnaires  since  the  units  used  to 
measure  import  quantities  are  not 
consistent  for  the  HTSUS  headings 
identified  in  the  scope  of  this  case.  In 
the  pa.st  the  Department  has  limited  the 
number  of  quantity  and  value 
questionnaires  issued  in  the  Wooden 
Bedroom  Furniture  review  based  on 
CBP  data.  However,  we  have  received 
comments  concerning  this  practice  and 
are  considering  the  respondent  selection 
process  and  information  that  mu.st  be 
submitted  by  all  respondents.  We  ask 
that  parties  wishing  to  comment  on  this 
proce.ss  or  to  the  petitioner’s  December 
3,  2012  submission  do  .so  by  )anuary  31, 
2013.  We  will  detail  all  requirements  for 


nfspondents  in  the  Wooden  Bedroom 
Furniture  review  in  the  publication  of 
the  initiation  Federal  Register  notice. 

In  the  event  the  Department  decides 
it  is  neces.sary  to  limit  individual 
examination  of  respondents  and 
conduct  respondent  selection  under 
sei:lion  777A(c)(2)  of  the  Act; 

In  general,  the  Department  has  found 
that  determinations  concerning  whether 
particular  companies  .should  be 
“collapsed”  [i.c.,  treated  as  a  single 
entity  for  purposes  of  calculating 
antifiumping  duty  rates)  require  a 
substantial  amount  of  detailed 
information  and  analysis,  which  often 
require  follow-up  que.stions  and 
analysis.  Accordingly,  the  Department 
will  not  conduct  collapsing  analyses  at 
the  respondent  .selection  phase  of  this 
review  and  will  not  collap.se  companies 
at  the  respondent  .selection  phase  unless 
there  has  been  a  determination  to 
collapse  certain  companies  in  a 
previous  segment  of  this  antidumping 
proceeding  [i.e.,  investigation, 
administrative  review,  new  .shipper 
review  or  changed  circumstances 
review).  For  any  company  subject  to  this 
review,  if  the  Department  determined, 
or  continued  to  treat,  that  company  as 
collapsed  with  others,  the  Department 
will  assume  that  such  companies 
continue  to  operate  in  the  same  manner 
and  will  collapse  them  for  respondent 
selet:tion  purposes.  Otherwi.se,  the 
Department  will  not  collap.se  companies 
for  purposes  of  respondent  selec;tion. 
Farties  are  requested  to  (a)  identify 
whic;h  companies  subject  to  review' 
previously  were  collapsed,  and  (b) 
provide  a  citation  to  the  proceeding  in 
which  they  were  collapsed.  Further,  if 
companies  are  requested  to  complete 
the  Quantity  and  Value  Questionnaire 
for  purpo.ses  of  respondent  selection,  in 
general  each  company  must  report 
volume  and  value  data  separately  for 
itself.  Parties  should  not  include  data 
for  any  other  party,  even  if  they  believe 
they  should  be  treated  as  a  single  entity 
with  that  other  party.  If  a  company  was 
collapsed  with  another  company  or 
companies  in  the  most  recently 
completed  segment  of  this  proceeding 
where  the  Department  considered 
collapsing  that  entity,  complete  quantity 
and  value  data  for  that  collapsed  entity 
must  be  submitted. 

Deadline  for  Withdrawal  of  Request  for 
Administrative  Review 

Pursuant  In  19  CFR  351.213(d)(1),  a 
party  that  has  requested  a  review  may 
withdraw  that  request  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation  of  the  reque.sted  review.  The 
regulation  provides  that  the  Department 
may  extend  this  time  if  it  is  rea.sonable 
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to  do  so.  In  order  to  provide  parties 
additional  certainty  with  respect  to 
when  the  Department  will  exercise  its 
discretion  to  extend  this  90-day 
deadline,  interested  parties  are  advised 
that,  with  regard  to  reviews  requested 
on  the  basis  of  anniversary  months  on 
or  after  January  2013,  the  Department 
does  not  intend  to  extend  the  90-day 
deadline  unle.ss  the  requestor 


demonstrates  that  an  extraordinary 
circumstance  has  prevented  it  from 
submitting  a  timely  withdrawal  reque.st. 
Determinations  by  the  Department  to 
extend  the  90-day  deadline  will  be 
made  on  a  case-by-ca.se  basis. 

The  Department  is  providing  this 
notice  on  its  Web  site,  as  well  as  in  its 
“Opportunity  to  Request  Administrative 
Review”  notices,  so  that  interested 


Antidumping  Duty  Proceedings 

BRAZIL;  Prestressed  Concrete  Steel  Wire  Strand  A-351-837  . 

INDiA:  Prestressed  Concrete  Steel  Wire  Strand  A-533-828  . 

MEXICO;  Prestressed  Concrete  Steel  Wire  Strand  A-201-831  . 

REPUBLIC  OF  KOREA;  Prestressed  Concrete  Steel  Wire  Strand  A-580-852  ... 

THAILAND;  Prestressed  Concrete  Steel  Wire  Strand  A-549-820  . 

SOUTH  AFRICA;  Ferrovanadium  A-791-815  . 

THE  PEOPLE’S  REPUBLIC  OF  CHINA; 

Crepe  Paper  Products  A-570-895  . 

Ferrovanadium  A-570-873  . 

Folding  Gift  Boxes  A-570-866  . 

Multilayered  Wood  Flooring  ^  A-570-970  . 

Potassium  Permanganate  A-570-001  . 

Wooden  Bedroom  Furniture  A-570-890  . 

Countervailing  Duty  Proceedings 

ARGENTINA;  Honey  3  C-357-813  . 

THE  PEOPLE’S  REPUBLIC  OF  CHINA' 

Certain  Oil  Country  T ubular  Goods  C-570-944  . 

Circular  Welded  Carbon  Quality  Steel  Line  Pipe  C-570-936  . 

Suspension  Agreements 

MEXICO;  Fresh  Tomatoes  A-201-820  . 

RUSSIA:  Certain  Cut-To-Length  Carbon  Steel  Plate  A-821-808  . 


parties  will  be  aware  of  the  manner  in 
which  the  Department  intends  to 
exercise  its  discretion  in  the  future. 

Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  January  2013,’ 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
inve.stigations,  with  anniversary  dates  in 
January  for  the  following  periods: 


Period  of  Review 


1/1/12-12/31/12 

1/1/12-12/31/12 

1/1/12-12/31/12 

1/1/12-12/31/12 

1/1/12-12/31/12 

1/1/12-12/31/12 

1/1/12-12/31/12 
1/1/12-12/31/12 
i  1/1/12-12/31/12 
5/26/11—11/30/12 
1/1/12-12/31/12 
1/1/12-12/31/12 

1/1/12-8/1/12 

1/1/12-12/31/12 

1/1/12-12/31/12 

1/1/12-12/31/12 
i  1/1/12-12/31/12 


In  accordance  with  19  CFR 
3.51.213(b),  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidum|)ing  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review.  In  addition,  a  domestic 
interested  party  or  an  interested  party 
tlescribed  in  section  771(9)(B)  of  the  Act 
must  state  why  it  desinjs  the  Secretary 
to  review  tho.se  particular  producers  or 
exporters.”  If  the  interested  party 
intends  for  the  Secretary  to  review  sales 
of  merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 


the  interested  party  mu.st  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Please  note  that,  for  any  party  the 
Department  was  unable  to  locate  in 
prior  segments,  the  Department  will  not 
accept  a  request  for  an  administrative 
review  of  that  party  absent  new 
information  as  to  the  party’s  location. 
Moreover,  if  the  interested  party  who 
files  a  request  for  review  is  unable  to 
locate  the  producer  or  exporter  for 
which  it  requested  the  review,  the 
interested  party  mu.st  provide  an 
explanation  of  the  attempts  it  made  to 
locate  the  producer  or  exporter  at  the 
same  time  it  files  its  request  for  review, 
in  order  for  the  Secretary  to  determine 
if  the  interested  party’s  attempts  were 
rea.sonable,  pursuant  to  19  CFR 
351.303(f)(3)(ii). 

As  explained  in  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003),  the  Department 


has  clarified  its  practice  with  respect  to 
the  collection  of  final  antidumping 
duties  on  imports  of  merchandise  where 
intermediate  firms  are  involved.  The 
public  should  be  aware  of  this 
clarification  in  determining  whether  to 
request  an  administrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Admini.stration  Web  site  at  http:// 
ia.ita.doc.gov. 

All  re(juests  must  be  filed 
electronically  in  Import 
Administration’s  Antidumping  and 
Countervailing  Duty  Centralized 
Electronic  .Service  .System  (“lA 
ACCE.SS”)  on  the  lA  ACCESS  Web  site 
at  http://iaaccess.trade.gov.  See 
Antidumping  and  Countervailing  Duty 
Proceedings:  Electronic  Filing 
Procedures;  Administrative  Protective 
Order  Procedures,  76  FR  39263  (July  6, 
2011).  Further,  in  accordance  with  19 
CFR  351.303(f)(l)(i),  a  copy  of  each 
request  must  be  served  on  the  petitioner 


'  Or  tho  noxi  businn.ss  day.  if  the  deadline  falls 
on  a  weekend,  federal  holiday  or  any  other  day 
when  the  Department  is  closed. 

^  In  the  notice  of  opportunity  to  request 
administrative  reviews  that  published  on  December 
3.  2012  (77  FR  71.''>79)  tho  Department  listed  the 
period  of  review  for  case  Multilayered  Wood 


Flooring  from  I’KC  (A-570-970)  incorrectly.  The 
correrd  period  of  review  for  this  case  is  listed  above. 

'  In  the  notice  of  opportunity  to  request 
administrative  reviews  that  published  on  December 
3,  2012  (77  FR  71579)  the  Department  listed  the 
period  of  review  for  ca.se  Honey  from  Argentina  ((',- 
357-813)  incorrectly.  The  correct  period  of  review 
for  this  case  is  li.stod  above. 


s  If  the  review  re<iuest  involves  a  non-market 
economy  and  the  parties  subject  to  the  review 
request  do  not  (pialify  for  separate  rates,  all  other 
exporters  of  subject  merchandise  from  the  non- 
market  economy  country  who  do  not  have  a 
.separate  rate  will  be  covered  by  the  review  as  part 
of  the  single  entity  of  which  the  named  firms  are 
a  part. 
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and  each  exporter  or  producer  specified 
in  the  request. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation”  for  requests  received  by 
the  last  day  of  January  2013.  If  the 
Department  does  not  receive,  by  the  last 
day  of  January  2013,  a  reque.st  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  wall 
in.struct  CBP  to  assess  antidumping  or 
countervailing  duties  on  those  entries  at 
a  rate  equal  to  tlie  cash  de})osit  of  (or 
bond  forj  e.stimated  antidumping  or 
countervailing  duties  required  on  tho.se 
entries  at  the  time  of  entry,  or 
withdraw'al  from  warehou.se,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

For  the  first  administrative  review  of 
any  order,  there  will  be  no  assessment 
of  antidumping  or  countervailing  duties 
on  entries  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  during  the  relevant 
provisional-measures  "gap”  period,  of 
the  order,  if  such  a  gap  period  is 
applicable  to  the  period  of  review. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  December  21,  2012. 

Christian  Marsh, 

Deputv  Assistant  Sncmtnn'  for  Antidumping 
and  Countervailing  Duty  Operations. 

IKK  Doc.  2012-31544  Kilod  1-2-13;  8:45  ami 
BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

National  Conference  on  Weights  and 
Measures  98th  Interim  Meeting 

agency:  National  Institute  of  Standards 
and  Technology,  (Commerce. 
action:  Notice. 

SUMMARY:  The  2013  Interim  Meeting  of 
the  National  Conference  on  Weights  and 
Measures  (NCWMJ  will  be  held  January 
27  to  30,  2013.  This  notice  contains 
information  about  significant  items  on 
the  NCWM  Committee  agendas,  but 
does  not  include  all  agenda  items.  As  a 
result,  the  items  are  not  consecutively 
numbered. 

DATES:  The  meeting  will  be  held  January 
27  to  30,  2013. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Francis  Marion  Hotel  located  at  387 


King  Street,  Charleston,  South  Carolina 
29403. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carol  Hockert,  Chief,  NIST,  Offii;e  of 
Weights  and  Measures,  100  Bureau 
Drive,  Stop  2600,  Caithersburg,  Ml) 
20899-2000.  You  may  also  contact  Ms. 
Hockert  at  (301 J  975-5507  or  by  email 
at  carol.hockeii@nist.gov.  The  meetings 
are  open  to  the  public,  but  a  paid 
registration  is  recjuired.  Please  see 
NC.WM  Publication  15  “Interim  Meeting 
Agenda”  (vvu'W’.nc’wni.nef)  to  view  the 
meeting  agendas,  registratitin  forms  and 
hotel  reservation  information. 
SUPPLEMENTARY  INFORMATION: 

Publication  of  this  notice  on  the 
NCWM’s  behalf  is  undertaken  as  a 
public  service;  NIST  does  not  endorse, 
approve,  or  recommend  any  of  the 
proposals  or  other  information 
contained  in  this  notice  or  in  the 
publications  of  the  NCWM. 

The  NCWM  is  an  organization  of 
weights  and  measures  officials  of  the 
states,  counties,  and  cities  of  the  United 
States,  federal  agencies,  and 
representatives  from  the  private  sector. 
These  meetings  bring  together 
government  officials  and  representatives 
of  business,  industry,  trade  associations, 
and  consumer  organizations  on  subjects 
related  to  the  field  of  w'eights  and 
measures  technology,  admini.stration 
and  enforcement.  NIST  participates  to 
encourage  cooperation  between  federal 
agencies  and  the  .states  in  the 
development  of  legal  metrology 
requirements.  NIST  also  promotes 
uniformity  among  the  states  in  laws, 
regulations,  methods,  and  testing 
equipment  that  comprise  the  regulatory 
control  of  commercial  weighing  and 
measuring  devices,  packaged  goods,  and 
other  trade  and  commerce  issues. 

The  following  are  brief  descriptions  of 
some  of  the  significant  agenda  items 
that  will  be  considered  along  with  other 
issues  at  the  NCWM  Interim  Meeting. 
Comments  will  be  taken  on  lhe.se  and 
other  issues  during  several  public 
comment  sessions.  At  this  stage,  the 
items  are  proposals.  This  meeting  also 
includes  work  sessions  in  which  the 
Committees  may  akso  accept  comments, 
and  where  they  will  finalize 
recommendations  for  NCWM 
consideration  and  possible  adoption  at 
its  2013  Annual  Meeting  that  will  be 
held  at  the  Seelbach  Hilton  Hotel 
located  at  500  South  Fourth  Street  in 
Lexington,  Kentucky,  on  July  14-18, 
2013.  The  Committees  may  withdraw  or 
carryover  items  that  need  additional 
development. 

Some  of  the  items  listed  below 
provide  notice  of  projects  under 
development  by  groups  working  to 


develop  specifications,  tolerances,  and 
other  requirements  for  devices  used  in 
retail  sales  of  electricity  for  recharging 
vehicles  and  in  sub-metering 
applications  and  the  use  of  Global 
Positioning  System  (GPSJ  devices  for 
fare  determinations  in  the  vehicle-for- 
hire  industry  (e.g.,  taxis  and 
limousines).  Also  included  are  notices 
about  efforts  to  establish  methods  of  sale 
for  pressurized  containers  and  to 
develop  test  procedures  for  verifying  the 
net  contents  of  printer  ink  and  toner 
cartridges.  These  notices  are  intended  to 
make  interested  parties  aware  of  these 
development  projects  and  to  make  them 
aware  that  reports  on  the  status  of  the 
project  will  be  given  at  the  Interim 
Meeting.  The  notices  are  also  pre.sented 
to  invite  the  participation  of 
manufacturers,  experts,  consumers, 
users  and  others  who  may  be  interested 
in  these  efforts. 

The  Specifif;ations  and  Tolerances 
Committee  (S&T  Committee)  will 
consider  proposed  amendments  to  NIST 
Handbook  44,  “Specifications, 
'I’olerances,  and  other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices.”  Those  items 
address  weighing  and  mea.suring 
devices  used  in  commercial 
applications,  that  is,  devices  that  are 
used  to  buy  from  or  sell  to  the  public 
or  used  for  determining  the  quantity  of 
product  sold  among  businesses.  Issues 
on  the  agenda  of  the  NCWM  Laws  and 
Regulations  Committee  (L&R 
Committee)  relate  to  proposals  to  amend 
NIST  Handbook  130,  “Uniform  Laws 
and  Regulations  in  the  area  of  Legal 
Metrology  and  Engine  Fuel  Quality" 
and  NIST  Handbook  133,  “Cliecking  the 
Net  CAUitents  of  Pac:kaged  Goods.” 

NCWM  Specifications  and  Tolerances 
Committee 

The  following  items  are  proposals  to 
amend  NIST  Handbook  44; 

.Scales 

Item  320-1;  S.B.4.  Railway  Track  Scales 
and  Appendix  D — Definitions 

Railway  track  scales  are  used 
throughout  tlie  country  for  the 
determination  of  freight  charges  and  for 
commercial  transactions  for  a  wide 
variety  of  commodities  (e.g.,  coal,  grains 
and  chemicals)  totaling  billions  of 
dollars  each  year.  The  intent  of  this 
proposal  is  to  amend  NIST  Handbook  44 
to  recognize  changes  to  the  definition  of 
how  nominal  capacity  is  determined  for 
railway  track  scales.  The  new  definition 
was  recently  developed  by  Committee 
34 — Scales,  of  the  American  Railway 
Engineering  and  Maintenance-of-Way 
As.sociation  and  approved  for  inclusion 
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in  the  American  Association  of 
Railroads  (AAR)  Scale  Handbook. 
Adoption  of  the  proposed  revision  will 
ensure  that  NIST  Handbook  44  is 
consistent  with  the  AAR  Scale 
Handbook,  thus,  ensuring  uniformity  in 
state  laws  and  regulations,  which  apply 
to  railway  scales,  that  are  used 
extensively  in  interstate  commerce. 

Vehicle  Tank  Meters 

Item  331-2:  T.4.  Product  Depletion  Test 

The  vehicle  tank  meters  mounted  on 
multi-compartment  tank  trucks  are  used 
to  deliver  a  wide  variety  of  fuels  and 
other  products  to  businesses  and 
consumers  alike  (e.g.,  diesel  fuel,  home 
heating  fuel).  A  product  depletion  test  is 
conducted  to  ensure  that  the 
performance  accuracy  of  a  meter 
remains  within  tolerance  when  one 
compartment  in  the  tank  truck  empties 
of  product  and  the  delivery  is  continued 
from  another  compartment.  This 
proposal  would  amend  NIST  Handbook 
44  to  base  the  product  depletion  test 
tolerances  on  the  meter’s  maximum 
flow  rate  (a  marking  required  on  all 
meters),  rather  than  the  marked  meter 
size  (this  marking  is  required  for  meters 
manufactured  in  2009  or  later).  The 
intent  of  this  proposal  is  to  ensure 
consistent  application  of  the  tolerances 
to  product  depletion  tests  conducted  on 
older  and  newer  meters.  It  will  also 
eliminate  an  unintentional  gap  that 
allows  an  unreasonably  large  tolerance 
to  be  applied  to  small  meters. 

Mass  Flow  Meters 

Item  337-1:  Appendix  D — Definitions: 
Diesel  Liter  and  Diesel  Gallon 
Equivalents  of  Natural  Gas 

In  1994  both  liter  and  gallon 
equivalents  for  gasoline  (based  on  an 
“average”  equivalent  energy  content 
developed  by  the  industry)  were 
e.stablished  by  the  NCWM  based  on  the 
industry’s  request  to  provide  a  means 
for  consumers  to  make  value  and  fuel 
economy  comparisons  between 
compressed  natural  gas  (CNG)  and  a 
liter  or  gallon  of  gasoline  in  order  to 
promote  broader  acceptance  and  use  of 
CNG  as  a  vehicle  fuel.  This  proposal 
would  establish  a  “die.sel  liter 
equivalent  (DLE)”  and  a  “diesel  gallon 
equivalent  (DGE)”  and  equivalent  mass 
values  for  these  units  when  they  are 
used  in  retail  vehicle  refueling 
applications.  The  use  of  these  units  is  to 
inform  consumers  that  a  DLE  or  DGE  of 
“compressed”  or  “liquefied”  natural  gas 
contains  approximately  the  same 
amount  of  energy  they  would  receive  if 
they  purchased  a  liter  or  gallon  of  diesel 
fuel.  The  submitter  of  this  proposal 
believes  that  adoption  and  use  of  the 


DLE  or  DGE  in  retail  fuel  sales  would 
make  it  easier  for  consumers  to  make 
price,  value,  and  fuel  economy 
comparisons  between  an  equivalent  liter 
or  gallon  of  compressed  natural  gas  and 
diesel  fuel.  See  also  Item  337-2:  S.1.2. 
Compressed  Natural  Gas  Dispensers, 
S.1.3.1.1.,  Compressed  Natural  Gas  Used 
as  an  Engine  Fuel,  and  S.5.2.  Marking  of 
Gasoline  Volume  Equivalent  Conversion 
Factor,  and  Item  232-1:  Section  2.27. 
Retail  Sales  of  Natural  Gas  Sold  as  a 
Vehicle  Fuel  in  the  Laws  and 
Regulations  Committee  Agenda. 

Use  of  GPS  Systems  for  Fare 
Determinations — Developing  Item 

Item  360-6:  Global  Positioning  Systems 
for  Fare  Determinations  in  the  Vehicle 
for  Hire  Industry 

This  item  is  presented  to  raise 
awareness  of  work  that  is  underway  to 
amend  Section  5.54.  “Taximeters”  to 
incorporate  specifications,  tolerances, 
user  and  other  technical  requirements 
for  devices  that  incorporate  Global 
Positioning  Satellite  (GPS)  systems,  and 
associated  software  commercially  to 
compute  fares  or  fees  based  upon 
distance  and/or  time  measurements. 

GPS  systems  and  applications  designed 
to  compute  fares  based  upon  distance 
and/or  time  measurements  are  being 
introduced  into  the  vehicle  for-hire 
industry  (e.g.,  taxicabs,  limousines) 
across  the  country.  Appropriate 
technical  and  device  accuracy 
requirements  must  be  developed  for 
manufacturers  and  users  of  these 
devices,  and  for  weights  and  measures 
officials  so  that  consumers  can  be 
assured  of  accurate  fares  associated  with 
the  transportation  service  provided  and 
to  enable  consumers  to  make  value 
comparisons  between  competing 
services. 

NCWM  Laws  and  Regulations 
Committee  (L  &  R  Committee) 

The  following  items  are  proposals  to 
amend  NIST  Handbook  130  or  NIST 
Handbook  133: 

NIST  Handbook  130 — Uniform 
Regulation  for  the  Method  of  Sale  of 
Commodities 

Item  231-2:  Section  10.3.  Aerosols  and 
Similar  Pressurized  Containers 

This  propo.sal  is  intended  to  provide 
an  appropriate  method  of  sale  (i.e.,  the 
product  must  be  offered  for  sale  by 
either  weight  or  fluid  volume  but  not 
both)  for  packages  utilizing  the  Bag  on 
Valve  (BOV)  technology.  BOV  means  a 
pressurized  package  where  a  propellant 
is  not  expelled  with  the  product  when 
the  valve  is  activated.  BOV  packaging 
has  been  in  the  marketplace  for  many 


years  and  is  used  to  sell  the  same 
products  sold  in  aerosol  containers  (e.g., 
sunscreen,  wound  wash,  shaving  cream, 
and  car  products).  Some  BOV  packages 
have  their  net  contents  declared  in 
terms  of  fluid  volume.  Section  10.3. 
currently  requires  aerosols  and  similar 
pressurized  containers  to  disclose  their 
net  quantity  in  terms  of  weight.  Because 
BOV  containers  (net  contents  in  fluid 
volume)  are  being  used  to  sell  the  same 
type  of  products  dispensed  from  aerosol 
containers  (net  contents  in  weight), 
consumers  are  unable  to  make  value 
comparisons. 

Item  232-6:  Packaged  Printer  Ink  and 
Toner  Cartridges 

This  proposal  was  originally  intended 
to  establish  a  method  of  sale  for  inkjet 
and  toner  cartridges  to  ensure  that 
consumers  are  informed  about  the  net 
quantity  of  contents  of  packages  and  so 
they  can  make  value  comparisons.  The 
original  proposals  would  have  required 
manufacturers  (and  aftermarket  refillers) 
to  declare  net  quantities  to  facilitate 
both  value  comparison  by  consumers 
and  verification  by  weights  and 
measures  officials,  and  to  ensure  equity 
between  buyer  and  seller  and  fair 
competition  between  sellers, 
manufacturers  and  refillers.  At  the  201 2 
NCWM  Annual  Meeting  a  newly  formed 
Printer  Ink  and  Toner  Cartridge 
Gravimetric  Package  Testing  Task  Group 
(Task  Group)  met  to  consider  test 
methods  that  could  be  used  to  verify  the 
net  contents  of  packages.  The  Task 
Group  will  report  on  its  progress  at  the 
meeting.  See  also  Item  260-3 
Gravimetric  Testing  of  Printer  Ink  and 
Toner  Cartridges  for  more  information. 

Retail  Sale  of  Electricity  for  Vehicle 
Recharging — Developing  Item 

Item  270-2:  Uniform  Method  of  Sale 
Regulation,  Section  2. XX.  Retail  Sale  of 
Electricity/Vehicle 

A  workgroup  on  retail  sales  of 
electricity  for  vehicle  recharging  has 
been  formed  to  engage  manufacturers, 
users  and  others  involved  in  vehicle 
recharging  and  the  weights  and 
measures  community  in  helping  to 
develop  a  proposed  method  of  sale  for 
electricity  sold  at  the  retail  level  to 
recharge  vehicles.  Any  stakeholder, 
including  vehicle  and  device 
manufacturers,  consumers,  public 
utility  commissions,  weights  and 
measures  officials,  smart  grid  experts, 
and  all  others  interested  in  the 
development  of  a  method  of  sale  for 
electricity  and  other  requirements  for 
devices  use  to  sell  electricity  to  recharge 
vehicles  are  invited  to  participate  in  this 
effort.  In  addition  to  method  of  sale 
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roquirements,  the  workgroup  will 
consider  proposals  for  specifications, 
tolerances,  and  user  requirements  for 
measuring  devices,  and  possible 
requirements  for  device  security  and 
information  posting  requirements  (e.g., 
information  on  service  fees,  charging 
rates  and  how  to  contact  the  party 
responsible  for  the  device).  A  work 
group  report  will  b»!  presented  at  the 
meeting. 

Uniform  Engine  Fuels  and  Automotive 
Lubricants  Regulation 

Item  237-2;  Section  2.1.4.  Minimum 
Antiknock  Index  (AKI),  Section  2.1.5. 
Minimum  Motor  Octane  Number  and 
Table  1.  Minimum  Antiknock  Index 
Requirements 

This  is  a  proposal  to  discontinue  the 
ob.solete  practice  of  altitude  de-rating  of 
octane,  to  estabb’sh  a  national  octane 
baseline,  and  to  establish  uniform 
octane  labeling  requirements.  The 
proposal  will  amend  the  Engine  Fuels 
and  Automotive  Lubricants  Regulation 
to  bring  it  into  agreement  with  efforts 
underway  in  the  ASTM  Gasoline  and 
Oxygenates  Subcommittee  to  include  a 
minimum  motor  octane  number  (MON) 
performance  limit  in  its  specifications 
for  gasoline.  Vehicles  manufactured 
after  1984  include  engine  computer 
controls  that  maintain  optimal 
performance  when  they  use  gasoline 
with  an  octane  of  87  AKI  or  higher.  The 
current  practice  of  altitude  de-rating  of 
octane,  results  in  octanes  below  87  AKI 
which  reduces  a  vehicle’s  efficiency  and 
fuel  economy.  Increasingly,  more 
vehicles  are  boosted  (turbocharged/ 
supercharged)  eliminating  the  intake  air 
effects  caused  by  altitude.  Additionally, 
consumers  using  gasoline  with  an 
octane  AKI  below  87  may  void  their 
vehicle  warranty. 

Dated:  December  2H,  2012. 

Willie  K.  May, 

Associate  Director  for  Laboratory  Prof'ranis. 
IFR  Doc.  2012-31.596  Filed  1-2-13;  8:45  am] 

BILLING  CODE  351 0-1 3-4* 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

agency:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  The  Visiting  Committee  on 
Advanced  Technology  (VCAT  or 
Committee),  National  Institute  of 


Standards  and  Technology  (NIST),  will 
meet  in  open  session  on  Wednesday, 
February  6,  2013,  from  11:00  a.m.  to 
5:00  p.m.  Eastern  Time  and  Thursday, 
February  7,  2013,  from  8:30  a.m.  to 
11:15  a.m.  Eastern  Time.  The  VCAT  is  . 
composed  of  fifteen  members  appointed 
by  the  Under  Secretary  of  Commerce  for 
Standards  and  Technology  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations. 

DATES:  The  VCAT  will  meet  on 
Wednesday,  February  6,  2013,  from 
11:00  a.m.  to  5:00  p.m.  Eastern  Time 
and  Thursday,  February  7,  2013,  from 
8:30  a.m.  to  11:15  a.m.  Eastern  Time. 

ADDRESSES:  The  meeting  will  be  held  in 
tlie  Portrait  Room,  Administration 
Building,  at  NIST,  100  Bureau  Drive, 
Gaithersburg,  Maryland,  20899.  Please 
note  admittance  instructions  under  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Shaw,  VCAT,  NIST,  100 
Bureau  Drive,  Mail  Stop  1060, 
Gaithersburg,  Maryland  20899-1060, 
telephone  number  301-97.5-2667.  Ms. 
Shaw’s  email  address  is 
steplianie.shaiv@nist.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  1.5  U.S.C].  278  and  the  Federal 
Advisory  Committee  Ai.-t,  as  amended,  5 
tJ.S.C.  App. 

The  purpose  of  this  meeting  is  for  the 
VCAT  to  review  and  make 
recommendations  regarding  general 
policy  for  NIST,  its  organization,  its 
iuulget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  Tlie  agenda  will  include 
an  update  on  NIST  followed  by 
presentations  and  discussions  on  the 
Adminifttration’s  priorities  for  2013  in 
science  and  technology  and  in 
manufacturing,  NIST’s  safety  metrits, 
and  NIST’s  activities  related  to  the 
Manufacturing  Extension  Partnership 
and  the  Baldrige  Performance 
Excellence  Program.  The  VCAT 
Subcommittee  on  Safety  will  review  its 
recommendations  for  deliberation  by 
the  Committee.  The  meeting  will  also 
include  presentations  and  discussions 
on  the  VCAT  agenda  for  2013  and  initial 
observations,  findings,  and 
recommendations  for  the  2012  VCAT 
Annual  Report.  The  agenda  may  change 
to  accommodate  Committee  business. 
The  final  agenda  will  be  posted  on  the 
NIST  Web  site  at  http://\v\vw. nist.gov/ 
director/vcat/agenda.cfm. 


Individuals  and  repre.sentatives  of 
organizations  who  would  like  to  offer 
comments  and  suggestions  related  to  the 
C.ommittee’s  affairs  are  invited  to 
request  a  place  on  the  agenda.  On 
February  7,  approximately  one-half  hour 
will  bo  reserved  in  the  morning  for 
public  comments  and  speaking  times 
will  be  assigned  on  a  first-come,  first- 
serve  basis.  The  amount  of  time  per 
speaker  will  be  determined  by  the 
number  of  reque.sts  received,  but  is 
likely  to  be  about  3  minutes  each.  The 
exact  time  for  public  comments  will  be 
included  in  the  final  agenda  that  will  be 
posted  on  the  NIST  Web  site  at  http:// 
www.nist.gov/director/vcat/agenda.cfm. 
Questions  from  the  public  will  not  be 
considered  during  this  period.  Speakers 
who  wish  to  expand  upon  their  oral 
.statements,  those  who  had  wished  to 
speak,  but  could  not  be  accommodated 
on  the  agenda,  and  those  who  were 
unable  to  attend  in  person  are  invited  to 
submit  written  statements  to  VCAT, 
NIST,  100  Bureau  Drive,  MS  .1060, 
Gaithersburg,  Maryland,  20899,  via  fax 
at  301-216-0529  or  electronically  by 
email  to  gail.ehrliGh@nist.gov. 

All  visitors  to  the  NIST  site  are 
required  to  pre-register  to  be  admitted. 
Please  submit  your  name,  time  of 
arrival,  email  address  and  phone 
number  to  Stephanie  Shaw  by  5:00  p.m. 
Eastern  Time,  Thursday,  January  31, 
2013.  Non-U. S.  citizens  must  also 
submit  their  country  of  citizenship,  title, 
employer/sponsor,  and  address.  Ms. 
Shaw’s  email  address  is 
stcphanie.shaw@nist.gov  and  her  phone 
number  is  301-97.5-2667. 

Dated:  Decombor  28,  2012. 

Willie  E.  May, 

Associate  Director  for  Laboratory  Programs. 
(FR  Doc.  2012-31.597  Filed  1-2-13;  8:45  am] 

BILLING  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

[Docket  No.  PTO-P-201 2-0052] 

Request  for  Comments  and  Notice  of 
Roundtable  Events  for  Partnership  for 
Enhancement  of  Quality  of  Software- 
Related  Patents 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
action:  Request  for  comments.  Notice  of 
meetings. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (LISPTO)  seeks  to 
form  a  partnership  with  the  software 
community  to  enhance  the  quality  of 
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software-related  patents  (Software 
Partnership).  Members  of  the  public  are 
invited  to  participate.  The  Software 
Partnership  will  be  an  opportunity  to 
bring  stakeholders  together  through  a 
series  of  roundtable  discussions  to  share 
ideas,  feedback,  experiences,  and 
insights  on  software-related  patents.  To 
commence  the  Software  Partnership  and 
to  provide  increased  opportunities  for 
all  to  participate,  the  USPTO  is 
sponsoring  two  roundtable  events  with 
identical  agendas,  one  in  Silicon  Valley, 
and  the  other  in  New  York  City.  Each 
roundtable  event  will  provide  a  forum 
for  an  informal  and  interactive 
discussion  of  topics  relating  to  patents 
that  are  particularly  relevant  to  the 
software  community.  While  public 
attendees  will  have  the  opportunity  to 
provide  their  individual  input,  group 
consensus  advice  will  not  he  sought. 

For  these  initial  roundtable  events, 
this  notice  sets  forth  several  topics  to 
begin  the  Software  Partnership 
discussion.  The  first  topic  relates  to  how 
to  improve  clarity  of  claim  boundaries 
that  define  the  scope  of  patent 
protection  for  claims  that  use  functional 
language.  The  second  topic  requests  that 
the  public  identify  additional  topics  for 
future  discussion  by  the  Software 
Partnership.  The  third  topic  relates  to  a 
forthcoming  Request  for  Comments  on 
Preparation  of  Patent  Applications  and 
offers  an  opportunity  for  oral 
presentations  on  the  Request  for 
Comments  at  the  Silicon  Valley  and 
New  York  City  roundtable  events. 
Written  comments  are  requested  in 
response  to  the  first  two  discussion 
topics.  Written  comments  on  the  third 
discussion  topic  must  be  submitted  as 
directed  in  the  forthcoming  Request  for 
Comments  on  Preparation  of  Patent 
Applications. 

DATES:  Events:  The  Silicon  Valley  event 
will  be  hold  on  Tuesday,  February  12, 
2013,  beginning  at  9  a.m.  Pacific 
Standard  Time  (PST)  and  ending  at  12 
p.m.  PST.  The  New  York  City  event  will 
be  held  on  Wednesday,  February  27, 
2013,  beginning  at  9  a.m.  Eastern 
Standard  Time  (e.s.t.)  and  ending  at  12 
p.m.  e.s.t. 

Comments:  To  be  ensured  of 
consideration,  written  comments  must 
be  received  on  or  before  March  15,  2013. 
No  public  hearing  will  be  held. 

Registration:  Registration  for  both 
roundtable  events  is  requested  by 
February  4,  2013. 

ADDRESSES:  Events:  The  Silicon  Valley 
event  will  be  held  at;  Stanford 
University,  Paul  Bre.st  Hall,  555 
Salvatierra  Walk,  Stanford,  CA  94305- 
2087. 


The  New  York  Caty  event  will  be  held 
at:  New  York  University,  Henry 
Kaufman  Management  Center,  Faculty 
Lounge,  Room  11-185,  44  West  4th  St., 
New  York,  NY  10012. 

Comments:  Written  comments  should 
be  sent  by  electronic  mail  addressed  to 
SoftwareRoundtahIe20J3@uspto.gov. 
Comments  may  also  be  submitted  by 
mail  addressed  to;  Mail  Stop 
Comments — Patents,  Commissioner  for 
Patents,  P.O.  Box  1450,  Alexandria,  VA 
22313-1450,  marked  to  the  attention  of 
Seema  Rao,  Director  Technology  Center 
2100.  Although  comments  may  be 
submitted  by  mail,  the  USPTO  prefers  to 
receive  comments  via  the  Internet. 

The  comments  will  be  available  for 
public  inspection  at  the  Office  of  the 
Commi-ssioner  for  Patents,  located  in 
Madison  East,  Tenth  Floor,  600  Dulany 
Street,  Alexandria,  Virginia,  and  will  be 
available  via  the  U,SPTO  Internet  Web 
site  at  http://wi\'w.uspto.gov.  Because 
comments  will  be  available  for  public 
inspection,  information  that  is  not 
desired  to  be  made  public,  such  as  an 
address  or  phone  number,  should  not  be 
included  in  the  comments.  Parties  who 
would  like  to  rely  on  confidential 
information  to  illustrate  a  point  are 
requested  to  summarize  or  otherwise 
submit  the  information  in  a  way  that 
will  permit  its  public  disclosure. 

Registration:  Two  separate  roundtable 
events  will  occur,  with  the  first  in 
Silicon  Valley  and  the  second  event  in 
New  York  City.  Registration  is  required, 
and  early  registration  is  recommended 
because  seating  is  limited.  There  is  no 
fee  to  register  for  the  roundtable  events, 
and  registration  will  be  on  a  first-come, 
first-served  basis.  Registration  on  the 
day  of  the  event  will  be  permitted  on  a 
space-available  basis  beginning  30 
minutes  before  the  event. 

To  register,  please  send  an  email 
message  to 

SoftwareRoundtahle20J3@uspto.gov 
and  provide  the  following  information: 
(1)  Your  name,  title,  and  if  applicable, 
company  or  organization,  address, 
phone  number,  and  email  address;  (2) 
which  roundtable  event  you  wish  to 
attend  (Silicon  Valley  or  New  York 
City);  and  (3)  if  you  wish  to  make  an 
oral  presentation  at  the  event,  the 
specific  topic  or  issue  to  be  addressed 
and  the  approximate  desired  length  of 
your  presentation.  Each  attendee,  even 
if  from  the  same  organization,  mu.st 
register  separately. 

The  USPTO  will  attempt  to 
accommodate  all  persons  who  wish  to 
make  a  presentation  at  the  roundtable 
events.  After  reviewing  the  list  of 
speakers,  the  USPTO  will  contact  each 
speaker  prior  to  the  event  with  the 
amount  of  time  available  and  the 


approximate  time  that  the  speaker’s 
presentation  is  scheduled  to  begin. 
Speakers  must  then  send  the  final 
electronic  copi^^s  of  their  presentations 
in  Microsoft  PowerPoint  or  Microsoft 
Word  to 

SoftwareRoundtahle20J3@uspto.govby 
February  1,  2013,  so  that  the 
presentation  can  be  displayed  at  the 
events. 

The  U.SPTO  plans  to  make  the 
roundtable  events  available  via  Web 
cast.  Web  cast  information  will  be 
available  on  the  USPTO’s  Internet  Web 
site  before  the  events.  The  written 
comments  and  list  of  the  event 
participants  and  their  affiliations  will  be 
posted  on  the  USPTO’s  Internet  Web 
site  at  vx’u'w.uspto.gov. 

If  you  need  special  accommodations 
due  to  a  disability,  please  inform  the 
contact  persons  identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Seema  Rao,  Director  Technology  Center 
2100,  by  telephone  at  571-272-3174,  or 
by  electronic  mail  message  at 
seema.rao@uspto.gov  or  Matthew  j. 

Sked,  Legal  Advisor,  by  telephone  at 
(571)  272-7627,  or  by  electronic  mail 
message  at  matthew.sked@uspto.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose  of  Notice:  This  notice  is 
directed  to  announcing  the  Software 
Partnership  which  is  a  cooperative  effort 
between  the  USPTO  and  the  software 
community  to  explore  ways  to  enhance 
the  quality  of  software-related  patents. 
The  Software  Partner.ship  will 
commence  with  the  two  bi-coastal 
roundtable  events.  The  initial  topics 
selected  for  comment  and  discussion 
have  been  chosen  based  on  input  the 
USPTO  has  received  regarding  software- 
related  patents.  The  input  has  been 
gleaned  from  public  commentary  on 
patent  quality,  dialogue  with 
stakeholders  that  have  requested  that 
the  U.SPTO  take  a  closer  h)ok  at  the 
quality  of  software-related  patents,  and 
from  insight  ba.sed  on  court  cases  in 
which  software-related  patents  have 
been  the  subject  of  litigation.  The  public 
is  invited  to  provide  comments  on  these 
initial  topics  and  to  identify  future 
topics  for  discussion. 

II.  Background  on  Initiative  to 
Enhance  Quality  of  Software-Related 
Patents:  The  USPTO  is  continuously 
seeking  ways  to  improve  the  quality  of 
patents.  A  quality  patent  is  defined,  for 
purposes  of  this  notice,  as  a  patent;  (a) 
For  which  the  record  is  clear  that  the 
application  has  received  a  thorough  and 
complete  examination,  addressing  all 
issues  on  the  record,  all  examination 
having  been  done  in  a  manner  lending 
confidence  to  the  public  and  patent 
owner  that  the  resulting  patent  is  most 
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likely  valid;  (b)  for  which  the  protection 
granted  is  of  proper  scope;  and  (c) 
which  provides  sufficiently  clear  notice 
to  the  public  as  to  what  is  protected  by 
the  claims. 

.Software-related  patents  pose  unique 
challenges  from  both  an  examination 
and  an  enforcement  perspective.  One  of 
the  most  significant  issues  with  software 
inventions  is  identifying  the  scope  of 
coverage  of  the  patent  claims,  which 
define  the  boundaries  of  the  patent 
property  right.  Software  by  its  nature  is  ■ 
operation -based  and  is  typically 
embodied  in  the  form  of  rules, 
operations,  algorithms  or  the  like. 

Unlike  hardware  inventions,  the 
elements  of  software  are  often  defined 
using  functional  language.  While  it  is 
permissible  to  use  functional  language 
in  patent  claims,  the  boundaries  of  the 
functional  claim  element  must  be 
discernible.  Without  clear  boundaries, 
patent  examiners  cannot  effectively 
ensure  that  the  claims  define  over  the 
prior  art,  and  the  public  is  not 
adequately  notified  of  the  scope  of  the 
patent  rights.  Compliance  with  35 
II.S.C.  112(b)  (second  paragraph  prior  to 
enactment  of  the  Leahy-Smith  America 
Invents  Act  (AlA))  ensures  that  a  claim 
is  definite. 

There  are  several  ways  to  draft  a  claim 
effectively  using  functional  language 
and  comply  w'ith  secticm  112(bj.  One 
way  is  to  modify  the  functional 
language  with  .structure  that  can 
perform  the  recited  function.  Another 
way  is  to  invoke  35  U.S.C.  112(f)  (sixth 
paragraph  pre-AlA)  and  employ  so- 
called  “means-plus-function”  language. 
Under  section  112(f),  an  element  in  a 
claim  for  a  combination  may  be 
expressed  as  a  means  or  step  for 
performing  a  specified  function  without 
the  recital  of  structure,  material  or  acts 
in  support  thereof,  and  shall  be 
con.strued  to  cover  the  corresponding 
structure,  material,  or  acts  deiscribed  in 
the  specification  and  equivalents 
thereof.  As  is  often  the  ca.se  with 
software-related  claims,  an  issue  can 
arise  as  to  whether  sufficient  structure 
is  present  in  the  claim  or  in  the 
specification,  when  section  112(f)  is 
invoked,  in  order  to  satisfy  the 
requirements  of  .section  1 12(b)  retjuiring 
clearly  defined  claim  boundaries. 
Defining  the  structure  can  be  critical  to 
setting  clear  claim  boundaries. 

III.  Topics  for  Public  Comment  and 
Discussion  at  the  Roundtable  bvents: 
The  USPTO  is  seeking  input  on  the 
follow’ing  topics  relating  to  enhancing 
the  quality  of  software-related  patents. 
These  initial  topics  are  intended  to  be 
the  first  of  many  topics  to  b(!  explored 
in  a  series  of  roundtables  that  may 
ultimately  be  u.sed  for  USPTO  quality 


initiatives,  public  education  or 
examiner  training.  First,  written  and 
oral  comments  are  sought  on  input 
regarding  improving  the  clarity  of  claim 
boundaries  for  software-related  claims 
that  use  functional  language  by  fojuising 
on  35  U.S.C.  112  (b)  and  (fj  during 
pro.secution  of  patent  applications. 
.Second,  written  and  oral  comments  are 
sought  on  future  topics  for  the  .Softwart; 
Partnership  to  address.  Third,  oral 
comments  are  sought  on  the 
forthcoming  Request  for  (Comments  on 
Preparation  of  Patent  Applications  to 
the  extent  that  the  topics  of  that  notice 
particularly  pertain  to  software-related 
patents. 

The  initial  topics  for  which  the 
USPTO  is  requesting  written  and,  if 
desired,  oral  comments  are  as  follows: 

Topic  1:  Establishing  Clear  Boundaries 
for  Claims  That  Use  Functional 
Language 

The  USPTU  seeks  comments  on  how 
to  more  effectively  ensure  that  the 
boundaries  of  a  claim  are  clear  so  that 
the  public  can  under.stand  what  subject 
matter  is  protected  by  the  patent  claim 
and  the  patent  examiner  can  identify 
and  apply  the  most  pertinent  prior  art. 
.Specifically,  comments  are  sought  on 
the  following  que.stions.  It  is  reque.sted 
that,  where  possible,  specific  claim 
examples  and  supporting  disclosure  be 
provided  to  illustrate  the  points  made. 

1.  When  means-plus-function  style 
claiming  under  35  U.S.C.  112(f)  is  u.sed 
in  software-related  claims,  indefinite 
claims  can  be  divided  into  two  di.stiiu.t 
groups:  claims  where  the  specification 
discloses  no  corresponding  structure; 
and  claims  where  the  specification 
discloses  structure  but  that  structure  is 
inadequate.  In  order  to  specify  adequate 
structure  and  comply  with  35  U.S.(]. 

1 12(b),  an  algorithm  must  be  expressed 
in  sufficient  detail  to  provide  means  to 
accomplish  the  claimed  huiction.  In 
general,  are  the  requirements  of  35 
U..S.C.  112(b)  for  providing 
corresponding  structure  to  perform  the 
claimed  function  typically  being 
complied  with  by  applicants  and  are 
such  requirements  being  applied 
properly  during  examination?  In 
particular: 

(a)  Do  supporting  di.sclosures 
adequately  define  any  structure 
corresponding  to  the  claimed  function? 

(b)  If  some  structure  is  provided,  wbal 
sbould  constitute  .sufficient  ‘structural’ 
support? 

(c)  What  level  of  detail  of  algorithm 
should  be  required  to  meet  tin;  sufru:ienl 
.slrui:ture  requirement? 

2.  In  software-related  claims  that  do 
not  invoke  35  U..S.(^  112(11  but  do  recite 
functional  language,  what  would 


constitute  sufficient  definiteness  under 
35  U..S.(’,.  112(h)  in  order  for  the  claim 
boundaries  to  bo  clear?  In  particular: 

(a)  Is  it  necessary  for  the  claim 
element  to  also  recite  structure 
sufficiently  specific  for  performing  the 
function? 

(b)  If  not.  what  .structural  disclosure  is 
necessary  in  the  specification  to  clearly 
link  that  structure  to  the  recited 
function  and  to  ensure  that  the  bounds 
of  the  invention  are  sufficiently 
demarcated? 

3.  Should  claims  that  recite  a 
computer  for  performing  certain 
functions  or  configured  to  perform 
certain  functions  be  treated  as  invoking 
35  U..S.C.  112(f)  although  the  elements 
are  not  set  forth  in  conventional  means- 
plus-function  format? 

Topic  2:  Future  Discussion  Topics  for 
the  Software  Partnership 

The  U.SPTO  is  .seeking  public  input 
on  topics  related  to  enhancing  the 
quality  of  .software-related  patents  to  be 
discussed  at  future  .Software  Partnership 
events.  The  topics  will  be  used  in  an 
effort  to  extend  and  expand  the  dialogue 
between  the  public  and  the  U.SPTO 
regarding  enhancing  quality  of  software- 
related  patents.  The  .Software 
Partnership  is  intended  to  provide  on¬ 
going,  interactive  opportunities  and  a 
forum  for  engagement  with  the  USPTO 
and  the  public  on  .software-related 
patents.  Therefore,  to  plan  future  events, 
the  U.SPTO  seeks  input  on  which  topics, 
and  in  what  order  of  priority,  are  of 
most  interest  to  the  public.  Input 
gathered  from  these  events,  may  be  u.sed 
as  the  basis  for  internal  training  efforts 
and  quality  initiatives.  One  potential 
topic  for  future  discussion  is  how 
determinations  of  obviou.sness  or  non¬ 
obviousness  of  software  inventions  can 
be  improved.  Another  potential  topic  is 
how  to  provide  the  best  prior  art 
resources  for  examiners  beyond  the 
body  of  U..S.  Patents  and  U..S.  Patent 
Publications.  Additional  topics  are 
welcomed. 

Another  topic  for  which  the  USPTO  is 
requesting  oral  comment  at  the 
roundtable  events  is  as  follows:  ■ 

Topic  3:  Oral  Presentations  on 
Preparation  of  Patent  Applications 

In  the  near  future,  the  USPTO  will 
issue  a  Rtiquest  for  Comments  on 
Preparation  of  Patent  Applications.  The 
j)urpo.se  of  this  forthcoming  Request  for 
Comments  is  to  seek  public  input  on 
whethcir  c(>rtain  practices  could  or 
should  be  used  during  the  preparation 
of  an  application  to  place  the 
application  in  the  best  possible 
cf)ndition  for  examination  and  whether 
the  use  of  these  practices  would  assi.st 
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the  public  in  determining  the  scope  of 
the  claims  as  well  as  the  meaning  of  the 
claim  terms  in  the  specification.  To 
ensure  proper  consideration,  written 
comments  to  the  forthcoming  Kecpiest 
for  Comments  should  only  he  submitted 
in  response  to  that  notii;e  to  Qtialilv 
AppIi(:ations_(A)mm(ints<f^uspto.gov. 
However,  registrants  may  make  oral 
presentations  at  the  Silicon  Valley  and 
New  York  City  roundtable  events  on  the 
topics  related  to  the  forthcoming 
Request  for  Comments  to  the  extent  that 
the  topics  pertain  to  .software-related 
inventions.  Note  particularly  two 
questions  from  the  forthcoming  Request 
for  Comments,  which  are  previewed 
below.  Oral  comments  are  njquested  on 
the  advantages  and  disadvantages  of 
applicants  employing  the  following 
practices  when  preparing  patent 
applications  as  they  relate  to  software 
claims. 

•  Expnsssly  identifying  clauses 
within  particular  claim  liuMtations  for 
which  the  inventor  intends  to  invoke  35 
II.S.C.  112(f)  and  pointing  out  where  in 
the  specification  corresptjnding 
.structures,  materials,  or  a<:ts  are 
di.sclo.sed  that  are  linked  to  the 
identified  35  IJ.S.C.  112(f)  claim 
limitations;  and 

•  Using  textual  and  graphic:al 
notation  systems  known  in  the  art  to 


disclose  algorithms  in  support  of 
computer-imphimented  claim 
limitations,  such  as  C-like  pseudo-code 
or  XMI,-like  .schemas  for  textual 
notation  and  Unified  Modeling 
Language  (UML)  for  graphical  notation. 

Dated;  December  27,  2012. 

David  ).  Kappos, 

Under  Ser.reUir\’  of  Commerce  for  Intellecliiol 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

IKR  Uor..  2012-.31.'i‘t4  Filed  l-2-i:i;  12;n9  pni] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Federal  Advisory  Committee;  Defense 
intelligence  Agency  (DIA)  Advisory 
Board;  Closed  Meeting 

agency:  DIA,  Department  of  Defense 
(DoD). 

ACTION:  Mooting  notice. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  (Committee  Act  of 
1072  (5  U.S.C.  Appendix  2  (2001)),  the 
Government  in  the  vSunshine  Act  of 
1976  (5  U.S.C.  552h).  and  41  CiFR  102- 
3.10,  DoD  hereby  announces  that  the 
DIA  Advisory  Board  will  meet  on 
january  22,  2013.  The  meeting  is  closed 


to  the  public.  The  meeting  necessarily 
includes  discus.sions  of  cla.ssified 
information  relating  to  DlA's 
intelligence  operations  including  its 
support  to  current  operations. 

DATES:  The  meeting  will  be  held  on 
lanuary  22,  2013,  from  9:00  a.m.  to  4:00 
p.m. 

ADDRESSES:  The  meeting  will  he  held  at 
Joint-Base  Bolling-Anaco.stia, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Ellen  M.  Ardrey,  (202)  231-OHOO, 
Designated  Federal  Officer,  DIA  Office 
for  Congressional  and  Public  Affairs, 
Pentagon  1 A874,  Washington,  D(i 
20340-5100. 

Committee's  Designated  Federal 
Officer:  Ms.  Ellen  M.  Ardrey.  (202)  231  — 
0800,  DIA  Office  for  ('.ongressional  and 
Public  Affairs,  Pentagon  1A874, 
Washington,  D(i  20340-5100. 

Ellen.  ardreyiUdod  iis.n  lil. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting 

F’or  the  Advisory  Board  to  discuss 
DIA  o|)erations  and  capabilities  in 
support  of  current  intelligence 
operations. 

Agenda 

fanuaiy  22,  2013: 


9:00  a.m.  . 

9.00  a  m.  . 
10:00  a.m. 
11:30  a.m. 
12:45  p.m. 
1:30  p.m.  . 
3:30  p.m.  . 
4:00  p.m.  . 


;  Call  to  Order  . 

I  Administrative  Business. 

I  Classified  Discussion  with  Director,  DIA 
I  Working  Lunch. 

Classified  Briefing . 

Advisory  Board  Work  Session. 

!  Classified  Discussion  with  Director,  DIA 
I  Wrap-up/Adjourn. 


Ms.  Ellen  M.  Ardrey,  Designated  Federal  Officer, 
Mrs  Mary  Margaret  Graham,  Chaiman 

LTG  Michael  T.  Flynn,  USA,  Director,  DIA. 

DIA  Staff. 

LTG  Michael  T.  Flynn,  USA,  Director,  DIA. 


Pursuant  to  5  U.S.C.  552h,  as 
amended,  aivd  41  CFR  102-3.155,  the 
Director,  DIA,  has  determined  that  the 
meeting  shall  be  clo.sed  to  the  public. 
The  Director,  DIA,  in  consultation  with 
the  DIA  Office  of  the  Crmeral  Coun.sel, 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  Board’s  meetings  he  closed  to  the 
public  because  they  include  discussions 
of  classified  information  and  matters 
covered  by  5  U.S.C.  552h(c)(l). 

Written  Statements 

Pursuant  to  41  (T’R  1 02-3.1  ()5(j)  and 
102-3.140,  and  section  10(a)(3)  of  the 
Federal  Advisory  Board  Committee  Act 
of  1972,  the  public  or  interested 
organizations  may  submit  written 
statements  at  any  time  to  the  DIA 
Advisory  Board  regarding  its  missions 
and  functions.  All  written  statements 


shall  bo  submitted  to  the  Designated 
F’ederal  Official  for  the  DIA  Advi.sory 
Board.  The  Designated  Federal  Official 
will  ensure  that  written  statements  are 
provided  to  the  Board  for  its 
consideration.  Written  statements  may 
also  he  submitted  in  resjionse  to  the 
stated  agenda  of  planned  hoard 
meetings.  Statements  submitted  in 
respon.se  to  this  notice  must  be  received 
by  the  Designated  F’ederal  Officer  at 
least  five  calendar  days  prior  to  the 
meeting  which  is  the  subject  of  this 
notice.  Written  statements  received  after 
that  date  may  not  be  provided  or 
considered  by  the  Board  until  its  next 
meeting.  All  submissions  provided 
before  that  date  will  be  presented  to  the 
Board  before  the  meeting  that  is  subject 
of  this  notice.  (Contact  information  for 
the  Designated  F'ederal  Officer  is  listed 


under  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated;  December  28,  2012. 

Aaron  Siegel, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Deportment  of  Defense. 

IKK  Uoc.  2(U2-:Jl,'i70  Filed  1-2-12;  K:45  am| 

BILLING  CODE  5001-0&-P 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity: 
Notice  of  Membership 

AGENCY:  National  Advi.sory  Committee 
on  Institutional  Quality  and  Integrity, 
Office  of  Postsecondary  Education, 
Department  of  Education. 
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What  is  the  purpose  of  this  notice? 

The  purpose  of  this  notice  is  to  list 
the  members  of  the  National  Advisory 
Committee  on  Institutional  Quality  and 
Integrity  (NA('.lQl).  This  notice  is 
required  under  Section  114(e)(1)  of  the 
Higher  Education  Act  (HEA)  of  19(15,  as 
amended. 

What  is  the  role  of  NA(]IQI? 

The  NACIQI  is  established  under 
Section  114  of  the  HEA,  and  is 
composed  of  18  membeirs  appoint(!d — 

(A)  On  the  basis  of  the  individuals’ 
experience,  integrity,  impartiality,  and 
good  judgment; 

(B)  From  among  individuals  who  are 
representatives  of,  or  knowledgeable 
concerning,  education  and  training 
beyond  secondary  education, 
representing  all  sectors  and  types  of 
institutions  of  higher  education:  and, 

((')  On  th(!  basis  of  the  individuals’ 
technical  (pialifications,  professional 
.standing,  and  demonstrated  knowledge 
in  the  fields  of  accreditation  and 
administration  of  higher  education. 

The  NACIQI  meets  at  liuist  twice  a  year 
and  provides  recommendations  to  the 
Secretary  of  Education  pertaining  to: 

•  The  establishment  and  enforcement 
of  the  standards  of  accrediting  agencies 
or  associations  under  s\ibpart  2  of  part 
H  of  Title  IV.  HEA. 

•  The  recognition  of  specific 
accrediting  agencies  or  associations. 

•  1’he  preparation  and  publication  of 
the  list  of  nationally  recognized 
accrediting  agencies  and  associations. 

•  I'he  eligioility  and  certification 
process  for  institutions  of  higher 
education  under  Title  IV  of  the  HEA. 

•  The  relationship  between  (1) 
accreditation  of  institutions  of  higher 
education  and  the  certification  and 
eligibility  of  such  institutions,  and  (2) 
State  licensing  responsibilities  with 
nispect  to  such  institutions. 

•  Any  other  advisory  functions 
relating  to  accreditation  and 
institutional  eligibility  that  the 
Secretary  may  prescribe  by  regulation. 

What  are  the  terms  of  office  for  the 
committee  members? 

I’he  term  of  office  of  t;ach  member  is 
six  years,  except  that  the  terms  of  office 
for  the  initial  members  of  the  (>)nunittee 
shall  be  three  years  for  members 
appointed  by  the  Secretary:  four  years 
for  members  appointed  by  the  .Sptjaker 
of  the  House  of  Representatives;  and  six 
years  for  members  appointed  by  the 
President  Pro  Tempore  of  the  Senate. 
Any  member  appointed  to  fill  a  vacancy- 
occurring  prior  to  the  expiration  of  the 
term  for  which  the  member’s 
predecessor  was  appointed  is  appointed 
for  the  remainder  of  the  term. 


Who  are  the  current  members  of  the 
committee? 

The  current  members  of  the  NAdlQl 
are: 

Mombors  Appointed  bv  Secretar}'  of 
Education  Arne  Duncan  With  Terms 
Expiring  September  dO.  20i:i 

•  jamienne  S.  .Studley,  ).D.,  NAT.IQl 
(diair.  President  and  (ihief  Executive 
Officer  (CEO).  Public  Advocates,  Inc., 
.San  Francisco,  California. 

•  Earl  Lewis,  Ph.D.,  Provost  and 
Executive  Vice  President  for  Academic 
Affairs.  Emory  University,  Atlanta, 
(leorgia. 

•  .Susan  D.  Phillips,  Ph.D.,  Provost 
and  Vfice  President  for  Academic 
Affairs,  The  State  University  of  New 
York  at  Albany,  Albany,  New  York. 

•  Beter-Aron  .Shimeles,  .Student 
Member,  Operations  (Coordinator,  Peer 
Health  Exchange  NYC.  Brooklyn,  NY. 

•  Frank  H.  Wu,  J.D.,  (Chancellor  and 
Dean,  University  of  California,  Hastings 
(College  of  the  Law,  San  Francisco, 
(California. 

•  Federico  Zaragoza,  Ph.D.,  Vice 
(Chancellor  of  Economic  and  Workforce 
Development,  Alamo  Comnumity 
(College  District,  San  Antonio,  Texas. 

Members  Appointed  by  Speaker  of  the 
House  of  Itepresontatives  With  Terms 
Expiring  September  30.  20 1 4 

•  Arthur  j.  Rothkopf,  |.D.,  NA(ClQi 
Vice-(Chair,  President  Emeritus, 

Lafayette  (College,  Ea.ston,  Pennsylvania. 
(Mr.  Rothkopf  resides  in  Washington, 
D(C) 

•  Arthur  Keiser,  Ph.D.,  (Chancellor. 
Kei.ser  University,  Fort  Lauderdale, 
Florida. 

•  William  E.  Kirwan,  Ph.D.. 
(Chancellor,  University  System  of 
Maryland,  (College  Park,  Maryland. 

•  William  Pepicello,  Ph.D.,  Presichmt, 
University  of  Phoenix,  Phoenix, 

Arizona. 

•  Carolyn  (C.  Williams,  I’h.D., 
President  Emeritus,  Bronx  (Community 
College,  (City  University  of  Nj!w  York. 
Bronx,  New  York. 

•  Georg«!  T.  French,  Ir..  Ph.D., 
President,  Miles  College,  Fairfield, 
Alabama. 

Members  Appointed  by  President  Pro 
Tempore  of  the  Senate  With  Terms 
Expiring  September  30,  2016 

•  Bruce  Cole.  Ph.D.,  Senior  Fellow, 
Hudson  Institute,  Washington,  D(C. 

•  jill  Derby,  Ph.D.,  (Jovernance 
(Consultant.  A.ssociation  of  (ioverning 
Boards  of  Colleges  and  Universities. 

•  Wilfred  Mt:Clay,  Ph.D.,  SunTriust 
Bank  Chair  of  Excellence  in  Humanities, 
University  of  Tenimssee  at  (Chattanooga, 
Chattanooga,  Tennessee. 


•  Anne  D.  Neal,  ).D.,  President, 
American  (Council  of  Tru.stees  and 
Alumni,  Washington,  D(C. 

•  Cameron  C.  Staples.  J.D.,  President 
and  (Chief  Executive  Officer  ((CEO),  New 
England  Association  of  Schools  and 
(Colleges,  Bedford,  Massachusetts. 

•  Larry  N.  Vanderhoef,  Ph.D., 
(Chanc;ellor  Emeritus,  University  of 
(California — Davis,  Davis,  (California. 

How  can  I  obtain  additional 
information? 

If  you  have  any  specific  que.stions 
about  the  NAtCltJL  plea.se  contact  Carol 
Griffiths,  Executive  Director.  NACIQI 
(Committee,  telephone  (202)  219-7009, 
fax  (202)  502-7874,  email: 
Carol.Griffitbs@ed.gov,  betw'een  9:00 
a.m.  and  5:00  p.m.,  Monday  through 
Friday. 

Electronic  Access  to  This  Document: 
The  official  version  of  this  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the 
official  edition  of  the  Federal  Register 
and  the  Code  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
at  www.gpo.gov/fdsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDF,  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  al.so  access  documents  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  \v\vw.  federal  register. gov. 
Specifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  search  to  documents  |)ublished  by 
the  Department. 

Dated:  December  27,  2012. 

Arne  Duncan, 

Secretary  of  Education. 

II'K  Doc.  2012-31620  I'iliMi  1-2-13;  8:4.'>  amj 
BILLING  CODE  4000-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERlO-2294-003: 

ERl  1-38()8-()02;  ERl  1-3980-002. 

Applicants:  ORNl  18  LLC,  ORNI  39 
LEG,  ORNI  14  LLC. 

Description:  Notice  of  Non-Material 
(diange-in-Status  of  ORNI  18  LLC,  at  al. 

Filed  Date:  12/21/12. 
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Accession  Number:  20121221-.'j316. 
Comments  Due:  .5  p.m.  LT  1/11/1.3. 
Docket  Numbers:  IlR10-.3()63-()01  . 
Applicants:  Green  Country  Fnergv, 
LLC. 

Description:  Green  Country  Fnergy, 
M.C"  submits  Triennial  Market  Power 
Update  lor  the  Southwest  Power  Pool, 
Inc:.  Region. 

Filed  Date:  12/21/12. 

Accession  Number:  201 2  1 22  l-.l  1 88. 
Comments  Due:  5  p.m.  LT  2/19/13. 
Docket  Numbers:  LRl  2-574-000. 
Applicants:  I'l’C  Midwest  I.LC. 
Description:  Filing  of  a  Refund  Report 
to  he  effective  N/A. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5148. 
Comments  Due:  5  p.m.  FT  1/11/13. 
Docket  Numbers:  LR 1 2-7 1 8-003. 
Applicants:  PjM  Interconnection. 
L.L.C.  and  New  York  Ind(;pendent 
System  Operator,  Inc. 

Description:  Joint  Waiver  Retpmst  of 
PJM  interconnection,  L.L.C.  and  New 
York  Indepfmdent  System  tlperator,  Inc. 
Filed  Date:  12/24/12. 

Accession  Number:  20121 224-51 11. 
Comments  Due:  5  p.m.  LT  1/4/13. 
Docket  Numbers:  LRl 2-2 178-003; 

LRl 0-21 72-014;  LRl  1-2018-009; 

LR 1 0-2 1 84-0 1 4 ;  ER 1 0-2 1 83-0 1 1 ; 

LRl 0-1 048-01 1 ;  LRl 0-21 78-015; 
LRlO-2192-014;  LRl 1-2058-008; 

ER 1 0-2 1 78-0 1 4 ;  LRl 0-2 174-014; 
LRll-2014-01 1;  LRll-2013-011; 

LRl 0-3308-01 3;  LRl 0-1 020-010; 

LRl 0-1 145-010;  LRl 0-1 1 44-009; 

LRl 0-1078-010;  LRl 0-1 080-010; 

LRl 1-2010-011  LRlO-1081-010;  LRlO- 
2180-014;  LRl 1-201 1-010;  LR12-2528- 
002;  LRl 1-2009-010;  LRlO-1 143-010; 
LRl  2-1829-003  LRl  1-2007-009;  LR12- 
1 223-008;  LRl 1 -2005-01 1 . 

Applicants:  AV  Solar  Ranch  1,  LLC, 
Baltimore  Cas  and  Electric  r,om})any. 
Cassia  Gulch  Wind  Park,  CLR 
Generation,  LLCk  CLR  Generation  II, 

LLC,  C.ommonwealth  Edison  Company, 
Constellation  Energy  Commodities 
Group.  Inc,  Constellation  Energy 
Commodities  Group  Maine,  LLC, 
Constellation  Mystic  Power,  LL(i, 
Constellation  New’Energy,  Inc., 
(Y)nstellation  Power  Source  Generation, 
Inc.,  Cow  Branch  Wind  Power,  L.L.C., 
('R  Clearing,  LLC,  Criterion  Power 
Partners,  LLC,  Exelon  Framingham  LLC, 
Exelon  Generation  Company,  LLC, 
Exelon  New  Boston,  LLC,  Exelon  West 
Medway,  LLC.  Exelon  Wind  4,  LLC, 
Handsome  Lake  Energy,  LLC,  Harvest 
WindFarm,  LLC,  High  Mesa  Energy, 

LLC,  Michigan  Wind  1,  LL(k  PEC() 
Energy  Company,  Shooting  Star  Wind 
Project,  LLC,  Tuana  Springs  Energy, 

LLC,  Wildcat  Wind,  LLC,  Wind  Capital 
Holdings,  LL(L  Exelon  Wyman,  LLC. 


Description:  U|)dat(id  Market  Power 
Analysis  of  AV  Solar  Ranch  1,  LLCL  et 
al.  for  the  Southwe.st  Power  Pool  Inc. 
Region. 

Filed  Date:  \2/2lD2. 

Accession  Number:  20121221-5329. 

Comments  Due:  5  p.m.  L  T  2/19/13. 

Docket  Numbers:  ER12-2701-001. 

Applicants:  Pacific  Gas  and  Electric 
Company. 

Description:  Transmission  Owner 
Rate  Case  2013  (T()14)  Compliance 
Filing  to  he  effective  5/1/2013. 

Filed  Date:  ^2/2l/\2. 

Accession  Number:  20121221-5070. 

Comments  Due:  5  p.m.  LT  1/11/13. 

Docket  Numbers:  LRl  3-283-00 1 . 

Applicants:  Midwest  Independent 
'rransmi.ssion  .System  Operator,  Inc. 

Description:  12-21-12  Attachment 
MM  Amendment  to  he  effective  1/1/ 
2013. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5302. 

Comments  Due:  5  p.m.  LT  1/11/13. 

Docket  Numbers:  LRl  3-288-001. 

Applicants:  AEP  (jenerating 
(Company. 

Description:  Unit  Pow'er  Agreements 
Amendment  of  Pending  to  be  effective 
12/31/2012. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5098. 

Comments  Due:  5  p.m.  LT  1/11/13. 

Docket  Numbers:  ERl  3-534-001. 

Applicants:  Mammoth  One,  LL(L 

Description:  Mammoth  One  LLC^ 
Amendment  to  Petition  to  be  (Tfective  2/ 
1/2013. 

Filed  Date:  \2l2\h2. 

Accession  Number:  20121221-5173. 

Comments  Due:  5  p.m.  LT  1/1 1/13. 

Docket  Numbers:  ERl  3-81 3-000. 

Applicants:  Pacific  Gas  and  Electric 
Company. 

/7e,sY.77p//o;7;  Transmission  Access 
Charge  Balancing  At:count  Adjustment 
(TACBAA)  2013  to  he  effective  5/1/ 
2013. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5114. 

(Comments  Due:  5  p.m.  LT  1/11/13. 

Docket  Numbers:  LRl  3-81 4-000. 

Applicants:  Kincaid  Generation, 

L.L.C. 

Description:  Initial  Rate  Schedules 
(35.12)  to  he  effective  3/1/2013. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5215. 

Comments  Due:  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl  3-81 5-000. 

Applicants:  High  Me.sa  Energy,  LLC. 

Descr/pOon;  Compliance  F'iling  of 
Revised  Market-Based  Rate  Tariff  to  he 
effective  1/1/2013. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5245. 


Comments  Due:  5  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl  3-6 18-000. 

Applicants:  Pacific  Gas  and  Electric 
(Y)mpany. 

Description:  Existing  Transmission 
('ontract  (ETC.)  Rate;  Filing  2013  to  be 
effective  3/1/2013. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5258.' 

Coiuments  Due:  5  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl  3-818-001 . 

Applicants:  Pacific  (ias  and  Electric 
Company. 

Description:  Existing  Transmission 
Contract  (ETC)  Rate  F’iling  2013,  First 
Amendment  to  he  effective  3/1/2013. 

•  Filed  Date:  ^2/2^/r2. 

Accession  Number:  20121221-5301. 

Comments  Due:  5  p.m.  ET  1/1 1/13. 

Docket  Numbers:  LR13-616-002. 

Applicants:  Pacific  (ias  and  lilectric 
Company. 

Description:  Existing  Transmission 
Contract  (ETC)  Rate  F’iling  2013,  Second 
Amendment  to  be  effective  3/1/2013. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5303. 

Comments  Due:  5  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl  3-61 7-000. 

Applicants:  .Shooting  .Star  Wind 
Projei:t,  LLf]. 

De.s7,77p//o7J:  Compliance  Filing  of 
Revised  Market-Based  Rate  Tariff  to  be 
effective  1/1/2013. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5267. 

Comments  Due:  5  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl  3-61 8-000. 

Applicants:  WPS  Westwood 
Generation,  LLC. 

Description:  Notice  of  Non-Material 
Change  to  he  effective  12/20/2012. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221— .5272. 

Comments  Due:  5  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl  3-81 9-000. 

Applicants:  PacifiCorp. 

Description:  BPA  General  Transfer 
Agreement  (West)  to  be  effective  12/31/ 
2012. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5284. 

CJomments  Due:  5  p.m.  ET  1/1 1/13. 

Docket  Numbers:  LRl 3-620-000. 

Applicants:  Northern  States  Power 
Company,  a  Wisconsin  corporation. 

Description: 

20121 221_G3_Bloomer_ESA  to  he 
effective  12/21/2012. 

Filed  Date:  12/24/12. 

Accession  Number:  20121224-5000. 

Comments  Due:  5  p.m.  ET  1/14/13. 

Docket  Numbers:  ERl  3-621-000. 

Applicants:  Pacific  Gas  and  Electric 
Company. 

Description:  GGSV  lA-2013  Annual 
Transmission  Rate  Adjustment  to  be 
effective  1/1/2013. 
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Filed  Date:  U/24/'i  2. 

Accession  Number:  20121224-5001. 

Comments  Due:  5  p.ni.  ET  1/14/13. 

Docket  Numbers:  ERl3-(>22-000. 

Applicants:  VacMic  Cias  and  Electric 
(k)mpanv. 

Description:  2nd  Ainondnient  to 
Extend  the  PC&E-SVP  Interconnection 
Agreement  to  be  effective  2/28/2013. 

Filed  Date:  12/24/12. 

Accession  Number:  20121224-5002. 

Comments  Due:  5  p.in.  ET  1/14/13. 

rak(;  notice  that  the  (Commission 
received  the  following  electric  securities 
Tilings: 

Docket  Numbers:  ESI  3- 12-000. 

Applicants:  1T(C  Midwest  EIXC. 

Description:  ITC  Midwest  EEC 
.submits  Application  Under  .Section  204 
of  the  Federal  Power  Act  for 
Authorization  to  Issue  Debt  .Securities. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5318. 

Comments  Due:  5  p.m.  ET  1/11/13. 

Take  notice  that  the  (Commission 
received  the  following  foreign  utility 
company  status  Tilings: 

Docket  Numbers:  F(Cl3-1-000;  F(C13- 
2-000;  F(  Cl  3-3-000;  F(Cl  3-4-000; 

F(C1 3-5-000;  F(C1 3-8-000. 

Applicants:  Pacific  Northern  Gas  Etd., 
AtlatCas  Utilities  Inc.,  Heritage  Gas  Etd.. 
McNair  (Creek  Hydro  Eimited 
Partnership,  AtlaGas  Pipeline 
Partnership,  Hear  Mountain  Wind 
Eimited  Partnership. 

Description:  Self-Certific.ation  of 
foreign  utility  company  subsidiaries  of 
AltaGas  Etd. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5042. 

Comments  Due:  5  p.m.  E  T  1/11/13. 

'Take  notice  that  the  (Commission 
received  the  following  public  utility 
holding  company  Tilings: 

Docket  Numbers:  PHI  3-0-000. 

Applicants:  Enbridge  Inc. 

Description:  Enbridge  Inc.  submits 
FER(C-05B  Waiver  Notification,  et  uL 

Filed  Date:  V2l2\l\2. 

Accession  Number:  20121221-5327. 

Comments  Due:  5  p.m.  ET  1/1 1/13. 

The  Tilings  are  accessible  in  the 
(Commission’s  eEibrarv  system  by 
clicking  on  the  links  or  cpierying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  (Commission's 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  net;essary  to  become  a 
party  to  the  proceeding. 

eF’iling  is  encouraged.  More  detailed 
information  relating  to  filing 


requirements,  interventiims,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/ filing-req.pdf.  For 
other  information,  call  (800)  208-3070 
(toll  free).  For 'ITY,  call  (202)  502-8050. 

Dateil:  Deceiuhtir  2H,  2012. 

Nathaniel  |.  IJavis,  Sr., 

Deputy  Secretur)'. 

IFR  Uoc.  2()12-.'115H0  I'iloil  l-2-i;i:  8:45  anil 

BILLING  CODE  671 7-01 -P 


Filed  Date:  12/13/12. 

Accession  Number:  20121213-5134. 

Comments  Due:  5  p.m.  ET  12/28/12. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  (Commission’s 
Regulations  (18  (CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  lM?come  a 
party  to  the  proceeding. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  that  the  (Commission  has 
received  the  following  Natural  (Cas 
Pipeline  Rate  and  Refund  Report  filings; 

Filings  Instituting  Proceedings 

Docket  Numbers:  RPl  3-41 5-000. 
Applicants:  Texas  Eastern 
Transmission,  EP. 

Description:  Texas  Eastern 
Transmission,  EP  submits  tariff  filing 
per  154.403:  EPC  FEB  2013  FIEING  to  be 
effective  2/1/2013. 

Filed  Date:  12/27/12. 

Accession  Number:  20121227-5048. 
Comments  Due:  5  p.m.  E’T  1/8/13. 
Docket  Numbers:  RPl 2-308-000. 
Applicants:  Colde.n  Pass  Pipeline 
EE(C. 

Description:  AimiVtil  Report  of  Penalty 
Revenue  and  (Costs  of  (Colden  Pass  to  be 
effective  N/A. 

Filed  Dale:  12/13/12. 

Accessioi}  Number:  20121213-5080. 
Comments  Due:  5  p.m.  ICT  12/28/12. 
Docket  Numbers:  RPl, 3-3 85-000. 
Applicants:  (Culf  South  Pipeline 
(Company,  EP. 

Description:  Amemlment  to  Neg  Rate 
Agmt  (.Sequent  34tj‘)3-13)  to  be  elfective 
12/18/2012. 

Filed  Date:  12/13/12. 

Accffssion  Number:  20121213-5027. 
Comments  Due:  5  p.m.  ET  12/28/12. 
Docket  Numbers:  RPl  3-380-000. 
Applicants:  Texas  ECastern 
Transmission,  EP. 

De.scription:  Termination  of  K(Cen 
Hinds  Non-(Conforniing  Agreement  to  be 
effective  12/13/2012. 

/•V/er/ Do/e;  12/1.3/12. 

Accession  Number:  2012121.3-5103. 
Comments  Due:  5  p.m.  E'T  12/28/12. 
Docket  Numbers:  RPl  3-387-000. 
Applicants:  Ozark  Gas  Transmission, 
E.E.C. 

Description:  KGen-Entergy  Arkansas 
Permanent  Release  to  be  effective  12/13/ 
2012. 


Filings  in  Existing  Proceedings 

Docket  Numbers:  RPl  2-1 00.5-001. 

Applicants:  Steckman  Ridge,  EP. 

Description:  RPl  2-1 005-000 
(Compliance  Filing  to  be  effective  ,3/1/ 
2013. 

Filed  Date:  12/13/12. 

Accession  Number:  20121213-5039. 

Comments  Due:  5  p.m.  ET  12/28/12. 

Docket  Numbers:  RPl  2-1 080-001 . 

Applicants:  Pine  Njeedle  EN(C 
(Company,  EEG. 

Description:  Pino  Needle  Order  No. 
587-V  (NAECSB  2.0)  .Second  Compliance 
to  be  effective  12/1/2012. 

Filed  Date:  12/13/12. 

Accession  Number:  20121213-5070. 

Comments  Due:  5  p.m.  ET  12/28/12. 

Docket  Numbers:  RPl  2-105)4-001. 

Applicants:  Bobcat  (Cas  Storage. 

Description:  RPl 2-1 094-000 
(Conijiliance  E’iling  to  be  effective  3/1/ 
2013. 

Filed  Date:  12/13/12. 

Accessioir  Number:  2012121 3-50.30. 

Comments  Due:  5  p.m.  ET  12/28/12. 

Docket  Numbers:  RPl  2-1090-001 . 

Applicants:  Egan  Hub  Storage,  EEG. 

Description:  RPl  2-1 090-000 
(Compliance  Filing  to  be  effei:tive  3/1/ 
2013. 

Filed  Date,:  12/13/12. 

Accession  Number:  20121213-5037. 

Comments  Due:  5  p.m.  ET  12/28/12. 

Docket  Numbers:  RPl  2-1 099-001. 

Applicants:  Saltville  Gas  Storage 
Company  E.E.(C. 

Description:  Filed  Date:  12/13/2012. 

Accession  Number:  20121213-5038. 

Comments  Due:  5  p.m.  tCT  12/28/12. 

Docket  Numbers:  RPl  3-1 -001. 

Applicants:  KO  Tran.smi.ssion 
(Company. 

/A'srn'pf/o/i;  Compliance  Filing  in 
Docket  No.  RPl 3-1  to  be  effective  12/1/ 
2012. 

Filed  Date:  12/13/12. 

Accession  Number:  20121213-5019. 

Comments  Due:  5  p.m.  ET  12/28/12. 

Docket  Numbers:  RPl  3-1 00-001 . 

Applicants:  Young  Gas  .Storage 
(Company,  Etd. 

Description:  Young  NAE,SB  2.0 
Compliance  Filing  to  be  effective  12/1/ 
2012. 
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Filed  Date:  12/13/12. 

Accession  Number:  2012121.3-5104. 

Comments  Due:  5  p.in.  ET  12/28/12. 

Docket  Numbers:  RP 13-60-002. 

Applicants:  Tennessee  Ga.s  Pipeline 
Company,  L.L.C. 

Df;scription:  NAFJSB  V2.0  Compliance 
12-1.3-12  to  be  effective  12/1/2012. 

Filed  Date:  rZ/^3/^2. 

Accession  Number:  2012121.3-5069. 

Comments  Due:  5  p.m.  ET  12/28/12. 

Docket  Numbers:  RPl 3-81-002. 

Applicants:  Caledonia  Energy 
Partners,  L.L.C. 

De.sr  ripl/on:  Correction  to  FERC  Cas 
Tariff  to  Comply  with  FERC  Order  No. 
587-V  to  be  effective  12/1/2012. 

Filed  Date:  12/1.3/12. 

Accession  Number:  20121213-5133. 

Comments  Due:  5  p.m.  ET  12/28/12. 

Any  person  desiring  to  protest  in  any 
of  the  above  proceedings  must  file  in 
accordance  with  Rule  211  of  the 
Commission's  Regulations  (18  CFR 
385.211)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  .system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  prote.sts, 
and  service  can  bo  found  at:  http:// 
www.ferc.gov/docs-filing/efiiing/fiiing- 
req.pdf.  For  other  information,  call  (866) 
208-3676  (toll  free).  Tor  TTY,  call  (202) 
502-8659.  * 

Dated:  December  27,  2t)12. 

Nathaniel  ).  Davis,  Sr., 

Unpaty  Secretory'. 

IFK  Uoc.  2012-:nfil2  Filed  1-2-i:<;  H:45  ain| 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9765-2) 

Environmental  Laboratory  Advisory 
Board  Meeting  Dates  and  Agenda 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  teleconference  and 
face-to-face  meetings. 

SUMMARY:  The  Environmental  Protection 
Agency’s  Environmental  Laboratory 
Advisory  Board  (ELAB),  as  previously 
announced,  holds  teleconference 
meetings  the  third  Wednesday  of  each 
month  at  1:00  p.m.  Ea.stern  l  ime  (ET) 
and  two  face-to-face  meetings  each 
calendar  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

Written  comments  on  laboratory 


accreditation  issues  and/or 
environmental  monitoring  or 
measurement  issues  are  encouraged  and 
should  be  sent  to  Ms.  Lara  P.  Phelps, 
Designated  Federal  Official,  U.S.  EPA, 
109  T.  W.  Alexander  Drive,  Mail  Code 
E243-05,  Re.search  Triangle  Park,  NC 
27709  or  emailed  to 
phelps.lara@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For  201.3, 
teleconference  only  meetings  will  be 
February  20,  201.3  at  1:00  p.m.  ET; 

March  20,  2013  at  1:00  p.m.  ET;  April 
17,  2013  at  1:00  p.m.  ET;  May  15,  2013 
at  1:00  p.m.  ET;  June  19,  2013  at  1:00 
p.m.  ET;  July  17,  2013  at  1:00  p.m.  ET; 
September  18,  2013  at  1:00  p.m.  ET; 
October  16.  2013  at  1:00  p.m.  ET; 
November  20,  2013  at  1:00  p.m.  ET;  and 
December  18,  2013  at  1:00  p.m.  ET  to 
discuss  the  ideas  and  views  presented  at 
the  previous  ELAB  meetings,  as  well  as 
new  business.  Items  to  be  discussed  by 
ELAB  over  these  coming  meetings 
include:  (1)  Lssues  in  continuing  the 
expansion  of  national  environmental 
accreditation;  (2)  ELAB  support  to  the 
Agency’s  on  is.sues  relating  to 
measurement  and  monitoring  foFall 
programs;  and  (3)  follow-up  on  some  of 
ELAB’s  past  recommendations  and 
issues.  In  addition  to  these 
teleconferences,  ELAB  will  be  hosting 
their  two  face-to-face  meetings  with 
teleconference  line  also  available  on 
January  14,  2013  at  the  Hyatt  Regency 
Denver  in  Denver,  CO  at  8:00  a.m. 
Mountain  Time  and  on  August  5,  2013 
at  the  Hyatt  Regency  San  Antonio  in 
San  Antonio,  TX  at  9:00  a.m.  Central 
Time. 

Members  of  the  public  are  invited  to 
listen  to  the  teleconference  calls,  and 
time  permitting,  will  be  allowed  to 
comment  on  issues  discus.sed  during 
this  and  previous  ELAB  meetings.  Those 
persons  interested  in  attending  should 
call  Lara  P.  Phelps  on  (919)  541-5544  to 
obtain  teleconference  information.  For 
information  on  access  or  services  for 
individuals  with  disabilities,  please 
contact  Lara  P.  Phelps  on  the  number 
above.  To  request  accommodation  of  a 
disability,  please  contact  Lara  P.  Phelps, 
preferably  at  least  10  days  prior  to  the 
meeting,  to  give  the  EPA  as  much  time 
as  possible  to  process  your  request. 

Dated:  December  18.  2012. 

Glenn  Paulson, 

EPA  Science  Advisor. 

|FR  Doc.  2012-315:)(i  Filed  1-2-1,');  anil 
BILLING  CODE  6560-50-P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Notice 

December  28.  2012. 

TIME  AND  date:  10:00  a.m.,  Thursday, 
January  17,  2013  (to  commence  shortly 
after  completion  of  meeting  on  first 
scheduled  ca.se). 

PLACE:  The  Richard  V.  Backley  Hearing 
Room,  Room  511N,  1331  Pennsylvania 
Avenue  NW.,  Washington,  DC  20004^ 
(entry  from  F  Street  entrance). 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commi.ssion  will  consider  and  act  upon 
the  following  in  open  session: 

Clintwood  Elkhorn  Mining  Co.  v. 
Secretary  of  Labor,  Docket  Nos.  KENT 
201 1-40-R,  et  al.  (Issues  include 
whether  the  Administrative  Law  Judge 
.erred  in  dismissing  a  citation  becau.se  it 
was  issued  during  an  investigation 
rather  than  during  an  inspection.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  (T’R  2706.150(a)(3) 
and  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  434-9950/(202)  708-9300 
for  I’DD  Relay/1-800-877-8339  for  toll 
free. 

Emogene  )ohnson. 

Administrative  A ssistan t . 

|FR  Doc.  2(n2-:)1090  Filed  12-:)1-12;  11:15  ani| 
BILLING  CODE  6735-01 -P 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting  Notice 

December  28,  2012. 

TIME  AND  date:  10:00  a.m.,  Thursday. 
January  17,  2013. 

PLACE:  The  Richard  V.  Backley  Hearing 
Room,  Room  51  IN,  1331  Pennsylvania 
Avenue  NW.,  Washington,  Dl'  20004 
(entry  from  F  Street  entrance). 

STATUS: (Dpen. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following  in  open  se.ssion:  Secretary' 
of  Labor  \.  Consolidation  Cool  Co., 
Docket  No.  WEVA  2009-371.  (Issues 
include  whether  the  Administrative 
Law  Judge  erred  in  concluding  that 
certain  violations  of  safety  standards 
were  “significant  and  substantial.’’) 

Any  person  attending  this  meeting 
who  re(|uires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
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sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  270H.15()(a)(3) 
and  27()fi. 160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  )ean 
Ellen  (202)  434-99.'i0/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Kmogene  )ohnson. 

Administrative  Assistant. 

[FR  Ooc.  2012-3ia84  Filed  12-31-12;  lll.S  am] 

BlbUNG  CODE  6735-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  a  Bank  or 
Bank  Holding  Company 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  shares  of  a  bank 
or  bank  holding  company.  The  factors 
that  are  considered  in  acting  on  the 
notices  are  set  forth  in  paragraph  7  of 
the  Act  (12  U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  expre.ss  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
18,2013. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Dennis  Denney,  A.ssi.stant  Vice 
President)  1  Memorial  Drive,  Kan.sas 
City,  Mi.ssouri  64198-0001; 

1.  Davis  Family  Trust;  Steven  C. 

Davis,  P.C.;  the  Steven  C.  Davis 
Succession  Trust;  the  Ricky  J.  Davis 
Succession  Trust;  and  the  Kenneth  R. 
Davis  Succession  Trust,  all  of  Oklahoma 
City,  Oklahoma;  and  Scott  R.  Duncan, 
Oklahoma  City,  Oklahoma,  as  trustee  of 
the  Steven  C.  Davis  Succession  Trust, 
the  Ricky  /.  Davis  Succession  Trust,  and 
the  Kenneth  R.  Davis  Succession  Trust, 
to  become  a  part  of  the  group  acting  in 
concert  to  acquire  control  of  First 
Commercial  Bancshares,  Inc.,  and 
thereby  acquire  control  of  First 
Commercial  Bank,  both  of  Edmond, 
Oklahoma. 

Board  of  Clovemors  of  the  Federal  Reserve 
System.  Decemlier  28,  2012. 

Robert  deV.  Frierson, 

Secretary  of  the  Board. 

|FR  Doc.  2012-31575  Filed  1-2-13;  8:45  am| 
BILLING  CODE  6210-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  ap|)roval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  (T’R  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Re.serve  Bank 
indicated.  The  applications  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unle.ss  otherwise 
noted,  nonbanking  activities  will  bo 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
mu.st  be  received  ait  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  29, 
2013. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Glenda  Wilson,  Community  Affairs 
Officer)  P.O.  Box  442,  .St.  Louis, 
Mi.ssouri  63166-2034: 

1.  MErP  Coiijmunity  Bancshares,  Inc., 
401  Ik)  Employee  Stock  Ownership  Plan, 
to  acquire  additional  shares  of  M&P 
Community  Bancshares,  Inc.,  for  a  total 
of  ownership  of  up  to  37  percent  and 
thereby  indirectly  control  Merchants 
and  Planters  Bank,  all  of  Newport, 
Arkansas. 

Board  of  Governors  of  the  Federal  Re.serve 
Sy.steni,  December  28.  2012. 

Robert  deV.  Frierson, 

Secretary  of  the  Board. 

|FR  Doc.  2012-31576  Filed  1-2-13;  8:45 
BILLING  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

[File  No.  101  0023] 

IDEXX  Laboratories,  Inc.;  Analysis  of 
Proposed  Consent  Order  To  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
•federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  24,  2013. 

ADDRESSES:  Interested  parties  may  file  a 
comment  at  https;// 
ftcpublic.commentworks.com/ftc/ 
idexxiabconsent  online  or  on  paper,  by 
following  the  instructions  in  the 
Request  for  Comment  part  of  the 
SUPPLEMENTARY  INFORMATION  section 
below.  Write  “IDEXX,  File  No.  101 
0023”  on  your  comment  and  file  your 
comment  online  at  https:// 
ftcpublic.commentworks.com/ftc/ 
idexxiabconsent  by  following  the 
instructions  on  the  Web-based  form.  If 
you  prefer  to  file  your  comment  on 
paper,  mail  or  deliver  your-comment  to 
tbe  following  address:  Federal  Trade 
Commission,  Office  of  the  .Secretary, 
Room  H-113  (Annex  D),  600 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Kopchik  (202-326-3139),  FTC,  Bureau 
of  Competition,  600  Penn.sylvania 
Avenue  NW.,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  46(f),  and 
FTC  Rule  2.34,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  21,  2012),  on 
the  World  Wide  Web,  at  http:// 
wvi'w.ftc.gov/os/actions.shtm.  A  paper 
copy  can  be  obtained  from  the  FTC 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  lanuary  .3,  2013  /  Notices 


301 


Public  Reference  Room,  Room  130-H. 

800  Pennsylvania  Avenue  NVV., 
Washington,  U('  20580,  either  it\  person 
or  by  calling  (202)  326-2222. 

You  can  rile  a  comment  online  or  on 
j)aj)er.  For  the  Commission  to  (ionsider 
your  comment,  we  must  receive  it  on  or 
before  january  24,  2013.  Write  “IDEXX, 
File  No.  101  0023”  on  your  comment. 
Your  comment — including  your  name 
and  your  state — will  be  placed  on  the 
public  record  of  this  proceeding, 
including,  to  the  extent  practicable,  on 
the  public  Commission  Web  site,  at 
http:/ /w'M.’W.  ftc.gov/os/ 
pvhliccominents.shtnt.  As  a  matter  of 
discretion,  the  Commission  tries  to 
remove  individuals’  home  contact 
information  fVom  comments  before 
placing  them  on  the  Commission  Web 
site. 

Because  your  comment  will  be  made 
public,  you  are  solely  responsible  for 
making  sure  that  your  comment  does 
not  include  any  sensitive  personal 
information,  like  anyone’s  Social 
Security  number,  date  of  birth,'driver’s 
license  number  or  other  state 
identification  number  or  foreign  country 
equivalent,  passport  number,  financial 
account  number,  or  credit  or  debit  card 
number.  You  are  also  solely  responsible 
for  making  sure  that  your  comment  does 
not  include  any  sensitive  health 
information,  like  medical  records  or 
other  individually  identifiable  health 
information.  In  addition,  do  not  include 
any  ‘‘[tirade  secret  or  any  commercial  or 
financial  information  which  *  *  *  is 
privileged  or  confidential,”  as  discussed 
in  Section  B(f)  of  the  FTC  Act,  15  U.S.C. 
46(0,  and  FTC  Rule  4.10(a)(2),  16  CFR 
4.10(a)(2).  In  particular,  do  not  include 
competitively  sensitive  information 
such  as  costs,  sales  statistics, 
inventories,  formulas,  patterns,  devices, 
manufacturing  processes,  or  customer 
names. 

If  you  want  the  Commission  to  give 
your  comment  confidential  treatment, 
you  must  file  it  in  paper  form,  with  a 
request  for  confidential  treatment,  and 
you  have  to  follow  the  procedure 
explained  in  FTC  Rule  4.9(c),  16  CFR 
4.9(c). ^  Your  comment  will  be  kept 
confidential  only  if  the  FTC  General 
Counsel,  in  his  or  her  sole  discretion, 
grants  your  request  in  accordance  with 
the  law  and  the  public  interest. 

Postal  mail  addressed  to  the 
Commission  is  subject  tq  delay  due  to 
heightened  security  screening.  As  a 
result,  we  encourage  you  to  submit  your 

'  In  partirular.  the  written  request  for  confidential 
treatment  that  accompanies  the  comment  must 
include  the  factual  and  legal  basis  for  the  request, 
and  must  identify  the  specific  portions  of  the 
comment  to  be  withheld  from  the  public  record.  See 
FTC  Rule  4.9(c).  16  CFR  4.9(c). 


commtmts  online.  To  make  sure  that  the 
Commission  considers  your  online 
comment,  you  must  file  it  al  https:// 
ftcpublic.conimontworks.com/ftc/ 
idexxiuheonsont  by  following  the 
instructions  on  the  web-based  form.  If 
this  Notice  appears  at  http:// 
www.rogulations.gov/ttIhomo,  you  also 
may  file  a  comment  through  that  Web 
site. 

If  you  file  your  comment  on  paper, 
write  “IDEXX,  P’ile  No.  101  0023”  on 
your  comment  and  on  the  envelope,  and 
mail  or  deliver  it  to  the  following 
address:  Federal  Trade  Commission, 
Office  of  the  Secretary,  Room  H-113 
(Annex  D),  600  Penn.sylvania  Avenue  **’ 
NW.,  Washington,  DC  20580.  If  possible, 
submit  your  paper  comment  to  the 
Commission  by  courier  or  overnight 
.service. 

Visit  the  Commission  Web  site  at 
http://www.ftc.gov  to  rftad  this  Notice 
and  the  news  release  describing  it.  The 
FTC  Act  and  other  laws  that  the 
Commission  admini.sters  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives  on  or 
before  January  24,  2012.  You  can  find 
more  information,  including  routine 
uses  permitted  by  the  Privacy  Act,  in 
the  Commission’s  privacy  policy,  at 
http:// WWW. ftc.gov/ fU:/ privacy. htm.  . 

Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  an 
Agreement  Containing  Consent  Order  to 
Cea.se  and  Desist  (“Agreement”)  with 
IDEXX  Laboratories,  Inc.  (“IDEXX”). 

The  Agreement  seeks  to  resolve  charges 
that  IDEXX  engaged  in  exclusionary 
conduct  to  maintain  its  monopoly 
power  in  the  companion  animal 
diagnostic  testing  equipment  and 
supplies  industry  in  violation  of  Section 
5  of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45. 

Specifically,  the  propo.sed  Complaint 
that  accompanies  the  Agreement 
(“Complaint”)  alleges  that  IDEXX  has 
iKsed  its  monopoly  power  to  impose 
exclusive  deals  with  its  distributors.  As 
a  result,  IDEXX  has  foreclosed  rivals 
from  key  distribution  channels  and 
limited  competition  in  the  relevant 
market,  leading  to  higher  prices,  lower 
output,  reduced  innovation  and 
diminished  consumer  choice. 

The  Commission  anticipates  that  the 
competitive  issues  described  in  the 
Complaint  will  be  resolved  by  accepting 
the  proposed  Order,  subject  to  final 
approval,  contained  in  the  Agreement. 
The  Agreement  has  been  placed  on  the 


public  record  for  30  days  for  receipt  of 
comments  from  interested  members  of 
the  })ublic.  Comments  received  during 
this  ptM'iod  will  become  part  of  the 
public  record.  After  30  days,  the 
Commission  will  again  review  the 
Agreement  and  comments  receiv«!d,  and 
will  decide  whether  it  should  withdraw 
from  th(i  Agreement  or  make  final  the 
Order  contained  in  the  Agreement. 

IDEXX  has  already  entered  into  a  non¬ 
exclusive  distribution  agreement  with 
MWI  Veterinarian  Supply  Co.,  Inc. 
(“MWl”),  and  that  distribution 
agreement  has  been  incorporated  into 
the  terms  of  the  proposed  Order. 

The  purpo.se  of  this  Analysis  to  Aid 
Public  Comment  is  to  invite  and 
facilitate  public  comment  concerning 
the  proposed  Order.  It  is  not  intended 
to  constitute  an  official  interpretation  of 
the  Agreement  and  proposed  Order  or  in 
any  way  to  modify  their  tenns. 

The  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admi.ssion  by  IDEXX  that  the  law  has 
been  violated  as  alleged  in  the 
Complaint  or  that  the  facts  alleged  in 
the  Complaint,  other  than  jurisdictional 
facts,  are  true. 

I.  The  Complaint 

The  Complaint  makes  the  following 
allegations. 

A.  Industry  Background 

Point  of  care  (“POC”)  diagnostic 
products  include  rapid  a.s.say  tests, 
equipment  and  .supplies  that  permit  a 
companion  animal  veterinarian  to  test, 
diagnose  and  treat  certain  conditions 
such  as  beartworm  during  a  single  office 
visit.  POC  diagnostic  products  provide 
real-time  results  that  cannot  be  obtained 
through  other  testing  alternatives,  such 
as  services  offered  by  outside  reference 
labs. 

Veterinarians  are  the  primary 
consumers  of  POC  diagnostic  products. 
Veterinarians  use  POC  diagnostic 
products  to  as.se.ss.the  general  health  of 
animals  and  to  identify  pathologies. 
Veterinarians  perform  diagnostic  testing 
at  veterinary  clinics  with  instruments  or 
test  kits  manufactured  and  sold  by 
IDEXX  and  its  competitors.  POC  testing 
provides  veterinarians  and  pet  owners 
the  medical  advantage  and  convenience 
of  almo.st-immediate  results. 

As  of  2009,  more  than  75%  of 
veterinarians  used  POC  diagno.stic 
testing.  Each  year,  veterinarians  in  the 
United  States  purchase  approximately 
$500  million  worth  of  POC  diagnostic 
products. 

There  are  no  close  substitutes  for  POC 
diagnostic  products.  Although 
veterinarians  can  purchase  some 
diagnostic  services  by  sending 
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specimens  to  outside  laboratories,  POC 
testing  allows  veterinarians  to  provide 
timely,  state-of-the-art  care. 

Veterinarians  value  faster  results, 
particularly  when  testing  is  associated 
with  emergencies,  pre-surgery,  and  for 
diagnoses  of  conditions  that  may  require 
the  veterinarians  to  perform  follow-up 
testing  or  dispense  or  prescribe 
medicine  as  soon  as  possible. 

Nearly  all  veterinarians  buy  their 
supplies,  including  POC  diagno.stic 
products,  from  distributors  who 
specialize  in  supplying  companion 
animal  veterinary  clinics.  Veterinarians 
overwhelmingly  prefer  to  buy  through 
distributors  because  of  the  efficiency 
and  customer  service  they  offer.  Other 
purchasing  options  are  less  efficient  and 
more  costly. 

Most  veterinarians  buy  a  majority  of 
their  equipment  and  supplies  bom  a 
preferred  distributor.  More  than  75%  of 
veterinarians  name  Butler  Schein 
Animal  Health  (“Butler”),  Webster 
Veterinary  Supply,  Inc.  (“Webster”), 
MWl,  Midwest  Veterinary  Supply,  Inc. 
(“Midwest”),  or  Victor  Medical 
Company  (“Victor”),  as  their  preferred 
distributor.  Combined,  these  top  tier 
distributors  sell  more  than  85%,  by 
revenue,  of  the  products  sold  to 
companion  animal  veterinarians  in  the 
United  States. 

Butler,  Webster  and  MWI  are 
recognized  by  manufacturers, 
distributors  and  veterinarians  as  the  pre¬ 
eminent  national  companion  animal 
veterinary  supply  distributors  in  the 
United  States.  There  are  no  other 
distributors  that  provide  equivalent 
levels  of  service  to  manufacturers  and 
regularly  visit  veterinarians  in  as  wide 
a  geographic  area  as  Butler,  Webster  or 
MWI.  Midwest  and  Victor  are  large, 
regional  distributors,  also  with  strong 
reputations  for  high-quality  service. 

IDEXX  and  other  PCXZ  diagnostic 
product  manufacturers  use  distributors 
because  distributors  provide  important 
services  to  the  manufacturer  and  are  the 
most  efficient  way  for  the  manufacturer 
to  channel  their  products  to 
veterinarians.  Manufacturers  who  do 
not  use  distributors  face  more 
significant  obstacles  to  sales,  marketing 
and  delivery  than  manufacturers  who 
use  distributors. 

The  top  tier  distributors  provide 
better  services  to  their  manufacturer 
clients  than  other  distributors.  Those 
better  services  can  include,  but  are  not 
limited  to,  more  sales,  better  sales  and 
inventory  data  transfer,  more 
experienced  sales  representatives,  better 
market  forecasting,  more  timely 
payments,,  and  more  frequent  visits  to 
veterinarian  clients. 


B.  The  Respondent 

IDEXX  Laboratories,  Inc.  is  a 
corporation  with  its  principal  place  of 
business  located  in  Westbrook,  Maine. 
IDEXX  develops,  manufactures  and  sells 
diagnostic  products  to  veterinarians 
through  distributors.  IDEXX  has 
monopoly  power  in  the  POC  diagnostic 
products  market. 

IDEXX’s  core  business  is  companion 
animal  diagnostics,  including  POC 
instruments  and  their  related 
consumables,  rapid  assay  test  kits 
(SNAP©  tests),  digital  radiography 
equipment,  practice  management 
software,  and  diagnostic  services 
through  wholly  owned  and  operated 
reference  laboratories.  IDEXX’s  share  of 
the  POC  diagnostic  products  market  has 
been  at  least  70%  during  each  of  the 
past  five  years  (2006-2011).  No  other 
firm  had  more  than  a  20%  share  of  the 
relevant  market  in  those  same  five  years. 

C.  IDEXX’s  Conduct 

IDEXX  bars  its  distributors  from 
carrying  any  competing  POC  diagnostic 
testing  products.  IDEXX  distributors 
include  all  three  of  the  major,  national 
distributors  of  these  products  and  the 
two  large,  regional  distributors  named 
above.  As  noted  previously,  these 
distributors  sell  85%  of  equipment  and 
supplies  that  companion  animal 
veterinarians  buy  through  distributors. 

D.  Competitive  Impact  of  IDEXX’s 
Conduct 

Because  IDEXX  has  a  broad  line  of 
products  and  a  dominant  position  in  the 
POC  market,  large  distributors  need  to 
carry  the  IDEXX  line.  While  distributors 
need  to  carry  the  IDEXX  line,  they 
would  prefer  to  carry  competing 
products  as  well.  However,  by  insisting 
that  distributors  make  an  “all-or- 
nothing”  choice,  IDEXX  compels 
distributors  to  forgo  competitors’ 
products.  The  features  of  the  market  that 
make  anticompetitive  exclusion 
possible — IDEXX’s  status  as  a  “must 
carry”  supplier  coupled  with  its 
insistence  on  exclusivity — have  endured 
for  many  years,  and  thus  the  relatively 
short  nominal  duration  of  IDEXX’s 
distribution  contracts  has  not  mitigated 
the  apticompetitive  effects  of  the 
exclusive  deals. 

IDEXX’s  control  of  distributors  means 
that  it  forecloses  its  competition  from 
effectively  and  efficiently  reaching  large 
segments  of  the  veterinarian  market,  and 
forces  veterinarians  to  incur  greater 
costs  to  obtain  non-IDEXX  products. 

IDEXX  has  used  its  monopoly  power, 
the  threat  of  termination,  and  explicit 
agreements  to  prevent  those  top  tier 
distributors  from  selling  rival  POC 


diagnostic  products  that  the  distributors 
would  otherwise  choose  to  sell.  As  a 
result,  IDEXX  has  foreclosed  its 
competitors  from  distributors  that  sell 
over  85%  of  all  products  purchased 
through  distribution  by  companion 
animal  veterinary  clinics  in  the  United 
States,  and  those  competitors  are 
impeded  from  effectively  and  efficiently 
marketing  their  POC  diagnostic 
products  to  veterinarians. 

IDEXX’s  exclusionary  practices  have 
blocked  rivals  from  the  most  efficient 
sales  channel.  IDEXX  has  used  its 
exclusionary  practices  to  successfully 
diminish,  marginalize  or  force  its 
competitors  from  the  U.S.  market. 

IDEXX  intentionally  engages  more 
distribution  than  it  needs,  even  though 
that  excess  distribution  is  costly  and 
inefficient  for  IDEXX.  Nevertheless, 
IDEXX  continues  to  engage  the  excess 
distribution  because  it  allows  IDEXX  to 
block  its  rivals  from  using  those 
distributors  and  insulates  IDEXX  from 
competition  from  its  rivals.  Thus, 

IDEXX  maintains  its  monopoly  and 
harms  both  distributors  who  would 
prefer  to  offer  a  greater  variety  of  POC 
diagnostic  products,  and  veterinarians 
who  could  buy  cheaper,  superior,  and 
more  convenient  POC  diagnostic 
products.  IDEXX’s  exclusionary  acts  and 
practices  require  competing 
manufacturers  to  settle  for  less  efficient 
means  to  sell  their  products  to 
veterinarians. 

IDEXX’s  exclusionary  acts  and 
practices  erect  significant  barriers  to 
entry  for  those  manufacturers  that  have 
developed,  would  otherwise  have 
developed,  or  offered  for  sale  POC 
diagnostic  products  that  would  compete 
with  IDEXX  products,  thereby  resulting 
in  reduced  choice  for  veterinarians. 

II.  Legal  Analysis 

The  offense  of  monopolization  under 
§  2  of  the  Sherman  Act  has  two 
elements;  (1)  the  possession  of 
monopoly  power  in  the  relevant  market; 
and  (2)  the  willful  acquisition, 
enhancement  or  maintenance  of  that 
power  through  exclusionary  conduct. ^ 
Exclusive  dealing  hy  a  monopolist  is 
condemned  when  the  challenged 
conduct  significantly  impairs  the  ability 
of  rivals  to  compete  effectively  with  the 
respondent  and  thus  limits  the  ability  of 
those  rivals  to  constrain  the  exercise  of 
monopoly  power.^ 


*  Verizon  Commc’ns  v.  Low  Offices  of  Curtis  v. 
Trinko  LLP.,  540  U.S.  398,  407  (2004);  United  States 
V.  Grinnell  Corp..  384  U.S.  563.  570-71  (1966). 

^  .See.  e.g..  Aspen  Skiing  Co.  v.  Aspen  Highlands 
Skiing  Corp.,  472  U.S.  585,605  &  n.32  (1985) 
(exclusionary  conduct  "tends  to  impair  the 
opportunities  of  rivals”  but  "eitlier  does  not  further  , 
competition  on  the  merits  or  does  so  in  an 
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The  Complaint  alleges  that  IDEXX  has 
monopoly  power  and  used  it  to  create 
competitive  harm.  IDEXX’s  policy  of 
requiring  exclusivity  from  its 
di.stributors  has  foreclosed  its  rivals 
from  over  B.*!  percent  of  available  sales 
opportunities  at  this  level  of  the 
distribution  chain.  This  foreclosure  is 
particularly  significant  because  nearly 
all  POC  diagnostics  are  sold  to 
veterinarians  through  di.stributor.s,  and 
other  channels  to  the  veterinarians  are 
inconvenient,  impractical  and  more 
expensive  for  both  the  veterinarians  and 
IDEXX’s  competitors. 

A  monopolist  may  rebut  a  showing  of 
competitive  harm  by  demonstrating  that 
the  challenged  conduct  is  reasonably 
necessary  to  achieve  a  pro-competitive 
benefit. Any  proffered  justification,  if 
proven,  must  be  balanced  against  the 
harm  caused  by  the  challenged 
conduct.'’  In  this  case,  however,  no  pro- 
competitive  efficiency  justifies  lUEXX’s 
exclusionary  and  anticompetitive 
conduct.  Further,  IDEXX  cannot  show 
that  the  exclusive  arrangements  were 
reasonably  necessary  to  achieve  a 
procompetitive  benefit. 

A  concern  about  interbrand  free¬ 
riding  also  does  not  ju.stify  the 
substantial  anticompetitive  effects 
found  here.*’  Free-riding  might  ocrur  if, 
for  example,  IDEXX  provided  a  great 
deal  of  training  or  services  to  its 
distributors,  and  if  the  training  or 
services  help  promote  the  product 
category  as  a  whole  rather  than  just 
IDEXX’s  product.  In  such  an  instance, 
promotion  of  the  competitors’  products 
would  “free-ride”  on  IDEXX’s  activities. 
In  this  ca.se,  however,  the  vast  majority 
of  IDEXX’s  promotional  efforts  are 
relevant  to  IDEXX’s  products  only, 
thereby  reducing  the  risk  of  free-riding 
by  IDEXX’s  competitors.  While  IDEXX’s 


unnecessarily  restrictive  way”)  (citations  omitted): 
Lorain  Journal  Co.  v.  Unilod  States,  342  U.S.  143. 
151-54  (1951)  (condemning  newsjjaper's  refusal  to 
deal  with  customers  that  also  advertised  on  rival 
radio  station  becau.se  it  harmed  the  radio  station’s 
ability  to  compete);  United  States  v.  Microsoft.  '253 
F.3d  34,  68-71  (IXlCir.  2001)  (condemning 
exclusive  agreements  becaiist;  they  prevented  rivals 
from  “poslingl  a  real  threat  to  Micro.soffs 
monopoly”);  United  States  v.  Dentsply,  399  F.3d 
181,  191  (3d  Cir.  2005)  ("test  is  not  total  foreclosure 
but  whether  the  challenged  practices  bar  a 
substantial  number  of  rivals  or  severely  nsstrict  the 
market's  ambit”);  LePage's,  Inc.  v.  3M,  324  F.3d 
141,  159-60  (3d  Cir.  2003)  (same). 

*E.g..  Microsoft.  253  F.3d  at  59. 

^•Id. 

"Interbrand  free-riding”  occurs  when  a 
manufacturer  provides  services,  training,  or  other 
incentives  in  the  promotion  of  its  produrls  for 
which  it  cannot  easily  charge  its  dealer,  and  that 
dealer  "free-rides”  on  the.se  demand-generating 
services  by  substituting  a  cheaper,  more  profitable 
product  made  by  another  manufacturer  that  does 
not  invest  in  comparable  .services.  .See  generally, 
Howard  P,  Marvel.  Exclusive  Dealing,  25  ).I,.  & 
EGON.  1,  8  (1982). 


marketing  efforts  may  generate  some 
consumer  intere.st  in  the  product 
category  as  a  whole — and  not  just  in 
IDEXX’s  own  products — this  is  a  part  of 
the  natural  competitive  process.  This 
tyjie  of  consumer  response  does  not 
raise  a  free-riding  concern  sufficient  to 
justify  the  substantial  anticompetitive 
effects  found  here.^ 

III.  The  Order 

Together  with  the  distribution 
agreement  between  IDEXX  and  MWl 
Veterinary  Supply,  Inc.,  signed  in 
September  2012,  the  proposed  Consent 
Order  is  designed  to  make  the  market 
for  POC  diagnostic  testing  products 
more  competitive.  Generally,  the  Order 
prohibits  IDEXX  from  maintaining 
exclusive  distribution  arrangements 
.with  all  three  national  di.stributors. 
Specifically.  Part  II  of  the  Order 
addresses  this  core  provision.  Part  III 
imposes  reporting  requirements  for  Jour 
years.  Parts  IV  and  V  impose  other 
reporting  and  compliance  requirements. 
Unless  otherwise  indicated,  the  Order 
will  expire  in  ten  years. 

The  Order  defines  the  “national 
di.stributors’’  as  Butler,  MWI  and 
Webster,  so  long  as  they  continue  to 
distribute  companion  animal  POC 
diagnostic  equipment  and  supplies. 
Starting  in  January,  2013,  MWI  can 
distribute  both  IDEXX  products  and 
competitive  products.  Either  IDEXX  or 
MWI  can  terminate  the  agreement.  If  the 
parties  agree  that  MWI  will  return  to  an 
exclusive  arrangement  with  IDEXX, 
IDEXX  must  have  a  non-exclusive 
agreement  with  one  of  the  two  other 
national  di.stributors. 

All  future  non-exclusive  agreements 
between  IDEXX  and  a  national 
distributor  must  meet  the  requiremehts 
of  the  Order.  Paragraph  II. B  requires  that 
such  an  agreement  begin  with  a  two 
year  term,  and  provide  for  additional 
renewal  terms  of  at  least  one  year;  that 
IDEXX  shall  not  urge,  induce,  coerce, 
threaten,  pressure,  penalize,  withhold 
the  sale  of  product,  or  otherwise 
retaliate  against  the  non-exclusive 
national  distributor  in  order  to  limit  its 
sales  of  other  manufacturers’  products. 

Paragraph  II. B  also  requires  IDEXX  to 
notify  the  Federal  Trade  Commission 
about  the  termination  of  any  non¬ 
exclusive  distribution  agreement. 
Paragraph  II.C  orders  that  IDEXX  show 
any  future  non-exclusive  distribution 


''See  United  States  v.  Dentsply  Int'l,  Inc.,  277  F. 
Slipp.  2d  387,  445  (1).  Del.  2tH)3).  affd  in  rel.  part, 
399  F.3d  af  196-97;  Marvel,  Exclusive  Dealing,  25 
J.l..  &  E(;ON.  at  8  (explaining  that  an  interbrand 
free-riding  justiricatinn  "does  not  apply  if  the 
promotional  investment  is  purely  brand  specific.  In 
such  cases,  the  dealer  will  not  be  in  a  position  to 
switch  cu.stomers  from  brand  to  brand.”). 


agreement  to  the  Commission  at  least 
thirty  (30)  days  before  it  is  signed. 

Further,  if  the  non-exclusive  national 
distributor  merges  with,  acquires,  or  is 
acquired  by  a  distributor  that  has  an 
exclusive  distribution  arrangement  with 
IDEXX,  the  non-exclusive  di.stribution 
agreement  stays  in  effect. 

By  direction  of  the  Commission, 
Commissioner  Ohlhausen  abstaining. 
Richard  C.  Donohue, 

Acting  Secretary, 

|FK  Doc.  2012-31571  Filod  1-2-13;  8:45  am) 
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General  Services  Administration 
Acquisition  Regulation;  Information 
Collection;  Proposal  To  Lease  Space, 
GSA  Forms  1364A,  1364A-1, 1364B, 
1364C,  1364D 

agency:  Office  of  the  Chief  Acquisition 
Officer,  General  Services 
Administration  (GSA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  of  an 
information  collection  requirement  for 
an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act,  the  General 
Services  Administration  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a 
previously  approved  information 
collection  requirement  for  Proposal  to 
Lease  Space.  GSA  Form  1364.  The 
General  Services  Administration  (GSA) 
has  various  mission  responsibilities 
related  to  the  acquisition  and  provision 
of  real  property  management,  and 
disposal  of  real  and  personal  property. 
The.se  mission  responsibilities  generate 
requirements  that  are  realized  through 
the  solicitation  and  award  of  leasing 
contracts.  Individual  solicitations  and 
resulting  contracts  may  impose  unique 
information  collection/reporting 
requirements  on  contractors,  not 
required  by  regulation,  but  necessary  to 
(1)  evaluate  whether  the  physical 
attributes  of  offered  properties  meet  the 
Government’s  requirements  and  (2) 
compare  the  owner/offeror’s  price 
proposal  against  competing  offers. 
DATES:  Submit  comments  on  or  before: 
March  4,  2013. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
3090-0086,  Proposal  to  Lease  Space, 
GSA  Forms  1364A,  1364A-1.  1364B. 
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1364C  and  1364D  by  any  of  the 
following  methods: 

•  Rfigulations.gov:  http:// 
www.regulatjons.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
inputting  “Information  Collection  3090- 
0086,  Proposal  to  Lease  Space,  GSA 
Form  1364D”  under  the  heading  “Enter 
Keyword  or  ID”  and  selecting  “Search”. 
Select  the  link  “Submit  a  Comment” 
that  corresponds  with  “Information 
Collection  3090-0086,  Proposal  to  Lease 
Space,  GSA  Form  1364”.  Follow  the 
instructions  provided  at  the  “Submit  a 
Comment"  screen.  Plea.se  include  your 
name,  company  name  (if  any),  and 
“Information  C^ollection  3090-0086, 
Proposal  to  Lease  Space,  GSA  Form 
1364"  on  your  attached  document. 

•  Fax:  202-.'i01-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB).  127.5  First  Street  NE., 
Washington,  DC  20417.  ATI’N:  Hada 
FlowersdC  3090-0086,  Proposal  to 
Lease  Space,  GSA  Form  1364D. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
3090-0086,  Proposal  to  Lease  Space, 

(LSA  Form  1364,  in  all  correspondence 
related  to  this  collection.  All  comments 
received  will  he  posted  without  change 
to  http://w\\'w. regulations.gov,  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Rifkin,  Procurement  Analyst, 
General  Services  Acquisition  Policy 
Division,  GSA  (816)  82.3-2170  or  via 
email  at  kathy.rifkiTMgsa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  approval  is  requested  for  5 
versions  of  the  form,  (iSA  Forms  1364A, 
1364A-1.  1364B,  1.364C,  and  1364D. 
These  forms  are  used  to  obtain 
information  for  offer  evaluation  and 
lease  award  purposes  regarding  property 
being  offered  for  lease  to  hou.se  Fetleral 
agencies.  This  includes  financial  aspects 
of  offers  for  analvsis  and  negotiation, 
such  as  real  estate  taxes,  adjustments  for 
vacant  space,  and  offerors’  construction 
c)verhead  fees. 

These  Form  1364  versions  art; 
products  of  a  GSA  Lease  Reform 
initiative  to  improve  the  lease 
acquisition  process  for  G.SA,  client 
agencies,  and  the  private  .sector.  Process 
reform  over  the  past  2  years  has  brought 
reform  to  G.SA  leasing  by  implementing 
a  variety  of  enhancements  and 
improvements  to  the  methods  by  which 
GSA  procures  space.  As  a  direct  result 
of  the  reff)rm,  five  new  lea.st:  contract 
models  have  been  developed  that  are 
targeted  to  meet  the  needs  of  the 


national  leased  portfolio.  Four  of  the 
lease  models  require  offerors  to 
complete  a  GSA  T'orm  1364.  The  new 
versions  of  GSA  Form  1364  require  the 
submi.ssion  of  information  sfiocifically 
aligned  with  the  leasing  models  and 
avoid  mandating  submission  of 
information  that  is  not  required  for  use 
in  evaluation  and  award  under  each 
model.  The  Simplified  Lea.se  Model 
uses  GSA  Forms'!  364 A  and  1364A-1. 
This  model  obtains  a  firm,  fixed  price 
for  rent,  which  includes  the  cost  of 
tenant  improvement  construction. 
Therefore,  lea.ses  using  the  Simplified 
model  do  not  include  post-award  tenant 
improvement  cost  information  on  the 
form. 

The  1364 A  includes  rental  rate 
components  and  co.st  data  that  becomes 
part  of  the  lease  contract  and  that  is 
necessary  to  satisfy  GSA  pricing  policy 
requirements. 

The  1364A-1  is  a  checklist  that 
addresses  technical  retpiirements  as 
referenced  in  the  Request  for  Lease 
Propo.sals.  The  1364A-1  is  .separate 
from  the  propo.sal  itself  and  maintained 
in  the  lease  fih;;  it  does  not  become  an 
exhibit  to  the  lea.se.  Tint  1364A-1  may 
contain  proprietary  offeror  information 
that  cannot  he  released  under  the 
Freedom  of  Information  Act. 

The  Streamlined  Lease  Model  uses 
GSA  Form  1364B.  The  Streamlined 
Lease  model  is  a  unique  model  that  was 
designed  to  support  small  to  rnid-si/e 
leases  up  to  $500,000  average  net 
annual  rent  and  occupancies  that  fall 
under  Interagency  Security  (Committee 
Security  Levels  I,  II,  and  III.  The 
.Streamlined  Lease  model  is  not  u.sed  for 
projects  requiring  lea.se  construction  or 
leases  employing  the  best  value  trade-off 
evaluation  process. 

Th(;  .Standard  Loa.se  Model,  which 
relies  on  an  alhjw'ance  instead  of  firm 
fixed  pricing  for  initial  tenant 
improvements,  uses  (3.SA  Form  13(>4{1 
The  1364C  captures  an  offeror’s 
proposed  interest  rate  and  amortization 
period  for  the  tenant  improvements,  in 
addition  to  the  lessor’s  overhead  fecis. 

The  .Succeeding  and  .Superseding 
Lease  Model  uses  (TSA  Ftirm  13641). 
These  leases  are  negotiated  with  the 
existing  lessor  after  advertisements  and 
cost  benefit  analyses  result  in  a 
determination  that  such  a  lease  is  in  the 
best  interests  of  the  government.  'T-lie 
form  has  less  data  input  required  than 
for  a  .Standard  lease;  it  al.so  includes 
current  rental  rate  information,  supplied 
by  the  Governnumt. 

The  1364A-1,  1364B,  and  1364C 
summarize  an  offeror’s  tfichnical 
compliance  wdth  some  important 
statutory  and  regulatory  niquirements  to 
make  the  overall  offer  process  easier  for 


offerors  to  understand  (e.g.,  actressibility 
and  seismic  standards,  flood  plain 
compliance,  asbe.stos).  The  1364C  also 
limits  the  collection  of  tenant 
improvement  overhead  fees  to  the 
architect/engineering  fees  and  lessor’s 
project  management  fees. 

B.  Annual  Reporting  Burden 

Respondents:  3565. 

Resfionses  per  Respondent:  1. 

Hours  per  Response:  2.4238  (average). 
Total  Burden  Hours:  8641. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat,  1275  First  .Street 
NE.,  Washington,  DC  20417,  telephone 
(202)  501-4755.  Please  cite  OMB 
(’ontrol  No.  3090-0086,  GSA  Form 
1364,  Proposal  to  Lease  Space,  in  all 
correspondence. 

Dated;  December  21,  2012. 

)c>seph  A.  Neurauter, 

Director,  Office  of  Acquisition  Policy  &■  Senior 
Procurement  Executive  (MV). 

IKK  Hoc.  2012-:nf>22  Filed  1-2-13;  8:4.5  am) 

BILLING  CODE  6820-61 -f> 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0284;  Docket  2012- 
0001;  Sequence  14] 

Office  of  Citizen  Services  and 
Innovative  Technologies;  Submission 
for  OMB  Review;  Data.gov  Feedback 
Mechanisms 

AGENCY:  General  .Services 
Administration  (G.SA). 

ACTION:  Notice  of  a  request  for 
comments  regarding  an  extension  of  an 
existing  information  collection. 

SUMMARY:  Under  the  provisions  of  the 
F^aperwork  Reduction  Act,  the  General 
Services  Administration  will  he 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  previously  approved 
information  collection  requirement 
regarding  Data.gov  Feedback 
Mechanisms.  A  notice  was  published  in 
the  Federal  Register  at  77  FR  59614,  on 
September  28,  2012.  No  comments  were 
received. 

DATES:  Suhniit  cointnents  on  or  before: 
February  4,  2013. 

ADDRESSES:  .Submit  comments 
identified  by  Information  Collection 
3090-0284,  Data.gov  Feedback 
Mechanisms,  by  any  of  the  following 
methods; 

•  Regulotions.gov:  http:// 
www.regulations.gov.  Submit  comments 
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via  the  Federal  eRuleinaking  portal  by 
searching  the  OMB  control  number. 
Select  the  link  ‘‘Submit  a  domment” 
that  corresponds  with  “Inldrmation 
Collection  30<K)-(}284,  Uata.gov 
Feedback  Mechanisms".  Follow  the 
instructions  provided  at  the  ‘‘Submit  a 
(Comment”  sc;reen.  Plea.se  iticlude  your 
name,  company  name  {it  any),  and 
“Information  Collection  3000-0284, 
Uata.gov  Feedback  Mechanisms”  on 
your  attached  document. 

•  Fox:  202-.'>01 -4007. 

•  Mail:  Ceneral  S(!rvic(;s 
Administration,  Regulatory  Secretariat 
(MVCB),  127.1  First  Street  NF., 
Washington,  UC  20417.  AT  l'N:  Hada 
Flowers/lC  3090-0284.  Uata.gov 
Feedback  Mechanisms. 

Instructiuns:  I’lease  submit  comments 
only  and  cite  Information  Collection 
3090-0284,  Data. gov  Feedback 
Mechanisms,  in  all  correspondence 
related  to  this  collection.  All  comments 
received  will  be  posted  without  change 
to  httf}://w\vw.r(jgulat ions. gov,  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marion  Royal,  Ceneral  Services 
Administration,  Office  of  (atizen 
Services  and  Innovative  I'echnologies, 
1275  First  Street  NF.,  Washington,  UC 
20417;  telephone  number:  202-208- 
4643;  fax  number:  202-357-0077;  email 
address:  datagov@gsa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Pursuant  to  .section  3506(c)(2)(A)  of 
the  PRA,  CSA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

(i)  Fvaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  |)roper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  inform.rtion, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burthm  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  a{)propriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e  g.,  permitting 
electronic  submission  of  responses.  In  ' 
particular,  GSA  is  requesting  comments 
from  very  small  busine.s.ses  (those  that 
employ  loss  than  25)  on  examjiles  of 


specific  additional  efforts  that  G.SA 
could  make  to  reduce  the  paperwork 
burden  for  very  small  businesses 
affef;ted  by  this  collection. 

What  should  I  consider  when  I  prepare 
mv  comments  for  GSA? 

You  may  find  the  follf)W'ing 
suggestions  helpfvd  for  preparing  your 
comments. 

1 .  Ex|)lain  your  views  as  clearly  as 
possible  and  provide  specific  examples. 

2.  Describe  any  assumptions  that  yoii 
used. 

3.  I^rovide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  e.stimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Offer  alternative  ways  to  improve 
the  collection  activity. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  identified 
under  OATES. 

7.  To  ensure  proper  receipt  by  GSA, 
be  sure  to  identify  the  ICR  title  on  the 
first  petge  of  your  response.  You  may 
also  provide  the  Federal  Register 
citation. 

Uata.gov  is  ins[)ired  by  tbe  President’s 
program  for  “(fpim  Government”  and 
“Transparency”.  In  respon.se  to  the 
President’s  direction  to  improve  the 
transparency  of  government,  the  Federal 
Chief  Information  Officer  (CIO)  Council 
created  a  Web  site/portal  that  improves 
puhlic  access  to  a  wide  variety  of  IJ.S. 
Government  data.  Uata.gov  is  a  public- 
friendly  Web  site  that  provides 
de.scriptions  of  the  federal  data.sets. 
information  on  how  to  access  the 
datasets,  points  of  contact  information, 
metadata  information,  interactive 
data.sets,  “Communities”  areas  centered 
on  specific  topics,  and  links  to  publicly 
accessible  applications  that  leverage  the 
data.set.s.  This  information  collection 
request  is  being  submitted  in  order  to 
fulfill  the  public  feedback  aspects  of  this 
important  initiative.  Uata.gov  visitors 
will  be  provided  opportunities  to 
provide  feedback  and  ratings  in  tin; 
spirit  of  the  President’s  open 
government  and  transparency  initiative. 
Examples  of  feedback  mechanisms  an;: 

(1)  A  five-star  rating  system  to  give 
visitors  information  about  which 
datasets  other  visitors  found  most  useful 
and  interesting  on  the  Data.gov  Web 
page. 

(2)  A  “Suggest  Other  Datasets”  entry 
page  for  the  public  to  submit  ideas  for 
datasets  with  an  optional  contact  email 
address  provided  for  those  visitors 
wishing  to  identify  themselves, 

(3)  A  “Contact  Us”  entry  page  with  an 
optional  contact  email  address  for  those 
visitors  wdshing  to  identify  themselves. 


(4)  Pages  for  visitors  to  advise  how' 
they  leverage  the  datasets  in  new  and 
different  ways  to  huild  applications, 
conduct  analysis,  and  perform  research, 

(5)  Pages  for  visitors  to  rate  the  benefit 
of  the  reported  new'  solutions,  etc. 

B.  Annual  Reporting  Burden 

Number  of  liespondents:  9882. 

Total  Annual  Responses:  9882. 

Average  Hours  per  itesponse:  0.01 7. 

Total  Burden  Hours:  168. 

Obtaining  Copies  of  Proposals: 
Rt;questers  may  obtain  a  ct)py  of  the 
informatit)n  colh;ction  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat  Division  (MV(iB), 
1275  First  Street  NE.,  Washington,  UC 
20417.  telephone  (202)  501-4755.  Please 
cite  OMB  (x)ntrol  No.  3090-0284, 
Data.gov  Feedback  Mechanisms,  in  all 
corr(;sj)ondence. 

Hated:  December  IfJ,  2012. 

C^asey  Coleman, 

(ihiel  Inlornialion  Officer. 

II'K  Doc.  20t2-:nH21  Filed  1-2-13;  B:4.5  am| 

BILLING  CODE  6820-WY-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-13-0739] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  w'ith  the  requirement 
of  Sei:tion  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  puhlish  periodic 
summaries  of  propo.sed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-7570  or  send 
comments  to  Ron  Otten,  1600  Clifton 
Road,  MS  U-74,  Atlanta.  GA  30333  or 
send  an  email  to  omb@cdc.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
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use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
be  received  within  (it)  days  of  this 
notice. 

Proposed  Project 

CI3C  Oral  Health  Management 
Information  System  (OMB  No.  0920- 
0739,  exp.  5/31/2013)— Extension- 
National  Center  for  Chronic  Disease 
Prevention  and  Public  Health  Promotion 
(N(^DDPHP),  Centers  for  Disease  Control 
and  Pr«!vention  (CDC). 

Background  and  Brief  Description 

The  CDC  .seeks  to  improve  the  oral 
health  of  the  nation  by  targeting  efforts 
to  improve  the  infrastructure  of  state 
and  territorial  oral  health  departments, 
strengthen  and  enhance  program 
capacity  related  to  monitoring  the 
population’s  oral  health  status  and 
behaviors,  develop  effective  programs  to 
improve  the  oral  health  of  children  and 
adults,  evaluate  program 
accomplishments,  and  inform  key 
stakeholders,  including  policy  makers. 


of  program  results.  'I’hrough  a 
c{)operative  agreement  program 
(Program  Announcement  DP()8-802  and 
DPl0-ini2),  CDC  has  provided  funding 
to  20  states  to  .strengthen  their  core  oral 
health  infrastructure  and  capacity.  (]DC 
funding  also  helps  .states  reduce  health 
disparities  among  high-risk  populations 
including,  but  not  limited  to,  those  of 
lower  socioeconomic  status  (SES), 
Hispanic  Americans,  African 
Americans,  and  other  ethnic  groups. 

N(XU3PHP  is  currently  pursuing  a  key 
initiative  to  improve  the  efficiency  and 
effectiveness  of  CDC  project  offit;ers 
who  oversee  the  state  and  territorial  oral 
health  programs.  An  electronic 
management  information  system  (Ml.S) 
to  supj)ort  {)rogram  management, 
consulting  and  evaluation  has  been 
developjul  in  sujjport  of  the  cooperativi; 
agreement.  The  MIS  provides  a  central 
repository  of  information,  such  as  the 
plans  of  the  state  or  territorial  oral 
health  programs  (their  goals,  objectives, 
performance  mihislones  and  indicators), 
as  well  as  state  and  territorial  ora! 

Estimated  Annualized  Burden  Hours 


health  performance  activities  including 
j)rogrammatic  and  financial 
information.  State  oral  health  programs 
have  used  the  MIS  to  submit  their 
re(]uired  semi-annual  reports  to  CDC 
(C,DC  Oral  Health  Management 
Information  System,  OMB  No.  0920- 
0739,  exp.  5/31/2013).  The  last  report 
under  the  current  Funding  Opportunity 
Announcement  (FOA)  is  due  on  October 
31.  2013. 

(-DC]  is  reejuesting  OMB  approval  to 
extend  clearance  for  the  MIS  until 
Defxunber  31,  2013.  Information  will  be 
reported  to  CDC  once  during  this 
|)eriod.  The  extension  will  allow  CDC  to 
receive  final  reports  from  the  state  oral 
health  programs  and  to  provide  any 
technical  a.ssi.stance  or  follow-up 
support  that  may  be  needed  to  produce 
accurate  final  reports.  The  e.stimated 
burden  per  response  is  11  hours. 

All  information  will  be  collected 
electronically.  There  is  no  change  to  the 
(istimated  number  of  respondents  or  the 
burden  per  response.  3'here  are  no  co.sts 
to  respondents  other  than  their  time. 


Type  of  respondents 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
(in  hours) 

State  Oral  Health  Programs  . 

20 

1  - 

11 

220 

Dated;  Dnceniber  27.  2012. 

Ron  A.  Often, 

Director,  Office  of  Scientific  Integrity  (OSIj, 
Office  of  the  Associate  Director  for  Science 
fOADSI.  Office  of  the  DinH:tor.  (Centers  for 
Disease  Control  and  Prevention. 

(I'K  Dot.  2012-.31fi00  Filwl  1 -2-1.1;  a.AS  .ini| 
BILLING  CODE  4163-1S-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-13-0850] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collec:tion  projects,  the 
Centers  for  Disease  (Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
reque.st  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 


the  data  collection  plans  and 
instruments,  iiall  404-639-7570  and 
send  comments  to  Ron  Otten,  1600 
Clifton  Road  MS-D74,  Atlanta.  CA 
30333  or  send  an  email  to  omh@cdc.gov. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  neoissary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have  a 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniijues 
or  other  forms  of  information 
technology.  Written  comments  should 
be  receiveil  within  60  days  of  this 
notice. 

Proposed  Project 

Laboratory  Response  Network  (LRN) 
(OMB  No.  ()’920-085().  Exp.  5/31/ 

2013) — Extension — National  Center  for 
Emerging  and  Zoonotic  Infec.tions 
(N(-EZ1D,  (Centers  for  Disease  (Control 
and  Prevention  ((]DC). 


Background  and  Brief  Description 

rbe  Laboratory  Response  Network 
(LRN)  was  established  by  the 
Dejiarfment  of  Health  and  Human 
.SiTTvices  (HHS),  (Centers  for  Disease 
(Control  and  Prevent  ion  1CD(])  in 
accordance  with  Presidential  Decision 
Directive  39,  which  outlined  national 
anti-terrorism  policies  and  assigned 
specific  missions  to  Federal 
departments  and  agencies.  The  LRN’s 
mission  is  to  maintain  an  integrated 
national  and  international  network  of 
laboratories  that  can  respond  to 
suspected  acts  of  biological,  chemical, 
or  radiological  threats  and  other  public 
health  emergencies. 

When  Federal,  State  and  local  public 
healtb  laboratories  voluntarily  join  the 
LRN,  they  assume  specific 
responsibilities  and  are  required  to 
provide  information  to  the  LRN  Program 
Office  at  (]DC.  Each  laboratory  must 
submit  and  maintain  complete 
information  regarding  the  testing 
capabilities  of  the  laboratory. 

Biennially,  laboratories  are  required  to 
review,  verify  and  update  their  testing 
capability  information.  Complete  testing 
capability  information  is  required  in 
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order  for  the  LRN  Program  Office  to 
determine  the  ability  of  the  Network  to 
respond  to  a  biological  or  chemical 
throat  event.  The  sensitivity  of  alt 
information  associated  with  the  LRN 
requires  the  LRN  Program  Office  to 
obtain  personal  information  about  all 
individuals  accessing  the  LRN  Web  site. 
In  addition,  the  LRN  Program  Office 
must  be  able  to  contact  alt  laboratory 
personnel  during  an  event  so  each 
laboratory  staff  member  that  obtains 
access  to  the  restricted  LRN  Web  site 
must  provide  his  or  her  contact 
information  to  the  LRN  Program  Office. 

As  a  requirement  of  menmership,  LRN 
Laboratories  must  report  all  biological 
and  chemical  testing  results  to  the  LRN 
Program  at  CD(i  using  a  (iDC  developed 
software  tool  called  the  LRN  Results 
Mes.senger.  This  information  is  essential 
for  surveillance  of  anomalies,  to  support 
respon.se  to  an  event  that  may  involve 
multiple  agencies  and  to  manage  limited 
resources.  LRN  Laboratories  must  also 
participate  in  and  report  results  for 


Proficiency  Testing  Challenges  or 
Validation  Studies.  LRN  Laboratories 
participate  in  multiple  Proficiency 
Testing  Challenges,  Exercises  and/or 
Validation  Studies  every  year  consisting 
of  five  to  500  simulated  samples 
provided  by  the  LRN  Program  Office.  It 
is  necessary  to  conduct  such  challenges 
in  order  to  verify  the  testing  capability 
of  the  LRN  Laboratories. 

The  rarity  of  biological  or  chemical 
agents  perceived  to  be  of  bioterrorism 
concern  prevent  some  LRN  Laboratories 
from  maintaining  proficiency  as  a  result 
of  day-to-day  testing.  Simulated  samples 
are  therefore  distributed  to  ensure 
proficiency  across  the  LRN.  The  results 
obtained  from  testing  the.se  simulated 
samples  must  also  be  entered  into 
R(!sidt.s  Messenger  for  evaluation  by  the 
LRN  Program  Office. 

During  a  surge  event  resulting  from  a 
bioterrorism  or  chemical  terrorism 
attack,  LRN  I..aboratories  are  also 
required  to  submit  all  testing  results 
using  LRN  Results  Messenger.  The  LRN 


Program  Office  requires  these  results  in 
order  to  track  the  progression  of  a 
bioterrorism  event  and  respond  in  tbe 
most  efficient  and  effective  way  possible 
and  for  data  sharing  with  other  Federal 
partners  involved  in  the  response.  The 
number  of  samples  tested  during  a 
response  to  a  possible  event  could  range 
from  10,000  to  more  than  500,000 
samples  depending  on  the  length  and 
breadth  of  the  event.  Since  there  is 
potentially  a  large  range  in  the  number 
of  samples  for  a  .surge  event,  CDC 
estimates  the  annualized  burden  for  this 
event  will  be  2,250,000  hours  or  625 
rcisponses  per  respondent. 

.Semiannually  the  LRN  Program  Office 
may  conduct  a  Special  Data  Ciall  to 
obtain  additional  information  from  LRN 
Member  Laboratories  in  regards  to 
biological  or  chemical  terrorism 
preparedness.  Special  Data  Calls  are 
conducted  using  the  LRN  Web  site. 
There  is  no  co.st  to  the  respondents 
other  than  their  time. 


Estimated  Annualized  Burden  Hours 


Type  of  respondents 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burSen  per 
response 
(in  hrs) 

Total 
burden 
(in  hrs) 

Public  Health  Laboratories  . 

Bienniat  Requalification  . 

150 

1 

2 

300 

Public  Health  Laboratories  . 

General  Surveillance  Testing  Re- 

150 

25 

24 

90,000 

suits. 

Public  Health  Laboratories  . 

Proficiency  TestingA/alidation  Test- 

150 

5 

56 

42,000 

ing  Results. 

Public  Health  Laboratories  . 

Surge  Event  Testing  Results  . 

150 

625 

24 

2,250,000 

Public  Health  Laboratories  . 

Special  Data  Call  . 

150 

10 

2 

3,000 

Total  . 

2,385,300 

. 

Dated:  December  20,  2012. 

Ron  Often, 

Director,  Office  of  Science  Integrity,  Office 
of  the  As.fociate  Director  for  Science,  Office 
of  the  Director.  Oenters  for  Disease  Control 
and  Prevention. 

IKK  Doc.  2012-:nift2  Filed  1-2-13;  8:45  am) 

BILUNG  CODE  4163-19-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  Day-13-0696] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  (iontrol  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  tJffice  of  Management  and 
Budget  (OMH)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  recpiesl  a  copy  of  these 
requests,  call  (404)  639-7570  or  send  an 
email  to  omh@r(ic.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  or  by  fax  to  (202)  39,5-5806. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Proposed  Project 

National  HIV  Prevention  Program 
Monitoring  and  Evaluation  (NHM&E) 
(OMB  0920-0696,  Expiration  08/31/ 
2013) — Revision — National  Center  for 
HIV/AIDS,  Viral  Hepatitis,  STD,  and  TB 
I’revention  (NCHHSTP),  Centers  for 
Disease  (Control  and  Prevention  (CD(i). 

Background  and  Brief  Description 

C31C  is  reque.sting  a  3-year  approval 
for  revision  to  the  previously  approved 
project. 

The  purpose  of  this  revision  is  to 
continue  collecting  standardized  HIV 
prevention  program  evaluation  data 


from  health  departments  and 
community-based  organizations  (CBOs) 
who  receive  federal  funds  for  HIV 
prevention  activities.  Crantees  have  the 
option  of  key-entering  or  uploading  data 
to  a  (3Xi-provided  web-based  software 
application  (EvaluationWeb"* ). 

The  following  changes  have  occurred 
since  project  0920-0696  has  been 
implemented:!!)  The  previous  reporting 
system  (PEMS)  has  been  replaced  by  a 
more  efficient  reporting  software.  (2) 
Many  data  variables  that  were 
previously  required  or  optional  but 
reported  have  been  deleted  in  ordtu  to 
reduce  data  reporting  burden  on 
grantees.  Other  variables  have  been 
added  or  modified  to  adapt  to  changes 
in  HIV  prevention  and  tbe  National 
HIWAIDS  Strategic  Plan.  (3)  reporting 
has  been  changed  from  quarterly  to 
semiannual.  (4)  the  number  of  grantees 
has  changed  as  new  FOAs  were 
awarded. 
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The  evaluation  and  reporting  process 
is  necessary  to  ensure  that  CDC  receives 
standardized,  accurate,  thorough 
evaluation  data  from  both  health 
department  and  CB(1  grantees.  For  these 
rtiasons,  C^DC  developed  standardized 
NHM&E  variables  through  extensive 
consultation  with  representatives  from 
health  departments,  CBOs,  and  national 
partners  (e.g..  The  National  Alliance -of 
State  and  Territorial  AIDS  Directors, 
Urban  Coalition  of  HIV/AIDS 
Prevention  Services,  and  National 
Minority  AIDS  Council). 

CDC  requires  CBOs  and  health 
departments  who  receive  federal  funds 


for  HIV  prevention  to  report  non- 
identifying.  client-level  and  aggregate- 
levtd,  standardized  evaluation  data  to: 

(1)  Accurately  determine  the  extent  to 
which  HIV  prevention  efforts  are  carried 
out,  what  types  of  agencies  are 
providing  .services,  what  resources  are 
allocated  to  those  services,  to  whom 
services  are  being  provided,  and  how 
those  efforts  have  contributed  to  a 
reduction  in  HIV  transmission;  (2) 
improve  ease  of  reporting  to  better  meet 
these  data  needs;  and  (3)  be  accountable 
to  stakeholders  by  informing  them  of 
HIV  prevention  activities  and  use  of 
funds  in  HIV  prevention  nationwide. 

Estimated  Annualized  Burden  Hours 


CDC'  HIV  prevention  program  grantees 
will  collect,  enter  or  upload,  and  report 
agency-identifying  information,  budget 
data,  intervention  information,  and 
client  demographics  and  behavioral  risk 
characteri.stics  with  an  estimate  of 
200,846  burden  hours.  Data  collection 
will  include  searching  existing  data 
sources,  gathering  and  maintaining  data, 
document  compilation,  review  of  data, 
and  data  entry  or  upload  into  the  web- 
based  system. 

There  are  no  additional  costs  to 
respondents  other  than  their  time.  The 
total  estimated  annual  burden  hours  are 
206,226. 


Type  of  respondents 

Form  name 

..  .  ..  . 

Number  of 
respondents 

1 

Number  of 
responses  per 
resjsondent 

Average 
burden  per 
response 
(in  hours) 

Health  jurisdictions . 

Agency  Data  . 

69 

2 

1377 

HE/RR  Data . 

69 

2 

67 

;  HIV  Testing  Data  . 

69 

2 

1,229 

;  NEM&E  Data  Training  . 

69 

2 

52 

Community-based  Organizations  . 

!  Agency  Data . 

200 

2 

30/60 

;  HE/RR  Data . 

200 

2 

20 

i  NHM&E  Data  Training . 

200 

2 

♦  20 

Dated:  Det;eml)er  27.  2012. 

Ron  A.  Often, 

Director,  Office  of  Scientific  Integrity  lOSI), 
Office  of  the  Associate  Director  for  Science 
(OADSi,  Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention. 

IKK  Doc.  2012-:Hl.S«y  Filed  1-2-13;  8:45  ami 
BILUNO  CODE  4163-1B-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

ICMS-3278-NC] 

Medicare  Program;  Request  for 
Information  on  Hospital  and  Vendor 
Readiness  for  Electronic  Health 
Records  Hospital  Inpatient  Quality 
Data  Reporting 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services  (CMS),  HHS. 

ACTION:  Request  for  information. 

SUMMARY:  This  document  is  a  request  for 
information  from  hospitals,  electronic 
health  record  (EHR)  vendors,  and  other 
intere.sted  parties  regarding  hospital 
readiness  beginning  calendar  year  2014 
discharges  to  electronically  report 
certain  patient-level  data  under  the 
Hospital  Inpatient  Quality  Reporting 
(IQR)  Program  using  the  Quality 


Reporting  Document  Architecture 
(QRDA)  Category  I. 

DATES:  The  information  solicited  in  this 
document  must  be  received  at  the 
address  provided  below,  no  later  than  5 
p.m.  eastern  .standard  time  (e.s.t.)  on 
January  22.  2013. 

ADDRESSES:  In  commenting,  refer  to  file 
code  (]MS-3278-NC.  Because  of  staff 
and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comments  in  one  of 
four  ways  (please  choo.se  only  one  of  the 
ways  listed): 

1 .  Electronically.  You  may  submit 
electronic  comments  on  this  regulation 
to  http://ww'w.regulations.guv.  Follow 
the  “Submit  a  comment’’  instructions. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address  only:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-3278-NC,  P.O.  Box  8013, 
Baltimore,  MD  21244-8013. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  to  the 
following  address  only:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-3278-NC. 
Mail  Stop  C4-26-0.5.  7.S00  Security 
Boulevard,  Baltimore,  MD  21244-1850. 


4.  By  hand  or  courier.  Alternatively, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  ONLY  to  the 
following  addres.ses: 

a.  For  delivery  in  Washington,  DC — 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Room  445-G,  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue  SW., 

Washington,  DC  20201. 

(Because  access  to  the  interior  of  the 
Hubert  H.  Humphrey  Building  is  not 
readily  available  to  persons  without 
Federal  government  identification, 
commenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  persons  wishing  to  retain  a  proof  of 
filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

b.  For  delivery  in  Baltimore,  MD — 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address,  call 
telephone  number  (410)  786-9994  in 
advance  to  schedule  your  arrival  with 
one  of  our  staff  members. 

Comments  erroneously  mailed  to  the 
addresses  indicated  as  appropriate  for 
hand  or  courier  delivery  may  be  delayed 
and  received  after  the  comment  period. 
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For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Harr.  (410)  786-6710. 
SUPPLEMENTARY  INFORMATION: 

Inspection  o)  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  are  available  for 
viewing  by  the  public,  including  any 
personally  identifiable  or  confidential 
business  information  that  is  included  in 
a  comment.  We  post  all  comments 
received  before  the  close  of  the 
comment  period  on  the  following  Web 
site  as  soon  as  possible  after  they  have 
been  received;  http:// 
www.regulotions.gov.  Follow  the  search 
instructions  on  that  Web  site  to  view 
public  comments. 

Comments  received  timely  will  also 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  .3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1-800-743-3951. 

1.  Backgrouixd 

We  are  interested  in  increasing 
efficiency  and  reducing  the  burden 
associated  with  hospital  collection  and 
submission  of  patient-level  data  on 
clinical  quality  measures  (CQMs)  and 
are  exploring  ways  that  hospitals  might 
be  able  to  report  data  on  a  subset  of 
Hospital  Inpatient  Quality  Reporting 
(IQR)  Program  measures  specified  under 
section  1886(b){3)(B)(viii)  of  the  Social 
Security  Act  (the  Act)  using  the  same 
certified  electronic  health  record 
technology  (CEHRT)  that  is  used  for 
reporting  under  the  Electronic  Health 
Record  (EHR)  Incentive  Program  as 
authorized  by  section  4102  of  the 
American  Recovery  and  Reinvestment 
Act  of  2009  (ARRA).  The  goals  of 
aligning  quality  measurement  and 
reporting  among  our  quality  reporting 
programs  are  all  of  the  following: 

•  Streamline  our  quality  reporting 
programs  through  automatic  collection 
and  reporting  of  data  on  CQMs  using 
CEHRT. 

•  Reduce  burden  to  hospitals  by 
allowing  them  to  use  EHRs  to  submit 
data  on  CQMs  that  are  adopted  for  both 
the  Hospital  IQR  Program  and  the  EHR 
Incentive  Program. 

•  Develop  a  single  set  of  electronic 
specifications  for  CQMs  adopted  under 
multiple  quality  reporting  programs. 

•  Support  quality  care  improvement. 


•  Adopt  data  standards  to  facilitate 
hospitals'  capturing,  transmitting,  and 
formatting  data  elements  consistently 
and  clearly. 

The  Health  Information  Technology 
for  Economic  and  Clinical  Health 
(HITECH)  Act,  part  of  the  American 
Recovery  and  Reinvestment  Act  of  2609 
(ARRA,  Pub.  L.  111-5),  authorized 
Medicare  and  Medicaid  incentive 
payments  to  eligible  professionals  and 
eligible  hospitals  when  they  adopt  and 
meaningfully  u.se  CEHRT,  as  well  as 
payment  adjustments  under  Medicare 
beginning  in  2015  for  failure  to 
demonstrate  meaningful  use.  We  have 
promulgated  regulations  establishing 
the  criteria  for  Stage  1  and  Stage  2  of 
meaninghil  use.  More  than  120,000 
eligible  health  care  professionals  and 
more  than  3,300  hospitals  have 
qualified  to  participate  in  the  program 
and  receive  an  incentive  payment  since 
it  began  in  January  2011. 

The  EHR  Incentive  Program  Stage  2 
final  rule  (77  FR  53968)  outlines  our 
commitment  to  aligning  quality 
measurement  and  reporting  programs, 
including  the  Hospital  IQR  program,  the 
Physician  Quality  Reporting  System 
(PQRS),  the  Children’s  Health  Insurance 
Program  (CHIP),  and  the  Pioneer 
Accountable  Care  Organization  (ACO) 
Model.  The  automatic  collection  and 
reporting  of  data  elements  for  many 
measures  through  CEHRT  is  expected  to 
greatly  simplify  reporting  for  various 
quality  reporting  programs.  We  envisage 
that  hospitals  will  be  able  to  switch 
primarily  to  EHR-based  reporting  of 
clinical  quality  data  for  many  measures 
that  are  currently  manually  chart- 
abstracted  and  submitted  to  CMS  for  the 
Hospital  IQR  Program. 

The  Hospital  IQR  Program  [http:// 
wnvw. quolitynet.org/dcs/ 
ContentServer?cid=ll  3811 
5987129&'pogenome=Qnet 
Public%2FPage%2FQnetTier 
2&'c=Poge],  which  is  authorized  by 
section  1886(b)(3)(B)(viii)  of  the  Act,  is 
intended -to  equip  patients  with  hospital 
quality  of  care  information  to  make 
informed  decisions  about  healthcare 
options  and  is  also  intended  to 
encourage  hospitals  and  clinicians  to 
improve  the  quality  of  inpatient  care 
provided  to  all  patients.  Hospital  IQR 
Program  data  is  available  to  consumers 
on  the  Hospital  Compare  Web  site 
(bttp://www.hospitoIcompore.hhs.gov/). 

Under  the  Hospital  IQR  Program, 
subsection  (d)  hospitals  report  data  on 
selected  quality  measures  to  CMS.  In 
selecting  measures  for  the  program,  we 
strive  to  be  consistent  with  the  priorities 
identified  in  the  National  Quality 
Strategy.  Subsection  (d)  hospitals  report 
quality  measures  of  process,  structure. 


outcomes,  patient  perspectives  on  care, 
and  efficiency  that  relate  to  .services 
furnished  in  an  inpatient  acute  care 
hospital  setting  in  order  to  receive  the 
full  annual  payment  update  (APU). 
Sections  1886(b)(3)(B)(viii)(l)  of  the  Act 
states  that  the  applicable  percentage 
increase,  for  FY  2007  and  each 
subsequent  fiscal  year,  shall  be  reduced 
by  2.0  percentage  points  (or,  beginning 
with  FY  2015,  by  one-quarter  of  .such 
applicable  percentage  increase 
(determined  without  regard  to  sections 
1886(b)(3)(B)(ix),  (xi),  or  (xii)  of  the 
Act))  for  any  subsection  (d)  hospital  that 
does  not  submit  quality  data  in  a  form 
and  manner,  and  at  a  time,  specified  by 
the  Secretary. 

II.  Solicitation  for  Information 

We  are  soliciting  information  from 
hospitals,  EHR  vendors,  and  other 
interested  parties  on  a  variety  of  subject 
matters. 

The  following  questions  are  intended 
for  all  hospitals,  EHR  vendors,  and  other 
interested  parties; 

•  How  do  hospitals  and  vendors 
perceivft  the  alignment  of  EHR-based 
reporting  and  hospital  quality  reporting 
programs?  What  are  the  fore.seen 
benefits  and  challenge.s? 

•  Do  hospitals  and  vendors  envision 
being  able  to  meet  the  criteria  for 
reporting  clinical  quality  measures 
electronically  for  the  EHR  Incentive 
Program  as  set  forth  in  the  EHR 
Incentive  Program — Stage  2  final  rule 
(77  FR  53968)  and  any  related  guidance 
is.sued?  If  not,  what  are  the  issues  in 
meeting  the  requirements  and  what 
additional  information  is  needed? 

We  are  specifically  .soliciting 
comments  from  hospitals  and  other 
intere.sted  parties  on  the  following 
topics: 

•  Is  the  hospital  planning  to  adopt 
EHR  technology  that  has  been  certified 
to  the  2014  Edition  EHR  certification 
criteria  during  or  before  calendar  year 
(CY)  2014? 

•  Is  the  hospital  aware  of  the  payment 
adjustments  authorized  under  the 
HITECH  Act  beginning  in  FY  2015  for 
failing  to  demonstrate  meaningful  u.se 
under  the  Medicare  EHR  Incentive 
Program? 

•  Is  the  hospital  planning  to 
electronicolly  report  CQM  data — 
specifically  venous  thromboembolism 
(VTE)  and  stroke  (STK)  and  emergency 
department  (ED)  measures — under  the 
Medicare  EHR  Incentive  Program  in  FY 
2014? 

•  Is  the  hospital  already  participating 
in  or  planning  to  participate  in  the  2013 
Medicare  EHR  Incentive  Program 
Electronic  Reporting  Pilot  for  Eligible 
Hospitals  and  Critical  Access  Hospitals 
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(CAHs)  ("Pilot”)?  The  pilot  provides 
eligible  hospitals  and  CAHs  with  an 
opportunity  to  meet  the  CQM  reporting 
requirements  of  the  Medicare  EHR 
Incentive  Program  through  electronic 
submission  of  CQM  data.  The  pilot  is  a 
voluntary  electronic  reporting  method 
used  to  satisfy  the  CQM  reporting 
requirements  for  the  Medicare  EHR 
Incentive  Program.  If  not,  what  barriers 
prevent  the  hospital  from  participating? 

•  Does  the  hospital  plan  to  report 
data  leveraging  any  state  health 
information  exchange  (HIE)  initiative? 

•  Does  the  hospital  plan  to  report 
data  leveraging  the  Nationwide  Health 
Information  Network  (NwHIN) 

Exchange,  which  is  now  the  eHealth 
Exchange? 

•  Will  the  hospital  use  a  third  party 
to  report  quality  data  required  under  the 
EHR  Incentive  Program? 

•  Are  there  operational  challenges  to 
electronically  reporting  quality  data?  If 
so,  does  the  hospital  have  mitigation 
plans  to  overcome  these  challenges? 

•  Has  the  hospital  chief  information 
officer  (CIO)  and/or  chief  operating 
officer  (COO)  prioritized  electronically 
reporting  quality  data  over  the  next  3 
years  (2013  through  2015)? 

•  Are  there  any  evaluation  or  data 
validation  methodologies  that  have  been 
used  by  the  hospital  to  assess  the 
accuracy  and  reliability  of  clinical 
process  of  care  quality  data  using  QRDA 
category  I  standards? 

•  What  barriers  and  opportunities 
would  be  created  by  including  sampling 
criteria  for  electronically  reported 
measures  under  the  EHR  Incentive 
Program? 

We  are  specifically  soliciting 
comments  from  EHR  vendors  and  other 
interested  parties  in  the  following  areas: 

•  Is  the  EHR  vendor’s  technology 
currently  certified  under  the  Office  of 
the  National  Coordinator  for  Health 
Information  Technology  (ONC)  Health 
Information  Technology  (HIT) 
Certification  Program  to  the  2001 
Edition  EHR  Certification  Criteria?  Does 
the  vendor  intend  to  have  its  EHR 
technology  certified  to  the  2014  Edition 
EHR  Certification  Criteria?  If  so,  when? 

•  What  are  the  top  three  operational 
challenges  facing  EHR  vendors  over  the 
next  3  years  (2013  through  2015)?  Of 
those  identified,  does  the  EHR  vendor 
have  mitigation  plans  to  overcome  these 
challenges? 

•  Are  there  any  evaluation  or  data 
validation  methodologies  that  have  been 
used  to  assess  the  accuracy  and 
reliability  of  clinical  process  of  care 
quality  data  using  QRDA  category  I 
standards? 

•  Have  vendors  included  random 
sampling  functionalities  in  currently 


certified  systems?  If  yes,  what  guidance 
for  random  sampling  has  been 
employed,  if  any?  If  no,  what  barriers 
are  presented  by  adding  this 
functionality  to  your  currently  certified 
systems? 

IlL  Response  to  Comments 

Because  of  the  large  number  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  OATES  section  of 
this  request  for  information,  and,  when 
we  proceed  with  a  subsequent 
document,  we  will  respond  to  the 
comments  in  that  document. 

(Catalog  of  Federal  Domestic  Assi.stance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  December  21,  2012. 

Marilyn  Tavenner, 

Acting  Administrator.  Centers  for  Medicare 
&■  Medicaid  Services. 
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BILUNG  CODE  412O-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-201 2-D-1 256] 

Draft  Revision  of  Guida'nce  for  industry 
on  Providing  Regulatory  Submissions 
in  Electronic  Format — Certain  Human 
Pharmaceutical  Product  Applications 
and  Related  Submissions  Using  the 
Electronic  Common  Technical 
Document  Specifications;  Availability 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  draft  guidance  for 
industry  entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
Certain  Human  Pharmaceutical  Product 
Applications  and  Related  Submissions 
Using  the  eCTD  Specifications.”  The 
draft  guidance  announced  in  this  notice 
is  being  issued  in  accordance  with  the 
Food  and  Drug  Admini.stration  Safety 
and  Innovation  Act  (FDASIA)  which 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  FD&C  Act)  to  require 
that  certain  submissions  under  the 
FD&C  Act  and  Public  Health  Service  Act 
(PHS  Act)  be  submitted  in  electronic 
format,  beginning  no  earlier  than  2  years 
after  publication  of  the  final  version  of 


the  draft  guidance.  The  draft  guidance 
describes  how  FDA  plans  to  implement 
the  requirements  for  the  electronic 
submission  of  applications  for  certain 
human  pharmaceutical  products  and  is 
being  issued  for  public  comment.  In  its 
final  form,  this  document  will  also 
supersede  the  guidance  titled 
“Guidance  for  Industry  Providing 
Regulatory  Submissions  in  Electronic 
Format — Human  Pharmaceutical 
Product  Applications  and  Related 
Submissions  Using  the  eCTD 
Specifications”  that  was  issued  in 
October  2005  and  revised  in  April  2006 
and  June  2008. 

DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (see  21  CFR 
10.115(g)(5)),  to  ensure  that  the  Agency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
either  electronic  or  written  comments 
on  the  draft  guidance  by  March  4,  2013. 
ADDRESSES;  Submit  written  requests  for 
single  copies  of  the  documents  to  the 
Division  of  Drug  Information,  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  51,  Rm.  2201, 
Silver  Spring,  MD  2Q993-0002  or  the 
Office  of  Communication,  Outreach  and 
Development  (HFM-40),  Center  for 
Biologies  Evaluation  and  Research, 

Food  and  Drug  Administration,  1401 
Rockville  Pike,  Suite  200N,  Rockville, 
MD  20852-1448.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  documents. 

Submit  electronic  comments  on  the 
draft  guidance  to  http:// 
www.regulations.gov.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  Rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Hussong,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  22,  Rm.  1161, 
Silver  Spring,  MD  20993,  email: 
Virginia. hussong^fda.hhs.gov; 
or 

Stephen  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Suite  200N,  Rockville, 
MD  20852,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  electronic  Common  Technical 
Document  (eCTD)  is  an  International 
Conference  on  Harmonisation  (ICH) 
standard  based  on  specifications 
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developed  by  ICH  and  its  member 
parties.  FDA's  Center  for  Drug 
Evaluation  and  Research  (CDER)  and 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  have  been  receiving 
submissions  in  the  eCTD  format  since 
2003,  and  the  eCTD  has  been  the 
recommended  format  for  electronic 
submissions  to  CDER  and  CBER  since 
January  1,  2008.  The  majority  of  new 
electronic  submis.^ions  are  now  received 
in  eCTD  format. 

FDASIA  (Pub.  L.  112-144,  126  Stat. 

993  (2012)),  signed  by  the  President  on 
July  9,  2012,  amended  the  FD&C  Act  to 
add  section  745A,  titled  “Electronic 
Format  for  Submissions.”  Section 
74.'SA(a)(l)  of  the  FD&C  Act  requires  that 
submissions  under  section  505(b),  (i),  or 
(j)  of  the  FD&C  Act,  and  submissions 
under  sections  351(a)  or  (k)  of  the  PHS 
Act,  be  submitted  to  FDA  in  electronic 
format  no  earlier  than  24  months  after 
FDA  issues  the  final  guidance  described 
in  this  section. 

In  accordance  with  .section  745A(a)(l) 
of  the  FD&C  Act,  FDA  is  issuing  this 
draft  guidance,  announcing  its 
determination  that  submi.ssion  types 
identified  in  this  draft  guidance  mu.st  be 
submitted  electronically  (except  for 
submissions  that  are  exempted),  in  a 
format  that  FDA  can  process,  review, 
and  archive.  Currently,  the  Agency  can 
process,  review,  and  archive  electronic 
submissions  made  using  the  eCTD 
version  3.2.2  specifications. 
Requirements  for  electronic  submission 
will  be  phased  in  according  to  the 
following  schedule:  (1)  24  months  after 
publication  of  the  final  version  of  this 
draft  revised  guidance,  the  requirements 
will  apply  to  new  drug  application 
(NDA),  abbreviated  new  drug 
application  (ANDA),  and  biologies 
licen.se  application  (BLA)  submissions 
and  (2)  36  months  after  publication  of 
the  final  guidance,  the  requirements 
will  apply  to  investigational  new  drug 
application  (IND)  submissions.  Section 
745A(a)bf  the  F’D&C  Act  does  not  apply 
to  master  files  and  advertising  and 
promotional  labeling  submissions. 
However,  FDA  accepts  and  strongly 
encourages  the  submission  of  master 
Files  and  advertising  and  promotional 
labeling  materials  electronically,  as 
described  in  the  draft  guidance. 

In  Section  745A(a),  Congre.ss  granted 
explicit  authorization  to  FDA  to 
implement  the  statutory  electronic 
submission  requirements  by  specifying 
the  format  for  such  submissions  in 
guidance.  To  the  extent  that  the  draft 
guidance  provides  such  requirements 
under  section  745A(a)  of  the  FD&C  Act, 
indicated  by  the  use  of  the  words  must 
or  required,  it  is  not  subject  to  the  usual 
restrictions  in  FDA’s  good  guidance 


practice  (GGP)  regulations,  such  as  the 
requirement  that  guidances  not  establish 
legally  enforceable  responsibilities.  See 
21  GFR  10.115(d). 

At  the  .same  time,  the  draft  guidance 
al.so  provides  guidance  on  FDA’s 
interpretation  of  the  statutory  electronic 
submission  requirement  and  the 
Agency’s  current  thinking  on  the  best 
means  for  implementing  other  aspects  of 
the  electronic  submission  program. 
Therefore,  to  the  extent  that  the  draft 
guidance  includes  provisions  that  are 
not  part  of  the  requirements  under 
section  745A(a),  it  is  being  i.ssued  in 
accordance  with  FDA’s  GGP  regulation 
(21  GFR  10.115).  Such  parts  of  the  draft 
guidance,  when  finalized,  will  represent 
the  Agency’s  current  thinking  on  this 
topic,  and  do  not  create  or  confer  any 
rights  for  or  on  any  person  and  do  not 
operate  to  bind  FDA  or  the  public.  You 
can  use  an  alternative  approach  for 
these  recommendations  if  such  an 
approach  would  satisfy  the 
requirements  of  the  applicable  .statutes 
and  regulations.  The  use  of  the  word 
should  in  the  draft  guidance  means  that 
something  is  suggested  or 
recommended,  but  not  required. 
Accordingly,  the  final  guidance  will 
contain  both  binding  and  nonbinding 
provisions. 

II.  Paperwork  Reduction  Act  of  1995 

The  draft  guidance  refers  to 
collections  of  information  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (44  U.S.C.  3501-3520).  The 
draft  guidance  pertains  to  sponsors  and 
applicants  making  regulatory 
submissions  to  FDA  in  electronic  format 
for  NDAs,  ANDAs,  BLAs,  INDs,  master 
files,  and  advertising  and  promotional 
labeling.  The  information  collection 
discu.ssed  in  the  draft  guidance  is 
contained  in  our  IND  regulations  (21 
GFR  part  312)  and  approved  under  OMB 
control  number  0910-0014,  our  NDA 
regulations  (including  ANDAs)  (21  GFR 
part  314)  and  approved  under  OMB 
control  number  0910-0001,  and  our 
BLA  regulations  (21  GFR  part  601)  and 
approved  under  OMB  control  number 
0910-0338. 

Sponsors 'and  applicants  have  been 
submitting  NDAs,  ANDAs,  BLAs.  and 
INDs  electronically  since  2003,  and  the 
majority  of  these  submissions  are 
already  received  in  electronic  format. 
Under  FDASIA,  sponsors  and  applicants 
will  be  required  to  make  all  of  these 
submissions  electronically.  These 
requirements  will  be  phased  in  over  2 
and  3  year  periods  after  the  issuance  of 
the  final  guidance. 


There  may  be  new  costs,  including 
capital  costs  or  operating  and 
maintenance  co.sts,  which  would  result 
from  the  requirements  under  F'DASIA 
and  the  final  guidance,  becau.se  .some 
sponsors  and  applicants  would  have  to 
convert  from  paper-based  submissions 
to  electronic  submissions.  In  accordance 
with  the  PRA,  prior  to  publication  of  the 
final  guidance  document.  FDA  intends 
to  solicit  public  comment  and  obtain 
OMB  approval  for  any  costs  that  are 
new  or  that  would  represent  material 
modifications  to  these  previously 
approved  collections  of  information 
found  in  FDA  regulations. 

III.  Comments 

Interested  persons  may  submit  either 
electronic  comments  to  http:// 
w'W'w. regulations. gov  or  written 
comments  regarding  this  document  to 
the  Division  of  Dockets  Management 
(se;e  ADDRESSES).  It  is  only  necessary  to 
send  one  set  of  comments.  Identify 
comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
.seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  and  will  be 
posted  to  the  docket  at  http:// 
w'ww. regulations. gov. 

IV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either 
http://www.fda.gov/Drugs/Development 
ApprovalProcess/FormsSubmission 
liequirements/ElectronicSubmissions/ 
ucm253101.htm,  http://w'ww. 
regulations.gov,  or  http://www.fda.gov/ 
BiologicsBloodVaccines/ 
GuidanceComplianceBegulatory 
Information/Guidances/default.htm. 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either 
http://www.fda.gov/Drugs/Development 
ApprovalProcess/FormsSubmission 
Bequirements/ElectronicSubmissions/ 
ucm253101.htm,  http:// 
w\M\'.regulations.gov,  or 
http://www.fda.gov/Biologics 
BloodVaccines/GuidanceCompliance 
Begulatorydnformation/Guidances/ 
default.htm. 

Dated:  December  27.  2012. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

IKK  Doc.  2012-31577  Filed  12-31-12;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C., . 
as  amended.  The  grant  applications  and 
the  discussions  could  disclo.se 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  as.sociated  with  the  grant 
applications,  the  disclosure  of  which 
would  con.stitutc  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  nf  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  U.S. — 

China  Program  for  Biomedical  Collaborative 
Research  (RUl). 

Dote:  lanuary  28,  2018. 

Time:  8:00  a.m.  to  .'i;00  p.m. 

Agenda.  To  review  and  evaluate  grant 
applications. 

P/oce:  Hilton  VVashington/Rockville,  1750 
Rofikville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Zhiqiang  Zou,  MD,  Ph.D., 
Scientific  Review  Officer,  Special  Review 
and  l.ogistics  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute.  NIH. 
0116  Executive  Blvd.,  Room  8055A,  MSC 
8329,  Bethesda,  MD  20892,  301-402-9415, 
zouzhiq&mail.nih.fiov. 

Name  of  (Committee:  National  (dancer 
Institute  Special  Emphasis  Panel,  N(3  SPORE 
III. 

Date:  Eebruary  6-7,  2013. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  North  Marriott  Hotel  & 
(Conference  (Center,  Montgomery  (County 
(Conference  (Center  Facility,  5701  Marinelli 
Road,  North  Bethesda,  MD  20852. 

Contact  Person:  David  G.  Ransom,  Ph.D., 
Scientific  Review  Officer,  Research  Programs 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cam:er  Institute,  NIH, 

61 16  Executive  Blvd.,  Room  8133,  Bethesda, 
MD  20892-8328,  301-451-4757, 
david.ransom@nih.gov. 

Name  of  (Committee:  National  (Cancer 
Institute  Special  Emphasis  Panel,  N(CI  SPORE 
II. 

Date:  Fehmary  6-7,  2013. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  North  Marriott  Hotel  Ik 
Conference  Center,  Montgomery  (County 
(Conference  (Center  Facility,  5701  Marinelli 
Road,  North  Bethesda,  MD  20852. 

Contact  Person:  Wlodek  Lopaczynski,  MD, 
Ph.D.,  Scientific  Review  Offic:er,  Research 


Programs  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  NIH,  6116  Executive  Blvd.  Room 
8131,  Bethesda,  MD  20892,  301-594-1402, 
lopacw@mail.nih.gov. 

Name  of  Committee:  National  (Cancer 
Institute  Special  Emphasis  Panel,  NtCl 
Program  Project  Meeting  III. 

Date:  Febniary  19-20.  2013. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington/Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Jeannette  F.  Korczak, 
Ph.D.,  Scientific  Review  Officer,  Research 
Programs  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  NIH,  6116  Exetmtive  Blvd.,  Room 
8115,  Bethesda,  MD  20892,  301-496-9767, 
korczaki@moil.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  (Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  C,ancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93,397,  Cancer  (Centers  Support; 
93.398,  (Cancer  Researt:h  Manpower;  93.399, 
(Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated;  Decemher  27,  2012. 

Melanie  ).  Gray, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

IFK  Doc.  2012-31S51  Filed  1-2-i:i;  8:4,5  ani| 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  suction  10(a)  of  the 
Federal  Advisory  Coniniittuu  Act,  as 
amended  (5  U.S.CC.  App.),  notice  is 
hereby  given  of  a  meeting  of  the 
National  (Cancer  Institute  Clinical  Trials 
and  Translational  Research  Advisory 
Committee. 

'I'he  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  (Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  (Clinical  Trials  and  Translational 
Research  Advisory  Committee. 

Date:  March  13^^2013. 

Time:  9:00  a.m.  to 4:00  p.m. 

Agenda:  Strategic:  Disc:ussion  of  NCI’s 
(Clinical  and  Translational  Research 
Programs. 

Place:  National  Institutes  of  Health, 
Building  31.  (C-Wing,  6th  Floor,  (Conference 


Rooms  9  and  10,  31  Center  Drive,  Bethesda, 
MD  20892. 

Contact  Person:  Sheila  A.  Prindiville,  MD, 
MPH,  Director,  Coordinating  Center  for 
Clinical  Trials,  Office  of  the  Director, 

National  Cant;er  Institute,  National  Institutes 
of  Health,  6120  Executive  Blvd.,  3rd  Floor 
Suite,  Bethesda.  MD  20892,  301-451-5048, 
prindivs@mail.nih.gov. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page:  http:// 
deainfo.nci.nih.gov/advisory/ctac/ctac.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  .statement  should  include  the 
name,  address,  telephone  number  and  when 
applif:able,  the  business  or  professional 
affiliation  of  the  interested  person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
("ancer  (Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  27,  2012. 

Melanie  J.  Gray, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  2012-31.5.50  ('ilccl  1-2-13;  8:45  ami 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

■fhe  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  .sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuro.scienco 
Integrated  Review  (iroup  Neurotoxicology 
and  Alcohol  .Study  Section. 

Date:  February  4,  2013. 

Time:  8:00  a.m.  to  6:t)0  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  .Sheraton  Delfina  .Santa  Monica 
Hotel,  530  West  Pico  Boulevard,  Santa 
Monica,  (lA  90405. 

Contact  Person:  Christine  Melchior.  f’h.D., 
Scientific  Review  Officer,  C^enter  for 
Scientific  Review,  National  Institutes  of 
Health,  0701  Rockledge  Drive,  Room  5176 
M.SC  7844,  Bethesda,  MD  20892,  (301)43.5- 
1713,  melch ioc@csr. nih.gov. 

Name  of  Committee:  Digestive,  Kidney  and 
Urological  Systems  Integrated  Review  Group 
Clinical,  Integrative  and  Molecular 
tJastroenterology  Study  Section. 

Dote.  February  4,  2013. 

Time:  8:000. m.  to  7:00  p.ra. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda.  7335 
Wi.sf:onsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mushtaij  A.  Khan.  Ph.D., 
.Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2176, 
MSC  7818,  Bethesda,  MD  20892,  301-435- 
1778,  khanm@csr.nih.gov. 

Name  of  Committee:  Digestive,  Kidney  and 
Urological  Systems  Integrated  Review  Group, 
Pathobiology  of  Kidney  13isea.se  Study 
.Section. 

Date:  February  4,  2013. 

Time:  8:00  a.m.  to  7:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Atul  Sahai.  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2188, 
MSC  7818.  Bethesda,  MD  20892,  301-43.5- 
1198,  sahnia@csr.nih.gov. 

Name  of  Committee:  Oncology  2— 
Translational  Clinical  Integrated  Review 
Group,  Developmental  Therapeutics  .Study 
.Section. 

Date:  February  4-5,  2013. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Sheraton  l.a  |olla  Hotel,  3299 
Holidav  Court,  La  jolla,  CA  92037. 

Contact  Person:  .Sharon  K.  (^ubanich, 

Ph  D.,  .Sf:ientific  Review  Officer,  (ienter  for 
.Sc:ientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6214, 
MSC  7804,  Bethesda,  MD  20892.  (301)  408- 
9512,  gnhanics@csr.nih.gov. 

Name  of  Committee:  Cell  Biology 
Integrated  Review  Group,  Molecular  and 
Integrative  .Signal  Transduction  Study 
.Section. 

Date:  February  4,  2013. 

Time:  8:00  a.m.  to  5:00  p.m 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Fmbassy  Suites  Chevy  f;hase,  4300 
Military  Road  Northwest,  Washington,  DC 
20015. 

Contact  Person:  Raya  Mandler,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Roeklodge  Drive,  Room  5134, 
MSC  7840.  Bethesda,  MD  20892,  (301)  402- 
8228.  rayam@csr.nih.gov. 


Name  of  Committee:  Oncology  2 — 
Translational  Clinical  Integrated  Review 
Group.  Glinical  Oncology  .Study  Section. 

Date:  February  4,  2013. 

Time:  8:00  a.m.  to  6:00  p.m.  ‘ 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crowne  Plaza  Tyson's  Corner,  1960 
Chain  Bridge  Road,  Mclean,  VA  22102. 

Contact  Person:  Malaya  Chafterjee,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6192, 
M.SC  7804,  Bethesda,  MD  20892,  301-806- 
2515,  chatterm@csr.nih.gov. 

Name  of  Committee:  Risk,  Prevention  and 
Health  Behavior  Integrated  Review  Group, 
Behavioral  Medicine.  Interventions  and 
Outcomes  Study  Section. 

Date:  February  4—5,  2013. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Guest  Suites  .Santa 
Monica,  1707  Fourth  Street,  Santa  Monica. 

CA  90401 . 

Contact  Person:  Lee  S.  Mann,  Ph.D., 
.Scientific  Review  Officer,  Outer  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
M.SC  7848,  Bethesda,  MD  20892.  301-43.5- 
0677,  mannl@csr.nih.gov. 

Name  of  Committee:  (^ell  Biology 
Integrated  Review  Grouf),  Development — 2 
Study  Section. 

Date:  February  4-5,  2013. 
lime:  8:00  a.m.  to  5:00  p.m. 

Agenda:Tn  review  and  evaluate  grant 
applications. 

Place:  Fmbassy  .Suites  at  the  Chevy  Cha.se 
Pavilion,  4300  Military  Road  NW., 
Washington,  DC  20015. 

('ontact  Person:  Pass  M.  .Shayiq,  Ph.D., 
.Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institute  of 
Health,  6701  Rockledge  Drive,  Room  2182, 
M.SC  7818,  Bethesda,  MD  20892,  (301)43.5- 
2 3 5 9 .  .s/i  oyiqr@csr.  nih.gov. 

Nome  of  (.'ommittee:  Center  for  Scientific 
Review  Spei:ial  Fmphasis  Panel.  RFA  Panel: 
Investigations  on  Primary  Immunodeficiency 
Diseases. 

Date:  February  4.  2013. 

Time:  12:00  p.rn.  to  3:00  p.m. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Virtual  Meeting). 

Contact  Person:  Scott  lakes,  Ph.D., 
Scientific  Review  Officer,  Center  tor 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4198. 
M.SC  7812,  Bethesda,  MI)  20892.  301-49.5- 
1 506,  iakesse@mail.nih.gov. 

(Catidogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  (Comparative  Medicine; 
93.333,  Clinical  Re.search,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 


Dated;  December  27,  2012. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

U'K  Ooc.  2012-31553  Filed  1-2-13;  8:45  am) 

BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  .section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as* 
amended  (.5  U.S.C.  App.),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Board  of 
.Scientific  Advisors  ad  hoc 
Subcommittee  on  HIV  and  AIDS 
Malignancy. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  sjiecial  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  .should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Commitleo:  National  Cancer 
In.stitute  Board  of  Scientific  Advisors  Ad  hoc 
.Subcommittee  on  HIV  and  AID.S  Malignancy. 
Date:  February  14,  2013. 

Time;  9:00  a.m.  to  4:00  ji.m. 

Agenda:  Disi.ussioii  of  HIV  and  AIDS 
Malignancy. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Room  A,  45 
Center  Drive.  Bethesda,  MD  20892. 

C.ontacI  Person;  Robert  Yarchoan,  MD, 
Direi:tor,  IIIV/AID.S  Managemeiil  Branch, 
NIH/NCI,  Building  10,  Room  10.S2.5.5.  10 
(Ymter  Drive,  Bethesda,  MD  20892-186,  301- 
496-0328,  yarchoan@helix.nih.gov. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  nr  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  camjnis.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  be  inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  passport)  ami  to  state  the  purpose  of  their 
visit. 

Information  is  also  available  on  the 
Institute's/Center’s  home  page;  http:// 
deoinfo.nci.nih.gov/advisor\'/hsa/hsa.htm, 
where  an  agenda  ami  any  additional 
information  for  the  meeting  will  be  posted 
w'hen  available. 

(('alalogne  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Ciancer  Construction; 
93.3!)3,  Cancer  (\iuse  and  Prevention 
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Resoarch;  93.394,  Canc:er  Detection  and 
Diagnosis  Re.searrh;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Resean.h  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated;  December  27,  2012. 

Melanie  Gray, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

IKK  Dor.  2012-31552  Filed  1-2-13;  8:45  ami 

BILUNG  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  LI.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  IJ.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  di.sclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Di.sea.ses  SptH:ial 
Emphasis  Panel.  “NIAID  Investigator 
Initiated  Program  Applications  (POl).” 

Date:  lanuary  30.  2013. 

Time:  12:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6700B 
Rockledge  Drive,  Bethesda,  MD  20817, 
(Telephone  Conference  Call). 

Contact  Person:  Nancy  Vazquez- 
Maldonado,  Ph.D.,  Scientific  Review  Officer, 
Scientific  Review  Program.  DEA/NIAID/NIH/ 
DHHS,  6700B  Rockledge  Drive.  MSC-7616. 
Bethesda.  MD  20892-7616,  301-496-3253, 
nvazqiiez@niaid.nib.gov. 

(Catalogue  of  Federal  Domestic  Assi.stance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Re.search,  National  Institutes  of  Health,  HHS) 

Dated:  December  27,  2012. 

David  Clary, 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  2012-31549  Filed  1-2-13;  8:45  am| 

BILUNG  CODE  414(M>1-I> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  and 
Instrumented  Initial  Testing  Facilities 
Which  Meet  Minimum  Standards  To 
Engage  in  Urine  Drug  Testing  for 
Federal  Agencies 

AGENCY;  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  notifies  Federal 
agencies  of  the  Laboratories  and 
Instrumented  Initial  Testing  Facilities 
(IITF)  currently  certified  to  meet  the 
.standards  of  the  Mandatory  Guidelines 
for  Federal  Workplace  Drug  Testing 
Programs  (Mandatory  Guidelines).  The 
Mandatory  Guidelines  were  first 
published  in  the  Federal  Register  on 
April  11,  1988  (53  FR  11970),  and 
subsequently  revised  in  the  Federal 
Register  on  June  9,  1994  (59  FR  29908): 
September  30,  1997  (62  FR  51118); 

April  13,  2004  (69  FR  19644);  November 
25,  2008  (73  FR  71858);  December  10, 
2008  (73  FR  75122);  and  on  April  30, 
2010  (75  FR  22809). 

A  notice  listing  all  currently  certified 
Laboratories  and  Instrumented  Initial 
Te.sting  Facilities  (IITF)  is  published  in 
the  Federal  Register  during  the  first 
week  of  each  month.  If  any  Laboratory/ 
IlTF’s  certification  is  suspended  or 
revoked,  the  Laboratory/IITF  will  be 
omitted  from  subsequent  lists  until  such 
time  as  it  is  restored  to  full  certification 
under  the  Mandatory  Guidelines. 

If  any  Laboratory/IITF  has  withdrawn 
from  the  HHS  National  Laboratory 
Certification  Program  (NLCP)  during  the 
pa.st  month,  it  will  be  li.sted  at  the  end 
and  will  be  omitted  from  the  monthly 
listing  thereafter. 

This  notice  is  also  available  on  the 
Internet  at  http:// 

www.workplace.samhsa.gov  and  http:// 
www.drugJreeworkplace.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  SAMHSA/GSAP,  Room 
2-1042,  One  Choke  Cherry  Road, 
Rockville,  Maryland  20857;  240-276- 
2600  (voice),  240-276-2610  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Mandatory  Guidelines  were  initially 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public- 
Law  100-71.  The  “Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs”,  as  amended  in  the 
revisions  listed  above,  requires  strict 
standards  that  Laboratories  and 


Instrumented  Initial  Testing  Facilities 
(IITF)  nui.st  meet  in  order  to  conduct 
drug  and  specimen  validity  tests  on 
urine  specimens  for  Federal  agencies. 

To  become  certified,  an  applicant 
Laboratory/IITF  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification,  a  Laboratory/IITF  must 
participate  in  a  quarterly  performance 
testing  program  plus  undergo  periodic, 
on-site  inspections. 

Laboratories  and  Instrumented  Initial 
Testing  Facilities  (IITF)  in  the  applicant 
stage  of  certification  are  not  to  be 
considered  as  meeting  the  minimum 
requirements  described  in  the  HHS 
Mandatory  Guidelines.  A  Laboratory/ 
IITF  must  have  its  letter  of  certification 
from  HHS/SAMHSA  (formerly:  HHS/ 
NIDA)  which  attests  that  it  has  met 
minimum  .standards. 

In  accordance  with  the  Mandatory 
Guidelines  dated  November  25,  2008 
(73  FR  71858),  the  following 
Laboratories  and  Instrumented  Initial 
Testing  Facilities  (IITF)  meet  the 
minimum  standards  to  conduct  drug 
and  specimen  validity  tests  on  urine 
specimens; 

Instrumented  Initial  Testing  Facilities 
(IITF) 

None. 

Laboratories 

ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  We.st  Allis,  WI  53227,  414-328- 
7840/800-877-7016,  (Formerly: 
Bayshore  Clinical  Laboratory) 

ACM  Medical  Laboratory,  Inc.,  160 
Elmgrove  Park,  Roche.ster,  NY  14624, 
58.5-429-2264 

Advanced  Toxicology  Network,  3560 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118,  901-794-5770/888-290- 
1150 

Aegis  Analytical  Laboratories,  345  Hill 
Ave.,  Nashville,  TN  37210,  615-255- 
2400,  (Formerly:  Aegis  Sciences 
Corporation,  Aegis  Analytical 
Laboratories,  Inc.) 

Alere  Toxicology  Services,  1111  Newton 
St.,  Gretna,  LA  70053,  504-361-8989/ 
800-433-3823,  (Formerly:  Kroll 
Laboratory  Specialists,  Inc., 

Laboratory  Specialists,  Inc.) 

Alere  Toxicology  Services,  450 
Southlake  Blvd.,  Richmond,  VA 
23236,  804-378-9130,  (Formerly: 

Kroll  Laboratory  Specialists,  Inc., 
Scientific  Testing  Laboratories,  Inc.; 
Kroll  Scientific  Testing  Laboratories, 
Inc.) 

Baptist  Medical  Center-Toxicology 
Laboratory,  11401  1-30,  Little  Rock, 
AR  72209-7056,  501-202-2783, 
(Formerly;  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
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Clinical  Reference  Lab,  8433  Quivira 
Road,  Lenexa.  KS  6621.5-2802,  800- 
44.5-6917 

Dotlors  Laboratory,  Inc.,  2906  [ulia 
Drive,  Valdosta,  (iA  31602,  229-671- 
2281 

DrugScan,  Inc.,  200  Precision  Road, 

Suite  200,  Horsham,  PA  19044,  800- 

235- 4890 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Drive,  Oxford,  MS  38655,  662- 

236- 2609 

Gamma-Dynacare  Medical 

Laboratories,*  a  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  Street, 
London,  ONT,  Canada  N6A  1P4,  519- 
679-1630 

Laboratory  Corporation  of  America 
Holdings.  7207  N.  Gessner  Road, 
Houston,  TX  77040,  713-856-8288/ 
800-800-2387 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  908-526-2400/800-437-4986, 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Drive, 
Research  Triangle  Park,  NC  27709, 
919-572-6900/800-833-3984, 
(Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  a  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  a 
Member  of  the  Roche  Group) 

Laboratory  Corporation  of  America 
Holdings,  1120  Main  Street. 
Southaven,  MS  38671,  866-827-8042/ 
800-233-6339,  (Formerly:  LabCorp 
Occupational  Testing  Services,  Inc.; 
MedExpre.ss/National  Laboratory 
Center) 

LabOne,  Inc.  d/b/a  Quest  Diagnostics, 
10101  Renner  Blvd.,  Lenexa,  KS 
66219,  91.3-888-3927/800-87.3-8845, 
(Formerly:  Que.st  Diagnostics 
Incorporated;  LabOne.  Inc.;  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

MedTox  Laboratories,  Inc.,  402  W. 
County  Road  D,  St.  Paul,  MN  55112, 
651-636-7466/800-832-3244 

MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland,  OR 
97232,  503-413-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis,  MN  55417,  612-725- 
2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  661-322-4250/800-350-3515 

One  Source  Toxicology  Laboratory,  Inc., 
1213  Genoa-Red  Bluff,  Pa.sadena,  TX 
77504,  888-747-3774,  (Formerly: 


University  of  Texas  Medical  Branch, 
Clinical  Chemi.stry  Division;  IITMB 
Pathology-Toxicology  Laboratory) 
Pacific  Toxicology  Laboratories,  9.348 
DeSoto  Ave.,  Chat.sworth,  CA  91311, 
800-3 28-ti942,  (Formerly:  Centinela 
Hospital  Airport  Toxicology 
Laboratory) 

Pathology  Associates  Medical 
Laboratories,  110  West  Cliff  Dr., 
Spokane,  WA  99204,  509-755-8991/ 
800-541-7891  x7 

Phamatech,  Inc.,  10151  Barnes  Canyon 
Road,  San  Diego,  CA  92121, 858^43- 
5555 

Quest  Diagno.stics  Incorporated,  1777 
Montreal  Circle,  Tucker,  GA  30084, 
800-729-6432,  (Formerly:  SmithKljne 
Beecham  Clinical  Laboratories: 
SmithKline  Bio-Science  Laboratories) 
Quest  Diagnostics  Incorporated,  400 
Egypt  Road,  Norristown,  PA  1940.3, 
610-6.31-4600/877-642-2216, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories;  SmithKline  Bio- 
Science  Laboratories) 

Que.st  Diagnostics  Incorporated,  8401 
Fallbrook  Ave.,  West  Hills,  CA  91304, 
818-7.37-6370,  (Formerly;  SmithKline 
Beecham  Clinical  Laboratories) 
Redwood  Toxicology  Laboratory,  3650 
Westwind  Blvd.,  Santa  Rosa,  CA 
9.5403,  707-570-44.34 
South  Bend  Medical  Foundation,  Inc.. 
5.30  N.  Lafayette  Blvd.,  South  Bend, 

IN  46601,  574-234-4176  xl276 
.Southwest  Laboratories,  4625  E.  Cotton 
Center  Boulevard.  .Suite  177,  Phoenix, 
AZ  85040,  602-438-8507/800-279- 
0027 

STERLING  Reference  Laboratories,  2617 
East  L  Street,  Tacoma,  Washington 
98421, 800-442-0438 
Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  301  Business  Loop 
70  West,  Suite  208,  Columbia,  MO 
6520.3,  573-882-1273 
U.S.  Army  Forensic  Toxicology  Drug 
Te.sting  Laboratory,  2490  WiLson  St.. 
Fort  George  G.  Meade,  MD  20755- 
5235,  301-677-7085 
The  following  laboratory  voluntarily 
withdrew  from  the  NLCP  on  December 
31,  2012: 

Maxxam  Analytics,*  6740  Campobello 
Road,  Missis.sauga,  ON,  Canada  L5N 
2L8,  905-817-5700,  (Formerly: 
Maxxam  Analytics  Inc.,  NOVAMANN 
(Ontario),  Inc.) 

*  The  Standard.s  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 


Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredit^d  laboratories  was 
transferred  to  the  U  .S.  HHS,  with  the  HHS‘ 
NLCF’  contractor  continuing  to  have  an  active 
role  in  the  performance  testing  and 
laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified.  HHS  will  recommend  that  DOT 
certify  the  laboratory  (Federal  Register,  )uly 
16, 1996)  as  meeting  the  minimum  .standards 
of  the  Mandatory  Guidelines  published  in  the 
Federal  Register  on  April  30,  2010  (75  FR 
22809).  After  receiving  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  HfIS-certified  laboratories  and 
participate  in  the  NLCP  certification 
maintenance  program. 

fanine  Denis  Cook, 

Chemist,  Division  of  Workplace  Programs, 
Center  for  Substance  Abuse  Prevention, 
SAMHSA. 

IFR  Doi:.  2()12-.11573  Filed  1-2-13;  8:4,S  ami 

BILLING  CODE  4160-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Reopening  of  Application  Period  for 
Participatiomin  the  Air  Cargo  Advance 
Screening  (ACAS)  Pilot  Program 

Correction 

In  notice  document  2012-30922, 
appearing  on  page  76064  in  the  issue  of 
VVedne.sday,  December  26.  2012,  make 
the  following  correction: 

In  the  second  column,  in  the  first  line, 
“January  8,  2013”  is  corrected  to  read 
"January  10,  2013”. 

In  the  third  column,  in  the  8th  line, 
“January  8,  2013”  is  corrected  to  read 
“January  10,  201.3”. 

(FR  Doc.  61-2012-30922  Filed  1-2-13;  H:4S  am) 

BILLING  CODE  1S0S-01-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-5604-N-17] 

Notice  of  Proposed  Information; 
Collection  for  Public  Comment; 
Continuum  of  Care  Program 
Application — Technical  Submission 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  proposed  information 
collection. 
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SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  tlifTPaperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Cnwinents  Due  Date:  February 
26,2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  propo.sal.  Comments  should  refer  to 
the  proposal  by  name/or  OMB  (Control 
number  and  should  be  .sent  to:  Colette 
Pollard,  Departmental  Reports 
Management  Officer,  QDAM, 

Department  of  Housing  and  Urban 
Development,  451  7th  Street  S\V.,  Room 
4160,  Washington,  DC  20410-5000; 
telephone  (202)  402-3400,  (this  is  not  a 
toll-free  number)  or  email  Ms.  Pollard  at 
Colette _Pollard@hud.}>ov  for  a  copy  of 
proposed  forms,  or  other  available 
information.  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  through  TFY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  (800)  877-8339. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Marie  Oliva,  Director.  Office  of  Special 
Needs  Assistance  Programs,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Strciet  SW.,  Room 
7262,  Washington,  DC  20410;  telephone 
(202)  708-1590  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  recpiired  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
(Chapter  35,  as  amended).  This  Notice  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  propo.sed  collection  of 
information  to:  (1)  Evaluate  whether  the 
propo.sed  collection  of  information  is 
necessary  for  the  proper  ptirformance  of 
the  functi«)ns  of  the  agency,  including 
whether  the  information  w'ill  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  .submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 


Title  of  Proposal:  Continuum  of  Care 
Program  ‘  A  pp  1  i  cat  i  on — Tec ;  h  n  i  ca  1 
Submission. 

Description  of  the  need  for  the 
information  proposed:  'Phis  submission 
is  to  reque.st  a  rein.statement  with 
revisions  of  an  expired  information 
collection  for  reporting  burden 
associatcid  with  the  Technical 
Submission  pha.se  of  the  Continuum  of 
C^are  (CoC)  Program  Application.  This 
submi.ssion  is  limitcul  to  the  Technical 
Submission  process  under  the  Co(; 
Program  interim  rule,  formerly  under 
the  Supportive  Housing  Program  and 
the  Shelter  Plus  Care  Program  and 
changed  to  match  the  new  program 
name  created  through  the  HEARTH  Act. 

Applicants  who  are  successful  in  the 
Continuum  of  Care  Program  Homeless 
Assistance  Grant  competition  are 
required  to  submit  more  detailed 
technical  information  before  grant 
agreement.  The  information  to  be 
collected  will  be  used  to  ensure  that 
technical  requirements  are  met  prior  to 
the  execution  of  a  grant  agreement.  The 
technical  requirements  relate  to  a  more 
extensive  description  of  the  budgets  for 
supportive  .services  and  operations,  as 
well  as  acquisition,  rehabilitation,  new 
construction,  rental  assistance,  leasing, 
and  sources  of  financing 
documentation.  HUD  will  use  this 
detailed  information  to  determine  if  a 
project  is  financially  feasible  and 
whether  all  proposed  activities  are 
eligible. 

All  information  collected  is  used  to 
carefully  consider  conditional 
applicants  for  funding.  If  HIJD  collects 
less  information,  or  collected  it  less 
frequently,  the  Department  could  not 
make  a  final  determination  concerning 
the  eligibility  of  apj)licant.s  for  grant 
funds  and  t:onditional  applicants  would 
not  be  eligible  to  sign  grant  agreements 
and  receive  funding.  To  see  the 
regulations  for  the  new  (>oC;  Program 
and  applicable  supplementary 
documents,  visit  HI  ID's  Homeless 
Re.sf)urce  Exchange  C;ot>  page  at  http:// 
\\'w\v.hudhre.info/coc/ .  The  statutory 
provisions  and  the  implementing 
interim  rule  (also  found  at  24  CF'R  part 
587)  that  govern  the  program  require  the 
information  providiul  by  the  Technical 
.Submission. 

Agency  Form  Nnmhers:  HUD-4{)()9t)- 
3a,  HUD'-4009()-3b. 

Members  of  the  affected  public: 
(Conditional  recipients  of  new  (CotC 
Program  grant  awards,  including 
nonprofit  organizations,  local  and  state 
governments. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 


hours  of  response:  (3nce  a  project  is 
conditionally  awarded,  all  applicants 
with  new  projects  must  complete  the 
appropriate  Technical  Submission 
forms  in  e-snaps  to  receive  funding. 

Each  type  of  project  will  require  a 
unique  set  of  forms  to  meet  compliance, 
and  so  the  estimates  below  represent  an 
average  of  applicants  that  have  .several 
forms  to  complete.  We  are  anticipating 
a  maximum  of  750  responses  this  yfiar, 
with  each  respondent  completing  only  1 
technical  submission  at  8  hours  per 
response  for  a  total  of  6,000  hours. 

While  much  of  the  content  remains  the 
same  as  in  the  previous  collection,  we 
have  e.stimated  that  the  move  to  an 
electronic  collection  will  save  a 
minimum  average  of  1  hour  per 
response,  for  a  total  savings  of  750 
hours. 

Status  of  proposed  information 
collection:  Reinstatement,  with  change, 
of  previously  approved  collection  for 
which  approval  has  expired. 

Authority;  .Section  .3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U..S.C  Chapter  35, 
as  amended. 

Dated:  December  20,  2012. 

Mark  (ohnston. 

Deputy  Assistant  Secretary  for  Special  Needs 
Programs. 

|FR  no(..  2012-.31104  Filed  12-27-12;  K:4,S  .iml 

BILLING  CODE  4210-67-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5673-D-011 

Order  of  Succession  for  the  Office  of 
Housing 

AGENCY:  Office  of  the  Assistant 
.Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  Order  of  Succession. 

SUMMARY:  In  this  notice,  the  Acting 
Assistant  .Secretary  for  Housing 
designates  the  Order  of  Succession  for 
the  Office  of  Housing.  This  Order  of 
.Succe.ssion  supersedes  all  prior  Orders 
of  Succession  for  the  Assistant  .Secretary 
for  Housing,  including  that  published 
on  )une  20,  2012  (77  FR  37237). 

DATES:  Effective  Date:  December  28, 
2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Marin,  Acting  (General  Deputy 
Assistant  .Secretary,  Office  of  Housing, 
De|rartment  of  Housing  and  Urban 
Development,  451  .Seventh  Street  SW., 
Room  9110,  Washington,  DC  20410- 
0500:  telephone  number  202-402-2689 
(this  is  not  a  toll-free  number).  Persons 
with  hearing  or  speech  impairments 
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may  call  HUD’s  toll-free  Federal  Relay 
Service  at  800-877-8.1.19. 

SUPPLEMENTARY  INFORMATION:  The 

Acting  Assi.stant  Secretary  for  Hou.sing 
for  the  Department  of  Housing  and 
Urban  Development  is  issuing  this 
Order  of  Succession  of  officials 
authorized  to  perform  the  functions  and 
duties  of  the  Office  of  Housing  when,  by 
reason  of  absence,  disability,  or  vacancy 
in  office,  the  Acting  A.ssistant  Secretary 
is  not  available  to  exercise  the  powers 
or  perform  the  duties  of  the  office.  This 
Order  of  Succession  is  subject  to  the 
provisions  of  the  Federal  Vacancies 
Reform  Act  of  1998  (5  U.S.C.  334.5- 
3349d).  This  publication  supersedes  the 
Order  of  Succession  notice  published  on 
June  20.  2012  (77  FR  37237). 

Accordingly,  the  Acting  Assistant 
Secretary  for  Housing  designates  the 
following  Order  of  Succession: 

Section  A.  Order  of  Succession 

Subject  to  the  provisions  of  the 
Federal  Vacancies  Reform  Act  of  1998, 
during  any  period  when,  by  reason  of 
absence,  di.sability,  or  vacancy  in  office, 
tire  Acting  Assistant  Secretary  for 
Housing  for  the  Department  of  Housing 
and  Urban  Development  is  not  available! 
to  exercise  the  powers  or  [)(!rform  the 
duties  of  the  Office  of  the  A.ssistant 
.Secretary  for  Housing,  the  following 
officials  within  the  Office  of  Housing 
are  hereby  designated  to  eexercise  the 
powers  and  perform  the  duties  (jf  the 
Acting  Assistant  Secretary  for  Hou.sing, 
including  the  authority  to  waive 
regulations; 

(1)  Genera!  Deputy  Assistant 
.Secretary  for  Housing: 

(2)  Deputy-Assistant  Secretary  for 
.Single  Family  Housing; 

(3)  Deputy  A.ssistant  .Secretary  for 
Multifamily  Housing: 

(4)  Deputy  Assistant  .Secretary  for 
Housing  Counseling; 

(5)  Associate  Genciral  Dtipuly 
Assistant  .Secretary  for  Housing; 

(ti)  Dejiuty  Assistant  Sor:retary  for 
Risk  Management  and  Regulatory 
Affairs: 

(7)  Deputy  Assistant  Secriitary  for 
Finance  and  Budget; 

(8)  Deputy  Assistant  .Secr(!tarv  lor 
Operations: 

(9)  Deputy  A.ssistant  .Secretary  for 
Healthcare  Programs. 

These  officials  siiall  perform  the 
functions  and  duties  of  the  office  in  the 
order  specified  herein,  and  no  official 
shall  .serve  unless  all  other  officials 
whose  position  titles  precede  his/hers  in 
this  order  are  unable  to  act  f)y  rea.son  of 
alxsence,  di.sability,  or  vacancy  in  office. 


Section  B.  Authority  Superseded 

This  Order  of  .Succession  supersedes 
all  prior  Orders  of  .Succession  for  the 
Assi.stant  Secretary  for  Hou.sing, 
including  that  published  on  June  20, 
2012  (77  FR  37237). 

Authority:  .Section  7(d).  Department  of 
Mousing  and  Urban  Development  Act,  42 
U..S.C.  3.53.5(d). 

Dated;  December  28,  2012. 

Carol ).  Galante, 

Acting  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

IFR  Doc.  2012-31628  Filed  1-2-13;  8:45  am) 

BILLING  CODE  421(>-67-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-5672-D-01] 

Redelegation  of  Authority  to  the 
Deputy  Assistant  Secretary  for 
Housing  Counseling 

agency:  Office  of  the  Assistant 
Secretary  for  Hou.sing — Fedtiral  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  redelegation  of 
uthority. 

SUMMARY:  rhe  Dodd-Frank  Wall  .Street 
Reform  and  Consumer  l’rotor:tion  Act  of 
2010  (Dodd-Frank  Act),  amends  .section 
lot)  of  the  Housing  and  Urban 
Development  Act  of  1908  and 
authorizes  the  establishment  of  an 
Office  of  Housing  Counseling  in  the 
Department  of  Housing  and  Urban 
Development.  This  Notice  describes 
specific  organizational  steps  that  HUD 
has  taken  to  establish  an  flfRce  of 
Housing  Counseling  and  redelegates 
authority  fo  the  Deputy  Assi.stant 
.Secretary  for  Housing  Counseling,  a  new 
position  established  to  have  primary 
responsibility  within  HUD  (oral! 
activities  and  matters  relating  to 
homeownership  and  rental  hou.sing 
counseling  consistent  with  sciction  1442 
of  the  Dodd-Frank  Act. 

DATES:  Effective  Date:  Decembtn  28. 
2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  the  Deputy  Assistant  .Secretary 
for  Housing  Counseling.  4,51  71h  Street 
SW.,  Room  9224,  Washington,  DC, 
20410,  Telephone:  202-708-0317.  (  I  his 
is  not  a  toll-free  number).  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  by  calling  HUD’s 
toll-free  Fedtiral  Relay  Service  number 
at  800-877-8339. 

SUPPLEMENTARY  INFORMATION:  In  general. 
HUD’s  major  program  for  housing 
counseling  is  authorized  liv  section  108 
of  the  Housing  and  Urban  Development 


Act  of  1968  (12  U.S.C.  1701x  et 
.sef/.)(1968  Act).  Other  .statutory 
autliority  also  requires  HUD  to  provide, 
or  cause  to  be  provided,  counseling 
assistance,  including  sections  255(f)  and 
(1)  of  tlie  National  Housing  Act  (relating 
to  Home  Fquity  Conversion  Mortgages) 
(12  U.S.C.  171.5Z-20)  and  section  2128 
of  the  Hou.sing  and  Economic  Recovery 
Act  of  2008  (relating  to  a  pre- 
liomeownenship  coun.seling 
demonstration  project)  (12  U.S.C.  1701x 
note).  Other  authority  for  HUD’s 
housing  counseling  program  is 
referenced  in  section  1442  of  the  Dodd- 
Frank  Act  (Pul).  L.  111-203,  approved 
}uly  21,  2010).  As  tlie  primary  autliority 
for  HUD’s  housing  coun.seling  program, 
section  106  is  funded  annually  through 
appropriations  action  under  a  specific 
appro[)riations  account  for  housing 
counseling.  Activities  under  section  106 
include  pre-purchase  and  post-purchase 
lioineownership  coun.seling,  default  and 
foreclosure  prevention  counseling, 
coun.seling  for  renter  houseliolds, 
counseling  in  connection  with  reverse 
mortgages  and  coun.seling  to  protect 
consumers  from  mortgage  fraud. 
Coun.seling  is  provided  through  HUD-  ' 
approved  hou.sing  counseling  agencies 
which  receive  grants  from  Hl.'D  to 
provide  these  services. 

.Subtitle  D  of  Title  Xl\^  of  the  Dodd- 
Frank  Act,  whit;h  consists  of  .sections 
1440  through  1452.  makes  several 
amendments  to  strengthen  HUD’s 
housing  counseling  program.  Section 
1442  amends  section  4  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C'.  3533) 
(l)t!{)artment  of  HUD  Act)  to  establish  an 
Office  of  Housing  ('ounseling  within 
MUD  s|)ecific.illy  devott!(l  to 
admiiiislralion  and  oversight  of  housing 
coun.seling  ag(!ncies,  individual 
counselors  and  the  c:oimseling  services 
offered  under  the  program.  .Sections 
1443,  1444,  1445  and  1448  of  the  Dodd- 
I'  rank  Act  amend  section  106  of  the 
1960  Act  to  improve  the  effectiveness  of 
HUD’s  housing  counseling  program  by, 
among  other  things,  defining  certain 
commonly  used  terms  in  the  program; 
ensuring  that  HUD-approved  counselors 
provide  coun.seling  covering  the  entire 
process  of  homeownership  from  the 
purchase  of  a  home  to  its  disposition, 
ensuring  that  rental  or  hf)meownership 
counseling  required  under  certain  HUD 
programs  is  administered  in  accordance 
with  proc.edures  e.stablished  by  HUD. 
and  reigairing  that  all  HUD-related 
homeownership  coun.seling  and  re.ntal 
housing  counsiiling  is  providiid  by 
1  lUD-certified  housing  counseling 
ag(!ncies  through  HUD-certified  housing 
couns(!lors. 
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Under  delegations  of  authority 
published  in  the  Federal  Register  on 
june  20.  2012  (77  KR  37252),  the 
authority  for  carrying  out  section  100  of 
the  Mousing  and  Urban  Development 
Act  of  106K  and  other  counseling 
provisions  established  in  National 
Housing  Act  programs  was  delegati'd 
from  the  Sec.retary  of  HUD  to  the 
Assistant  Secretary  for  Housing-Federal 
1  lousing  Commissioner  and  the  General 
D(*puty  Assistant  Secretary  for  Housing- 
Deputy  Federal  Housing  Commissioner. 
In  turn,  this  authority  was  redelegated 
to  the  Deputy  Assistant  Secretary  for 
Single  Family  Programs  and  the 
Associate  Deputy  Assistant  Secretary 
and  through  them  to  certain  managers 
within  that  organization. 

To  implement  the  Dodd-Frank  Act 
and  consolidate  responsibility  for 
homeownership  and  rental  housing 
coun.seling  witliin  HUD.  the  Department 
asse.ssed  its  existing  organizational 
framew'ork  for  providing  housing 
counseling  services  and,  with  the 
approval  of  the  Congress,  determined  to 
establish  a  new  Office  of  the  Deputy 
Assistant  Secretary  for  Housing 
Cbun.seling  located  within  the  Office  of 
Housing.  The  Office  of  Housing 
Coun.seling  would  continue  and  expand 
upon  the  major  homeownership  and 
rental  coun.seling  services  already 
performed  by  the  Office  of  Housing.  The 
functions  of  the  new  office  are  described 
in  Section  A.,  below. 

Today’s  notice  al.so  redelegates 
authority  from  the  Assi.stant  .Secretary 
for  Housing  to  the  Deputy  Assistant 
SetTetary  for  Housing  Coun.seling  to 
carry  out  the  major  homeownership  and 
rental  housing  counseling  programs, 
including  section  106  activities.  To  the 
extent  that  today’s  notice  redelegates 
authority  to  administer  HDD’s  housing 
cuun,seling  program,  this  notice 
supersedes  the  redelegation  of  authority 
to  the  Deputy  Assistant  Secretary  for 
Single  Family  Housing  published  on 
)une  20,  2012,  with  respect  to 
homeownership  and  rental  housing 
counseling. 

Section  A.  Office  of  the  Deputy 
Assistant  Secretary  for  Housing 
Counseling 

The  Office  of  the  Deputy  Assi.stant 
Set:retary  for  Housing  Counseling, 
directed  by  a  Deputy  Assistant  Sec  retary 
for  Housing  Counseling  and  an 
Associate  Deputy  Assistant  .Secretary  for 
Housing  Counseling,  provides  overall 
program  and  grant  management,  policy 
direction,  anci  strategy  (including 
outreach  activities)  for  homeownership 
and  rental  housing  coun.seling 
(including  certification)  and  also 
provides  direction  and  coordination  of 


internal  and  external  relationships. 

Three  offic:es  report  to  the  Office  of  tlm 
Deputy  Assistant  Scjcretary  for  Housing 
Counseling: 

•  The  Office  of  Policy  and  Orant 
Administration.  This  offic'e  carries  out 
re.search  and  (evaluation  activitices.  grant 
making  and  admini.strafion  functions, 
development  of  program  policies, 
procedunes  and  rcegulations,  and 
coordination  w'ith  other  offices  within 
and  w'ithout  HUD  which  operate 
housing  counseling  programs.  The  office 
is  headed  by  an  Office  Director  and  a 
Deputy  Office  Director. 

•  The  Office  of  Outreach  and 
Capacity  Building.  This  office  conducts 
outreach,  education,  training  and 
consultation  servicces  for  program 
participants,  including  housing 
counseling  agencies  and  state  and  local 
governments.  The  office  develops 
marketing  and  educational  campaigns 
and  provides  training,  technical 
assistance,  and  program  materials  to 
program  participants.  I’he  office 
provides  a  central  point  of  contact  for 
program  participants.  The  office  ensures 
that  evaluation  n;sult.s  are  integrated 
into  its  outreach  activities.  The  office  is 
headed  by  a  Director  and  Deputy 
Director. 

•  The  Office  of  (Ti'ersight  and 
Accountability.  Functions  of  the  offii;e 
include  review'  of  applications  for 
approval  of  agencies  and  counselors, 
monitoring  and  evaluation  of  agencies 
and  grantees  to  ensure  compliance  with 
counseling  program  requirements, 
tracking  and  oversight  of  grant  funds, 
and  initiating  actions  to  remove  or 
sanction  non-cornpliant  program 
participants.  The  office  assists  with 
program  evaluation,  grant  making,  and 
certification  functions.  The  office  is 
headed  by  a  Director  and  Deeputy 
Dircjctor. 

Section  B.  Authority  Delegated 

The  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  hercjhy 
rcidelegates  to  the  Deputy  Assistant 
Secretary  for  Housing  Counseling  and 
the  Associate  Deputy  Assi.stant 
Secretary  for  Housing  (Counseling  the 
authority  to  sign  documents,  o.stahlish 
procedures  for,  and  carry  ejut  all 
enumeratcul  functions  in  connection 
with  homeownership  coun.seling  and 
rental  housing  counseling,  including  hut 
not  limited  to  making  grants, 
ccjnducting  dcmionstration  aiAl  outrciach 
projects,  evaluating  program 
performance,  imposing  sanctions  on 
program  participants,  developing 
certification  requirements  and  providing 
training  and  technical  assistance. 


Section  C.  Authority  Excepted 

The  authority  redelegated  in  Section 
B  clocks  not  include  the  authority  to  sue 
or  hc!  sued  or  to  appoint  members  of  any 
advisory  committee  e.sfablished  to 
advise  the  Office  of  the  Deputy 
Assistant  Secretary  for  Housing 
(’.oun.seling.  The  authority  redelegated 
in  Section  B  doc^.s  not  include  authority 
to  issue  or  waive  any  statutory  or 
regulatory  requirement  for  the  program. 

Section  D.  Authority  to  Redelegate 

The  authority  redelegated  in  Section 
B  may  be  redelegated  to  the  Office 
Director;?  and  Deputy  Directors 
commensurate  w'ith  the  respective 
functions  of  their  office  and  may  be 
furthcir  redelegated  as  appropriate. 

Section  E.  Authority  Superseded 

This  redelegation  supersedes  all 
previous  redelegations  of  authority  w'ith 
respect  to  homeownership  and  rental 
housing  counseling  including  the 
redelcigation  of  authority  published  on 
June  20,  2012  (77  FR  37252). 

Authority:  .Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  353.‘j(d)):  Section  4(g)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  IJ.S.C.  3.'j33(g)),  as 
amended  by  Section  1442  of  the  Dodd-Frank 
Wall  .Street  Reform  and  Consumer  Protection 
Act  of  2010. 

Dated;  December  28,  2012. 

Carol ).  Galante, 

Acting  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

IFR  Dot:.  2012-3162fi  I'iled  1-2-1.3;  8:45  am) 

BILLING  CODE  4210-67-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLES956000-L1 42OO00O-BJ0O00] 

Eastern  States:  Filing  of  Plat  of  Survey, 
North  Carolina 

agency:  Bureau  of  Land  Management, 
Intctrior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  file  the  plat  of 
survey  of  the  land  described  below  in 
the  BLM — Eastern  .States  office  in 
.Springfield,  Virginia,  30  calendar  days 
from  the  date  of  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management — Eastern 
.States,  7450  Bo.ston  Boulevard, 
Springfield,  Virginia  22153.  Attn; 
Dominica  Van  Koten.  Persons  who  use 
a  telecommunirations  device  for  the 
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deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  to  contact  the  above 
individual  during  normal  business 
hours.  The  HRS  is  available  24  hours  a 
day,  7  days  a  week,  to  leave  a  mes.sage 
or  question  with  the  above  individual. 
You  will  receive  a  reply  during  normal 
business  hours. 

SUPPLEMENTARY  INFORMATION:  The 

survey  was  requested  by  the  Bureau  of 
Indian  Affairs,  Eastern  Region. 

The  lands  surveyed  are: 

Swain  County,  North  Carolina 

The  plats  of  survey  represent  the 
dependent  resurvey  of  a  portion  of  the 
Qualla  Indian  Boundary,  lands  held  in 
trust  for  the  Eastern  Band  of  Cherokee 
Indians,  .Swain  County,  in  the  .State  of 
North  Carolina,  and  was  accepted 
December  19,  2012. 

Swain  County,  North  Carolina 

3'he  plat  of  survey  represents  the 
dependent  resurvey  of  a  portion  of  the 
Qualla  Indian  Boundary,  lands  held  in 
trust  for  the  Eastern  Band  of  Cherokee 
Indians,  .Swain  County,  in  the  State  of 
North  Carolina,  and  was  accepted 
December  17,  2012. 

We  will  place  copies  of  the  plats  we 
described  in  the  open  files.  They  will  be 
available  to  the  public  as  a  matter  of 
information. 

If  BLM  receives  a  protest  against  a 
survey,  as  shown  on  the  plat,  prior  to 
the  date  of  the  official  Fding,  we  will 
stay  the  filing  pending  our 
consideration  of  the  protest. 

We  will  not  officially  file  the  plat 
until  the  day  after  we  have  accepted  or 
dismissed  all  protests  and  they  have 
become  final,  including  decisions  on 
appeals. 

Dated:  December  27,  2012. 

Dominica  Van  Koten, 

Chief  Cadastral  Surveyor. 

(FR  Doc.  2012-31.'')83  Filed  1-2-13;  «:45  am) 

BILLING  CODE  P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  NRC-2012-0178] 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  recently 


submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  previsions  of  the 
Paperwork  Reduction  Act  of  199.5  (44 
U.S.C.  Chapter  3.5).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  flMB  control 
number.  The  NRC  published  a  Federal 
Register  Notice  with  a  (>0-day  comment 
period  on  this  information  collection  on 
.September  21,  2012  (77  FR  58586). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  790,  Classification 
Record. 

3.  Current  OMB  approval  number: 
3150-0052. 

4.  The  form  number  if  applicable: 

NRC  Form  790. 

5.  How  often  the  collection  is 
required:  On  occasion. 

6.  Who  will  be  required  or  asked  to 
report:  NRC  licensees,  contractors,  and 
certificate  holders  who  classify  and 
declassify  NRC  information. 

7.  An  estimate  of  the  number  of 
annual  responses:  2,500. 

8.  The  estimated  number  of  annual 
respondents:  11(9  NRC  licensees  and 
licensees’  contractors  and  two  certific:ate 
holders). 

9.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  125. 

10.  Abstract:  Completion  of  the  NRC 
Form  790  is  a  mandatory  requirement 
for  NRC  licensees,  contractors,  and  only 
certificate  holder  who  classifies  and 
declassifies  NRC  information  in 
accordance  with  Executive  Order  13526, 
“Classified  National  Security 
Information,’’  the  Atomic  Energy  Act, 
and  implementing  directives. 

The  public  may  examine  and  have 
copied  for  a  fee  publicly  available 
documents,  including  the  final 
supporting  statement,  at  the  NRC’s 
Public  Document  Room,  Room  0-1 F21, 
One  White  Flint  North,  11655  Rockville 
Pike,  Rockville,  Maryland.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  Web  site:  http:// 
www.nrc.gov/public-involve/doc- 
comment/omb/.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  February  4,  2013.  Comments 
received  after  this  date  will  be 
considered  if  it  is'practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 


('.had  Whiteman,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs 
(31 50-0052),  NEOB-10202,  Office  of 
Management  and  Budget, 

Washington,  D(>  20503. 

Comments  can  also  be  emailed  to 
Chad_S_Whiteman@omb.eop.gov  or 
submitted  by  telephone  at  202-39.5- 
4718. 

The  NRC  Clearance  Officer  is 
Tremaine  Donnell.  301-41.5-6258. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  2012. 

For  the  Nuclear  Regulatory  Commission. 
Tremaine  Donnell, 

NHC  Clearance  Officer,  Office  of  Information 
Services. 

(FR  Doc.  2012-31618  Filed  1-2-13;  8:45  am) 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  NRC-2012-0190] 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  oontrol 
number.  The  NRC  published  a  Federal 
Register  Notice  with  a  60-day  comment 
period  on  this  information  collection  on 
September  21,  2012  (77  FR  58.585). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  531,  “Request  for 
Taxpayer  Identification  Number.’’ 

3.  Current  OMB  approval  number: 
3150-0188. 

4.  The  form  number  if  applicable: 
NRC  Form  531. 

5.  How  often  the  collection  is 
required:  One  time  from  each  applicant 
or  individual  to  enable  the  Department 
of  the  Treasury  to  process  electronic 
payments  or  collect  debts  owed  to  the 
Government. 

6.  Who  will  he  required  or  asked  to 
report:  All  individuals  doing  business 
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with  the  II. S.  Nuclear  Regulatory 
('.oininission,  including  contractors  and 
recipients  of  credit,  licens(is,  permits, 
and  iMMietlts. 

7.  An  estimate  of  the  numlinrof 
annual  nfsponsos:  300. 

H.  Thu  ostiinatod  ninnhnr  of  annual 
wspondants:  300. 

0.  An  estimate  of  the  total  nuinherof 
hours  needed  annually  to  complete  the 
requirement  or  request:  25.  ' 

10.  yl/).s7ra( /.  The  Debt  (^ollerlion 
Improvement  Act  of  1000  requires  that 
agencies  collect  taxpayer  identification 
numhers  (TlNs)  from  individuals  who 
do  busine.ss  with  the  Government, 
including  contractors  and  recipients  of 
cnulit,  licenses,  permits,  and  hemefits. 

The  TIN  will  be  used  to  process  all 
electronic  payments  (refunds)  made  to 
licensees  bv  electronic  funds  transfer  hv 
the  Department  oi  the  Treasury.  The 
Department  of  the  Treasurv  will  usr*  the 
TIN  to  determine  wh(;ther  the  refund 
can  he  used  to  admini.strativelv  offset 
any  delinquent  debts  reported  to  the 
Treasury  hv  other  government  agencies. 

In  addition,  the  I’lN  will  be  used  to 
collect  and  report  to  the  Department  of 
the  Treasurv  any  delinquent 
indebtedne.ss  arising  out  of  the 
licensee’s  or  applicant  s  relationship 
with  the  NRG. 

3'he  public  may  examine  and  have 
copied  for  a  fee  publirdy  available 
documents,  including  the  final 
supporting  statement,  at  the  NRG’s 
I’ublic  Document  Room.  Room  0-1 F21, 
One  White  Flint  North,  11.5,').5  Rockville 
Pike,  Rockville.  Maryland.  OMB 
clearance  requests  are  available  at  the 
NRG  worldwide  Web  site;  http:// 
w'w’w.nrc.f’ov/puhlic-involve/doc- 
romment/omh/.  The  document  will  be 
available  on  the  NR(',  home  page  site  for 
(')()  days  after  the  signature  date  of  this 
notice. 

Gomments  and  qiui.stions  should  b(; 
directed  to  the  OMB  reviewer  listed 
below  by  February  4,  2U13.  (Comments 
received  after  this  tlate  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  receiver!  aftrjr  this 
riate. 

Ghad  Whiteman,  Desk  Officer,  Offir:e  of 

Information  and  Regulatory  Affairs 

(3150-0188),  NEOB~10202.  Office  of 

Management  and  Budget, 

Washington,  DG,  20503. 

Gomments  can  also  be  emailed  to 
Chad_S_Whiteman@omh.eof).f’ov  or 
submitted  by  telephone  at  202-395- 
4718. 

The  NRG,  fdearance  Officrjr  is 
Tremaine  Donnell.  301-415-6258. 

Dated  at  Rrjckville,  Maryland,  this  28th  day 
(jf  Dricomber,  2012. 


For  llu!  Nuclear  KriKiilatnry  Grininiission. 
Tremaine  Donnell, 

NtUJ  Clearance  Officer,  ( iffice  of  Infonnalian 
Seixices. 

ll'K  Dih..  riled  1-2-1.'):  H;4r.  hiiiI 

BILLING  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-458:  NRC-2012-0318] 

Consideration  of  Approval  of 
Application  Regarding  Proposed 
Creation  of  a  Holding  Company  and 
Transfer  of  Facility  Operating  License 
and  Opportunity  for  a  Hearing;  River 
Bend  Station,  Unit  1 

AGENCY:  Nuclear  Regulatury 
(kimmission. 

ACTION:  Request  fur  license  transfer; 
uppurtunity  to  comment;  opportunity  to 
request  a  hearing  and  petition  for  leave 
to  intervene. 


DATES:  C'.omments  mii.st  be  filed  by 
February  4,  2013.  A  rerpiest  for  a 
hearing  must  be  filetl  by  January  23,  ' 

2013. 

ADDRESSES:  You  may  access  information 
and  comment  submissions  related  to 
this  document,  wdiich  the  NRG, 
pos.sesses  and  are  jmblicly  available,  by 
sean:hing  on  http://wivw.regulations.gov 
under  Doi:ket  ID  NRG-201 2-0318.  You 
may  submit  comments  by  any  of  the 
following  methods: 

•  Federal  rulemaking  Web  site:  (io  to 
http://www.regulations.gov  and  search 
for  Dof.ket  ID  NRG-201 2-031 8.  Address 
ijuestions  about  NRG  ilockets  to  Garol 
Gallagher:  telephone:  301-492-3668; 
ema i  1 :  Carol. Gallaghei^.i'nrc.gov. 

•  Mai!  comments  to:  Gindy  Bladey, 
fdiief.  Rules,  Announcements,  and 
Directives  Branch  (RADII),  Office  of 
Administration,  Mail  .Stop;  rWB-05- 
BOlM,  U.S.  Nuclear  Regulatory 
I'ommission,  Washington,  DG  2055.5- 
0001. 

•  Fax  comments  to:  RADB  at  301- 
492-3446. 

l-'or  additional  direction  on  accessing 
information  and  submitting  comments, 
see  “Accessing  Information  and 
Submitting  (Comments'’  in  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Wang,  Projec;t  Manager,  Plant 
Licensing  Branch  IV,  Division  of 
Operating  Reactor  Licensing,  Office  of 
Nuclear  Reactor  Regulation,  LI..S. 
Nuclear  Regulatory  (iommission, 
Washington,  D(i  21)555.  Telephone: 
301-41.5-1445;  fax  number;  301-415- 
2102;  email:  Alan.Wang@nrc.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
Submitting  Gomments 

A.  Accessing  Information 

Please  refer  to  Docket  ID  NRG-201 2- 
0318  when  contacting  the  NRG  about 
the  availability  of  information  regarding 
this  document.  You  may  access 
information  related  to  tliis  document, 
which  the  NRG  possesses  and  are 
publicly  available,  by  any  of  the 
following  methods: 

•  Federal  nulemaking  Web  Site:  Go  to 
http://www.regulations.gov  and  seartih 
for  Docket  ID  NRG-201 2-031 8. 

•  NIKFs  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  access  publicly 
available  documents  online  in  the  NR(’. 
Library  at  hltp://\\^vw. nrc.gov/reading- 
rm/adams.html.  To  begin  the  search, 
select  “ADAMS  Public  Documents''  and 
then  .select  “Begin  Web-ba.sed  ADAMS 
.Search.”  For  problems  with  ADAMS, 
please  contact  the  NRG’s  Public 
IDocument  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-415-4737,  or  by 
email  to  pdr.resource@hrc.gov.  The 
application  dated  September  27,  2012, 
is  available  electronically  under 
ADAM.S  Accession  No.  ML1227.5A013. 

•  NHC's  PDF:  You  may  examine  and 
purcha.se  copies  of  public  documents  at 
the  NRG’s  PDR,  Room  ()1-F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  Maryland  20852. 

II.  Sid)mitting  Comments 

Please  include  Docket  ID  NRG-201 2- 
0,318  in  the  subject  line  of  your 
comment  submi.ssion,  in  order  to  ensure 
that  the  NRG  is  able  to  make  your 
comment  submission  available  to  the 
public  in  this  docket. 

The  NR(i  cautions  you  not  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  be  publicly 
disclosed  in  you  comment  submission. 
The  NRC^  will  post  all  comment 
submissions  at  http:// 
wmv. regnlations.gov  as  well  as  enter  the 
comment  submissions  into  ADAMS. 

The  NRG,  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  requesting  or  aggregating 
comments  from  other  persons  for 
suhmi.ssion  to  the  NRG,  then  you  should 
inform  those  persons  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  he  publicly 
di.sclosed  in  their  comment  submission. 
Your  request  should  state  that  the  NRG 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  tlie  comment 
submi.ssions  available  to  the  public  or 
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entering  the  comment  submissions  into 
ADAMS. 

II.  Introduction 

The  IJ.S.  Nuclear  Regulatory 
(iommission  (NRC  or  tlie  Commission) 
is  considering  the  issuance  of  an  order 
under  section  50. HO  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
approving  the  direct  transfer  of  the 
Facility  Operating  License,  which  is 
numbered  NPh'— 47,  for  the  River  Bend 
Station,  Unit  1  (RBS),  and  associated 
Independent  Spent  Fuel  Storage 
Installation,  currently  held  by  Entergy 
Culf  States  Louisiana,  LLC  (EGS-LA),  as 
owner  and  Entergy  Operations,  Inc. 

(EOl),  as  licensed  operator  of  RBS.  The 
direct  transfer  of  the  RBS  licen.se  would 
be  to  a  new  limited  liability  company 
also  named  Entergy  Culf  States 
Louisiana,  LLC  (New  EGS-LA). 
According  to  an  application  for 
approval  filed  by  EOl  on  behalf  of  EGS- 
LA,  New  EGS-LA  would  acquire 
ownership  of  the  facility  previously 
owned  by  EG.S-LA  following  approval 
of  the  proposed  license  transfer.  EOl 
would  remain  responsible  for  the 
operation  and  maintenance  of  RBS. 

In  addition,  the  Commission  is  also 
considering  approving  a.ssociated 
indirect  license  transfers  to  the  extent 
such  would  he  affected  by  a  formation 
of  a  new  intermediary  holding 
company.  According  to  an  application 
for  approval  filed  by  EOL  on  behalf  of 
EG.S-LA,  Entergy  Corporation  will 
remain  as  the  idtimate  j)arent  i;ompany, 
hut  a  new,  intermediate  company, 
Entergy  Utilities  Holdings.  LI.C,  a 
Delaware  limited  liability  company,  will 
he  created,  which  will  be  the  direct 
parent  company  of  New  EGS-LA  and 
EOl.  The  New  EG.S-LA  will  own  the 
facility  and  EOl  would  remain 
responsible  for  the  operation  and 
maintenance  of  RBS. 

No  physical  changes  to  the  RBS 
facility  or  operational  changes  are  being 
proposed  in  the  application. 

Pursuant  to  10  CFR  50.8(1,  no  license, 
or  any  right  thereunder,  shall  he 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Fhe 
Commission  will  approve  an 
application  for  the  direct  transfer  of  a 
license,  if  the  (Commission  determines 
that  the  proptrsed  transferee;  is  qualified 
to  hold  the  licen.se,  and  that  the  transfer 
is  otherwise  consistent  with  applicable 
provisions  of  law.  regulations,  and 
orders  issued  by  the  (Commission 
pursuant  thenito.  The  (Commission  will 
approve  an  application  for  the  indirect 
transfer  of  a  license,  if  the  (Commission 
determines  that  the  propo.sed 


establishment  of  a  new  holding 
company  will  not  affect  the 
qualifications  of  the  licensee  to  hold  the 
license,  and  that  the  transfer  is 
otherwise  consi.stent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
C.FR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  reque.sts  for  hearing-and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below'. 

III.  Opportunity  To  Request  a  Hearing; 
Petition  for  Leave  To  Intervene 

Within  20  days  from  the  date  of 
publication  of  this  notice,  any  person(s) 
whose  interest  may  be  affected  by  the 
Commission’s  action  on  the  application 
may  request  a  hearing  and  intervention 
via  electronic  submission  through  the 
NRC’s  E-filing  system.  Requests  for  a 
hearing  and  petitions  ff)r  leave  to 
intervene  should  he  filed  in  accordance 
with  the  Commission’s  rules  of  practice 
set  forth  in  .Suhpart  C  “Rules  of  General 
Applicability:  Hearing  Requests. 
Petitions  to  intervene.  Availability  of 
Documents,  .Selection  of  .Specific 
Hearing  Procedures,  Presiding  Gfficer 
Powers,  and  General  Hearing 
Management  for  NRC  Adjudicatory 
Hearings,’’  of  10  C^FR  part  2.  In 
particular,  such  requests  and  petitions 
must  comply  with  the  requirements  set 
forth  in  10  (’FR  2.309,  which  is 
available  at  the  NRC’s  PDR,  located  at 
O1F2I,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20H52.  The 
NRC  regulations  are  accessible 
electronically  from  the  NR('.  Library  on 
the  NR(7s  public  Web  site  at  http:// 
nww. nrc.gov/reading-rin/doc- 
collections/cfr/. 

A  State,  local  governmental  body. 
Federally-recognized  Indian  Tribe,  or 
agency  thereof  may  submit  a  petition  to 
the  Commi.ssion  to  participate  as  a  parly 
under  10  CFR  2.309(h)(1)  and  (2).  The 
petition  should  state  the  nature  and 


extent  of  the  petitioner’s  interest  in  the 
proceeding.  The  petition  should  be 
submitted  to  the  Commission  by  January 
23,  2013.  The  petition  must  be  filed  in 
accord.ance  with  the  filing  instructions 
in  section  IV  of  this  document,  and 
should  meet  the  requirements  for 
petitions  for  leave  to  intervene  .set  forth 
in  this  .section,  except  that  under 
2.309(h)(2)  a  State,  local  governmental 
body,  or  Federal ly-ret;ognized  Indian 
tribe  does  not  need  to  address  the 
standing  requirements  in  10  CFR 
2.309(d)  if  the  facility  is  located  within 
its  boundaries.  A  State,  local 
governmental  body.  Federally- 
recognized  Indian  Tribe,  or  agency 
thereof  may  also  have  the  opportunity  to 
participate  under  10  CFR  2.315(c). 

Requests  for  hearing,  petitions  for 
leave  to  intervene,  and  motions  for  leave 
to  file  new  or  amended  contentions  that 
are  filed  after  the  20-day  deadline  will 
not  be  entertained  absent  a 
determination  by  the  presiding  officer 
that  the  filing  demonstrates  good  cause 
by  satisfying  the  following  three  factors 
in  10  CFR  2.309(c)(1):  (i)  The 
information  upon  which  the  filing  is 
ha.sed  was  not  previously  available;  (ii) 
the  information  upon  which  the  filing  is 
based  is  materially  different  from 
information  previously  available;  and 
(iii)  the  filing  has  been  submitted  in  a 
timely  fashion  ha.sed  on  the  availability 
of  the  subsequent  information. 

IV.  Electronic  Submissions  (E-Filing) 

All  documents  filed  in  NR('. 
adjudicatory  proceedings,  including  a 
re(juest  for  liearing,  a  petition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  proceeding  prior 
to  the  submission  of  a  request  for 
hearing  or  petition  to  intervene!,  and 
documents  filed  by  interested 
governmental  entities  participating 
under  10  CFR  2.315(c),  must  he  filed  in 
,  accordance  with  the  NR(7s  E-Filing  rule 
(72  FR  49139;  August  28,  2007).  The  E- 
Filing  process  requires  participants  to 
submit  and  serve;  all  aeljudie:atory 
deicuments  over  the  inte;rne;t,  or  in  some 
e:a.se;s  to  mail  e;opies  on  elect^e^nic 
storage  me!elia.  f’articipants  may  neit 
submit  paper  e:opies  e)f  their  filings 
unless  they  seek  an  exenqetieen  in 
ae:e:orelance  with  the  procedures 
ele!scrihe;el  below'. 

To  e:e)mply  with  the  pre)e;e;elural 
re!quirements  of  E-Filing,  at  le;a.st  10 
days  prior  to  the  filing  ele;adline.  the 
partie.ipant  should  contact  the  ()ffie;e  of 
the  .Se;e;re;tary  by  email  at 
hearing.dockct@nrc.gov,  or  by  tele!phone 
at  301-415-1877,  to  request  (1)  a  digital 
identification  (ID)  certificate,  which 
alleew's  the  participant  (eer  its  e;oun.sel  or 
re;pre;.sentative)  to  eligitally  sign 


322 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  201 3 /Notices 


documents  and  access  the  E-Submittal 
server  for  any  proceeding  in  which  it  is 
participating;  and  (2)  advise  the 
Secretary  that  the  participant  will  be 
submitting  a  request  or  petition  for 
hearing  (even  in  instances  in  which  the 
participant,  or  its  counsel  or 
representative,  already  holds  an  NRC- 
i.ssued  digital  ID  certificate).  Ba.sed  upon 
this  information,  the  Secretary  will 
establish  an  electronic  docket  for  the 
hearing  in  this  proceeding  if  the 
Secretary  has  not  already  established  an 
electronic  docket. 

Information  about  applying  for  a 
digital  ID  certificate  is  available  on  the 
NRC’s  public  Web  site  at  http:// 

H'wvi’. nrc.gov/site-hel p/e-submittals/ 
apply-certificates.html.  System 
requirements  for  accessing  the  E- 
Submittal  server  are  detailed  in  the 
NRC’s  “Guidance  for  Electronic 
Submission,’’  which  is  available  on  the 
NRC’s  public  Web  site  at 
http://www.nrc.gov/site-help/e- 
submittals.html.  Participants  may 
attempt  to  use  other  software  not  listed 
on  the  Web  site,  but  should  note  that  the 
NRC’s  E-Filing  system  does  not  support 
unlisted  software,  and  the  NRC  Meta 
System  Help  Desk  will  not  be  able  to 
offer  assistance  in  using  unlisted 
software. 

If  a  participant  is  electronically 
submitting  a  document  to  the  NRC  in 
accordance  with  the  E-P'iling  rule,  the 
participant  must  file  the  document 
using  the  NRC’s  online,  Web-based 
submission  form.  In  order  to  serve 
documents  through  the  Electronic 
Information  Exchange  System,  u.sers 
will  be  required  to  install  a  Web 
browser  plug-in  from  the  NRC’s  public 
Web  site.  Further  information  on  the 
Web-based  submission  form,  including 
the  installation  of  the  Web  browser 
plug-in,  is  available  on  the  NRC’s  public 
Welj  site  at 

http://www.nrc.gov/site-help/e- 

submittals.html. 

Once  a  participant  has  obtained  a 
digital  ID  certificate  and  a  docket  has 
been  created,  the  participant  can  then 
submit  a  request  for  hearing  or  petition 
for  leave  to  intervene.  Submissions 
should  be  in  Portable  Document  Format 
(PDF)  in  accordance  with  NRC  guidance 
available  on  the  NRC’s  public  Web  site 
at  http://www.nrc  gov /site-help /e- 
subinittals.html.  A  filing  is  considered 
complete  at  the  time  the  documents  are 
submitted  through  the  NRC’s  E-Filing 
system.  To  be  timely,  an  electronic 
filing  must  be  submitted  to  the  E-Filing 
system  no  later  than  11:59  p.m.  Eastern 
Time  on  the  due  date.  Upon  receipt  of 
a  transmission,  the  E-Filing  system 
time-stamps  the  document  and  sends 
the  submitter  an  email  notice 


confirming  receipt  of  the  document.  The 
E-Filing  system  also  distributes  an  email 
notice  that  provides  access  to  the 
document  to  the  NRC’s  Office  of  the 
General  Counsel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 
apply  for  and  receive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  .so  that  they 
can  obtain  access  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  using 
the  NRC’s  adjudicatory  E-Filing  system 
may  seek  assistance  by  contacting  the 
NRC  Meta  System  Help  Desk  through 
the  “Contact  Us’’  link  located  on  the 
NRC’s  public  Web  site  at 
http://www.nrc.gov/site-help/e- 
submittals.html,  by  email  to 
MSHD.Resource@nrc.gov,  or  by  a  toll- 
free  call  to  1-866-672-7640.  The  NRC 
Meta  System  Help  Desk  is  available 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  an 
exemption  request,  in  accordance  with 
10  CFR  2.302(g),  with  their  initial  paper 
filing  requesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  must  be  submitted 
by:  (1)  First  class  mail  addressed  to  the 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff;  or  (2)  courier, 
express  mail,  or  expedited  delivery 
service  to  the  Office  of  the  Secretary, 
Sixteenth  Floor,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  20852,  Attention:  Rulemaking 
and  Adjudications  Staff.  Participants 
filing  a  document  in  this  manner  are 
responsible  for  serving  the  document  on 
all  other  participants.  F’iling  is 
considered  complete  by  first-class  mail 
as  of  the  ^me  of  deposit  in  the  mail,  or 
by  courier,  express  mail,  or  expedited 
delivery  service  upon  depositing  the 
document  with  the  provider  of  the 
service.  A  presiding  officer,  having 
granted  an  exemption  request  from 
using  E-Filing,  may  require  a  participant 
or  party  to  use  E-Filing  if  the  presiding 
officer  subsequently  determines  that  the 
reason  for  granting  the  exemption  from 
use  of  E-Filing  no  longer  exists. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  NRC’s 
electronic  hearing  docket  which  is 


available  to  the  public  at  http:// 
ehdl  .nrc.gov/ehd/,  unless  excluded 
pursuant  to  an  order  of  the  Commission, 
or  the  presiding  officer.  Participants  are 
requested  not  to  include  personal 
privacy  information,  such  as  social 
security  numbers,  home  addresses,  or 
home  phone  numbers  in  their  filings, 
unless  an  NRC  regulation  or  other  law 
requires  submission  of  such 
information.  With  respect  to 
copyrighted  works,  except  for  limited 
excerpts  that  serve  the  purpose  of  the 
adjudicatory  filings  and  would 
constitute  a  Fair  Use  application, 
participants  are  requested  not  to  include 
copyrighted  materials  in  their 
submission. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

Within  30  days  from  the  date  of 
publication  of  this  notice,  persons  may 
submit  written  comments  regarding  the 
license  transfer  application,  as  provided 
for  in  10  CFR  2.1305.  The  Commission 
will  consider  and,  if  appropriate, 
respond  to  these  comments,  but  such 
comments  will  not  otherwise  constitute 
part  of  the  decisional  record.  Comments 
should  be  submitted  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff, 
and  should  cite  the  publication  Jate  and 
page  number  of  this  Federal  Register 
notice. 

F’or  further  details  with  respect  to  this 
application,  .see  the  application  dated 
September  27,  2012. 

Dated  at  Rockville,  Maryland,  thi.s  21st  day 
of  December  201 2. 

For  the  Nuclear  Regulatory  Commission. 
Nageswaran  Kalyanam, 

Project  Manager,  Plant  Licensing  Branch  IV, 
Division  of  Operating  Reactor  Licensing, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Dck;.  2012-31616  Filed  1-2-13:  8:45  am) 
BIUJNG  CODE  7590-01 -P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-382;  NRC-2012-0317] 

Notice  of  Consideration  of  Approval  of 
Application  Regarding  Proposed 
Creation  of  a  Holding  Company  and 
Transfer  of  Facility  Operating  License 
and  Opportunity  for  a  Hearing; 
Waterford  Steam  Electric  Station, 

Units 

AGENCY:  Nuclear  Regulatory 
('ommission. 

ACTION;  Request  for  license  transfer; 
opportunity  to  comment;  opportunity  to 
request  a  hearing  and  petition  for  leave 
to  intervene. 

OATES:  Comments  must  be  filed  by 
February  4,  2013.  A  request  for  a 
hearing  must  be  filed  by  Januarv  23, 
2013. 

ADDRESSES:  You  may  access  information 
and  comment  submissions  relatetl  to 
this  document,  which  the  NRC 
possesses  and  are  publicly  available,  by 
searching  on  http://www.regulations.gov 
under  Docket  ID  NRC-2012-0317.  You 
may  submit  comments  by  any  of  the 
following  methods: 

•  Federal  rulemaking  Web  site:  Go  to 
http:/ /w'ww .regulations.gov  and  search 
for  Docket  ID  NRC-2012-0317.  Address 
questions  about  NRC  dockets  to  C'arol 
Gallagher;  telephone:  301-492-3608; 
ema  i  1 :  Carol.  Gallagher@nrc.gov. 

•  Mail  comments  to:  Cindy  Bladey, 
Chief,  Rules,  Announcements,  and 
Directives  Branch  (RADB),  Office  of 
Administration,  Mail  Stop:  TWB-O.'i- 
BOlM,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20.555- 
0001. 

•  Fox  comments  to:  RADB  at  301- 
492-3446. 

For  additional  direction  on  accessing 
information  and  submitting  comments, 
.see  “Accessing  Information  and 
Submitting  Comments”  in  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Wang,  Project  Manager.  Plant 
Licensing  Branch  IV,  Division  of 
Operating  Reactor  Licensing,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone: 
301-41.5-1445;  fax:  301-41.5-2102; 
email:  Alan.Wang@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
Submitting  Comments 

A.  Accessing  Information 

Plea.se  refer  to  Docket  ID  NRC-2012- 
0317  when  contacting  the  NRC  about 


the  availability  of  information  regarding 
this  document.  You  may  access 
information  related  to  this  document, 
^hich  the  NRC  posses.ses  and  are 
publicly  available,  by  any  of  the 
following  methods: 

•  Federal  Rulemaking  Web  Site:  Go  to 
http://www.reguIations.gov  and  search 
for  Docket  ID  NRC-2012-0317. 

•  NRC’s  Agencyvi'ide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  access  publicly 
available  documents  online  in  the  NRC 
Library  at  http://www.nrc.gov/reading- 
rm/adams.html.  To  begin  the  sear{:h, 
select  "ADAMS  Public  Documents"  and 
then  select  “Begin  Web-based  ADAMS 
Search.”  For  problems  with  ADAM.S, 
plea.se  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-41.5-4737,  or  by 
email  to  pdr.resource@nrc.gov.  The 
application  dated  .September  27.  2012. 
is  available  electronically  under 
ADAMS  Acce.ssion  No.  ML1227.5A013. 

•  NRC's  PDR:  You  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  01-F21 ,  One 
White  F’lint  North,  11555  Rockville 
Pike,  Rockville,  Mar^dand  20852. 

B.  Submitting  Comments 

Please  include  Docket  ID  NRC-2012- 
0317  in  the  subject  line  of  your 
comment  submission,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
comment  submission  available  to  the 
public  in  this  docket. 

The  NRC  cautions  you  not  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  be  publicly 
disclo.sed  in  you  comment  submission. 
The  NR(]  will  post  all  comment 
submissions  at  http:// 
www.reguIations.gov  as  well  as  enter  the 
comment  submissions  into  ADAM.S. 

The  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  requesting  or  aggregating 
comments  from  other  persons  for 
submission  to  the  NRC,  then  you  should 
inform  those  persons  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  be  publicly 
disclosed  in  their  comment  .submi.ssion. 
Your  request  should  state  that  the  NRC 
does  not  routinely  edit  comment 
.submissions  to  remove  such  information 
before  making  the  comment 
submissions  available  to  the  public  or 
entering  the  comment  .submissions  into 
ADAMS. 

II.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  the  issuance  of  an  order 
under  section  50.80  of  Title  10  of  the 


Code  of  Federal  Regulations  (10  CFR) 
approving  the  direct  transfer  of  the 
Facility  Operating  License,  which  is 
numbered  NPF-38,  for  the  Waterford 
Steam  Electric  Station,  Unit  3  (WF3), 
and  associated  Independent  Spent  Fuel 
Storage  Installation,  currently  held  by 
Entergy  Louisiana,  LLC  (F]LL),  as  owner 
and  Entergy  Operations,  Inc.  (EOl),  as 
licensed  operator  of  WF3.  The  direct 
transfer  of  the  WF3  license  would  be  to 
a  new  limited  liability  company  akso 
named  Entergy  Louisiana,  LL('  (New 
ELL).  According  to  an  application  for 
approval.filed  by  EOl  on  behalf  of  ELL, 
New  ELL  would  acquire  ownership  of 
the  facility  previously  owned  by  ELL 
following  approval  of  the  proposed 
license  transfer.  EOl  woidd  remain 
responsible  for  the  operation  and 
maintenance  of  Wh'S. 

In  addition,  the  Commission  is  also 
considering  approving  associated 
indirect  license  transfers  to  the  extent 
such  would  be  affected  by  a  formation 
of  a  new'  intermediary  holding 
company.  According  to  an  application 
for  approval  filed  by  EOL  on  behalf  of 
ELL,  Entergy  Corporation  will  remain  as 
the  idtimate  parent  company,  but  a  new, 
intermediate  company,  Entergy  Utilities 
Holdings,  LLC,  a  Delaware  limited 
liability  company,  would  be  created, 
which  will  be  the  direct  parent 
company  of  New  ELL  and  EOl.  New  ELL 
will  own  the  facility  and  EOl  would 
remain  responsilrle  for  the  operation 
and  maintenance  of  WF3. 

No  physical  changes  to  the  WF3 
facility  or  operational  changes  are  being 
proposed  in  the  application. 

Pursuant  to  10  CP’R  50.80,  no  licen.se, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  direct  transfer  of  a 
licen.se,  if  the  Commission  determines 
that  the  propo.sed  transferee  is  qualified 
to  hold  the  licen.se,  and  that  the  transfer 
is  otherwise  consi.stent  with  applicable 
provisions  of  law,  regulations,  and 
orders  i.ssued  by  the  Commission 
pursuant  thereto.  The  Commission  will 
approve  an  application  for  the  indirect 
transfer  of  a  license,  if  the  Commi.s.sion 
determines  that  the  proposed 
establishment  of  a  new  holding 
company  will  not  affect  the 
qualifications  of  the  licensee  to  hold  the 
license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
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C',oininission  with  regard  to  a  spcicitic 
application,  the  (^ommi.ssioii  has 
deterniin(?d  that  any  amendment  to  the 
licen.se  of' a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  tletermination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
(’.KR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwitbstanding  the  general  comment 
procedures  contained  in  10  (TR  50.91.. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  int(!rvene.  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
di.s(:us.sed  below. 

III.  Opportunity  To  Request  a  Hearing; 
Petition  for  Leave  To  Intervene 

Within  20  days  from  the  date  of 
publication  of  tins  notice,  any  person(s) 
whose  interest  may  be  affected  by  the 
C’.ommission's  action  on  the  application 
may  request  a  hearing  and  intervention 
via  electronic  submission  through  the 
NR(7s  K-filing  .system.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commi.ssion’s  rules  of  practice 
.set  forth  in  Subpart  C  “Rules  of  General 
.\pplicability;  Hearing  Requests. 
Petitions  to  Intervene.  AvaihAility  of 
Documents.  Seduction  of  Specific 
Hearing  Procedures,  Presiding  Officer 
Powers,  and  General  Hearing 
Management  for  NRfi  Adjudicatory 
Hearings,”  of  10  GPR  Part  2.  In 
particular,  such  requests  and  petitions 
must  comply  with  the;  re;epiirements  .set 
fejrlh  in  10  GFR  2.309,  which  is 
available  at  the  NR(7s  PDR,  leicateul  at 
()1F21,  11555  Rockville  Pike  (first 
floor).  Reee  kville,  Maryland  20852.  The 
NRG  re;gulatie)ns  are  accessible 
ele;ctronie'.allv  freem  the  NRG  Library  e)n 
the  NRG’s  public  VVe;b  site  at  http:// 
www.nrc.i’ov/reading-rm/doc- 
colUiciinns/cfr/. 

A  State.  le)e:al  governmental  boely, 
Fe;elerally-recogniz(;d  Indian  Tribe;,  or 
agene:y  there;e»f  may  submit  a  |)elition  te; 
the  Gommissieen  to  participate;  as  a  party 
under  10  (T'R  2.309(h)(1)  anel  (2).  The; 
pe;tition  shejuld  state  the  nature;  and 
e;xtent  e)f  the  pt;titione;r'.s  inte;r{;st  in  the 
proe:ee;fling.  Fhe  pe;titie)n  sheiulel  be 
submitteel  te;  the  (^mnnission  by  january 
23,  2013.  rhe  pe;titie)n  must  be;  iile;el  in 
ae;e:orelane;e  with  the  filing  instruedions 
in  se;ction  IV  e)f  this  eleieaiment,  anel 
shendd  me;el  the  r(;quirements  for 
petitions  for  leave  te;  interve;ne  set  feerlh 
in  this  seedion,  e;xe;e;pt  that  uneler 
2.309(h)(2)  a  .State,  loc,al  ge)vt;rnmental 


bexly.  or  Fe;elerally-ree:e)gnize;d  Inelian 
tribe  does  not  ne;eel  to  adelress  the 
.standing  requirements  in  10  (3'’R 
2.309(d)  if  the  facility  is  loeiated  within* 
its  boundaries.  A  .State.  leie;al 
gewernmental  bexly,  Fe;deraily- 
ree'.ejgnize;el  Inelian  Tribe;,  or  agene;v 
thereof  may  also  have  the  opportunity  to 
partiedpate  unde;r  10  (JFR  2.315(e;). 

Re;quests  for  hearing,  petitions  feer 
le;ave  to  intervene,  and  motions  (e)r  le;ave; 
te)  file  new  eer  amendeel  contentienis  that 
are  filed  after  the  2()-day  ele;adline  will 
not  be  entertained  ab.sent  a 
determination  by  the  presieling  offie;cr 
that  the  filing  demonstrates  good  e;au.se; 
by  satisfying  the  following  thre;e  faedeers 
in  10  GFk  2.309(c)(1):  (i)  rhe 
information  upon  v\'hie;h  the  filing  is 
based  was  ne)t  previously  available;  (ii) 
the  infeirmatieni  upem  which  the  filing  is 
bas(;d  is  mate;rially  different  from 
information  previously  available;  and 
(iii)  the  filing  has  been  submitted  in  a 
timely  fashion  based  on  the  availability 
of  the  sub.sequent  information. 

IV.  Llectronir.  Submissions  (E-Filing) 

All  documents  filed  in  NR(; 
adjudicatory  proceedings,  including  a 
request  for  hearing,  a  petition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  [)roceeding  prior 
to  the  submi.ssion  of  a  request  for 
hearing  or  petition  to  intt;rvene,  and 
documents  filed  by  interested 
governmental  entities  j)articipating 
under  10  GFR  2.315(c),  must  be  filed  in 
accordance  with  the  NRG's  F-Filing  rule 
(72  FR  49139;  Augu.st  28,  2007).  The  E- 
Mling  j)rocess  re(piir(;s  participants  to 
submit  and  serve  all  adjudicatory 
documents  over  the  internet,  or  in  some 
ca.ses  to  mail  copies  on  electronic 
storagi;  im;dia.  Participants  may.not 
submit  paper  copies  of  their  filings 
unless  they  seek  an  exemption  in 
accordance  w'ith  the  procedures 
described  b»;low. 

To  com|)ly  with  tin;  procedural 
re(|uirements  of  F-Filing,  at  least  ten 
(10)  days  prior  to  the  filing  deadline,  the 
participant  should  contact  tlu;  Office  of 
the  .Secn;tary  by  email  at 
iKHihng.dockutifinrc.gov,  or  by  telephone 
at  301-415-1077,  to  request  (1)  a  digital 
identification  (ID)  certificate,  which 
allows  the  participant  (or  its  »;ounsel  or 
representative)  to  digitally  sign 
documents  and  access  the  F-Submittal 
server  for  any  proce(;ding  in  wdiich  it  is 
participating;  and  (2)  advise  the 
.Secretary  that  tlx;  participant  will  be 
submitting  a  reejuest  or  petition  for 
h(;aring  ((;ven  in  instances  in  which  the 
participant,  or  its  counsel  or 
representative,  already  holds  an  NRti- 
issued  digital  ID  certificate).  Based  upon 
this  information,  tlx;  Secretarv  will 


establish  an  electronic  docket  for  the 
hearing  in  this  proceeding  if  the 
Secretary  has  not  already  established  an 
electronic  docket. 

Information  about  applying  for  a 
digital  ID  certificate  is  available  on  the 
NRG’s  public  Web  site  at  http:// 
www.nrc.gov/site-help/e-suhmittals/ 
apply-cnrtificatns.htnd.  System 
n;quirements  for  accessing  the  E- 
.Submittal  server  are  detailed  in  the 
NRC7s  “Guidance  for  Electronic; 
Submission.”  which  is  available  on  the 
NRG’s  public  Web  site  at  http:// 
www.nrc.gov/sitfi-holp/e- 
sid)witt(ils.html.  Participants  may 
attempt  to  use  other  .software  not  listed 
on  the  Web  site,  but  should  note  that  the 
NRG’s  E-Filing  system  does  not  support 
unlisted  software,  and  the  NRG  Meta 
.System  Help  Desk  will  not  be  able  to 
oiler  assistanc.e  in  using  unlisted 
software. 

If  a  participant  is  electronically 
submitting  a  document  to  the  NRG  in 
acc;ordanc;o  w'ith  the  E-Filing  rule,  the 
participant  must  file  the  document 
using  the  NRG’s  online,  Web-based 
submi.ssion  form.  In  order  to  serve 
documents  through  the  Electronic 
Information  Exchange  .System,  users 
will  be  required  to  install  a  Web 
browser  piug-in  from  the  NRG’s  public 
Web  site.  Further  information  on  the 
Web-based  submission  form,  including 
the  installation  of  the  Web  brow.ser 
plug-in,  is  available  on  the  NRG’s  public 
Web  site  at  http://\vmv. nrc.gov/sitp- 
hplp/e-siihwittals.htinl. 

Once  a  participant  has  obtain(;d  a 
digital  ID  c;ertifit:ato  and  a  docket  has 
been  created,  the;  participant  can  then 
submit  a  request  for  hearing  or  petition 
for  lc;ave  to  interveix;.  .Submissions 
should  be  in  Portable  Document  Format 
(PDF)  in  accordance  with  NRG  guidance 
available  on  the  NRG’s  public  Web  siU; 
at  http://www.nrc.gov/silo-help/p- 
subniitUds.htinl.  A  filing  is  considered 
complete  at  the  tinu;  the  doi  uments  are 
submitted  through  the  NRG’s  E-Filing 
system.  To  be  timely,  an  electronic 
filing  must  be  submitted  to  the  E-Filing 
system  no  later  than  11:59  p.m.  Eastern 
Time  on  the  due  date.  Upon  receipt  of 
a  transmission,  the  F-Filing  system 
time-stamps  the  document  and  sends 
the  submitter  an  email  notice 
confirming  receipt  of  the  document.  The 
E-Filing  system  also  distributes  an  email 
notice  that  provides  acce.ss  to  the 
document  to  the  NRG’s  Office  of  the 
(General  Goun.sel  and  any  others  who 
have  advis(;d  the  Office  of  the  Secretary 
that  thev  wish  to  participate  in  the 
|)roceeding,  .so  that  the  filer  need  not 
serve  the  docviments  on  tho.se 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
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their  counsel  or  representative)  must 
apply  for  and  receive  a  digital  lU 
certific;ate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  they 
can  obtain  access  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  using 
the  NRC’s  adjudicatory  E-Filing  system 
may  seek  assistance  by  contacting  the 
NRC  Meta  System  Help  Desk  through 
the  “Contact  Us”  link  located  on  the 
NRC’s  public  Web  site  at  http:// 

1  viVH'.  nrc. gov/si  te- help/e- 
siibmittals.html,  by  email  to 
MSHD.Hesource@nrc.gov,  or  by  a  toll- 
free  call  to  1-866-672-7640.  The  NRC 
Meta  System  Help  Desk  is  available 
between  8  a  m.  and  8  p.m..  Eastern 
rime,  Monday  through  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  c:ause  for  not  submitting 
documents  electronically  must  file  an 
exemption  request,  in  accordance  with 
10  CFR  2.302(g),  witli  their  initial  paper 
filing  requesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  must  be  submitted 
by:  (1)  first  cla.ss  mail  addre.s.sed  to  the 
Office  of  the  .Secretary  of  the 
Commi.ssion,  U  S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20,'i5,'i- 
0001,  Attention;  Rulemaking  and 
Adjudications  .Staff;  or  (2)  courier, 
express  mail,  or  expedited  ilelivery 
service  to  the  Office  of  the  .Secretary, 
.Sixteenth  Floor,  On«;  White  Flint  North, 
ll.'jS.'i  Rockville  Pike,  Rockville, 
Maryland  20852,  Attention;  Rulemaking 
and  Adjudications  .Staff.  Participants 
filing  a  document  in  this  manner  are 
responsible  for  serving  the  document  on 
all  other  participants.  Filing  is 
considered  complete  by  first-cla.ss  mail 
as  of  the  time  of  deposit  in  the  mail,  or 
hv  courier,  express  mail,  or  exjjedited 
delivery  service  upon  depositijig  the 
^  document  with  the  |)rovider  of  the 
service.  A  presiding  officer,  having 
granted  an  exemption  request  from 
using  E-Filing,  may  require  a  participant 
or  party  to  u.se  E-Filing  if  the  presiding 
officer  .subsequently  determines  th.it  the 
reason  for  granting  the  exemption  from 
use  f)f  K-Filing  no  Imiger  exists. 

Documents  submitted  in  adjudicatory 
proc'.eedings  will  appear  in  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at  http:'/ 
ebdt  .ni'c  gov/ehd/ ,  unless  excluded 
pursuant  to  an  order  of  the  Commission, 
or  the  presiding  officer.  Participants  are 
requested  not  to  include  personal 
privacy  information,  such  us  ;social 
security  numbers,  home  addresses,  or 
home  phone  numbers  in  their  filings, 
unless  an  NRC  regulation  or  other  law 
recpiires  submission  of  such 
infornnation.  With  respect  to 


copyrighted  works,  except  for  limited 
excerpts  that  serve  the  purpose  of  the 
adjudicatory  filings  and  would 
constitute  a  Fair  Use  application, 
participants  are  requested  not  to  include 
copyrighted  materials  in  their 
.submission. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

Within  30  days  from  the  date  of 
publication  of  this  notice,  persons  may 
submit  written  comments  regarding  tlie 
license  transfer  application,  as  provided 
for  in  10  CFR  2.1305.  The  Commission 
will  consider  and,  if  appropriate, 
respond  to  the.se  comments,  but  such 
comments  will  not  otherwise  con.stitute 
part  of  the  decisional  record.  Comments 
should  be  submitted  to  the  .Secretary, 
U.S.  Nuclear  Regulatory  t'ommission, 
Washington,  DC  2055,5-0001,  Attention; 
Rulemakings  and  Adjudications  .Staff, 
and  should  cite  the  jniblication  date  and 
page  number  of  this  Federal  Register 
notice. 

For  further  details  with  respect  to  this 
a|)plication,  see  the  application  dated 
.September  27,  2012. 

Dated  at  KockvilU;,  Marviand,  tlii.s  .21st  day 
of  Decomhor  2012. 

For  the  Niicle.ir  Kegiilatorv  tiomniission. 
Nageswaran  Kalyanam, 

Project  Manager,  Plant  Licensing  Hranrh  IV, 
Division  of  Operating  Heactor  Licensing. 

( )ffice  of  Nuclear  Iteactor  Hegulation. 

(FK  Doc,  2(n2  -:n(j17  Filed  l-Z-I.t;  H:4S  ain) 
BILLING  CODE  7590-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-416;  NRC-201 2-4)31 9] 

Consideration  of  Approval  of 
Application  Regarding  Proposed 
Creation  of  a  Holding  Company  and 
Transfer  of  Facility  Operating  License 
and  Conforming  Amendment  and 
Opportunity  for  a  Hearing;  Grand  Gulf 
Nuclear  Station,  Unit  1 

ACTION:  Request  for  license  tran.sfer; 
opportunity  to  comment;  opportunity  to 
request  a  hoiiring  and  petition  for  leave 
to  intervene. 

DATES:  Ounmonts  must  be  filed  fry 
February  4,  2013.  A  request  for  a 
hearing  must  be  filed  bv  January  23, 
2013. 


ADDRESSES:  You  may  access  information 
and  comment  submissions  related  to 
this  document,  which  the  NRC 
possesses  and  are  publicly  available,  by 
searching  on  http://w\vw.rcgulations.gov 
under  Docket  ID  NRC-2012-0319.  You 
may  submit  comments  by  any  of  the 
following  methods: 

•  Federal  rulemaking  Web  site:  Go  to 
http:/ /wwnv. regulations.gov  and  search 
for  Docket  ID  NRC-2012-0310.  Address 
questions  about  NRC  dockets  to  Carol 
Gallagher;  telephone:  301-492-3668; 
emai  1 ;  Carol. Gnliaghet<@nrc.gov. 

•  Mail  comments  to:  Cindy  Bladey, 
Chief,  Rules,  Announi:ements,  and 
Directives  Branch  (RADB),  Office  of 
Admini.stration,  Mail  .Stop:  TWB-0.5- 
BOIM,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

•  Fax  comments  to:  RADB  at  301- 
492-3446. 

For  additional  direction  on  accessing 
information  and  submitting  comments, 
see  “Accessing  Information  and 
Submitting  (Ymunenis"  in  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT; 

Alan  Wang.  Project  Manager.  Plant 
Licensing  Branch  IV,  Division  of 
Operating  Reactor  Licensing.  Office  of 
Nuclear  Rixictor  Regulation,  U.S. 

Nuclear  Regulatory  (Commi.ssion, 
Washington,  DC  20555.  relephone; 
301-415-1445;  fax  number:  301-41.5- 
2102;  email:  Alan. \Vnng(<sinrc. gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Accessing  Information  anrl 
Submitting  Comments 

A.  Accessing  Inlonnalioi: 

Please  refer  to  Docket  ID  NR(C-2012- 
0319  when  contacting  the  NRC!  about 
the  av'ailabilily  of  information  regarding 
this  docirment.  Yon  may  acc:ess 
information  related  to  tfiis  document, 
which  tb.e  NR(’  possesses  and  are 
publicly  available,  by  anv  of  the 
following  methods: 

•  Ft'deral  Hulemaking  Web  Site:  Co  to 
http://i\  \\'\\'.rf:gid(itions.gov  and  search 
for  Docket  ID  NRC-2012-0319. 

•  NHC's  Agencyw  ide  Ikyciunenls 
Acce.ss  and  Management  System 
(ADAMS):  You  may  access  iiublicly 
available  documents  online  in  the  NRC 
Library  at  ht tp://\vn  iv. nrc. gov/read ing- 
nn/ad(}ms.html.  To  brrgin  the  search, 
select  “ADAMS  Public  Documents"  and 
then  siilect  “Begin  Web-based  ADAMS 
Search."  For  problems  with  ADAM.S, 
please  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-41.5-4737,  or  by 
email  to  pdr.resonrce@nrc.gov.  The 
apjilieation  dated  Sefitember  27,  2012. 
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is  available  electronically  under 
ADAMS  Accession  No.  ML1227.‘jAU13. 

•  NR(ys  PDR:  You  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR.  Room  ()1-F'21.  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

B.  Siibmittiii^  Cojiiiiwnls 

Please  include  Doc;ket  ID  NR(V2012— 
0319  in  the  subject  line  of  your 
comment  suhmi.ssion,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
comment  submission  available  to  the 
public  in  this  docket. 

The  NRC  cautions  you  not  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  be  publicly 
disclosed  in  your  comment  submission. 
The  NR(^  will  post  all  comment 
submissions  at  http:// 
www.regulations.fiov  as  well  as  enter  the 
t:omment  submissions  into  ADAMS. 

The  NRC  does  not  routinely  edit 
comment  suhmissions  to  remove 
identifying  or  contact  information. 

If  you  are  requesting  or  aggregating 
comments  from  other  persons  for 
submission  to  the  NRC,  then  you  should 
inform  those  persons  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  be  publicly 
disclosed  in  their  comment  submission. 
Your  request  should  state  that  the  NRC 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  the  comment 
submi.ssions  available  to  the  public  or 
entering  the  ctmiment  submissions  into 
ADAMS. 

II.  Introduction 

The  U.S.  Nuclear  Regidatory 
(’,ommi.ssion  (the  (Commission)  is 
considering  the  issuance  of  an  order 
under  section  50.80  Title  10  of  the  Code 
of  Federal  Regulations  110  CFR) 
approving  the  direct  transfer  of  the 
Facility  Operating  License,  NPF-29,  for 
the  Grand  Gulf  Nuclear  Station,  Unit  1 
(GGNS),  and  associated  Independent 
Spent  Fuel  Storage  Installation, 
currently  held  by  .System  Energy 
Resources,  Inc.  (SERI),  and  South 
Mississippi  Electric  Power  As.soination, 
as  owners  and  Entergy  Operations,  Inc. 
(EOI),  as  licensed  operator  of  GGNS. 

The  direct  transfer  of  the  GfiN.S  licen.se 
would  be  to  a  new  limited  liability 
company,  Sy.stem  Energy  Resource,  LLCC 
(.SERE).  Accorfling  to  an  application  for 
approval  filed  by  EOI  on  behalf  of  SERI, 
.SERE  would  acquire  owmership  of  the 
facility  previously  owned  by  .SERI 
following  approval  of  the  proposed 
licen.se  transfer.  E(3I  would  remain 
responsible  for  the  operation  and 
maintenaiu;!*  of  GGN.S.  The  (Commi.ssion 
is  also  considering  amending  the  license 


for  administrative  purposes  to  reflect 
the  proposed  direct  transfer.  The 
proposed  amendnmnt  would  replace; 
references  to  SERI  in  the  license  with 
referenr;e!s  to  .System  Energy  Resource;, 
EEC,  to  reflee;t  the  propo.sed  transfer.  In 
additieen,  the  preepo.sed  amenelment 
would  replace  references  to  Entergy 
Mississippi.  Inc.,  in  the  lii;ense  with 
Entergy  Mississippi,  LEG.  Ente;rgy 
Mississippi,  Ine:.,  is  refe;rene;e;d  in  the; 
license,  however,  is  not  a  license;e; 
entity. 

In  addition,  the  ('ommi.ssion  is  also 
considering  approving  the  as.sociated 
indirect  license  transfer  tej  the  extent 
such  would  be  affected  by  a  formation 
of  a  new  intermediary  holding 
cejinpany.  Ae:cording  to  an  application 
for  approval  filed  by  EOI,  on  behalf  of 
.SERI,  Entergy  Ck)rporation  will  remain 
as  the  ultimate  parent  company,  but  a 
new,  intermediate  company,  Entergy 
Utilities  Holdings,  EEC,  a  Delaware 
limited  liability  company,  will  be 
created,  which  will  be  the  direct  parent 
company  of  .SERE  and  EOI.  .SERE  and 
.South  Missis.si|)pi  Electric  Power 
Asso.ciation  will  owm  the  facility  and 
EOI  will  remain  responsible  for  tbe 
operation  and  maintenance  of  GGNS. 

No  physical  changes  to  the  GGNS 
facility  or  operational  changes  are  being 
proposed  in  the  application. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commi.ssion  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
ap[)lication  for  the  direct  transfer  of  a 
license,  if  the  Commission  determines 
that  the  proposed  transferee  is.qualified 
to  hold  the  license,  and  that  the  transfer 
is  otherwi.se  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto.  The  Commission  will 
approve  an  application  for  the  indirect 
transfer  of  a  license,  if  the  Commission 
determines  that  the  jjroposed 
establishment  of  a  new  holding 
company  will  not  affect  the 
qualifications  of  the  licen.soe  to  hold  the 
license,  and  that  the  transfer  is 
otherwi.s<;  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  i.^sued  by  the  (Commission 
pursuant  thereto. 

Befftre  issuant:e  of  the  |)ropo.sed 
conforming  licen.se  amendment,  the 
Commission  will  have  made  findings 
requir(;d  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  uidess 
otherwise  d(;termined  by  the 
Commission  with  regard  to  a  specific 


application,  the  C-ommi.ssion  has 
d(;termined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  licen.se 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  w'ith 
n;spect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

III.  Opportunity  To  Request  a  Hearing; 
Petition  for  Leave  To  Intervene 

Witbin  20  days  from  the  date  of 
publication  of  this  notice,  any  person(s) 
whose  interest  may  be  affected  by  the 
Commission’s  action  on  the  application 
may  request  a  hearing  and  intervention 
via  electronic  .submission  through  the 
NRC’s  E-filing  system.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission’s  rules  of  practice 
set  forth  in  .Subpart  C  “Rules  of  Cieneral 
Applicability:  Hearing  Requests, 

Petitions  to  Intervene,  Availability  of 
Documents,  Selection  of  Specific 
Hearing  Procedures,  Presiding  Officer 
Powers,  and  General  Hearing 
Management  for  NRC  Adjudicatory 
Hearings,”  of  10  CFR  Part  2.  In 
particular,  such  requests  and  petitions 
must  comply  with  the  requirements  set 
forth  in  10  CFR  2.309,  which  is 
available  at  the  NRC’s  PDR.  located  at 
01F21,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852.  The 
NRC  regulations  are  accessible 
electronically  from  the  NRC^  Library  on 
the  NRC’s  public  Web  site  at  http:// 
www'.nrc.gov/reod/ng-rm/dor- 
collections/cfr/. 

A  State,  local  governmental  body. 
Federally-recognized  Indian  Tribe,  or 
agency  thereof  may  submit  a  petition  to 
the  (Commission  to  participate  as  a  party 
under  10  (CFR  2.309(h)(1)  and  (2).  The 
petition  should  state  the  nature  and 
extent  of  the  petitioner’s  interest  in  the 
proceeding.  The  petition  should  be 
submitted  to  the  Commi.ssion  by  January 
23,  2013.  The  petition  must  be  filed  in 
accordance  with  the  filing  in.structions 
in  section  IV  of  this  document,  and 
should  meet  the  requirements  for 
petitions  for  leave  to  intervene  .set  forth 
in  this  section,  except  that  under 
2.309(h)(2)  a  State,  local  governmental 
body,  or  Federally-recognized  Indian 
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tribe  does  not  need  to  address  the 
standing  requirements  in  10  CFR 
2.3()9(d)  if  the  facility  is  located  within 
its  boundaries.  A  State,  local 
governmental  body.  Federally- 
recognized  Indian  Tribe,  or  agency 
thereof  may  also  have  the  opp^ortunity  to 
participate  under  10  CFR  2.31.'i(c). 

Requests  for  hearing,  petitions  for 
leave  to  intervene,  and  motions  for  leave 
to  fde  new  or  amended  contentions  that 
are  filed  after  the  20-day  deadline  will 
not  be  entertained  absent  a 
determination  by  the  presiding  officer 
that  the  filing  demon.strates  good  cause 
by  satisfying  the  following  three  factors 
in  10  CFR  2.309(c)(1):  (i)  The 
information  upon  which  the  filing  is 
based  was  not  previously  available;  (ii) 
the  information  upon  which  the  filing  is 
based  is  materially  different  from 
information  previously  available;  and 
(iii)  the  filing  has  been  submitted  in  a 
timely  fashion  based  on  the  availability 
of  the  subsequent  information. 

IV.  Electronic  Submissions  (E-Filing) 

All  documents  filed  in  NRC 
adjudicatory  proceedings,  including  a 
request  for  hearing,  a  petition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  proceeding  prior 
to  the  submission  of  a  request  for 
hearing  or  petition  to  intervene,  and 
documents  filed  by  interested 
governmental  entities  participating 
under  10  CP’R  2.315(c),  must  be  filed  in 
accordance  with  the  NRC’s  E-Filing  rule 
(72  FR  49139;  August  28,  2007).  The  E- 
Filing  process  requires  participants  to 
submit  and  serve  all  adjudicatory 
documents  over  the  Internet,  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copies  of  their  filings 
unless  they  seek  an  exemption  in 
accordance  with  the  procedures 
described  below. 

To  comply  with  the  procedural 
requirements  of  E-Filing,  at  least  10 
days  prior  to  the  filing  deadline,  the 
participant  should  contact  the  Office  of 
the  Secretary  by  email  at 
hearing.docket@nrc.gov,  or  by  telephone 
at  301-415-1677,  to  request  (1)  a  digital 
identification  (ID)  certificate,  which 
allows  the  participant  (or  its  coun.sel  or 
representative)  to  digitally  sign 
documents  and  access  the  E-Submittal 
server  for  any  proceeding  in  which  it  is 
participating;  and  (2)  advise  the 
Secretary  that  the  participant  will  be 
submitting  a  request  or  petition  for 
hearing  (even  in  instanc;es  in  which  the 
participant,  or  its  counsel  or 
representative,  already  holds  an  NRC- 
issued  digital  ID  certificate).  Based  upon 
this  information,  the  Secretary  will 
establish  an  electronic  docket  for  the 


hearing  in  this  proceeding  if  the 
Secretary  has  not  already  established  an 
electronic  docket. 

Information  about  applying  for  a 
digital  ID  certificate  is  available  on  the 
NRC’s  public  Web  site  at  http:// 
www.nrc.gov/site-help/e-suhmittals/ 
apply-certificates.html.  System 
requirements  for  accessing  the  E- 
Submittal  server  are  detailed  in  the 
NRC’s  “Guidance  for  Electronic 
Submission,”  which  is  available  on  the 
NRC’s  public  Web  site  at  http:// 

WWW. nrc.gov /si  te-help/ e- 
submittals.html.  Participants  may 
attempt  to  use  other  software  not  listed 
on  the  Web  site,  but  should  note  that  the 
NRC’s  E-F’iling  system  does  not  support 
unlisted  software,  and  the  NRC  Meta 
System  Help  Desk  will  not  be  able  to 
offer  assistance  in  using  unlisted 
software. 

If  a  participant  is  electronically 
submitting  a  document  to  the  NRC  in 
accordance  with  the  E-Filing  nile,  the 
participant  must  file  the  document 
using  the  NRC’s  online,  Web-based 
submission  form.  In  order  to  serve 
documents  through  the  Electronic 
Information  Exchange  System,  users 
will  be  required  to  install  a  Web 
browser  plug-in  from  the  NRC’s  public 
Web  site.  Further  information  on  the 
Web-based  submission  form,  including 
the  installation  of  the  Web  browser 
plug-in,  is  available  on  the  NRC’s  public 
Web  site  at  http://wwi\'. nrc.gov/site- 
help/e-submittals.html. 

Once  a  participant  has  obtained  a 
digital  ID  certificate  and  a  docket  has 
been  created,  the  participant  can  then 
submit  a  request  for  hearing  or  petition 
for  leave  to  intervene.  Submissions 
should  be  in  Portable  Document  k'ormat 
(PDF)  in  accordance  with  NRC  guidance 
available  on  the  NRC’s  public  Web  site 
at  http://www.nrc.gov/site-help/e- 
submittals.html.  A  filing  is  considered 
complete  at  the  time  the  documents  are 
submitted  through  the  NRC’s  E-Filing 
system.  To  be  timely,  an  electronic- 
filing  must  be  submitted  to  the  E-Filing 
system  no  later  than  11:59  p.m.  Eastern 
Time  on  the  due  date.  Upon  receipt  of 
a  transmission,  the  E-Filing  system 
time-stamps  the  document  and  .sends 
the  submitter  an  email  notice 
confirming  receipt  of  the  document.  The 
E-F'iling  system  also  distributes  an  email 
notice  that  provides  access  to  the 
document  to  the  NRC’s  Office  of  the 
General  Counsel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 


apply  for  and  receive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  they 
can  obtain  access  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  using 
the  NRC’s  adjutlicatory  E-Filing  system 
may  .seek  assistance  by  contacting  the 
NRC  Meta  System  Help  Desk  through 
the  “Contact  Us”  link  located  on  the 
NRC’s  public  Web  site  at  http:// 
www.nrc.gov/site-help/e- 
suhmittals.html,  by  email  to 
MSHD.Resource@nrc.gov,  or  by  a  toll- 
free  call  to  1-866-672-7640.  The  NRC 
Meta  System  Help  Desk  is  available 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  an 
exemption  request,  in  accordance  with 
10  CFR  2.302(g),  with  their  initial  paper 
filing  requesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  must  be  submitted 
by:  (1)  First  class  mail  addressed  to  the 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2055,5- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff;  or  (2)  courier, 
express  mail,  or  expedited  delivery 
service  to  the  Office  of  the  Secretary, 
Sixteenth  Floor,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  20852,  Attention:  Rulemaking 
and  Adjudications  Staff.  Participants 
filing  a  document  in  this  manner  are 
responsible  for  serving  the  document  on 
all  other  participants.  Filing  is 
considered  complete  by  first-class  mail 
as  of  the  time  of  deposit  in  the  mail,  or 
by  courier,  express  mail,  or  expedited 
delivery  service  upon  depositing  the 
document  with  the  provider  of  the 
.service.  A  presiding  officer,  having 
granted  an  exemption  request  from 
using  E-Filing,  may  require  a  participant 
or  party  to  use  E-Filing  if  the  presiding 
officer  subsequently  determines  that  the 
reason  for  granting  the  exemption  from 
use  of  E-Filing  no  longer  exists. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at  http:// 
ehdl  .nrc.gov/ehd/,  unless  excluded 
pursuant  to  an  order  of  the  Commission, 
or  the  presiding  officer.  Participants  are 
requested  not  to  include  personal 
privacy  information,  such  as  social 
security  numbers,  home  addresses,  or 
home  phone  numbers  in  their  filings, 
unless  an  NRC  regulation  or  other  law 
requires  submission  of  such 
information.  With  respect  to 
copyrighted  works,  except  for  limited 
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excnrpts  that  serve  the  purpose  ot  tin; 
adjudicatory  filings  and  would 
constitute  a  Fair  Use  application, 
participants  are  recpiested  not  to  include 
('opyrighted  materials  in  their 
submission. 

The  (kunmission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  tor  any  hearing 
that  will  he  held  and  designating  tin; 
Presiding  Officer.  A  notice  granting  a 
hearing  will  he;  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

Within  .11)  days  from  tin;  date  of 
publication  of  this  notice,  j)ersons  may 
submit  wriittm  comments  regarding  the 
license  transfer  application,  as  provided 
for  in  10  CFR  2.1.30.').  The  Commission 
will  consider  and,  if  appropriate, 
respond  to  the.se  f;oniments,  hut  such 
comments  will  not  otherwise  constitute 
[)art  of  the  dtu.isional  record.  Coinnuiuts 
should  be  submitted  to  the  .Si;cretary, 

II.,S.  Nuclear  Regidatory  Commi.ssion, 
Washington,  DC  20r),'j5-0001 .  Attention; 
Ruhiinakings  and  Adjudications  Staff, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

For  turther  details  with  respect  to  this 
application,  see  the  application  dated 
.September  27,  2012. 

Dated  at  Rockville,  Marvland,  this  21sl  day 
of  December  2U1 2 

For  the  Nuclear  Regiila1t)ry  Coiiimissioii. 
Nageswaran  Kalyanam, 

Project  Monogtr.  Plant  Licensing  Branch  IV, 
Division  of  Operating  Beactor  Licensing. 

Office  of  Nuclear  Beactor  Begulation. 

IKK  Doi..  2012-.'t1()15  Filed  H:45  aiii| 

BILLING  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-313  and  50-368;  NRC- 
2012-0320] 

Consideration  of  Approval  of 
Application  Regarding  Proposed 
Creation  of  a  Holding  Company  and 
Transfer  of  Renewed  Facility  Operating 
Licenses  and  Conforming 
Amendments  and  Opportunity  for  a 
Hearing;  Arkansas  Nuclear  One,  Units 
1  and  2 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Re(|uest  for  license  transfer; 
opportunity  to  comment;  opportunity  to 
request  a  hearing  and  petition  for  leave 
to  intervene. 

DATES:  Comments  must  be  filed  by 
February  4,  2013.  A  request  for  a 


hearing  must  be  filed  by  lanuary  23, 

2013. 

ADDRESSES:  You  many  at:(;ess 
inforiuation  and  comment  sul)inissions 
related  to  this  document,  whi(;h  the 
NR(^  po.s.sesses  and  are  publicly 
available,  by  searching  on  http:// 

WWW. regulations. gov  under  ITockid  11) 
NRC-201 2-0320.  You  may  submit 
(;ommeuts  by  any  of  the  following 
methods; 

•  Federal  rulemaking  fVe/)  site:C,o  to 
http:/ /www  reguiations.gov  and  sean.h 
for  Uo(;ket  ID  NRC;-20 12-0320.  Address 
questions  about  NR(,’  dockets  to  Carol 
Gallagher:  telephone;  301-4‘)2-3008; 
email;  Carol. (Iallagher@nrc.gov. 

•  Mail  comments  to:  Cindy  Bladey, 
Chief,  Rules,  Announ(;ement.s.  and 
Directives  Bran(;h  (RADB),  Office  of 
Administration,  Mail  Stop;  rWB-O.'i- 
BOlM,  IJ.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  205,'jr)- 
0001. 

•  Fa.x  comments  to:  RADB  at  301- 
402-3440. 

For  additional  direction  on  accessing 
information  and  submitting  comments, 
see  ‘‘Acce.ssing  Information  and 
Submitting  Comments"  in  the 

SUPPLEMENTARY  INFORMATION  .sei  tion  of 
this  doemuent. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Wang,  Project  Manager,  Plant 
Licensing  Branf;h  IV,  Division  of 
Ojierating  Reactor  I,i(;ensing,  ()ffi(;e  of 
Nuclear  Reactor  Regulation,  U..S. 

Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone; 
301-415-1445;  fax  number;  301-415- 
2102;  email;  Alan.Wang@nn:.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Acce.ssing  Information  and 
Submitting  Comments 

A.  Accessing  Information 

Please  refer  to  Dot:ket  ID  NRC-201 2- 
0320  when  contacting  the  NRG  about 
the  availability  of  information  regarding 
this  document.  You  may  ac(;ess 
information  related  to  this  document, 
v\'hi{;h  the  NRC  possesses  and  are 
publicly  available,  by  any  of  the 
following  methods; 

•  Federal  llulemaking  Web  .S//e;  Go  to 
http://www.regtdations.gov  and  search 
for  Docket  ID  NRC-201 2-0320. 

•  NHC's  Agencvwide  Documents 
Access  and  Management  System 

I  ADAMS):  You  may  access  publicly 
available  doc.uments  online  in  the  NR(' 
Library  at  http://ww\v. nrc.gov/reading- 
rm/adams.html.  To  begin  the  seart;h, 
select  “ADAMS  Public  Documents"  and 
then  select  “Begin  Web-based  ADAMS 
Search."  For  problems  with  ADAM.S, 
please  contact  the  NRC’s  Public 


Doc;ument  Room  (PDR)  reference  staff  at 
1-800-397-4200,  301-415-4737,  or  by 
email  to  pdr.resource@nrc.gov.  The 
application  dated  .September  27,  2012, 
is  available  electronically  under 
ADAM.S  Accession  No.  ML12275A013. 

•  NBC’s  PDB:  You  may  examine  and 
purchase  cojiies  of  public  do(;uments  at 
the  NRC’s  PDR.  Room  01-F21,  One 
White  Flint  North,  11555  Roc.kville 
Pike,  Rockville,  Maryland  20852. 

B.  Submitting  Comments 

Please  include  Docket  ID  NRC-201 2- 
0.320  ill  the  subject  line  of  your 
(;omment  submission,  in  order  to  ensure 
that  the  NR(^  is  able  to  make  your 
comment  submission  available  to  the 
public  in  this  docket. 

The  NRC  cautions  you  uot  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  be  publicly 
disclosed  in  you  comment  submission. 

'I’he  NRC  will  post  all  comment 
submi.ssions  at  http:// 
www.regulations.gov  as  well  as  enter  the 
comment  submissions  into  ADAMS. 

'I'lie  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  nr  contact  information. 

If  you  are  requesting  or  aggregating 
comments  from  other  persons  for 
.submi.ssion  to  the  NRC,  then  you  should 
inform  those  persons  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  be  publicly 
di.sclosed  in  their  comment  submission. 

Your  refiuest  should  state  that  the  NRC 
does  not  routinely  edit  comment 
suhmissions  to  remove  such  information 
before  making  the  comment 
submissions  available  to  the  public  or 
entering  the  comment  submissions  into 
ADAM.S. 

II.  Introduction 

rhe  U..S.  Nuclear  Regulatory 
Commission  (the  C.ommission)  is 
considering  the  issuance  of  an  order 
under  se(;tion  50.80  of  Title  10  of  the 
Code  of  Federal  Begulations  (10  C^’R) 
approving  the  direct  transfer  of  the 
Renewed  Facility  Operating  Licenses, 
w'hich  are  numbered  DPR-51  and  NPF- 
6.  for  the  Arkansas  Nuclear  One,  Units 
1  and  2  (ANO-1 ,  ANO-2).  and 
asso(;iated  Independent  Spent  Fuel 
Storage  Installation.  (;urrently  held  by 
Fntergy  Arkansas,  Inc.  (KAl),  as  owner 
and  Fntergy  Operations,  Inc.  (EOI),  as 
licensed  operator  of  ANO-1  and  ANO- 
2.  The  direct  transfer  of  the  ANO-1  and 
ANO-2  licenses  would  be  to  a  new 
limited  liability  company,  Entergy  S 

Arkansas,  LLC  (EAL).  According  to  an  1 

application  for  approval  filed  by  EOI  on  | 

behalf  of  EAI,  EAL  would  acquire  | 

ownership  of  the  facility  following  | 

approval  of  the  proposed  licen.se 
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transfer.  EOI  would  remain  responsible 
for  the  operation  and  maintenance  of 
ANO-1  and  ANO-2.  The  Commission  is 
also  considering  amending  the  licen.se 
for  administrative  purpo.ses  to  reflect 
the  proposed  direct  transfer.  The 
j)roposed  amendment  would  rejjlace 
references  to  EAI  in  the  license  with 
references  to  Entergy  Arkansas,  EEC,  to 
reflect  the  proposed  transfer. 

In  addition,  the  Commission  is  also 
considering  approving  associated 
indirect  licen.se  transfers  to  the  extent 
such  would  be  affected  by  a  formation 
of  a  new  intermediary  holding 
company.  According  to  an  application 
for  approval  filed  by  EOI,  on  behalf  of 
EAE  Entergy  Corporation  will  remain  as 
the  ultimate  parent  company,  but  a  new, 
intermediate  company,  Entergy  llliliti*)s 
Holdings,  EEC,  a  Delaware  limited 
liability  company,  will  be  created, 
whicb  will  be  the  direct  parent 
company  of  EAE  and  EOI.  EAE  wmII  own 
the  facility  and  EOI  would  remain 
responsible  for  the  operation  and 
maintenance  of  ANO-1  and  ANO-2. 

No  physical  changes  to  the  ANO-1 
and  ANO-2  facility  or  operational 
changes  are  being  proposed  in  the 
ap|)lication. 

Pursuant  to  10  CFR  .50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  ponsent  in  writing.  The 
.('.ommission  will  approve  an 
application  for  the  direct  transfer  of  a 
license,  if  the  Commission  determines 
that  the  proposed  transferee  is  qualified 
to  hold  the  license,  and  that  the  transfer 
is  otherwise  consi.stent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  (’ommi.ssion 
pursuant  thereto.  The  Commission  will 
approve  an  application  for  the  indirect 
transfer  of  a  license,  if  the  Commi.ssion 
determines  that  the  proposed 
establishment  of  a  new  holding 
company  will  not  affect  the 
qualifications  of  the  licensee  to  hold  the 
license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
Yirders  i.ssued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conformingdicense  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atoniic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission’s  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwi.se  determined  by  tbe 
Commi.ssion  with  reganl  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
•  license  of  a  utilization  facility  which 


does  no  more  than  conform  the  licen.se 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination'has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  refiected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwitbstanding  tbe  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  reqimsts  for  hearing  and 
petitions  for  leave  to  inter\'ene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
di.scussed  below. 

in.  Opportunity  To  Request  a  Hearing; 
Petition  for  Leave  To  Intervene 

Within  20  days  from  the  date  of 
publication  of  this  notice,  any  personjs) 
whose  interest  may  be  affected  by  the 
Commission’s  action  on  the  ap])lication 
may  request  a  hearing  and  intervention 
via  electronic  submission  through  the 
NRC’s  E-filing  system.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission’s  rules  of  practice 
set  forth  in  Subpart  C  “Rules  of  General 
Applicability:  Hearing  Recjuesls, 

Petitions  to  Intervene,  Availability  of 
Documents,  .Selection  of  .Specific 
Hearing  Procedures,  Presiding  Officer 
Powers,  and  Gimeral  Hearing 
Management  for  NRC  Adjudicatory 
Hearings,”  of  10  (’FR  part  2.  In 
particular,  such  requests  and  petitions 
must  comply  with  the  requirements  .set 
forth  in  10  CFR  2.309,  which  is 
available  at  the  NRC’s  PDR,  located  at 
01F21,  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland  20852.  The 
NRC  regulations  are  accessible 
electronically  from  the  NRC]  Eibrarv  on 
the  NRC’s  public  Web  site  at  http:// 
www.nrc.gov/reoding-rni/doc- 
collections/cfr/. 

A  .State,  local  governmental  body. 
Federally-recognized  Indian  Tribe,  or 
agency  thereof  may  submit  a  petition  to 
tbe  Commission  to  participate  as  a  party 
under  10  f’.FR  2.309(h)(1)  and  (2).  The 
petition  should  state  the  nature  and 
extent  of  the  petitioner’s  interest  in  the 
proceeding.  The  petition  should  be 
submitted  to  tbe  Commi.ssion  by  January 
23,  2013.  The  petition  must  be  filed  in 
accordance  with  the  filing  instructions 
in  section  IV  of  this  document,  and 
should  meet  the  recpiirements  for 
petitions  for  leave  to  intervene  .set  forth 
in  this  .section,  except  that  under 
2.309(h)(2)  a  State,  local  governmental 
body,  or  Federally-recognized  Indian 
tribe  does  not  need  to  address  tbe 
standing  requirements  in  10  CFR 
2.309(d)  if  the  facility  is  located  within 


its  boundaries.  A  State,  local 
governmental  body.  Federally- 
recognized  Indian  Tribe,  or  agency 
thereof  may  also  have  the  opportunity  to 
participate  under  10  C]FR  2.315(c). 

Reque.sts  for  hearing,  petitions  for 
leave  to  intervene,  and  motions  for  leave 
to  file  new  or  amended  contentions  that 
are  filed  after  the  20-day  deadline  will 
not  be  entertained  ab.sent  a 
determination  by  the  presiding  officer 
that  the  filing  demon.strates  good  cau.se 
by  .satisfving  tbe  following  three  factors 
in  10  CFR  2.309(c)(1):  (i)  The 
information  upon  which  the  filing  is 
ba.sed  was  not  previously  available;  (ii) 
the  information  upon  which  the  filing  is 
based  is  materially  different  from 
information  previously  available;  and 
(iii)  the  filing  has  been  submitted  in  a 
timely  fashion  based  on  tbe  availability 
of  the  subsequent  information. 

IV.  Electronic  Submissions  (E-Filing) 

All  documents  filed  in  NRC 
adjudicatory  proi:eedings.  including  a 
request  for  hearing,  a  petition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  proceeding  prior 
to  the  submission  of  a  request  for 
hearing  or  petition  to  intervene,  and 
documents  fihul  by  interested 
governmental  entities  participating 
under  19  CFR  2.315(c),  must  be  filed  in 
accordance  with  the  NRC.’s  E-Filing  rule 
(72  FR  49139;  August  28,  2007).  The  E- 
Filing  process  recpiires  participants  to 
submit  and  .serve  all  adjudicatory 
documents  over  the  internet,  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copies  of  tbeir  filings 
unless  they  seek  an  exemption  in 
accordance  with  the  procedures 
described  below. 

To  comply  with  the  procedural 
requirements  of  E-Filing,  at  least  10 
days  prior  to  the  filing  deadline,  the 
participant  should  contact  the  Office  of 
the  Secretary  by  email  at 
hearing.docket@nrc.gov,  or  by  telephone 
at  301-41.5-1677,  to  reque.st  (1)  a  digital 
identification  (ID)  certificate,  which 
allows  the  participant  (or  its  counsel  or 
representative)  to  digitally  sign 
documents  and  access  the  E-Submittal 
server  for  any  proceeding  in  which  it  is 
participating:  and  (2)  advise  the 
.Secretary  that  the  participant  will  be 
submitting  a  request  or  petition  for 
hearing  (even  in  instances  in  which  the 
participant,  or  its  counsel  or 
representative,  already  holds  an  NRC- 
issued  digital  ID  certificate).  Based  upon 
this  information,  the  Secretary  will 
establish  an  electronic  docket  for  the 
hearing  in  this  proceeding  if  the 
Secretary  has  not  already  established  an 
(dectronic  docket. 
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Information  about  applying  for  a 
digital  ID  certificate  is  available  on  the 
NRC’s  public  Web  site  at  http:// 
www.nrc.gov/site-help/e-suhmittah/ 
apply-certificates.html.  System 
requirements  for  accessing  the  E- 
Submittal  server  are  detailed  in  the 
NRC’s  “Guidance  for  Electronic 
Submission,”  which  is  available  on  the 
NRC’s  public  Web  site  at  http:// 
i\^\'w.nrc.gov/site-help/e- 
submittoh.html.  Participants  may 
attempt  to  use  other  software  not  listed 
on  the  Web  site,  but  should  note  that  the 
NRC’s  E-l’iling  system  does  not  support 
unlisted  software,  and  the  NRC  Meta 
System  Help  Desk  will  not  be  able  to 
offer  assistance  in  using  unlisted 
software. 

If  a  participant  is  electronically 
submitting  a  document  to  the  NRC  in 
accordance  with  the  E-Filing  rule,  the 
participant  must  file  the  document 
using  the  NRC’s  online,  Web-based 
submission  form.  In  order  to  serve 
documents  through  the  Electronic 
Information  Exchange  System,  users 
will  be  required  to  in.stall  a  Web 
browser  plug-in  from  the  NRC’s  public 
Web  site.  Further  information  on  the 
Web-based  submission  form,  including 
the  installation  of  the  Web  browser 
plug-in,  is  available  on  the  NRC’s  public 
Web  site  at  http://w\\'w.nrc.gov/site- 
help/e-submittals.html. 

Once  a  participant  has  obtained  a 
digital  ID  certificate  and  a  docket  has 
Ireen  created,  the  participant  can  then 
submit  a  request  for  bearing  or  petition 
for  leave  to  intervene.  Submissions 
.should  be  in  Portable  Document  F’ormat 
(PDF)  in  accordance  with  NRC  guidance 
available  on  the  NRC's  public  Web  site 
at  http://www.nrc.gov/site-help/e- 
submittah.html.  A  filing  is  considered 
complete  at  the  time  the  documents  are 
submitted  through  the  NRC’s  E-Filing 
system.  To  be  timely,  an  electronic 
filing  mu.st  be  submitted  to  the  E-Filing 
.system  no  later  than  p.m.  Eastern 

Time  on  the  due  date.  Upon  receipt  of 
a  transmi.ssion,  the  E-Filing  .system 
time-stamps  the  document  and  sends 
the  submitter  an  email  notice 
confirming  receipt  of  the  document.  The 
E-Filing  system  also  distributes  an  email 
notice  that  provides  access  to  the 
document  to  the  NRC’s  Office  of  the 
General  Counsel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  tho.se 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 
apply  for  and  receive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  they 


can  obtain  access  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  using 
the  NRC’s  adjudicatory  E-Filing  sy.stem 
may  seek  assistance  by  contacting  the 
NRC  Meta  System  Help  Desk  through 
the  “Contact  Us”  link  located  on  the 
NRC’s  public  Web  site  at  http:// 
www.nrc.gov/site-help/e- 
submittah.htinl,  by  email  to 
MSHD.liesource@nrc.gov,  or  by  a  toll- 
free  call  to  1-866-872-7640.  The  NRC; 
Meta  Sy.stem  Help  Desk  is  available 
between  8  a.m.  and  8  p.m.,  Ea.stern 
Time,  Monday  through  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  an 
exemption  request,  in  accordance  with 
10  CFR  2.302(g),  with  their  initial  paper 
filing  requesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  mu.st  be  submitted 
by:  (1)  first  cla.ss  mail  addre.ssed  to  the 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
(’.ommission,  Washington,  DC  2055.‘>- 
0001 ,  Attention:  Rulemaking  and 
Adjudications  Staff;  or  (2)  courier, 
express  mail,  or  expedited  delivery 
service  to  the  Office  of  the  Secretary, 
Sixteenth  Floor.  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  20852,  Attention:  Rulemaking 
and  Adjudications  Staff.  Participants 
filing  a  document  in  this  manner  are 
responsible  for  serving  the  document  on 
all  other  participants.  Filing  is 
considered  com])lete  by  fir.st-f:las.s  mail 
as  of  the  time  of  deposit  in  the  mail,  or 
by  courier,  express  mail,  or  expedited 
delivery  service  upon  depositing  the 
document  with  the  provider  of  the 
service.  A  presiding  officer,  having 
granted  an  exemption  request  from 
using  E-Filing,  may  require  a  participant 
or  parly  to  u.so  E-Filing  if  the  presiding 
officer  subsequently  determines  that  the 
reason  for  granting  the  exemption  from 
use  of  E-Filing  no  longer  exi.sts. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at  http:// 
ehdl  .nrc.gov/ehd/,  unless  excluded 
pursuant  to  an  order  of  the  Commission, 
or  the  presiding  officer.  Participants  are 
requested  not  to  include  personal 
privacy  information,  such  as  social 
security  numbers,  home  addresses,  or 
home  phone  numbers  in  their  filings, 
unless  an  NRC  regulation  or  other  law 
requires  submi.ssion  of  such 
information.  With  respect  to 
copyrighted  works,  except  for  limited 
excerpts  that  serve  the  purpose  of  the 
adjudicatory  filings  and  would 
constitute  a  P’air  Use  application. 


participants  are  requested  not  to  include 
copyrighted  materials  in  their 
submission. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
heraring  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

Within  31)  days  from  the  date  of 
‘  publication  of  this  notice,  persons  may 
submit  written  comments  regarding  the 
license  transfer  application,  as  provided 
for  in  10  CF’R  2.1305.  The  Commission 
will  consider  and,  if  appropriate, 
respond  to  these  comments,  but  such 
comments  will  not  otherwise  constitute 
part  of  the  decisional  record.  Comments 
should  be  submitted  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commi.ssion, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

For  further  details  with  respect  to  this 
application,  .see  the  application  dated 
•September  27,  2012. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  December  2012. 

For  the  Nuclear  Regulatory  Commission. 
Nageswaran  Kalyanam, 

Project  Manager.  Plant  Licensing  Branch  IV. 
Division  of  Operating  Heactor  Licensing, 
Office  of  Nuclear  Heactor  Hegiilation. 

IFR  Hoc  2012-31614  Filed  1-2-1.3;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68540;  File  No.  SR-ICEEU- 
2012-18] 

Self-Regulatory  Organizations;  ICE 
Clear  Europe  Limited;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Amend 
SPAN  Margin  Parameters  for  ICE  OTC 
Natural  Gas  Liquids  Contracts 

December  27,  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  and  Rule  19b-4  thepeunder,^ 
notice  is  hereby  given  that  on  December 
19.  2012,  ICE  Clear  Europe  Limited 
(“ICE  Clear  Europe”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 


'  15  U.S.C.  78s(b)(l). 
M7  CFK  240.19l)-4. 
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primarily  by  K'.E  Clear  Europe.  ICE  Clear 
Eurf)pe  filed  the  propo.sal  pursuant  to 
Section  l‘)(b)(3)(A){iii)  of  the  Act,  *  and 
Rule  19b-4(0(4)(ii)  thereunder,"*  so  that 
the  proposal  was  effective  upon  filing 
with  the  Commission.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  change  from 
interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  change  is  to 
amend  SPAN  Margin  Parameters  for  ICE 
(TfC  Natural  Gas  Liquids  (N(iL) 
Contracts.  All  capitalized  terms  not 
defined  herein  are  defined  in  the  ICE 
Clear  Europe  Rules. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpo.se  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Ciommi.ssion,  ICE 
Clear  Europe  included  statements 
concerning  the  purpo.se  of  and  basis  for 
the  propo.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
propo.sed  nde  change.  3'he  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  ICE 
(dear  Europe  has  prepared  summaries, 
.set  forth  in  sections  A,  El,  and  C  below, 
of  the  most  significant  aspects  of  these 
statements.'* 

A.  Self-Rcgulotory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Buie 
Change 

In  addition  to  providing  clearing 
services  for  credit  defaidt  swaps,  ICE 
Clear  Europe  also  provides  clearing 
services  for  non-.securities  contracts  in 
energy  and  emissions  markets  ("Energy 
Futures  Products”).  SPAN®**  is  a  risk 
evaluation  and  margin  framework 
algorithm  employed  to  calculate 
Original  Margin  for  certain  Energy 
Futures  Products.  As  of  September  20, 
2011,  ICE  Clear  Europe  changed  the 
SPAN  margin  parameters  for  ICE  OTC 
NGL  Contracts.  All  updated  SPAN® 
margin  parameters  can  be  found  at; 
h  tt  ps ://  vv'ii'u'.  th  eice.  con  i  / 
clear_etirof)e_spnn  paraineters.jh tnd. 

Section  17A(h)(3KF)  of  the  Act 
requires,  among  other  things,  that  the 
rules  of  a  clearing  agency  he  designed  to 


■'1.S  n..S.(;.  78.s(b)(S)(A)(iii). 

••  17  t:FR  240.1<lb-4(f)(4)(ii). 

'■Tho  Commission  has  modified  the  text  of  the 
.summaries  prepared  t)y  ICE  Clear  Europe. 

“.SPAN  is  a  registered  tradcnuirk.  of  C.hicago 
Mercantile  Exchange  Inc.,  used  herein  under 
license,  ('.hicago  Mercantile  Exchange  Inc.  assumes 
no  responsibility  in  connection  with  the  use  of 
SPAN  by  any  person  or  entity. 

MS  l)..S.C.  78q-Ub)(3)(E). 


promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and,  to  the  extent 
applicable,  derivative  agreements, 
contracts,  and  transactions.  IGF,  Glear 
Europe  believes  that  the  propo.stul 
(;hange  with  ntspect  to  Energy  Futures 
Products  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
IGE  Clear  Europe,  in  particular,  with 
Section  17A(b)(3)(F),**  becau.se  improved 
margining  of  NGI,  contracts  protects 
investors  and  the  public  interest. 

B.  Self-Begulator\'  Organization's 
Statement  on  Burden  on  Competition 

KJE  (3ear  Europe  does  not  believe  the 
proposed  i;hange  would  have  any 
impact,  or  impose  any  burden,  on 
competition. 

C.  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  change  have  not  been  solicited 
or  received.  IGE  Clear  Europe  will  notify 
the  Commission  of  any  written 
comments  received  by  K'E  Clear  Eurojie. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act**  and  Rule 
19l)-4(n(4)(ii)  '**  thereunder  because  it 
primarily  aftocts  the  futures  clearing 
operations  of  the  clearing  agency  with 
respect  to  futures  that  are  not  security 
futures,  and  does  not  significantly  affect 
any  securities  clearing  operations  of  the 
clearing  agency  or  any  related  rights  or 
obligations  of  the  clearing  agency  or 
persons  using  such  service.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
summarily  may  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
intere.st,  for  tbe  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act." 

IV.  Solicitation  of  Comments 
Interested  persons  are  invited  to 

submit  w'ritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consi.stont  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 


«1.S  ll.S.C.  78q-l(b)(3)(F). 
«15  ll.S.C.  7Hs(b)(3)(A)(iii). 

17  CFR  240.19l)-4(n(4)(ii). 
”15  IJ.S.n.  78s(b)(3)(C). 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://w\\\v.sec.gov/ 
rules/sro.shtml)  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-lCIiEU-2()12-18  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20540-1090. 

All  submi.ssions  should  refer  to  File 
Number  SR-ICEEU-2012-1H.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://ww\v.sec.gov/ 
ruhfs/sro.shtml).  Copies  of  tbe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  bo 
available  for  Web  site  viewing  and 
printing  in  the  (^ommi.ssion’s  Public 
Reference  Room,  100  F  Street  NE., 
Wasbington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (^.opies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  IGE  Clear  Europe  and  on  ICE 
Glear  Europe’s  Web  site  at  https:// 

WWW. theice.com/publicdocs/ 
regulatory J^ilings/ 

ICEl  l_SEC  12191 2  20 1 2-18.pdf. 

All  i;omments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  PYle 
Number  SR-I("EEU-2l)  12-18  and 
should  be  submitted  on  or  before 
January  24,  2013. 
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For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’* 

Flizabeth  M.  Murphy, 

Snrretary. 

IKK  Dot  2012-31568  Kilod  1-2-13;  8:45  aili| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68542;  File  No.  SR-ICEEU- 
2012-20] 

Self-Regulatory  Organizations;  ICE 
Clear  Europe  Limited;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Related  to 
SPAN  Margin  Methodology 
Enhancements  to  Inter-Contract 
Credits  and  Average  Option  Pricing 
Model  for  Energy  Clearing  Members 

Decnmber  27,  2012. 

Punsuanl  to  Section  10(b)(1)  olThe 
Securities  Excliange  Act  of  1934 
(“Act”),'  and  Kule  19b-4  thereunder,^ 
notice  is  hereby  given  tliat  on  December 
19,  2012.  ICK  Clear  Europe  Limited 
(“ICE  Clear  Europe”)  filed  vvdth  the 
Securities  and  Exchange  Commi.ssion 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  il  and  III 
below,  which  Items  have  been  jireparinl 
primarily  by  ICE  Clear  Europe.  ICE  Clear 
Europe  filed  the  proposal  pursuant  to 
Section  19(b)(3)(.'\)(iii)  of  the  Act.  ‘  and 
Rule  19b— 4(f)(4)(ii)  thereunder,''  .so  that 
the  proposal  was  effective  upon  filing 
with  the  Coininission.  The  (Timmission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  change  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  purpose  of  the  change  i.s  to 
implement  changes  to  the  SP.'^N'''  for 
ICE  Margining  algorithm  emjiloyed  to 
calculate  Original  Margin  (“Margin”)  on 
Clearing  Member  positions.  All 
capitalized  terms  not  defined  herein  arc 
defined  in  the  ICE  C.lear  Eurup<-  Rules. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
C.hange 

In  its  filing  with  the  Cununission,  ICE 
Clear  Europe  included  statements 
f;oncerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 


17  CKK  200.30-3(a)(12). 
M.S  H  .S.C.  7Hs(l))i1). 

17  t:KK  24(l.l‘lb-4. 

'  15  78.s(l))(;i)(A)(iii). 

■'17i:KR240.19l)-t(fl(4)(ii). 


any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  ICE 
C.lear  Europe  has  prepared  summaries, 

.set  forth  in  .sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  these 
statements.'’’ 

A.  Self-Iicgulatory  Organization's 
StaUnnent  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Buie 
Change 

In  addition  to  providing  clearing 
services  for  credit  default  swaps,  ICE 
Clear  Europe  also  provides  clearing 
services  for  non-securities  contracts  in 
energy  and  emi.ssions  markets  (“Energy 
Futures  Products”).  Position  Allocation 
Methodology  is  an  enhancement  to  the 
SPAN®"  for  the  ICE!  Margining 
algorithm  employed  to  calculate 
Original  Margin  for  certain  Energy 
Futures  Products.  This  feature  i.s 
applied  for  certain  Energy  Futures 
Products  where  the  position  in  such  a 
produr;t  can  be  better  represented  as  one 
or  more  positions  in  alternate  products 
for  Ihe  purpo.ses  of  calculating  Original 
Margin.  This  Position  Allocation 
Methodology  will  result  in  new 
enhanced  positions,  but  the  .SPAN 
margin  t:alculation  algorithm  it.self  has 
not  been  changed.  These  changes  will 
impact  both  the  algorithm  emploved 
and  thi;  format  of  SPAN  for  KiE  Array 
Files  (“.SPAN  Array  Files”)  published 
by  Klt^Chsir  Europe  and  will  necessitate 
changes  to  the  applications  used  bv 
Energy  (ilearing  Members  to  calculate 
margin  on  their  Projjrietary  and 
taisiomei  positions.  lOE  Clear  ioirope 
hag  updated  the  original  technical 
specification,  at  the  request  of  Clearing 
Members,  in  order  to  piovide  furtlier 
clarification  and  exanijiies  r'-laling  to 
implementation  of  Volatiiitv  Credit. 

.  As  of  y\pril  2.  2012.  a  f:hange  to  the 
calcvdaiion  of  thi’  inter conlracl  taedil 
that  implenumts  an  additional  crt:dit. 
the  Volatility  Credit,  was  made.  The 
change  to  the  Intel -(iontract  (ireriil 
algorithm  viitld.s  an  additional  (  redil 
that  is  included  in  Ihe  existing  inlt!r- 
( onlract  credit.  Since  April  2.  2012,  the 
SP.'XN  Arrays  jiuhlished  bv  KtE  (ihiar 
luirope  include  the  Volatility  Risk 
Credit  R.dt;  (Ihe  Olfse.t  Rat<0  within  the 
type  14  records. 

Sinc;e  March  30  2012,  Ihe  Volatility 
Credit  is  introduced  in  respect  of  the 

'  Tht;  l  .ouiiitivsidii  liiis  iii(iililu;!l  llu!l*‘\l  iil  llii! 
Kieiip.iiirii-.*,  ;)it!|)iir<;i!  1)V  ICK  (  Icjir  Kiiniin;. 

".SI’.XN  i.-? r(!gistnrr<l  tr.'nti!T)iiirk  ot  <  liir  .ige 
Mcrc.'inati!  Kxt  linnjid  Inc..  uscmI  tinioiii  inular 
ticpiisi;.  (liicMgd  Meicaiililc  Kxcliaiigo  Inc 
no  ros|)dn,siiiililv  in  roiinoc.tion  witli  the  iisnot 
.St’AN  l)v  (iiiv  [li^rson  or  (•iililv.  SI’AN  is  risk 
cvrtIuHtion  itnd  margin  frainoivork  algorillirn. 


following  SPAN  Combined  Contract 
pairings; 

•  BRN/BSP,  Brent  Futures/Brent 
Option  vs.  Brent  First  Line  Swap/Brent 
Average  Price  Option. 

•  GAS/GSP,  Gas  Oil  Futures/Gas  Oil 
Option  vs.  Gas  Oil  Front  Line  Swap/Gas 
Oil  Average  Price  Option. 

•  I  JLS/ULA,  Low-Sulphur  Gas  Oil 
Futtjres/l,ow  .Sulphur  Gas  Oil  Option  vs. 
Low  .Sulphur  Gas  Oil  Front  Line  Swap/ 
Low-Sulphur  Gas  Oil  Average  Price 
Option. 

•  WBS/WSP.  WTI  Future/WTl  Option 
vs.  WTI  First  Line  Swap/ WTI  Average 
Prit:e  Option. 

Going  forward,  ICE  Clear  Europe  will 
notify  Clearing  Members  of  the 
applicable  Volatility  Credit  rates  in  due 
course.  Inter-contract  spreads  in  respect 
of  all  other  j)roducts  are  unaffected. 

.At  end  of  day  on  April  6,  2012,  the 
Clearing  House  enabled  the  Average 
Price  Ojjtion  model  for  Options  on 
Brent,  Gas  Oil,  Low-.Sulphur  Gas  Oil 
and  WTI  First  Line  Swaps  (Commodity 
Coiles  1.  GSP,  ULA  and  R). 

As  of  April  9,  2012,  a  modified  Black 
70  pricing  model  has  been  used  to 
determine  scanning  losses  in  respect  of 
Average  Price  Options.  This  model 
reflects  the  ri.sk  reduction  inherent 
within  these  options  during  the 
averaging  period  prior  to  final 
s(gtlement.  This  change  has  no  impact 
on  ('.learing  Member  systems  as  this 
change  is  reflected  within  the  SPAN 
Array  Files  and  requires  no  changes  to 
any  software  or  algorithms  within  the 
.SPAN  methodology. 

All  updated  SPAN®  margin 
pardineters  can  be  found  at;  https:// 
wivw.theice.com/ 

clear  europe  span  parameters. jhAmh 

ICE  Clear  Europe  has  also  published 
test  SPAN  Array  Files  r.onforming  to  the 
new  .SPA.N  Array  File  Formal.  v2..'), 
whit  h  incorj)orates  credit  rates  in 
respect  of  thi?  product  pairings 
ideniilied  ;ibove.  Dk;  test  files  are 
availahit;  from  the  file  dowmload  service 
(AF'P.S)  and  are  located  in  Ihe  "  Aest” 
sub-directory  of  the  standard  SP.AN 
Array  download  lot;ation  f)n  AFT.S. 

These  files  are  named  iiCf:ording  to  the 
lest  tile  naming  convention  below; 

iPFmmdd  r.csv.zip  or 
IPIAninddT.spri.zip,  where, 

•  mnnld  re])resenls  the  business 
month  and  day: 

•  The  s})."!  file  i.s  of  the  same  format 
as  lh(’  pa.^)  format  file  that  Members 
might  (Rjvvnload  from  the  CME  ftp  site. 

.Section  1  7A(l))f3){F)  of  Ihe  Act  * 
r'npiires,  among  other  things,  that  the 
rides  of  a  clearing  agency  be  designed  to 
Itromole  the  prompt  and  accurate 

M,5  i  ).,S.C.  7H<)-1(I))(:5)(K). 
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clearance  and  settlement  of  securities 
transactions  and,  to  the  extent 
applicable,  derivative  agreements, 
contracts,  and  tran.sactions.  ICE  Clear 
Europe  believes  that  the  proposed 
change  with  respect  to  Energy  Futures 
Products  is  consistent  with  the 
requirements  of  the  Ai:t  and  the  rules 
and  regulations  thereund(!r  applicable  to 
IC'E  Clear  Europe,  in  particular,  with 
Section  17A(b)(3)(F),“  because  improved 
margining  })rotects  investors  and  the 
public  intere.st. 

H.  Sol f-Hegnlatory  Organization's 
Statonient  on  Burden  on  Ooinpetition 

ICE  Cdear  Europe  does  not  bfdieve  the 
proposed  cdiange  would  have  any 
impact,  or  im[)ose  any  burden,  on 
competition. 

O.  Solf-Bogulatoiy  Organization's 
Statement  on  Oonunents  on  the 
Proposed  Hale  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposfid  change  have  not  b(!en  solicited 
or  received.  ICE  Clear  l‘Airope  will  notify 
the  (Commission  of  any  written 
comments  r(u:eived  by  ICCE  CIf;ar  Europe. 

HI.  Date  of  PCtTectivnness  of  the 
Proposed  Rule  Change  and  Timing  for 
(Commission  Action 

'Hie  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
1‘)(b)(3)(A)(iii)  of  the  Act  and  Rule 
19b-4(n(4)(ii)  thereunder  becau.se  it 
primarily  affects  the  futures  clearing 
operations  of  the  clearing  agency  with 
res[)ect  to  futures  that  are  not  security 
futures,  and  does  not  significantly  affect 
any  securities  clearing  operations  of  the 
clearing  ageiK;y  or  any  related  rights  or 
obligations  of  the  clearing  agency  or 
persons  using  such  service.  At  any  time 
within  60  days  of  the  filing  of  the 
propo.sed  rub;  change,  the  Commission 
summarily  may  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
(Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.” 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  tbe  foregoing, 
including  whether  the  proposed  rule 
change  is  consistfuit  with  the  Act. 
(Comments  may  be  submitted  bj'  any  of 
the  follinving  methods: 


"i.s  u..s.(;.  7«(|-i(i>){:j)(f-). 
'■l.S  U.S.C.  78.s(l.)(:q(A)(iii). 
"’17  CFR  240.U)li-4(f)(4)(ii). 
"  !.'>  ii.s.c.  7K,s{i.)(:))((;). 


Electronic  Comments 

•  U.se  the  Commi.ssion’s  Internet 
comment  form  [http://www.sec.gov/ 
rales/sro.shtml)  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-ICEEU-2()12-20  on  the 
subject  tine. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Filizabetb  M.  Murphy,  Secretary, 
Securities  and  Exchange  (Commi.ssion, 
100  F’  Street  NE.,  Washington,  D(' 
20.'S49-1000. 

All  submi.ssions  should  refer  to  File 
Number  SR-I(CEEU-2012-20.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
(Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  1'he  Commission  will 
post  all  comments  on  the  (Commission’s 
internet  Web  site  (httj)://www. sec.gov/ 
rnles/sro.shtnd].  Copies  of  the 
submission,  all  sub.sequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withlndd  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room,  100  F'  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Coj)ies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  KCFC  (Clear  FCurope  and  on  KCE 
(Clear  Europe's  Web  site  at  https:// 
www.theice.com/puhlicdocs/ 
regulatory  filings/ 

ICEU  SEC _  12191 2  20 1 2-2().odf. 

All  comments  received  will  be  po.sted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-I(CEEU-2012-2t)  and 
.should  be  submitted  on  or  before 
lanuary  24,  2013. 

For  the  (Comtnis.sicjii,  by  the  Division  f)f 
Trading  and  Markets,  pursuant  to  delegated 
authority.” 

FCli/abeth  M.  Murphy, 

Secretary. 

(FR  Doi:.  2012-31S70  Filed  8;45  ain| 
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(Release  No.  34-68541;  File  No.  SR-ICEEU- 
2012-19] 

Self-Regulatory  Organizations;  ICE 
Clear  Europe  Limited;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Related  to 
Delivery  Margin  Rates  for  Physically 
Deliverable  Contracts  for  Energy 
Clearing  Members 

DHcomhor  27,  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  and  Rule  19b-4  thereunder,’’ 
notice  is  hereby  given  that  on  December 
19,  2012,  ICE  (dear  Europe  Limited 
(“K;E(dear  Europe”). filed  with  the 
Securities  and  Exchange  Commission 
(“(Commission”)  the  proposed  rule 
change  as  described  in  Items  1,  II  and  111 
below,  which  Items  have  been  prepared 
primarily  by  ICE  (Clear  Europe.  ICE  Clear 
Europe  filed  tbe  proposal  pursuant  to 
Section  19(b)(3)(A)(iii)  of  the  Act,’’  and 
Rule  19b-4(fi(4)(ii)  thereunder,'*  so  that 
the  jiroposal  was  effective  upon  filing 
with  the  Commission.  The  Commission 
is  publishing  this  notice  to  solicit 
c:omment.s  on  the  proposed  change  from 
interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

rhe  purpose  of  the  change  is  to 
implement  enhancements  to  the 
margining  of  physically  deliverable 
positions  that  have  expired  and  are  in 
tender/delivery.  The  new  delivery 
margin  rates  and  contingent  variation 
margin  price  sources  have  been 
propo.sed  by  KCE  (Clear  Europe.  All 
capitalized  terms  not  defined  herein  are 
defined  in  the  KCE  (Clear  FCurope  Rules. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission.  ICE 
(Clear  Europe  included  .statements 
concerning  the  purpose  of  and  basis  for 
tb(!  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  KCE 
Clear  Eurojie  has  prepared  summaries, 
.set  forth  in  sections  A,  13,  and  (C  below. 


>  l.S  U.S.C.  7Hs(l))(l). 

2  17  CFR  24l).t9l)-4. 

•>  If.  U.S.C.  78s(b)(:9lA)(iii). 
17  CFR  24(l.l<lt)-^(n(4)lii). 
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of  the  most  significant  aspects  of  those 
statements.^ 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  addition  to  providing  clearing 
services  for  credit  default  swaps,  ICE 
Clear  Europe  also  provides  clearing 
services  for  non-securities  contracts  in 
energy  and  emi.ssions  markets  (“Energy 


Futures  Products”).  ICE  Clear  Europe 
implemented  enhancements  to  the 
margining  of  physically  deliverable 
positions  for  certain  Energy  Futures 
Products  that  have  expired  and  are  in 
tender/delivery.  In  doing  .so,  ICE  Clear 
Europe  has  eliminated  the  use  of  SPAN 
for  calculating  margin  for  physically- 
deliverable  positions  and  instead 
replaced  it  with  calculation  of  a  separate 
Delivery  Margin  for  certain  Energy 
Futures  Products.  The  Delivery  Margin 


parameters  can  be  found  at  https:// 
www.theice.coin/ 

ClearEuropeSpanParameterFiles.shtml 
in  the  Deliverable  Contracts  Security 
Rates  file.  All  of  the  SPAN®**  margin 
parameters  for  positions  that  are  not  in 
tender/delivery  remain  unchanged. 

Data  from  the  sources  referenced 
below  will  be  used  in  connection  with 
the  Contingent  Variation  Margin 
calculations. 


ICE 

physical  | 
code 

_ 1 

Description 

Platts  code 

Description 

I 

Y  . 

UK  Base  . 

AASTN(X) . 

Base  Week  Ahead  +  1 . 

P  . 

UK  Peak  . 

AASTPOO  . 

Peak  Week  Ahead  +  1 . 

M  . 

UK  Nat  Gas  . 

NGAACOO . 

Balance  of  Month. 

TTF  . 

TTF  Nat  Gas  . 

1  GTFTM01  . . 

Prompt  Month. 

NGM  . 

NCG  Nat  Gas  . 

GERTMOO . 

Prompt  Month. 

GPM . 

Gaspool  Nat  Gas  . 

GBBTMOO . 

Prompt  Month. 

The  mid-prices  are  used  and 
calculated  where  only  bid  and  offer 
prices  are  available.  Rounding 
conventions  will  be  the  same  as  those 
that  currently  apply  to  the  relevant 
future  contracts. 

Section  17A{b)(3)(F)  of  the  Act  ^ 
requires,  among  other  things,  that  the 
rules  of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and,  to  the  extent 
applicable,  derivative  agreements, 
contracts,  and  transactions.  ICE  Clear 
Europe  believes  that  the  proposed 
change  with  respect  to  Energy  Futures 
Products  is  consi.stent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
ICE  Clear  Europe,  in  particular,  with 
Section  17A(b){3)(F),**  because 
enhancements  to  the  margining  of 
physically  deliverable  positions  for 
certain  Energy  Futures  Products  that 
have  expired  and  are  in  tender/delivery 
protects  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

ICE  Clear  Europe  does  not  believe  the 
propo.sed  change  would  have  any 
impact,  or  impose  any  burden,  on 
competition. 


*The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  ICE  Clear  Europe. 

*■  SHAN  is  a  registered  trademark  of  Chicago 
Merr:antile  Exchange  Inc.,  used  herein  under 
license.  Chir.ago  Merrentile  Exchange  Inc.  a.ssumes 


Cj.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  change  have  not  been  solicited 
or  received.  ICE  Clear  Europe  will  notify 
the  Commission  of  any  written 
comments  received  by  ICE  Clear  Europe. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  c;hange  has  become 
effective  upon  filing  pursuant  to  Section 
19(b}(3)(A)(iii)  of  the  Act  “  and  Rule 
19b— 4{f)(4)(ii)  1”  thereunder  because  it 
primarily  affects  the  futures  clearing 
operations  of  the  clearing  agency  with 
respect  to  futures  that  are  not  security 
futures,  and  does  not  significantly  affect 
any  securities  clearing  operations  of  the 
clearing  agency  or  any  related  rights  or 
obligations  of  the  clearing  agency  or 
persons  using  such  .service.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commi.s.sion 
summarily  may  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
intere.st,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.” 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


no  msponsihility  in  connnclion  with  the  use  of 
SPAN  hy  any  person  or  entity.  .SPAN  i.s  a  risk 
evaluation  and  margin  framework  algorithm. 
M.5  U.S.C.  78q-l (b)(3)(F). 


including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://nM'w.sec.gov/ 
rules/sro.shtml)  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-ICEEU-2012-19  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
.Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20.'i49-1090. 

All  submi.ssions  should  refer  to  File 
Number  SR-ICEEU-2012-19.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  plea.se  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  ail  sub.sequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  .the 


«  l.-)  U  .S.r..  78q-l((})(3)(F). 
•'15  l)..S.C.  78s(b)(3)(A)(iii). 
”'17(’.FR  240  19l^-4(f)(4)(ii). 
”  15  U.S.C.  78s(b)(3)(C). 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
fdings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  ICE  Clear  Europe  and  on  ICE 
Clear  Europe’s  Web  site  at  https:// 
www.thoice.com/publicdocs/ 
regulator}' Jilings/ICEU _SEC_ 
121912_2012-19.pdf. 

All  comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-ICEElJ-2012-19  and 
should  be  submitted  on  or  before 
January  24.  2013. 

P'or  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'^ 

Elizabeth  M.  Murphy, 

Secretary. 

IFR  Doi:  2012-31569  Filed  1-2-13;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68538;  File  No.  SR-NYSE- 
2012-71] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Rule  Change  Amending  the 
Price  List  To  Waive  Certain  Fees  for 
Floor  Brokers  for  November  and 
December  201 2 

Decernbor  27,  2012. 

Pursuant  to  Section  19(b)(1)  *  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  December  17, 
2012,  New  York  Stock  Exchange  LLC 
("NYSE”  or  the  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  1  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'2  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

15  U.S.C.  78a. 

M7  CFR  24().19t)-4. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Price  List  to  provide  relief  for  Floor 
brokers  from  the  Annual  Telephone 
Line  Charge  and  the  Annual  Fee  for 
November  and  December  2012,  which 
the  Exchange  proposes  to  become 
operative  as  of  November  1,  2012.  The 
text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Web  site  at 
www.nysc.coni,  at  the  principal  office  of 
the  Exchange,  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  di.sciissed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  tho.se  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  propo.ses  to  amend  its 
Price  List  to  provide  relief  for  Floor 
brokers  from  the  Annual  Telephone 
Line  Charge  and  the  Annual  Fee  for 
November  and  December  2012,  which 
the  Exchange  proposes  to  become 
operative  as  of  November  1,  2012. 

Currently,  member  organizations  are 
charged  an  Annual  Telephone  Line 
Charge  of  $400  per  phone  number.  The 
Exchange  proposes  to  waive  the  fee  for 
Floor  brokers  for  November  and 
December  2012  on  a  prorated  basis 
because  Hurricane  Sandy  affected  the 
ability  of  Floor  brokers  to  communicate 
with  customers  from  the  Floor. 

The  Exchange  has  been  advised  by  its 
third-party  carrier  that  the  damage  to 
the  telephone  connections  is  very 
extensive,  and  as  a  result,  the  telephone 
line  connections  for  Floor  brokers  still 
are  not  fully  operational  and  may  not  be 
so  for  at  least  another  month,  and 
possibly  longer,  given  the  type  of  work 
that  needs  to  be  completed  to  restore  the 
telephone  services.  In  particular,  the 
Exchange  notes  that  the  telephone  lines 
that  support  both  the  wired  and  wireless 
connections  for  Floor  brokers  are  based 
in  an  area  of  lower  Manhattan  that 


suffered  extensive  damage  as  a  result  of 
Hurricane  Sandy.  The  type  of  damage 
that  was  sustained  will  require  the 
third-party  carrier  to  rebuild  the 
infrastructure  that  supports  the 
telephone  services,  rather  than  engage 
in  repairs  of  the  existing  lines. ^  In 
addition  to  the  damage  to  telephone 
lines,  internet  bandwidth  has  been 
reduced  considerably.  The  Exchange 
notes  that  it  is  waiving  the  fee  for  Floor 
brokers  only  because  off-Floor  member 
firms  were  not  impacted  by  these 
services.  In  addition,  DMMs  are  on  the 
Floor  but  do  not  engage  in  an  agency 
business  with  customers  from  the  Floor 
and,  therefore,  were  not  impacted  by  the 
telecommunications  issues.  The 
proposed  waiver  would  be  $33.33  for 
each  month. 

Currently,  member  organizations  are 
charged  an  Annual  Fee  of  $40,000  per 
licen.se  (the  equivalent  of  $3,333.33  per 
month)  for  the  first  two  licenses  held  by 
a  member  organization  and  $25,000  per 
license  (the  equivalent  of  $2,083.33  per 
month)  for  additional  licenses  held  by  a 
member  organization.  The  Exchange 
propo.ses  to  provide  a  monthly  credit  of 
$2,000  for  the  first  and  second  F’loor 
broker  licenses  held  by  a  member 
organization  and  a  monthly  credit  of 
$500  for  each  additional  Floor  broker 
license  held  by  a  member  organization 
for  November  and  December  2012 
because  of  the  impact  of  Hurricane 
Sandy  on  Floor  brokers.  For  example,  a 
member  organization  with  only  one 
Floor  broker  license  would  receive  a 
$2,000  credit  in  November  and 
December  2012,  and  a  member, 
organization  with  three  Floor  broker 
licenses  would  receive  a  total  of  $4,500 
in  credits  for  November  and  December 
2012. 

As  stated  above.  Hurricane  Sandy  had 
a  disproportionate  impact  on  Floor 
brokers  compared  with  off-Floor 
member  firms  and  DMMs,  including 
limited  telephone  service,  no  direct 
customer  telephone  lines,  limited 
Internet  service,  intermittent  cellular 
telephone  service  at  the  Exchange,  and 


■•Thf!  Exchangt;  filed  a  rule  change  to  temporarily 
su.speiul  those  aspects  of  Rules  .36.20,  36.21,  and 
36.30  that  would  not  pennit  Floor  brokers  and 
Designated  Market  Makers  (“DMMs”)  to  u.se 
personal  portable  phone  devices  on  the  Floor 
following  the  aftermath  of  Hurricane  .Sandy  and 
during  the  period  that  phone  service  was  not  fully 
functional.  See  Securities  Exchange  Act  Relea.se  No. 
68137  (November  1.  2012),  77  FR  66893  (November 
7,  2012)  (.SR-NYSE-2012-58).  The  temporary 
suspension  was  sub.sequently  extended  for  Floor 
brokers  and  DMMs.  and  again  extended  for  Floor 
brokers  after  the  Exchange  was  able  to  restore 
service  for  DMMs.  See  Securities  Exchange  Act 
Release  No.  68161  (November  5,  2012),  77  FR  67704 
(November  13.  2012)  (SR-NYSE-2012-61)  and  File 
No.  SR-NYSE-2012-64. 


336 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  201 3 /Notices 


persistent  busy  signals. ^.As  a  re.sult. 

Floor  brokers  face  greater  operating 
challenges  and  have  experienced 
reduced  activity  from  certain  accounts 
and  customers  compared  with  pre- 
Hurricane  Sandy  levels.  Therefore, 

Floor  brokers  are  not  getting  the  full 
benefit  of  their  licenses. 

The  proposed  waivers  would  apply 
retroactively  and  would  be  reflected  in 
the  December  2012  and  January  2013 
hilling  statements. 

The  proposed  f;hanges  are  not 
otherwise  intended  to  address  any  other 
pniblem,  and  the  Exchange  is  not  aware 
of  any  significant  problem  that  the 
affected  member  organizations  would 
have  in  complying  with  the  propf»sed 
changes. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  c:hange  is  consistent  with 
•Section  6(b)  of  the  Act,*'  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act,^  in  particular,  because  it 
provides  for  the  ecpiitable  allocation  of 
reasonable  dues,  fees,  and  other  charg(!s 
among  its  members  .md  issuers  and 
other  persons  using  its  facilities  and 
does  not  unfairly  discriminate  between 
customers,  issmjrs,  brokers,  or  dealers. 
The  Exchange  also  believes  that  the 
proposed  rule  change  is  consistent  with 
•Section  6(b)(^'5)  of  the  Act,"  in  particular, 
because  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  ecpiitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  jiersons  engaged 
in  regulating,  clearing,  •settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to, 
and  pc^rfect  the  inei  hanisms  of,  a  free 
and  open  market  and  a  national  market 
system  and,  in  geiuiral,  to  protect 
investors  and  the  public  intenist  and 
because  it  is  not  designed  to  permit 
unfair  di.scrimination  between 
customers,  i.ssuers,  brokers,  or  dealtirs. 

The  Exchange  believes  that  waiving 
the  Annual  Telephone  Line  (Charge  and 
providing  a  monthlv  credit  for  the 
Annual  F*!e  for  Fh)or  brokers  for 
November  and  Detxnnber  2012  is 
reasonable  Ixicause  Hurricane  .Sandy 
affecttid  the  ability  of  Floor  brokers  to 
communicate  with  customers  and  the 
ease  w’ith  which  they  could  repni.seni 
public  orders  on  the  f  loor.  'I’lierefon?, 
the  Exchange  believes  it  is  reasonable  to 

■’As  pHrl  of  Iht’  propoM’d  rul<’  i  Imugo.  tlio 
I'Ailiangi’  proposes  to  tiu!  footnotc-s  in  the 

I'rice  List  aci  oidiiiglv . 

•■I.S  U..S.(;.  7Hf(h). 

-  'I.S  tl.S.C.  7Hl(l.)(4) 

"IS  li.S.C.  7af(li)(S). 


provide  relief  for  Floor  brokers  in  this 
regard. 

The  Exchange  believes  the  proposed 
change  to  the  Annual  Telephone  Line 
Charge  and  Annual  Fee  for  Floor 
brokers  is  ecpiitable  and  not  unfairly 
discriminatory  because  Floor  brtikers 
are  the  only  class  of  member 
organization  that  was  affected  by  the 
telecommunications  issues,  which  has 
impacted  their  ability  to  conduct  their 
regular  business  and  has  resulted  in 
recluced  activity  from  certain  accounts 
and  cu.stomers.  Therefore,  it  is  ecjuitable 
and  not  unfairly  di.scriminatory  to  offer 
the  fee  waiver  and  credit  only  to  Floor 
brokers,  which  is  the  only  cla.ss  of  Floor 
members  not  getting  the  full  benefit  of 
their  licenses.  In  addition,  the  Exchange 
believes  that  bet;ause  communications 
with  customers  is  a  vital  part  of  a  Floor 
broker’s  role  as  agent,  during  the  period 
when  phone  .service  continues  to  be; 
intermittent.  Floor  brokers  should 
receive  relief  from  the  Annual 
Telephone  Line  Charge. 

The  Exchange  believes  that  the 
propo.sed  monthly  credit  of  .$2,000  for 
the  first  and  second  licenses  held  by  a 
Floor  broker  for  November  and 
Dec. ember  2012  is  reasonable  becau.se  all 
Floor  brokers  hold  at  least  one  licensi', 
and  as  such,  all  member  organizations 
that  have  a  Floor  broker  licen.se  will 
receive  at  least  a  $2,000  per  month 
credit  for  November  and  Decembe^r 
2012.  The  Exchange  Ixdieves  that  the 
proposed  monthly  credit  of  •S.'iOO  for 
each  additional  Floor  broker  license 
h(dd  by  a  member  organization  for 
Nfnember  and  December  2012  is 
reas«)nable  because  it  w'ill  provide 
additional  compensation  to  a  member 
organization  that  holds  and  })avs  for 
more  than  two  Floor  broker  licenses.  In 
addition,  the  Exchange  believes  that  the 
propo.sed  credits  are  equitable  and  not 
unfairly  discriminatory  because  member 
organizations  that  hold  only  fine  or  two 
Floor  broker  licenses  are  generally 
smaller  and  an;  less  able  to  absorb  the 
operating  impact  resulting  from  the 
infrastructure  tlamage  caused  by 
Hurricane  .Sandy.  In  addition,  member 
organizations  that  hold  more  than  two 
Floor  broker  licenses  pay  a  reduced 
Annual  Fee  for  additional  licenses,  and 
therefore,  it  is  equitable  and  not  unfairly 
di.scriminatory  to  provide  a  lower 
monthlv  credit  for  each  additional  Floor 
brokiu  license. 

The  Exchange  believes  that  the 
propo.sed  relief  for  Floor  brokers 
removes  impediments  to  and  ptirfects 
tlm  mechanism  of  a  free  and  oj)en 
market  and  national  market  system 
because  it  would  provide  relief  lor  Floor 
brokers  that  are  experiencing  ongoing 
issues  with  telephone  service  while  they 


are  conducting  their  regular  business  on 
the  Floor.  The  Exchange  further  believes 
that  the  proposed  waiver  and  credit  do 
not  permit  unfair  discrimination 
because  they  would  provide  relief  for 
Floor  brokers  that  have  been 
disproportionally  impacted  in  their 
ability  to  operate  as  agents  for  customers 
during  this  time  of  unprecedented 
weather  disruptions. 

B.  Self-Begulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impo.se 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Begulatorv  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  deceived  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rvde  changt*. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change 
does  not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impo.se  any  significant 
burden  on  competition;  and  (iii)  become 
operative  prior  to  30  days  from  the  date 
on  which  it  was  filed,  or  such  shorter 
time  as  the  Cotnmission  may  designate, 
if  consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
})roposed  rule  t:hange  has  b(?come 
effective  pursuant  to  Section. 19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(f)(6)(iii) 
thereunder.'*’ 

A  i)ropnsed  rule  change  filed  under 
Rule  19b-4(f)(6)  "  normally  does  hot 
become  n}»erative  prior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  1()b-4(f)(6)(iii),'^  the 
C.ommission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  TIk;  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay  .so  that  the  proposal  may 
become  operative  immediately  upon 
filing.  The  (iommi.ssion  believes  that 
waiving  the  30-day  operative  delay  is 

•IS  7t{.s(l))(3){A). 

17  C.I'R  240.1  at)— 4(l^a)(iii),  In  addilion,  Rul« 
IMt)-4(n(ri)  r<!(|nire.s  a  .salf-ragulalory  organi7..atiun  to 
^ivo  till!  ( ;oinnii,ssion  writton  notice  o(  it.s  intent  to 
file  the  propo.sixl  rule  cliange.  along  with  a  brief 
ilescription  and  text  of  the  propo.sed  rule  change, 
at  liMst  five  business  rlavs  [irior  to  the  date  of  fifing 
of  the  proposed  rule  <  hange.  or  such  shorter  time 
as  designated  hv  the  f'.oinmission.  The  Kxchange 
has  satisfied  this  reipiireinent. 

•'  17  fll'K  24(l.l<lh^(f)((i). 

•'  17  CFK  24().l<lh-4(f)((i)(iii). 
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consistent  with  the  protection  ot 
investors  and  the  public  interest.  The 
Cionimission  notes  that  doing  so  will 
allow  the  Exchange  to  provide  the 
proposed  relief  during  tin;  hilling  period 
in  which  the  Floor  brokers  were 
affected,  rherefore,  the  Conunission 
hen'hy  waives  the  .'tO-day  op(!rative 
delay  and  d(;signatos  the  proposal 
t)p(;rative  upon  filing.' ' 

At  any  time  within  (>()  days  of  the 
filing  of  such  proposed  rule  change,  the 
(Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  (Commission  that  such 
action  is  necessary  or  apj^ropriate  in  the 
puhlif;  interest,  lor  the  protection  of 
investors,  or  otherwise  in  furtherance!  of 
the  |)urposes  of  the  y\ct. 

IV.  Solicitation  of  (Comments 

Intenvsted  por.sons  are  invited  to 
sul)mit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  (Commission's  Internet 
fiomment  form  (littp://wi\’\v.scc.oov/ 
nilcs/sro.shtml)\  or 

•  Send  an  email  to  n/Ze- 
comnwnts@s(‘c.f’ov.  Please  include  File 
Number  SR-NYSE-201 2-71  on  the 
subject  line. 

Paper  Comntents 

•  .Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  (Commi.ssion, 
100  F  Street  NE.,  Washingtt)n,  1)(C 
20.'149-1()90. 

All  submissions  should  refer  to  File 
Number  .SR-NY.SE-2U12-71.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  CCommi.ssion's 
Internet  Web  site  [http://ivww.sec.gov/ 
rules/sro.shlml.)  Copies  of  tlu! 
submission,  all  suh.sequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 


For  purposes  oiilv  ot  waiving  tlie  HO-day 
operative  delay,  llie  Coniniission  has  considered  the 
proposed  rule’s  iinpacl  on  efficiency,  competition, 
and  capital  formation.  See  Ui  U.S.C;.  78c(0. 


provisions  of  .5  U.S.C.  .'i.'i2,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission's  Ptthlic 
Rtiference  Room,  100  F  Street  NE., 
Washington,  U(C  20,149,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Cojties  of  the 
filing  al.so  will  be  available  for 
inspection  and  cojrying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Conunission  does  not  edit  per.sonal 
identifying  information  from 
submissions.  You  should  submit  only 
iidormation  that  yoti  wish  to  make 
available  publicly.  All  submi.ssions 
should  refer  to  File  Nttmber  .SR-NYSE- 
201 2-71  and  should  be  submitted  on  or 
b(*fore  January  24,  2013. 

For  tht!  (Coinnii.ssion,  l)v  llu;  Divi.sion  of 
Trading  and  Markets,  pursuant  tp  delegated 
autlioritv. 

Lynn  M.  Powalski, 

Deputy  Secretary. 

IKK  Doc.  2(U2-:tl.''.72  Filed  1-2-i:t;  8:4.'>  ami 

BILLING  CODE  S011-01^P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2012-0114] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
HALCYON;  invitation  for  Public 
Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  40  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAU),  is  authorizetl 
to  grant  waivers  of  the  U.S. -build 
rec|uirement  of  the  coastwise  laws  under 
certain  circumstances.  A  recpiest  for 
such  a  waiver  has  been  received  by 
MARAD.  Tt’e  ves.sel,  and  a  brief 
description  of  the  prnpo.sed  service,  is 
listed  below. 

DATES;  .Submit  comments  on  or  befort! 
February  4,  201 3. 

ADDRESSES:  (comments  should  refer  to 
d(H:ket  number  MARA1)-2012-01 14. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations.  M-3(),  West 
Building  (Ground  Floor,  Room  W12-140, 
1200  New  fer.sey  Avenue  .SE., 
Washington,  D(^  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regiilations.gov. 


>->  17  CFR  200.:i0-:i(.l)(12). 


All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 

E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Wed)  at  http:// 
www.regalations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U..S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Washington,  D(^  20590.  Telephone  202- 
30F)-09()3,  Email 
Linda  \\'illiams@(lot. gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  ajiplicanl  the  intended 
service  of  the  vessel  HALC.YON  is: 

Intended  Commercial  Use  of  Vessel: 
"Private  yacht  charters." 

Geographic  Region:  "Florida.” 

The  i:omplete  application  is  given  in 
DOT  docket  MARAD-2012-0114  at 
http://www.regulalions.gov.  Intere.sted 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U..S.- 
llag  vessels,  if  MARAD  determines,  in 
accordance  with  40  U..S.(;.  12121  and 
MARAD’s  regulations  at  40  (T’R  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U..S.- 
vessel  builder  or  a  husine,s.s.that  uses 
U.S. -Hag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  ve.ssel  name  in  order 
for  MARAU  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MAR/XD’s 
regulations  at  40  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  a.s.sociation, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
05,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Admini.strator. 

Dated:  Decranber  28.  2012. 

Thomas  M.  Hudson, 

Assistant  Secretary'.  Maritime  Administration. 
|FR  n<»t .  2012-31637  Filed  1-2-13;  8:45  ain| 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  AB  55  (Sub-No.  724X)] 

CSX  Transportation,  Inc.; 

Abandonment  Exemption — in  Ewing 
Township,  Mercer  County,  NJ 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  part  1152  subpart  F — 
Exempt  Abandonments  to  abandon  an 
approximately  1.67-mile  rail  line  on  its 
Northern  Region,  Albany  Division, 
Trenton  Subdivision,  between  milepost 
QAT  32.82,  near  the  connection  to 
CSXT’s  main  line  located  near  Railroad 
Avenue  and  Water  Drive,  and  the  end  of 
the  track  at  milejio.st  QAT  34.49,  in 
Ewing  Township,  Mercer  County,  N.J. 
(the  Line).  The  Line  traverses  United 
States  Postal  Service  Zip  Codes  08628 
and  08618,  and  includes  the  West 
Trenton  Station  located  at  milepo.st 
QAT  33. 

In  the  notice.  CvSXT  explains  that, 
following  abandonment,  it  intends  to 
reclassify  a  1.40-mile  portion  of  the  Line 
between  milepo.st  QAT  32.80  and 
milepost  QAT  34.20  as  industry  lead 
track  for  future  transportation  needs. 
CSXT  also  intends  to  transfer  the 
remaining  0.29-mile  portion  of  the  Line 
to  the  Christina  Seix  Academy  to  be 
used  as  a  roadway  for  access  to  the 
school.  CSXT  states  that  the  Line  may 
be  suitable  for  other  public  purposes, 
but  may  be  subject  to  reversionary 
interests. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  Line  for  at 
lea.st  two  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  Line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  Line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  two-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7(c) 
(environmental  report).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  Railroad — 
Abandonment  Portion  Goshen  Branch 
Between  Firth  &■  Ammon,  in  Bingham  8r 
Bonneville  Counties,  Idaho,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 


revocation  under  49  U.S.C.  10502(d)  . 

must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
2,  2013,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),^  and 
trail  use/rail  banking  reque.sts  under  49 
CFR  1152.29  must  be  filed  by  January 
14,  2013.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  miKst  be  filed  by  January  23, 
2013,  with  the  Sur^ce  Transportation 
Board,  395  E  Street  SW.,  Wa.shington, 

DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  CSXT’s 
representative:  Louis  E.  Gitomer,  Law 
Offices  of  Louis  E.  Gitomer,  LLC,  600 
Baltimore  Avenue,  Suite  301,  Towson, 
MD  21204. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  * 

CSXT  has  filed  environmental  and 
historic  reports  that  address  the  effects, 
if  any,  of  the  abandonment  on  the 
environment  and  historic  resources. 

OEA  will  issue  an  environmental 
as.sessment  (EA)  by  January  8,  2013. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  OEA  (Room  1 100, 
Surface  Transportation  Board, 
Washington.  DC  20423-0001)  or  by 
calling  OEA  at  (202)  245-6305. 
A.ssistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  Comments  on  environmental 
and  historic  preser\'ation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  .shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 


'  Tho  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Office  of  Environmental 
Analysis  (OEA]  in  its  independent  investigation) 
cannot  be  made  before  the  exemption’s  effective 
date.  See  Exemption  of  Out-of-Sen'.  Hail  Linei,,  5 
I.C.C.2d  377  (1989).  Any  request  for  a  .stay  should 
be  filed  as  soon  as  possible  so  tliat  the  Board  may 
take  appropriate  action  before  the  exemption’s 
effective  date. 

*Each  OFA  must  be  accompanied  )iy  the  Filing 
foe,  which  is  currently  set  at  $1,600.  See 
Regulations  Governing  Fees  for  Servs.  Performed  in 
Connection  with  Licensing  &■  Related  Sen's. — 2012 
Update.  EP  542  (Sub-No.  20)  (.STB  served  July  27, 
2012). 


con.summation  has  not  been  effected  by 
CSXT’s  filing  of  a  notice  of 
consummation  by  January  3,  2014,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW. stb.dot.gov. 

Decided:  December  26,  2012. 

By  the  Board,  Rachel  D.  Campbell, 

Director,  Office  of  Proceedings, 
leffrey  Herzig, 

Clearance  Clerk. 

IFR  Dm:.  2012-31606  Filed  1-2-13;  8:45  am) 

BILLING  CODE  4915-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  FD  35697] 

Buckeye  Hammond  Railroad,  L.L.C.; 
Acquisition  and  Operation  Exemption; 
Buckeye  Partners,  L.P. 

Buckeye  Hammond  Railroad,  L.L.C. 
(BHRR),  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  '  to  acquire  from  Buckeye 
Partners,  L.P.,  a  noncarrier,  and  to 
operate  approximately  6,797  feet  (1.29 
miles)  of  track,^  existing  railroad  right- 
of-way,  and  bulk  liquid  transloading 
facilities  in  Hammond,  Ind.  BHRR  will 
interchange  traffic  with  the  Indiana 
Harbor  Belt  Railroad  Company. 

The  transaction  may  be  con.summated 
on  or  after  January  17,  2013  (30  days 
after  the  notice  of  exemption  was  filed). 

BHRR  certifies  that  its  projected 
annual  revenues  as  a  result  of  this 
transaction  will  not  exceed  those  that 
would  qualify  it  as  a  Class  III  rail  carrier 
and  will  not  exceed  $5  million. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  effectiveness  of 
the  exemption.  Petitions  to  stay  must  be 
filed  no  later  than  January  10,  2013  (at 
lea.st  seven  days  before  the  exemption 
becomes  effective). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  Docket  No.  FD 
35697,  must  be  filed  with  the  Surface 
Transportation  Board,  395  E  Street  SW., 


'  The  notice  was  initially  filed  on  December  6, 
2012,  blit  it  did  not  meet  the  Board’s  regulatory 
requirements.  BHRR  filed  .supplements  on 
December  17  and  18,  2012.  Because  the  notice  was 
not  complete  until  the  December  18  Filing,  that  date 
will  be  considered  the  actual  filing  date. 

2  Applicant  states  that  the  track  does  not  have 
designated  mileposts. 
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Wasliington,  DC  20423-000,1.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  David  C.  Dillon,  111  West 
Washington  Street,  Suite  1023,  Chicago. 
IL  60R02. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
v\'\vw.sth.(iot  .gov. 
rjw.idod;  U(K;oinbcr  20,  2(tl2. 

By  the  Board.  Rachel  t).  C'ampbell, 
Director,  Office  of  Proceedings. 

Jeffrey  Herzig, 

Clourancfi  Clerk. 

(f'K  Doc.  2012-314:10  f’ilod  1-2-13:  8:45  iiin| 

BILLING  CODE  491 5-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 

Comment  Request 

December  28,  2012. 

The  Department  of  the  Treasury  will 
submit  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  Public  Law  104-13,  on  or  after  the 
date  of  publication  of  this  notice. 

DATES:  Comments  should  be  received  on 
or  before  February  4,  2013  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestion  for  reducing  the  burden,  to 

(1)  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Treasury,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  or  email  at 

OIllA_Siibmission@OMB.E()P.  GOV  and 

(2)  Treasury  PRA  Clearance  Officer, 

1750  Pennsylvania  Ave.  NW.,  Suite 
8140,  Washington,  D('  20220,  or  email 
at  PnA@treasury.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  submission(s)  may  be 
obtained  by  catling  (202)  927-.5331, 
email  at  PnA@treasury.gov,  or  the  entire 
information  collection  request  maybe 
found  at  www.reginfo.gov. 

Community  Development  Financial 
Institutions  (CDFl)  Fund 

OMB  Number:  1559-0021. 

Type  of  Beview:  Revision  of  a 
currently  approved  collection. 

Title:  Financial  Assistance  (FA)  and 
Technical  Assistance  (TA)  C'omponent 
Application — CDFI  Program. 

A/xsfracf:  The  CDFI  Fund  provides 
financial  assistance  in  the  form  of 
grants,  loans,  equity  investments  and 
deposits  to  community  development 


financial  institutions  providing  capital 
and  financial  services  to  underserved 
markets. 

Affected  Public:  Private  Sector: 
Businesses  or  other  for-profits;  not-for- 
profit  institutions. 

Estimated  Total  Burden  Hours: 

20,000. 

Robert  Uaht, 

Treasury  Pit  A  Clearance  Officer. 
lI'RDot:.  2012-31.581  Kilott  1-2-13;  8:45  am) 

BILLING  CODE  461&-70-P 

DEPARTMENT  OF  THE  TREASURY 

Proposed  Collections;  Comment 
Requests 

AGENCY:  Departmental  Offices; 
Department  of  the  Treasury. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  revisions  of  an 
information  collection  that  are  projio.sed 
for  approval  by  the  Office  of 
Management  and  Budget.  The  Office  of 
International  Affairs  within  the 
Department  of  the  Trea.sury  is  soliciting 
comments  concerning  the  revisions  of 
the  Treasury  International  Capital  (TIC) 
Forms  BC,  BL-l,  BL-2,  BQ-1,  BQ-2. 
and  BQ-3  (called  the  “TIC  B  forms”). 
DATES:  Written  comments  should  be 
received  on  or  before  March  4,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  International 
Portfolio  Investment  Data  Systems, 
Department  of  the  Treasury,  Room  5422, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220.  In  view  of 
possible  delays  in  mail  delivery,  please 
also  notify  Mr.  Wolkow  by  email 
( comments2TIC@treasury.gov) ,  fax 
(202-622-2009)  or  telephone  (202-622- 
1276). 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  proposed  forms  and 
instructions  are  available  on  the 
Treasury’s  TIC  Forms  Web  page, 
http://www.treasury.gov/resource- 
center/data-chart-center/tic/Pages/ 
forms.aspx.  Requests  for  additional 
information  should  be  directed  to  Mr. 
Wolkow. 

SUPPLEMENTARY  INFORMATION: 

7 jl/es;  Treasury  International  Capital 
(TIC)  Form  BC  “Monthly  Report  of  U..S. 
Dollar  Claims  of  Depository  Institutions, 
Bank  Holding  Companies/Financial 
Holding  Companies,  Brokers,  and 
Dealers  on  Foreigners;"  TIC  BL-l 
“Monthly  Report  of  U.S.  Dollar 
Liabilities  of  Depository  Institutirtns, 


Bank  Holding  Companies/Financial 
Holding  Companies,  Brokers,  and 
Dealers  to  Foreign  Residents;”  TIC  BL- 
2  “Monthly  Report  of  Cu.stomers’  U.S. 
Dollar  Liabilities  to  Foreigners;”  TIC 
BQ-1  “Quarterly  Report  of  Customers’ 
U.S.  Dollar  Claims  on  Foreigners;”  TIC 
BQ-2  “Part  1:  Quarterly  Report  of 
Foreign  Currency  Liabilities  and  Claims 
of  Depository  In.stitutions,  Bank  Holding 
('ompanies/Financial  Holding 
C^ompanies,  Brokers  and  Dealers,  and  of 
Their  Dome.stic  Customers  Visa-A-Vis 
Foreigners”  and  “Part  2:  The  Report  of 
Customers’  Foreign  Cairrency  Liabilities 
to  h’oreigners;”  and  TIC  BQ-3 
“Quarterly  Report  of  Maturities  of 
Selected  Liabilities  of  Depository 
Institutions,  Bank  Holding  Companies/ 
Financial  Holding  Companies,  Brokers, 
and  Dealers  to  Foreigners.” 

OMB  Numbers:  1505-0017  { I’lC  BC). 
150.5-0019  (TIC  BL-l),  150.5-0018  (TIC 
BL-2),  150.5-0016  (TIC  BQ-1),  150.5- 
0020  (TIC  BQ-2),  and  1505-0189  (TIC 
BQ-3). 

Abstract:  Forms  BC,  BL-l,  BL-2.  BQ- 
1,  BQ-2,  BQ-3  are  part  of  the  Treasury 
International  Capital  (TIC)  reporting 
sy.stem,  which  is  required  by  law  (22 
U.S.C.  286f;  22  U.S.C.  3103;  E.O.  10033; 
31  CFR  128)  and  are  designed  to  collect 
timely  information  on  international 
portfolio  capital  movements.  These 
forms  are  filed  by  all  U.S. -resident 
banks,  other  depository  in.stitutions, 
brokers  and  dealers,  and  Bank  Holding 
Companies/Financial  Holding 
Companies  (BHC/FHC).  On  the  monthly 
forms,  these  organizations  report  their 
own  claims  on  (BC),  their  own  liabilities 
to  (BL-l),  and  their  U.S.  customers’ 
liabilities  to  (BL-2)  foreign  residents, 
denominated  in  U.S.  dollars.  On  the 
quarterly  forms,  these  organizations 
report  their  U.S. -resident  ciustomers’ 

U..S.  dollar  claims  on  foreign  residents 
(BQ-1).  and  their  own  and  their 
domestic  customers’  claims  and 
liabilities  with  foreign  residents,  where 
all  claims  and  liabilities  are 
denominated  in  foreign  currencies  (BQ- 
2).  On  the  quarterly  BQ-3  form,  these 
organizations  report  the  remaining 
maturities  of  all  their  own  U.S.  dollar 
and  foreign  currency  liabilities 
(excluding  .securities)  to  foreign 
residents.  This  information  is  necessary 
for  compiling  the  U.S.  balance  of 
payments  accounts  and  the  U.S. 
international  investment  position,  and 
for  u.se  in  formulating  LI.S.  international 
financial  and  monetary  policies. 

Current  Actions:  As  a  consequence  of 
the  recent  global  financial  crisis, 
international  reporting  .standards  for 
collecting  and  reporting  economic  and 
financial  data  have  been  enhanced, 
espec:ially  regarding  each  countrv’s 
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external  claims  and  liabilities.  TIC 
forms  are  consequently  revised  to  reflect 
the  new  standards.  Provided  below  is  a 
list  of  the  revisions  to  reporting  forms 
and  instructions,  effective  beginning 
with  reports  as  of  June  30,  2013. 

The  following  changes  apply  to  all 
TIC  B  forms: 

(a)  The  “who  must  report”  section  of 
the  instructions  is  revised.  Beginning 
with  the  reports  as  of  June  30,  2013,  the 
organizations  required  to  file  the  TIC  B 
forms  will  include  all  types  of  U.S.- 
rcsident  financial  institutions 
(including,  but  not  limited  to  banks, 
other  depository  institutions,  brokers/ 
dealers,  bank/financial  holding 
companies,  investment  banks,  insurance 
companies,  credit  card  issuers,  money 
market  funds,  pension  funds,  private 
equity  funds,  hedge  funds,  trusts, 
finance  companies,  mortgage 
companies,  commodity  brokers  and 
dealers,  investment  advi.sors  and 
managers,  loan  brokers).  More 
specifically,  all  finuncia)  institutions 
that  previously  filed  TIC  forms  (form 
CQ-1  and  form  CQ-2)  will  file  TIC  B 
forms  beginning  with  the  rejiorts  as  of 
June  30,  201 3.  Those  financial 
institutions  changing  from  filing  the  TIC 
C  forms  to  filing  the  TIC  B  forms  will 
not  be  required  to  file  the  TKi  C  forms 
after  the  reports  as  of  Mav  31,  2013. 

This  change  afferrting  many  U.S.- 
resident  financial  institutions,  from 
reporting  on  the  I'lC  C  forms  to 
reporting  on  the  TIC  B  forms,  is 
designed  to  improve  the  coverage  of 
international  financial  tran.sactions  and 
positions  in  the  l  )..S.  balance  of 
payments  and  in  the  IJ.S.  international 
investment  position,  and  reflects  the 
change  in  the  international  .statistical 
standards  to  include  in  jxjrtfolio 
investment  (PI)  most  international 
j)ositions  between  financial  institutions. 
Ail  finaiu  ial  transactions  and  positions 
b(^twHen  II.S.  residents  and  foreign 
residents  are  either  PI  nr  direct 
investmenl  (Dl).cmd  all  organizations 
with  such  positions  {ai)ove  the  amounts 
declared  exempt  in  the  reporting 
instructions),  must  report  thmn  to  either 
the  TIC  (whicdi  collects  PI  information) 
or  BEA  (which  collects  U1  inidrinatioji). 

(h)  The  instructions  for  these  forms 
have  been  updated  to  add  guidance  for 
reporting  on  the  new  “of  which”  rows 
described  in  (g)  through  (I)  below  and 
the  new  section  and  columns  de.scrihed 
in  (1).  (c)  The  General  Instructions  have 
been  reorganized  and  contain  new 
guidance  on  reporting  accrued  interest 
and  insurance/rein.surance  business, 
and  on  where  to  rej)ort.  (d)  Si'veral 
sections  of  the  instructions,  including 
the  glossary,  incorporate  changes  to 
clarify  the  reporting  requirements,  such_ 


as  the  consolidation/combination  rules, 
valuation  rules,  and  reporting  the 
location  of  foreign  counterparties. 

(e)  Except  for  the  TIC  BQ-3,  the  list 
of  countries  for  reporting  the  location  of 
foreign  counterparties  will  be  increased 
by  six.  This  is  the  result  of  deleting 
Netherlands  Antilles  (372t)-()), 
removing  “Montenegro”  from  “Serbia 
and  Montenegro  (1321-8),”  and  adding 
Kosovo  (1347-1),  Montenegro  (13fi2-.'>), 
Bonaire,  Sint  Eustatius  and  Saba  (3616- 
1),  Curasao  (3618-8),  St.  Martin  and  St. 
Barthelemy  (3647-1),  Sint  Maarten 
(3619-6),  and  South  Sudan  (5339-2).  (f) 
The.se  changes  (a)  through  (1)  will  be 
effective  beginning  with  the  reports  as 
of  June  30,  2013. 

(g)  Changes  to  Form  BC 

1.  As  a  result  of  the  action  in  (a) 
above,  the  title  of  Form  B^  is  changed 
to  “Report  of  U.S.  Dollar  Claims  of 
Financial  Institutions  on  Foreign 
Residents.” 

2.  In  the  “of  which”  items  at  the  end 
of  the  form,  a  new  row  has  been  added 
to  collect  “Claims  on  Foreign-Resident 
Non-Bank  financial  Institutions.”  Data 
are  reportable  in  columns  4,  5,  6,  8  and 
9. 

3.  In  the  “of  which”  items  at  the  end 
of  the  form,  a  new  row'  has  been  adder! 
to  collect  “Unpaid  Insurance  Claims.” 
Data  are  reportable  in  columns  3,  5,  6 
and  8. 

(hi  Changes  tn  Form  Bl^-l 

1.  As  a  result  of  the  action  in  (a) 
above,  the  title  of  Form  BI.-1  is  rdiaiigrid 
tr)  “Rrrport  of  II..S.  Dollar  Liabilities  of 
Financial  Institutions  to  Foreign 
Residents.” 

2.  In  the  “of  which”  items  at  the  end 
of  the  form,  a  new'  row'  has  been  atlded 
to  collect  “Liabilities  to  Foreign- 
Resident  Non-Bank  Finam.ial 
Institutions.”  Data  are  reportahh;  in 
columns  5  through  9. 

3.  In  the  “of  whir  h”  items  at  tin;  end 
of  the  form,  a  new'  row  has  brnm  added 
trj  collect  “Unpaid  Insurancr;  (Claims 
and  Prepaid  Insurance  Premiums.”  Data 
are  reprrrfable  in  c;olumns  2,  4,  6,  7  and 
8. 

(i)  Changes  to  Form  HI. -2 

1.  As  a  rrjsult  of  tin;  action  in  (a) 
above,  tin:  title  of  Form  BL-2  is  changed 
to  “Report  of  f’ustomers'  U.S.  Dollar 
Liabilities  to  Foreign  R«;sident.s.” 

2.  In  the  memorandum  section  at  the 
end  of  the  current  form,  the  eight  rows 
are  changed  to  eight  “of  which”  rows 
that  have  the  same  eleven  columns  as 
do  the  other  rows  in  the  form.  The  first, 
fourth  and  fifth  “Of  Which”  rows 
(8102-7,  8144-2, 8146-9) are 
unchanged  and  data  are  reportable  in 


column  10.  In  the  second  “of  which” 
item  for  “Total  U.S. — Resident  Bank 
Debt;  Loans  to  Banks”  (8141-8),  data  are 
reportable  in  columns  3,  6,  9  andlO. 

This  item  previously  collected  data  for 
only  the  “Grand  Total”  column 
(Column  10). 

3.  In  the  “of  which”  item  at  the  end 
of  the  form  for  “Total  U.S. — Resident 
Bank  Debt;  Short-Term  Negotiable 
Securities  Issued  by  Banks”  (8142-6), 
data  are  reportable  in  columns  2,  5,  8 
and  10.  This  item  previously  collected 
data  for  only  the  “Grand  Total”  column 
((Column  10). 

4.  The  sixth  row  of  the  “of  which” 
items,  that  was  previously  labeled 
“Liabilities  of  Other  U.S.  Debtor 
.Sectors,”  is  now  labeled  “Liabilities  of 
U.S. -Resident  Non-Bank  I’inancial 
Institutions  (NBFIs)”  and  a  new  code 
has  been  added  in  the  code  column. 

Data  are  reportable  only  in  column  10. 
Previously,  there  was  no  data  collected 
on  this  row. 

5.  The  seventh  row  (8150-3),  which 
was  previously  labeled  “Other  short¬ 
term  negotiable  securities”  is  now' 
labeled  “Short-term  Negotiable 
Securities  i.ssued  by  NBFIs.”  Data  are 
reportable  only  in  columns  2,  5,  8  and 
10.  This  item  previously  collected  data 
for  only  the  “Grand  Total”  column 
(Column  10). 

0.  The  eighth  row  (8155-8),  which 
was  previously  labeled  “Loans  to 
Others,”  is  now  labeled  “Loans  to 
NBFIs.”  Data  are  reportable  only  in 
columns  3,  6,  9  and  10.  "I’liis  item 
previously  collected  data  for  only  the 
“Grand  Total”  column  (Column  10). 

(j)  Changes  to'Forin  BQ-1 

1 .  As  a  result  of  the  action  in  (a) 
above,  the  title  of  F'orm  BQ-1  is  changed 
to  “Report  of  Caistomers’  U.S.  Dollar 
Claims  on  Foreign  Residents.” 

2.  In  the  “of  which”  items  at  the  end 
of  the  form,  a  nev,:  row  has  been  added 
to  collect  "Claims  of  U.S. -Resident  Non- 
Bank  Financial  Institutions.”  Data  are 
reportable  in  columns  1, 2,  3,  4  and  5. 

(k)  Changes  to  Form  BQ-2 

1.  As  a  result  of  the  action  in  (a) 
above,  the  title  caption  of  Form  BQ-2, 
Part  !,  is  changed  to  “Report  of  Foreign 
Currency  Liabilities  and  Claims  of  U.S. 
Financial  Institutions,  and  of  their 
Domestic  C.ustomers’  Foreign  Currency 
Claims  w'ith  Foreign  Residents”  and  the 
title  caption  of  Part  II  is  changed  to 
“Report  of  Customers’  Foreign  Currency 
Liabilities  to  Foreign  Residents.” 

2.  In  the  “of  which”  items  at  the  end 
of  tlie  form,  a  new  row  has  been  added 
to  collect  claims  and  liabilities 
denominated  in  Swiss  francs.  Data  are 
reportable  in  columns  1  through  0. 
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3.  In  the  “of  which”  ilein.s  at  the  end 
of  the  form,  a  new  row  has  been  added 
to  collect  “Unpaid  Insurance  Claims 
and  Prepaid  Insurance  Premiums.”  Data 
are  reportable  in  columns  2  and  4. 

4.  In  the  “of  which”  items  at  the  end 
of  the  form,  a  new  row  has  been  added 
to  collect  “Claims  on/Liabilities  to 
Foreign-Resident  Banks."  Data  are 
reportable  in  columns  1  through  7. 

5.  In  the  “of  which”  items  at  the  end 
of  the  form,  a  new  row  has  been  added 
to  collect  ’’Claims  on/Liahilities  to 
Foreign-Resident  Non-Bank  Financial 
Institutions.”  Data  are  reportable  in 
columns  1  through  7. 

(1)  Changos  to  Form  BQ-3 

1 .  'I’he  name  of  the  form  is  changed 
to  “Report  of  Maturities  of  Selected 
Claims  and  Liabilities  of  Financial 
Institutions  with  Foreign  Residents”. 
This  and  the  following  revisions  of  the 
form  respond  to  the  changes  in  (a)  above 
and  to  international  reporting  standards 
calling  for  reporting  of  maturities  of 
claims  and  liabilities. 

2.  The  title  “Part  1;  Liabilities  to 
Foreign  Resident. s — Remaining 
Maturities”  is  added  at  the  top  of  page 
2  to  describe  the  existing  one-half  page 
table  that  collects  information  on 
liabilities. 

3.  A  new  section  is  added  on  page  2 
of  the  form  entitled  “Part  2:  Claims  on 
Foreign  Residents — Remaining 
Maturities”  that  collects  information  on 
claims.  The  new  ser.tion  has  thnu!  rows 
labeled:  “Demand  Deposits,  Arrears, 
Resale  Agreements  Under  Continuing 
(Jdntract,  and  Items  With  No  Fixed 
Maturity;”  “Maturing  in  1  Year  or  l.ess;” 
and  “Maturing  In  Over  1  Year.”  The 
new  .section  has  four  columns  for  data 
entry  with  the  following  titles:  column 

1  is  “Non-Negotiable  Foreign  Deposits  & 
Brokerage  Balances  [reported  on  B(> 

(col.  1)  BQ-2,  Part  1  (col.  3));”  column 

2  is  “Resale  Agreements  &  Other  Claims 

[reported  on  B(]  (cols.  3,  .'»)  BQ-2,  Part 

1  (col.  4)1:”  column  3  is  “Loan  Claims 
Excluding  Resale  Agreements  [reported 
on  BC  (cols.  3,  .'>)  &  BQ-2,  Part  1  (col. 
4)1:”  and  c;olumn  4  is  “Crand  I’otal  [sum 
of  columns  1-3).” 

Typo  of  licview:  Revision  of  a 
currently  approved  collection. 

Affnctad  Public:  Business  or  other  for- 
profit  organizations. 

Forms  BC,  BL-1,  BL-2,  BQ-1,  BQ-2, 
and  BQ-3. 

Fstimaled  Number  of  Respondents: 
BC,  302;  BL-1,  348;  BL-2,  80;  BQ-1,  77; 
BQ-2,  149  and  BQ-3,  117. 

Estimated  Average  Time  per 
Respondent  per  Filing:  BC,  9.9  hours; 
BL-1, 7.1  hours:  BL-2,  8.25  hours;  BQ- 
1, 3.1  hours;  BQ-2,  0.6  hours;  and  BQ- 
3,  4.0  hours.  The  average  time  varies. 


and  is  estimated  to  be  generally  twice  as 
many  hours  for  major  data  reporters  as 
for  other  reporters. 

Estimated  Total  Annual  Burden 
Hours:  BC,  35,856  hours  for  12  reports 
per  year;  BL-1,  29,484  hours  for  12 
reports  per  year;  BL-2,  7,920  hours  for 
12  reports  per  year;  BQ-1 , 963  hours  for 
4  reports  per  year,  BQ-2,  3,938  hours  for 
4  reports  per  year,  and  BQ-3,  1,872 
hours  for  4  reports  per  year. 

Request  for  Comments:  (’.omments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
niquest  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record.  The 
public  is  invited  to  submit  written 
comments  concerning:  (a)  Whether 
Forms  BC,  BL-1,  BL-2,  BQ-1,  BQ-2, 
and  BQ-3  are  neiiessary  for  the  proper 
performance  of  the  functions  of  the 
Office,  including  whether  the 
information  will  have  practical  uses;  (h) 
the  accuracy  of  the  above  estimate  of  the 
burdens:  (c)  ways  to  enhance  the 
quality,  icsefidness  and  clarity  of  the 
information  to  be  collected;  (d)  w'ays  to 
minimize  the  reporting  and/or  record 
keeping  burdens  on  respondents, 
including  the  u.se  of  information 
technologies  to  automate  the  collection 
of  the  data;  and  (e)  e.stimates  of  capital 
or  start-up  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dwight  Wolkow, 

Administrator,  International  Portfolio 
Investment  Data  Systems. 

II'R  Doc.  2()12-:or>H4  Kited  1-2-13;  8:45  .'tin) 

BILLING  CODE  48ia-25-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt. 

Proposed  Information  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
rroasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
ojiportunity  to  comment  on  propo.sed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  collections  of  information 
required  to  comply  with  the  terms  and 
conditions  of  FHA  debentures. 


DATES:  Written  comments  should  be 
received  on  or  before  March  2.  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Bruce  A. 
Sharp,  200  Third  Street  A4-A, 
Parkersburg,  WV  26106-1328,  or 
bruce.sharp<(ilbpd. treas.gov.  The 
opportunity  to  make  comments  online  is 
also  available  at  www.pracomment.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  should  be  directed  to  Bruce  A. 
Sharp,  Bureau  of  the  Public  Debt,  200 
Third  Street  A4-A,  Parker.sburg,  WV 
26106-1328,  (304)  480-81.50. 
SUPPLEMENTARY  INFORMATION: 

Form  Numbers  and  Title:  PD  F  5354 — 
FHA  Transaction  Request;  PD  F  5366 — 
T’HA  New  Account  Request;  PD  F 
5367 — FHA  Debenture  Transfer  Request. 

OMB  Number;  1535-0102. 

Abstract:T\u:  information  is  used  to 
(1)  Establish  a  book-entry  account;  (2) 
change  information  on  a  book-entry 
account;  and  (3)  transfer  ownership  of  a 
book-entry  account  on  the  HUD  system, 
maintained  by  the  Federal  Reserve  Bank 
of  Philadelphia. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
Hou.seholds. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50. 

Request  for  Comments:  C.’omments 
submitted  in  re.spon.se  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  u.se  of  automated  collection 
tec:hniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  28,  2012. 

Bruce  A.  Sharp, 
linreau  Clearance  Officer . 

|KR  Doc.  2012-31625  Filed  1-2-13;  H;45  iiin| 

BILLING  CODE  4810-39-P 


FEDERAL  REGISTER 


Vol.  78  Thursday, 

No.  2  January  3,  2013 


Part  li 

Department  of  the  Interior 

Fish  and  Wildlife  Service 
5o1:;F^  Parti? 

Endangered  and  Threatened  Wildlife  and  Plants:  Designation  of  Critical 
Habitat  for  Southwestern  Willow  Flycatcher:  Final  Rule 


344 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Rules  and  Regulations 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[Docket  No.  FWS-R2-ES-201 1-0053; 
4500030114] 

RIN  1018-AX43 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Southwestern  Willow 
Flycatcher 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY;  We,  the  U.S.  Fish  and  , 
Wildlife  Service  (Service),  designate 
revi.sed  critical  habitat  for  the 
.southwestern  willow  flycatcher 
(Empidonax  traillii  extimus)  (flycatcher) 
under  the  Endangered  Species  Act.  In 
total,  approximately  1.97.5  stream 
kilometers  (1.227  stream  miles)  are 
being  designated  as  critical  habitat. 
These  areas  are  designated  as  stream 
segments,  with  the  lateral  extent 
including  the  riparian  areas  and  streams 
that  occur  within  the  lOO-year 
floodplain  or  flood-prone  areas 
encompassing  a  total  area  of 
approximately  84,509  hec.tares  (208,973 
acres).  The  critical  habitat  is  l(H;ated  on 
a  combination  of  Fed«)ral,  .State,  tribal, 
and  private  lands  in  Inyo,  Kern.  Eos 
Angeles.  Riverside,  .Snnta  Barbara,  .San 
Bernardino,  San  Diego,  and  Ventura 
bounties  in  California;  (Mark,  Lincoln, 
and  Nye  (M)unties  in  southern  Nevada; 
Kane,  .San  juan,  and  Washington 
Ctjunties  in  southern  Utah;  Alamosa, 
(Conejos,  Costilla,  and  La  Plata  (bounties 
in  soulh«?rn  (M)lorado;  A|)ache,  (xjchise, 
Cila,  (Jraham,  Creenlee,  La  Paz. 
Maricopa,  Mf)hav'e,  Pima,  Pinal,  .Santa 
Crnz,  and  Yavapai  ('ounties  in  Arizona; 
and  (Matron,  Crant.  Hidalgo.  Mora,  Rio 
Arriba,  .Socorro,  Taos,  ami  Valencia 
Counties  in  New  Mc.'xico.  The  (dfecl  of 
this  regulation  is  to  conserve  the 
flycatcdier's  habitat  umhir  the 
Endangered  Species  Act. 

DATES:  This  nde  becomes  efhsctive  on 
February  4,  2013. 

ADDRESSES:  This  final  rule  is  available 
on  the  Internet  at  http:// 

\vi\  iv.rf‘f>ulati()ns.guv.  Docket  No.  I’W.S- 
K2-ES-201 1-0053.  Oimments  and 
materials  received,  as  well  as  sup|)orting 
documentation  used  in  preparing  this 
final  rule,  are  available  for  |)ublic 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  U..S.  Fish 
and  Wildlife  .Service,  Arizona  Ec:ological 
.S(!rvices  Office,  2321  West  Royal  Palm 
Rd.,  .Suite  103,  Phoenix,  AZ  8.5021; 


telephone  602-242-0210;  facsimile 
602-242-2513. 

The  coordinates  or  plot  points  or  both 
from  which  the  critical  habitat  maps  are 
generated  are  included  in  the 
administrative  record  for  this  critical 
habitat  designation  and  are  available  at 
http://www.fws.gov/southwest/es/ 
(irizona,  www.regulutions.gov  at  Docket 
No.  FWS-R2-ES-201 1-0053,  and  at  the 
Arizona  Ecological  Services  Office  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

Any  additional  tools  or  supporting 
information  that  we  may  develop  for 
this  critical  habitat  designation  will  also 
be  available  at  the  Fish  and  Wildlife 
Service  Web  site  and  Field  Office  .set  out 
above,  and  may  also  be  included  in  the 
preamble  or  at  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT; 

Steve  .Spangle,  Field  Supervi.sor,  U.S. 
Fi.sh  and  Wildlife  .Service,  Arizona 
Ecologic;al  Services  Office,  2321  West 
Royal  Palm  Rd.,  Suite  103,  Phoenix,  AZ 
85021;  telephone  602-242-0210; 
facsimile  602-242-2513.  If  you  use  a 
telecommunications  device  for  the;  deaf 
(TDD),  call  the  Federal  Information 
Relay  Sendee  (FIRS)  at  800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Executive  Summary 

Why  we  need  to  publish  a  rule.  This 
is  a  final  rule  to  revise  the  designation 
of  critical  habitat  for  the  .southwestern 
willow  flycatcher  (flycatcher).  Under 
the  Endangered  .Species  Act  (Act),  any 
spcicies  that  is  determined  to  bn  an 
endangered  or  threatened  species 
requires  critical  habitat  to  he  designated, 
to  the  nuiximum  extent  prudent  and 
determinable.  Designations  and 
revisitJiis  of  critical  habitat  can  only  be 
completed  by  issuing  a  rule. 

The  revised  critical  habitat  areas  wo 
are  designating  in  this  ride  constitute 
our  curnmt  best  assessment  of  the  areas 
that  me(!t  the  definition  of  nvt;ati;her 
critical  habitat.  In  total,  we  are 
designating  as  fiycatcher  critical  habitat 
approximately  1.975  stream  kilometers 
(kin)  (1,227  stream  miles  (mi)) 
encompassing  a  total  area  of 
approximately  (84,569  hectares  (ha), 
(208,973  acres  (ac))  in  24  Man.igement 
Units. 

We  have  prepared  an  econotnic 
analysis  and  environmental  a.sse.ssment 
for  the  designation  of  critical  habitat.  In 
order  to  ramsider  economir.  impacts,  we 
have  prepared  an  analysis  of  the 
economic  impacts  of  the  critical  habitat 
designations  and  related  factors.  The 
purpose  of  the  environmental 
as.se.ssmeni,  prepared  |nirsuanl  to  the 
National  Environmental  Policy  Act 
(NEPA),  is  to  identilv  and  di.sclose  the 


environmental  consequences  resulting 
from  the  proposed  action  of  designating 
revised  critical  habitat  for  the  flycatcher. 
We  announced  the  availability  of  the 
draft  economic  analysis  and  draft 
environmental  assessment  in  the 
Federal  Register  on  July  12,  2012  (77  FR 
41147),  allowing  the  public  to  provide 
comments  on  our  analyses.  We  have 
considered  the  comments  and  have 
completed  the  final  economic  analysis 
and  final  environmental  assessment 
concurrently  with  this  final 
determination. 

Peer  review  and  public  comment.  We 
sought  comments  from  independent 
specialists  to  ensure  that  our 
designation  is  based  on  scientifically 
sound  data  and  analyses.  We  obtained 
opinions  from  four  knowledgeable 
individuals  with  .scientific  expertise  to 
review  our  technical  assumptions, 
analysis,  and  whether  or  not  wo  had 
u.sed  the  be.st  available  information. 
These  peer  reviewers  generally 
concurred  with  Our  methods  and 
conclusions  and  provided  additional 
information,  clarifications,  and 
suggestions  to  improve  this  final  rule. 
Information  we  received  from  peer 
review  is  incorporated  in  this  final 
revised  designation.  We  also  considered 
all  comments  and  information  received 
from  the  public  during  the  comment 
period. 

Previous  Federal  Actions 

rhe  flycatcher  was  listed  as 
endangered  under  the  Act  (16  U.S.CT 
1531  et  seq.)  on  Fobruarv  27,  1995  (60 
FR  10694).  (In  July  22,  1997,  we 
published  a  final  critit;al  h'abitat 
designation  for  the  flycatiMier  along  964 
river  km  (599  river  mi)  in  Arizona, 
(Mdifornia,  and  New  Mexico  (62  FR 
39129).  We  published  a  correction 
notice  on  August  20.  1997,  on  the  lateral 
extent  of  critical  habitat  (62  FR  44228). 

As  a  result  of  a  1998  lawsuit  from  the 
New  Mexico  Cattle  Growers’ 

Association,  on  October  19,  2005  (70  FR 
60886),  we  published  a  revi.sed  final 
fiveatcher  c;ritical  habitat  rule  for 
]K)rtions  of  Arizona.  (California,  New 
Mexico,  Nevada,  and  IJtah,  totaling 
afiproximately  48,896  ha  (120,824  ac)  or 
1.186  km  (737  mi).  River  segments  were 
designated  as  critical  habitat  in  15  of  the 
32  Management  Units  de.scribed  in  the 
Recovery  Plan  (.Service  2002,  p.  63). 

We  were  sued  by  the  (Center  for 
Biological  Diversity  over  our  2005 
i;ritical  habitat  rule,  and  on  July  13. 
2010,  we.  agreed  to  redesignate  critical 
habitat.  The  resulting  settlement  left  the 
existing  critical  habitat  designation  from 
2005  in  effect.  We  propo.sed  a  flycatcher 
critical  habitat  revision  on  August  15, 
201 1  (76  FR  50542),  and  additional 
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proposal  information  was  included  in 
our  July  12,  2012  (77  FR  41147),  rule 
reopening  the  comment  period.  We 
requested  and  received  an  extension  to 
allow  a  final  rule  to  be  delivered  to  the 
Federal  Register  by  December  14,  2012. 

Background 

Additional  background  information 
on  the  flycatcher,  beyond  what  is 
provided  below,  can  be  found  in  the 
proposed  revision  of  flycatcher  critical 
habitat  published  on  August  15,  2011 
(76  FR  50542),  as  well  as  the  final 
flycatcher  critical  habitat  rule  published 
in  the  P'ederal  Register  on  October  19, 
2005  (70  FR  60886):  our  October  12, 
2004,  proposed  critical  habitat  rule  (69 
FR  60706):  the  Southwestern  Willow 
F'lycatcher  Recovery  Plan  (Rec.overy 
Plan)  (Service  2002,  entire):  our  first 
flycatcher  critical  habitat  designation, 
published  July  22,  1997  (62  FR  39129), 
and  August  20,  1997  (62  FR  44228):  the 
final  flycatcher  listing  rule  (60  FR 
10694,' February  27,  1995):  the  10-year 
flycatcher  study  fli  central  Arizona 
(Paxton  et  al.  2007,  entire):  the  2007 
rangewide  status  report  (Durst  ot  al. 
2008,  entire):  and  flycatcher  survey 
protocol  and  natural  hi.story  summary 
(Sogge  e(  al.  2010,  entire).  Other  reports 
can  be  retrieved  from  the  U.S. 

Geological  Survey’s  (I  fSGS)  flycatcher 
.site  at  http://sbsc.wr.usgs.gov/cprs/ 
research/projects/swwf. 

Taxonomy 

I'he  flycatcher,  from  the  taxonomic 
order  Passeriformes,  is  one  of  four 
subspecies  of  the  willow  flycatcher 
currently  recognized  (Hubbard  1987,  pp. 
3-('):  Dnitt  1987,  pp.  137-144),  although 
Browning  (1993,  p.  248)  suggests  a 
possible  fifth  subspecies  [Empidonax 
traillii  campcstris)  in  the  central  and 
midwe.stern  United  States. 

Species  Description 

The  flycatcher  is  a  small,  insect-eating 
generalist  (Service  2002,  p.  26), 
neotropical  migrant  bird.  It  grows  to 
about  15  centimeters  (5.8  inches)  in 
length.  It  oats  a  wide  range  of 
invertebrate  prey  including  Hying,  and 
ground-  and  vegetation-dwelling,  insect 
species  of  terrestrial  and  a{piatic  origins 
(Drost  et  al.  2003,  pp.  96-102).  The 
flycatcher  spends  the  winter  in 
locations  such  as  southern  Mexico, 
Central  America,  and  probably  South 
America  (Ridgely  and  Gwynnei  1989,  p. 
303':  Stiles  and  Skutch  1989,  pp.  321- 
322:  Howell  and  Webb  1995,  pp.  496- 
497:  Unitt  1997,  pp.  70-73: 
Koronkiewicz  et  al.  1998,  j).  12:  Unitt 
1999,  p.  14). 


Distribution 

The  known  geographical  area 
historically  occupied  by  migrating  and 
breeding  flycatchers  includes  southern 
California,  southern  Nevada,  southern 
Utah,  southern  Colorado.  Arizona,  New 
Mexico,  western  Texas,  and  extreme 
northwestern  Mexico  (Hubbard  1987, 
pp.  6-10:  Unitt  1987,  pp.  144-152: 
Browning  1993,  pp.  248,  250).  The 
flycatcher’s  current  range  is  similar  to 
the  historical  range,  but  the  quantity  of 
suitable  habitat  within  that  range  is 
reduced  from  historical  levels  (Service 
2002,  pp.  7-10).  Flycatchers  nest  within 
the  southwestern  United  States  from 
about  May  to  September  (Sogge  et  al. 

2010,  p.  11). 

At  the  time  of  listing  in  February  1995 
(60  FR  10694),  the  di.stribution  and 
abundance  of  nesting  flycatchers,  their 
natural  history,  and  areas  occupied  by 
breeding,  nonbreeding,  migrating,  and 
dispersing  flycatchers  were  not  well 
knowm.  In  February  1995,  359  breeding 
territories  were  known  only  from 
California,  Arizona,  and  New  Mexico. 
Unitt  (1987,  p.  156)  estimated  the  entire 
populatitui  was  “well  under  a  1000 
pairs,  more  likely  500,”  and  230  to  500 
breeding  territories  (see  definition 
below)  were  estimated  to  exist  in  the 
July  23,  1993,  flycatcher  listing  proposal 
(58  FR  39495,  p!  39498). 

At  the  end  of  2007,  1,299  flycatcher 
breeding  territories  were  estimated  to 
occur  throughout  southern  California, 
southern  Nevada,  southern  Utah, 
.southern  Colorado,  Arizona,  and  New 
Mexico  (Durst  et  al.  2008.  p.  4).  Some 
of  the  flycatcher  breeding  sites  (see 
definition  below)  having  the  highest 
number  of  territories  are  found  along  the 
middle  Rio  Grande  and  upper  Gila  River 
in  New  Mexico,  and  Roo.sevelt  Lake  and 
the  San  Pedro  and  Gila  River  confluence 
area  in  central  Arizona. 

A  breeding  site  is  simply  an  area 
along  the  river  that  has  been  described 
while  surveying  for  flycatcher  territories 
(Service  2002,  p.  C-4:  Sogge  ot  al.  2010, 
p.  34).  A  breeding  site  can  contain  none, 
only  one,  or  many  territories.  However, 
within  this  final  rule,  we  refer  to 
breeding  sites  as  areas  where  flycatcher 
territories  were  detected.  A  territory  is 
defined  as  a  discrete  area  defended  by 
a  single  flycatcher  or  pair  of  flycatchers 
within  a  single  breeding  sea.son  (Sogge 
et  al.  2010,  p.  34).  The  territory  is 
usually  evidenced  by  the  presence  of  a 
singing  male,  and  possibly  one  or  more 
mates  (Sogge  et  al.  2010,  p.  34).  When 
we  di.scuss  locations  occupied  by 
flycatchers,  thos(!  are  locations  not  just 
of  those  areas  used  as  breeding 
territories,  but  also  of  those  areas  u.sod 


by  foraging,  migrating,  and  dispersing 
flycatcbers  for  food,  cover,  and  shelter. 

At  the  time  of  listing,  breeding  sites 
in  California,  Nevada,  Utah,  and 
Colorado  described  by  Unitt  (1987,  pp. 
149-152)  were  adopted  as  the 
subspecies’  nortliern  boundary. 

However,  the  collection  and  analysis  of 
genetic  material  across  this  part  of  the 
flycatcher’s  range  has  since  refined  this 
boundary  (Paxton  2000,  pp.  3,  18-20), 
and  reduced  the  extent  of  the  northern 
boundary  of  the  southwestern 
subspecies  in  Utah  and  Colorado 
(Service  2002,  Figure  3).  Territories 
once  believed  to  be  lield  by 
southwe.stern  willow  flycatchers  in  Utah 
and  Colorado  are  now  more  accurately 
known  to  be  occupied  by  a  different, 
non-lisled  willow  flycatcher  subspecies. 
As  a  result,  the  southwestern 
subspecies’  range  only  occurs  in  the 
southernmost  portions  of  Utah  and 
Colorado.  This  genetic  work  also 
confirmed  the  identity  of  .southwestern 
willow  flycatcher  subspecies  throughout 
the  rest  of  its  range. 

The  uses  has  continued  to  collect 
genetic  information  to  help  refine  the 
northern  boundary  of  the  subsptK:ies’ 
range  in  Utah,  Colorado,  and  New 
Mexico  (Paxton  et  al.  2()07a,  entire). 
They  reconfirmed  the  genetic  markers 
that  identify  differences  among 
flycatcher  subspecies,  with  breeding 
sites  clustering  into  two  groups 
.separated  approximately  along  the 
currently  recognized  boundary: 
however,  they  noted  a  di.stinct  genetic 
boundary  line  Ixitween  the  subspecies 
does  not  exist  (Paxton  et  al.  2()07a,  p. 

17).  In.stead  of  a  di.stinct  boundary,  they 
suggested  that  the  boundary  should  be 
thought  of  as  a  “region  of  genetic 
overlap"  (Paxton  et  al.  2007a,  p.  17). 
rhey  also  de.scribed  that  this  genetic 
overlap  region  will  likely  widen  and 
contract  over  time  based  upon  habitat 
changes  (Paxton  et  al.  2007a,  p.  17).  An 
additional  complication  in  refining  the 
,subs])ecie.s’  northern  boundary  is  that 
this  region  is  sparsely  populated  with 
breeding  flycatchers,  and  therefore  only 
minimal  information  is  available  that 
w(uild  help  narrow  down  the  location  of 
a  boundary  (Paxton  et  al.  2007a,  p.l6). 
We  continue  to  seek  out  territories  and 
collect  genetic  samples  to  further  our 
understanding  of  this  area,  but  we 
currently  recognize  the  northern 
geographic  boundary  oi  the  flycatcher  as 
describe.d  in  the  Recovery  Plan  (Service 
2002,  Figures  3,  4). 

All  willow  flycatcher  subspecies 
spend  time  migrating  in  the  IJnited 
States  from  April  to  June  and  from  July 
through  Seplembt?r.  Willow  flycatchers, 
like  most  small,  migratory,  in.sect-eating 
birds,  require  food-rich  stopover  areas 
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in  order  to  replenish  energy  reserves 
and  eontinue  their  northward  or 
.southward  migration  (Pinch  et  al.  2000, 
pp.  71,  78,  and  79;  Service  2002,  pp.  E- 
3,  42).  Migration  stopover  areas  are 
likely  critically  important  for  flycatcher 
productivity  and  survival  (Sogge  at  al. 
1997,  p.  13;  Yong  and  F'inch  1997,  p. 

2.13;  Service  2002.  pp.  E-3.  19). 

Habitat 

The  flycatcher  currently  breeds  in 
areas  from  near  sea  level  to  over  2,600 
meters  |m)  (8„'>00  feet  (ft))  (Durst  at  al. 
2008,  p.  14)  in  vegetation  alongside; 
rivers,  sln;ams,  or  other  w'et lands 
(riparian  habitat).  It  establishes  nesting 
t(;rrilories,  builds  nests,  and  forages 
where  mosaics  of  relatively  dense  and 
expansive  growths  of  trees  and  shrubs 
are  established,  near  or  adjacent  to 
surface  w'ater  or  underlain  by  saturated 
.soil  (Sogge  at  al.  2010,  p.  4).  Habitat 
characteristics  .such  as  dominant  plant 
species,  size  and  shape  of  habitat  patch, 
tree  canopy  structure,  vegetation  height, 
and  vegetation  density  vary  widely 
among  breeding  sites.  Nests  are 
typically  placed  in  trees  where  the  plant 
growth  is  most  dense,  where  trees  and 
shrubs  have  vegetation  near  ground 
level,  and  where  there  is  a  low-density 
canopy.  Some  of  the  more  common  tree 
and  shrub  species  currently  known  to 
comprise  nesting  liabitat  include 
Ciooddings  willow  (Salix  gooddingii], 
coyote  willow  [Salix  exigua),  Goyor’s 
w'illow'  (Salix  gayariana),  arroyo  willow 
(Salix  lasiolepis),  red  willow  (Salix 
laavigata),  yewleaf  willow  (Salix 
taxifolia),  box(;lder  (Acer  nagundo), 
tamari.sk  (akso  known  as  saltcedar, 
Tamarix  raniosissima),  and  Russian 
olive  (Elaeagnus  angustifolia]  (.Service 
2002,  p.  D-2).  While  there  are 
exceptions,  generally  flycatchers  are  not 
found  nesting  in  areas  without  willows, 
tamarisk,  or  both. 

U.se  of  riparian  habitats  along  major 
drainages  in  the  Southwest  during 
migration  has  been  documented  (Sogge 
et  al.  1997,  pp.  3—4;  Yong  and  Finch 
1997,  p.  2,13;  Johnson  and  O’Brien  1998, 
p.  2;  McKernan  and  Braden  1999,  p.  17; 
Koronkiewicz  at  al.  2004,  pp.  9-11). 
Many  of  the  willow  flycatchers  found 
migrating  are  detected  in  riparian 
habitats  or  patches  (small  areas  of 
riparian  vegetation)  that  would  be 
unsuitable  for  ne.st  placement  (the 
vegetati«)n  structure  is  too  short  or 
sparse,  or  the  patch  of  vegetation  is  too 
.small).  In  these  drainages,  migrating 
flycatchers  may  use  a  variety  of  riparian 
habitats,  including  ones  dominated  by 
native  or  exotic  plant  species,  or 
mixtures  of  both  (Service  2002,  p.  E-3). 


Ufa  Hi  star}' 

Flycatchers  are  believed  to  exi.st  and 
interact  as  groups  of  metapopulations 
(Service  2002,  p.  72).  A  metapopulation 
is  a  group  of  geographically ’.separate 
flycalcher  breeding  populations 
connected  to  each  other  by  immigration 
and  emigration  (.Service  2002,  p.  72). 
Flycatcher  populations  are  most  stable 
where  many  connected  sites  or  large 
populations  exist  (.Service  2002,  p.  72). 
Metapopulation  persistence  or  stability 
is  more  likely  to  improve  by  adding 
more  breeding  sites  rather  than  adding 
more  territories  to  exi.sting  sites  (Service 
2002,  p.  72).  This  woidd  distribute  birds 
across  a  greater  geographicxd  range, 
minimize  risk  of  simultaneous 
catastrophic  population  loss,  and  avoid 
genetic  isolation  (Sorvic.e  2002,  jc  72). 

Flycatchers  have  higher  site  fidelity 
(to  a  local  area)  than  nest  fidelity  (to  a 
specific  nest  location)  and  c;an  move 
among  sites  within  stream  drainages 
and  between  drainages  (Kenwood  and 
Paxton  2001,  pp.  29-31).  Within- 
drainage  movements  are  more  common 
than  between-drainage  movem(;nts 
(Kenwood  and  Paxton  2001,  p.  18). 
Juvenile  flyc:atcher.s  were  the  group  of 
llycatchers  that  moved  (dispersed)  the 
farthe.st  to  new  and  distant  l)re(;ding 
sites  from  the  area  where  they  hatched 
(Paxton  at  al.  2007,  p.  74).  The  DSG.S’s 
10-year  llycatcher  .study  in  central 
Arizona  (Paxton  at  al.  2007,  entire)  is 
the  key  movement  .study  that  has 
generated  these  conclusions,  augmented 
by  other  flycatcher  banding  and  re¬ 
sighting  studies  (Sedgwick  2004,  p. 

1103;  McLeod  at  al.  2008,  p.  110). 

The  difference  in  flycatcher  dispersal 
dLstance  among  different  study  areas 
and  regions  reflects  the  varying  spatial 
arrangement  of  breeding  habitat, 
illustrating  how  dispersal  tendencies  are 
influenced  by  the  geograj)hic 
distribution  of  habitat  at  the  stream 
segment,  drainage,  and  landscape  scales 
(Paxton  at  al.  2007,  p.  7.5).  While 
USGS’s  study  focused  its  effort  in 
central  Arizona  at  two  of  the  largest 
breeding  sites,  it  al.so  included  multiple 
auxiliary  sites  (up  to  444  km  (275  mi) 
away),  along  with  other  re.searchers  and 
surveyors  across  the  flycatcher’s  range 
paying  attention  to  whether  flycatchers 
were  banded  or  not.  As  a  result,  the 
broad  scope  of  the  study  of  flyf;atcher 
movement  extends  broadly  beyond  a 
localized,  regional  area,  where  habitat 
configuration  dominates  the  results. 

Banded  flycatchers  from  season  to 
season  (and  .sometimes  within  .sea.son) 
were  recorded  moving  from  50.m  (150 
feet)  to  444  km  (275  mi)  to  try  to  nest. 
Some  long-distance  season-to-season 
movement  records  captured  flycatchers 


moving  from  the  Basin  and  Mojave 
Recovery  Units  to  the  Lower  Colorado 
Recovery  I  Init  and  from  the  Lower 
C.olorado  Recovery  Unit  to  the  Gila 
R(;covery  Unit. 

The  U.SC..S  assimilated  all  of  the 
flycatcher  movement  information  and 
concluded  that  rapid  colonization  and 
increased  metapopulation  .stability 
could  be  accomplished  by  e.stablishing 
breeding  sites  within  30  to  40  km  (18  to 
25  mi)  of  each  other  (Paxton  at  al.  2007, 
p.  4).  Flycatchers  at  breeding  sites 
configured  in  this  way  would  be  able  to 
regularly  disperse  to  new'  breeding  sites 
or  move  between  known  breeding  sites 
w'ithin  the  same  year  or  from  year-to- 
year.  This  proximity  of  sites  would 
increase  the  connectivity  and  stability  of 
tin;  metapopulation  and  smaller,  more 
di.stant  breeding  sites. 

Hacovary  Planning 

Because  the  breeding  range  of  the 
flycatcher  encompasses  a  broad 
geographic  area  with  much  site 
variation,  the  Recovery  Plan  divides  the 
flycatcher’s  range  into  six  Recovery 
Units,  each  of  which  are  further 
subdivided  into  four  to  .seven 
Management  Units  (for  a  total  t)f  32 
Management  Units)  (.Service  2002,  pp. 
61-(i3).  'I’liis  provides  an  organizational 
strategy  to  “characterize  flycatcher 
populations,  structure  recovery  goals, 
and  facilitate  effective  recov(;ry  actions 
that  should  closely  parallel  the  physical, 
biological,  and  logistical  realities  on  the 
ground”  (.Service  2002,  p.  61).  Recovery 
Units  are  defined  based  on  large 
watershed  and  hydrologic  units.  Within 
each  Recovery  Unit,  Management  Units 
are  based  on  watershed  dr  major 
drainage  boundaries  at  the  Hydrologic 
Unit  Gode  Gataloging  Unit  level 
(standard  watershed  boundaries  which 
have  already  been  defined  for  other 
purposes).  The  “outer”  boundaries  of 
some  Recovery  Units  and  Management 
Units  were  defined  by  the  flycatcher’s 
range  boundaries.  Recovery  goals  are 
rec.ommended  for  29  of  the  32 
Management  Units,  and  this  designation 
of  critical  habitat  is  organized 
geographically  within  these  Recovery 
Units  and  Management  Units  (see 
“Methodology  Overview”  .section 
below). 

The  Service’s  2002  Recovery  Plan 
provides  reasonable  actions 
recommended  to  recover  the  flycatcher 
and  provides  two  criteria,  either  of 
which  can  be  met,  in  order  to  consider 
downlisting  the  species  to  threatened 
(Service  2002,  pp.  77-78).  The  first 
alternative  for  downlisting  requires 
reaching  a  total  population  of  1,500 
flycatcher  territories  geographically 
distributed  among  all  Recovery  Units 
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and  maintained  for  3  years  with  habitat 
protections  (Service  2002,  pp.  77-78). 
Habitat  protections  iiu:lude  a  variety  of 
options  such  as  habitat  con.servation 
plans  (HCPs),  conservation  easements, 
or  safe  harbor  agreements.  The  second 
alternative  approach  for  downlisting 
calls  for  reaching  a  population  of  1,950 
territories  also  strategically  distributed 
among  all  Recovery  and  Management 
Units  for  5  years  without  additional 
habitat  protection  (Service  2002,  pp.  77- 
78). 

In  order  to  delist  this  flycatcher 
subspecies  (to  remove  it  from  the  List  of 
Endangered  and  Threatened  Wildlife), 
the  Recovery  Plan  recommends  that  a 
minimum  of  1 ,950  territories  are 
geographically  distributed  among  all 
Recovery  and  Management  Units,  and 
that  twice  the  amount  of  habitat  is 
provided  to  maintain  these  territories 
over  time.  Second,  these  habitats  must 
be  protected  from  threats  to  assure 
maintenance  of  these  populations  and 
habitat  for  the  foreseeable  future 
through  development  and 
implementation  of  conservation 
management  agreements  (Service  2002, 
pp.  79-80).  Third,  all  of  the.se  delisting 
criteria  must  be  accomplished  and  their 
effectiveness  demonstrated  for  a  period 
of  5  years  (Service  2002,  pp.  79-80). 

This  critical  habitjit  designation  is 
structured  to  allow  the  Service  to  w'ork 
tow'ard  achieving  the  numerical, 
geographical,  and  habitat-related 
recovery  goals. 

Tw'ice  the  amount  of  suitable  habitat 
is  needed  to  support  tbe  numerical 
territory  goals  because  the  long-term 
persistence  of  flycatcher  populations 
cannot  be  assured  by  protecting  only 
tho.se  habitats  in  which  flycatchers 
currently  breed  (Service  2002,  p.  80).  It 
is  important  to  recognize  that  most 
flycatcher  breeding  habitats  ant 
susceptible  to  future  changes  in  site 
hydrology  (natural  or  human-related), 
human  impacts  such  as  development  or 
fire,  and  natural  catastrophic  events 
such  as  flood  or  drought  (Service  2002, 
p.  80).  Furthermore,  as  the  vegetation  at 
sites  matures,  it  can  lose  the  structural 
characteristics  that  make  it  suitable  for 
breeding  flycatchers  (Service  2002,  p. 
80).  These  and  other  factors  can  destroy 
or  degrade  breeding  sites,  such  that  one 
cannot  expect  any  given  breeding  site  to 
remain  suitable  in  perpetuity  (Service 
2002,  p.  80).  Thus,  it  is  necessary  to 
have  additional  suitable  habitat 
available  to  which  flycatchers  can 
readily  move  if  displaced  by  such 
habitat  lo.ss  or  change  (Service  2002,  p. 
80). 


Summary  of  Uhanges  From  Proposed 
Rule 

In  developing  the  final  revi.sed 
flycatcher  critical  habitat  designation, 
we  reviewed  public  comments  received 
on  the  proposed  August  15,  2011  (76  FR 
50542),  revision  to  critical  habitat  and 
the  draft  economic  analysis,  draft 
environmental  assessment,  and 
proposed  revisions  document  made 
available  to  the  public  published  on  July 
12,  2012  (77  FR  41147).  We  also 
conducted  further  evaluation  of  lands 
propo.sed  as  critical  habitat;  refined  our 
mapping  methodologies:  and  excluded 
areas  from  the  final  designation 
pursuant  to  section  4(b)(2)  of  the  Act  (16 
U.S.C.  1531  et  seq.).  We  are  making  the 
following  changes  to  the  final  rule  from 
the  proposed  August  15,  2011,  revision 
and  subsequent  July  12,  2012, 
document. 

Proposed  Areas  Removed  From  Final 
Designation 

(1)  We  excluded  a  number  of  river 
.segments  and  reservoir  bottoms  under 
section  4(b)(2)  of  the  Act  that  we 
identified  as  being  considered  for 
exclusion  in  the  proposed  rule  (see 
Exclusions  section  below).  In  this  final 
rule,  we  did  not  exclude  every  area  that 
was  identified  in  the  proposed  rule  as 
being  considered  for  exclusion.  For  a 
complete  di.scussion  and  analysis  of 
areas  excluded  and  an  explanation  of 
the  basis  for  exclusion  see  the 
Exclusions  section.  This  is  the  primary 
source  of  reduction  in  the  total 
designated  critical  habitat  area 
compared  to  what  we  identified  in  the 
propo.sal. 

(2)  In  California,  based  on  information 
received  from  public  comments,  we 
reviewed  maps  and  reports  and 
reevaluated  Little  Tujunga  Creek  in  the 
Santa  Clara  Management  Unit.  We 
di.scovered  that  the  2.2-km  (1.4-mi) 
segment  of  the  Little  Tujunga  Crnek  is 
not  essential  for  the  flycatcher  becau.se 
it  provides  minimal  habitat, 
metapopulation  .stability,  and 
prevention  against  catastrophic  loss.  As 
a  result,  we  determined  that  it  was  not 
essential  for  flycatcher  conservation  and 
did  not  include  it  in  this  final  revi.sed 
critical  habitat  designation. 

(3)  In  California,  w'e  reevaluated 
mapped  information  and  proposed 
critical  habitat  along  the  Santa  Ana 
River  within  the  Prado  Basin  in  the 
Santa  Ana  Management  Unit  (76  FR 
50542,  Augu.st  15,  2011,  pp.  .50563- 
50564).  We  detected,  through  additional 
analysis,  several  groundwater  recharge 
ponds  and  areas  at,  or  below,  the  154- 
m  (505-ft)  elevation  line  that  will  be 
subject  to  regular  inundation.  The.se 


areas  total  approximately  900.2  ha 
(2,224.5  ac),  and  they  do  not  repre.sent 
areas  that  currently  have  or  can  develop 
flycatcher  habitat.  As  a  result,  we 
determined  that  these  locations  were 
not  essential  for  flycatcher  conservation 
and  do  not  include  them  in  this  final 
revised  critical  habitat  designation. 

(4)  In  Arizona,  in  respon.se  to 
comments,  we  reevaluated  information 
through  mai).s,  reports,  and  site-specific 
knowledge  about  the  propo.sed  .segments 
of  the  .San  Francisco  River  in  the  San 
F’rancisco  Management  Unit  (76  FR 
.50542,  August  15,  2011,  p.  50576).  This 
evaluation  resulted  in  determining  that 
a  2.7-km  (1.7-mi)  se;gment  of  the  San 
Francisco  River  at  Luna  Lake,  Arizona, 
which  w’c  proposed  for  designation, 
tloes  not  contain  the  essential  physical 
or  biological  features  of  flycatcher 
habitat,  and  it  does  not  appear  to  have 
the  ability  to  develop  into  flycatcher 
ne.sting  habitat.  The  habitat  surrounding 
Luna  Lake  is  comprised  of  cattails  and 
meadow  grasses,  and  a  narrow  section 
of  stream  downstream  from  the  lake 
primarily  consists  of  conifers.  As  a 
result,  we  determined  that  this  portion 
of  the  San  Francisco  River  was  not 
essential  for  flycatcher  conservation  and 
do  not  include  it  in  this  final  revised 
critical  habitat  designation. 

(5)  In  Arizona,  in  response  to 
comments,  we  reevaluated 
approximately  6.8  ha  (16.8  ac)  of  land 
within  the  proposed  segment  along 
Pinal  Creek,  representing  about  4 
percent  of  the  land  outside  of  the 
Freeport  McMoRan  (FMC)  administered 
Pinal  Creek  Management  Aitia.  These 
lands  are  located  primarily  at  the 
perimeter  of  the  floodplain  and  end  of 
the  propo.sed  segment.  Because  of  their 
placement,  the.se  lands  provide  limited 
value  for  the  flycatcher  outside  of  the 
conservation  area.  As  a  result,  we 
determined  that  these  dist;onnected 
portions  of  the  Pinal  Creek  floodplain 
were  tH)t  es.sential  for  flycatcher 
con.servation  and  do  not  include  them 
in  this  final  revi.sed  critical  habitat 
designation. 

(6)  In  Nevada,  we  reevaluated  ibe 
17.3-km  (10.8-mi)  stream  and  other 
bodies  of  water  in  Pahranagat  Valiev 
(hereinafter  referred  to  aS  tbe  Pahranagat 
River  in  this  final  rule)  proposed  in  the 
Pahranagat  National  Wildlife  Refuge 
(NWR)  in  the  Pahranagat  Management 
Unit  (76  FR  50.542,  August  15,  2011,  p. 
50570).  Ba.sed  on  our  reevaluation,  we 
determined  that  the  southern  13.7  km 
(8.5  mi)  of  this  .segment  is  not  e.s.sential 
for  flycatcher  conservation.  The  habitat 
along  this  segment  consists  of  open 
water,  marsh,  wet  meadow,  alkali  flats, 
and  upland  salt  desert  shrub.  The  water 
along  this  segment  is  .standing,  is 
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ephemeral,  or  has  been  ehannelized  in 
ditches.  These  areas  do  nf)t  currently 
consist  of  riparian  tree  and  shrub 
species  and  are  unlikely  to  develop  the 
necessary  veg«‘tation  for  flycatc;her 
habitat  in  the  future.  As  a  result,  we 
detorjnined  that  these  locations  were 
not  essential  for  flycatcher  conservation 
and  do  not  include  it  in  this  final 
revised  critical  habitat  designation. 

(7)  In  Nevada,  within  the  Pahranagat 
Management  Unit,  we  inaccurately 
described  tlu;  Key  Pittman  Wildlife  Area 
as  a  B.3-km  (3.9-mi)  single  stream 
segment  along  the  Pahranagat  River  (76 
PR  50542,  Augu.st  15.  2011,  p.  50570) 
and  also  inaccurately  described  the  area 
w'e  were  considering  for  exclusion, 
under  section  4(b)(2)  of  the  Act,  as  a 
single  4.0-km  (2.5-mi)  segment  (70  PR 
50542,  p.  50583).  'Die  Key  Pittman 
Wildlife  Area  is  more  accurately 
flest:ribed  as  being  comprised  of  two 
separate  stream  .segments,  one  2.5  km 
(1.0  mi)  long  and  the  other  1.4  km  (0.9 
mi)  long.  Between  these  two  portions  of 
the  Key  Pittman  Wildlife  Area  is  a  2.4- 
km  (1.5-mi)  segment  of  private  land, 
which  consists  of  agricultural  fields, 
and  limited  water  and  riparian  habitat. 
Therefore,  because  of  the  lack  of  both 
flycatcher  habitat  and  likelihood  of 
developing  flycatcher  habitat  in  the 
future,  this  area  between  the  separate 
portions  of  the  Key  Pittman  Wildlife 
Area  should  not  have  been  identified  as 
an  essential  area  for  flycatcher 
conservation,  and  we  do  not  include  it 
in  our  final  critical  habitat  designation. 
We  are  excMuding  the  two  stream 
st^ments  on  Key  Pittman  Wildlife  Area 
under  section  4(b)(2)  of  the  Act  (see 
Pxrdusions  section). 

(8)  In  Colorado,  we  re(;valuated 
information  about  the  habitat  on  the  bos 
Pinos  River  in  the  San  )uan 
Management  Unit  (70  PR  50542,  August 
15,  201 1.  p.  50571)  through  maps, 
reports,  and  site  visits  (Ireland  T.  2012, 
entire).  We  found  that  the  northern  9.1- 
km  (5.0-mi)  portion  of  the  Los  Pinos 
River  is  at  a  high  elevation,  witlj  a  steep 
.stream  slope,  and  the  vegetation 
composition  is  not  consistent  with 
Bycatcher  habitat.  The  plant  .species 
adjacent  to  this  stream  are  mostly 
comprised  of  those  not  used  by  nesting 
flycatchers  (such  as  alders  and  conifers). 
Therefore,  this  segment  does  not 
currently  consist  of  the  riparian  tree  and 
shrub  species  used  by  flycatchers,  and 
it  is  unlikely  to  develop  them  in  the 
future.  As  a  result,  we  determined  that 
this  portion  of  the  Los  Pinos  River  was 
not  es.sential  for  flycatcher  con.servation, 
and  do  not  include  it  in  this  final 
revised  critical  habitat  designation. 

(9)  In  Colorado,  there  is  a  collection 
of  checker-boarded  parcels  of  private 


land  interspersed  w'ith  Sf)uth(!rn  Ute 
tribal  land  along  the  I^os  Pinos  Rivcsr 
within  the  San  )uan  Management  Unit 
that,  upon  further  analysis,  we  do  not 
consider  critical  habitat  because  they 
are  not  essential  for  flycatcher 
con.servation.  At  the  perimeter  of 
Southern  Ute  tribal  lands  along  the  Los 
Pinos  River,  but  outside;  of  tribal 
jurisdiction,  are;  collectively  about  2.7 
intermittent  river  km  (1.7  mi)  of  private 
lands.  Additionally,  at  the  .southern  {;nd 
of  the  Southern  Ute  Reservation, 
approximately  1.2  km  (0.8  mi)  or  le.ss  of 
.scattered  private  land  parcels  occur. 
Individually,  these  parcels  are  at  the 
p(;rimeter  of  the  floodplain,  are  small  in 
size,  and  are  not  contiguous. 

Collectively,  they  represent  a  small 
fraction  of  the  area  we  considor(;d  for 
critical  habitat  along  the  Los  Pinos 
River.  As  result  of  their  small  size  and 
limited  extent  of  habitat,  wv.  do  hot 
i:onsider  these  segments  essential  to 
flycatcher  conservation  and  do  not 
include  them  in  this  final  revis(;d 
critical  habitat  designation. 

(10)  In  Colorado,  there  ar(*  five  small 
parcels  of  BLM  land  on  the  Rio  Grande 
in  the  San  Luis  Valley  Manag«;ment  Unit 
that  were  imduded  in  the  jjroposed 
critical  habitat.  The  farthest  upstream 
section  is  w(;st  of  Del  Norte  and  is  300 
m  (980  feet)  long.  The  other  four  parcels 
are  south  of  Alamosa  NWR  m;ar  the 
Conejos  and  Costilla  County  border.  The 
luumdary  of  the  first  parced  does  not 
int(;rsect  with  the  river  but  is  within  tho 
lateral  extent  of  proposed  critical  habitat 
ami  con.stitutes  3.73  ha  (9.21  ac).  The 
.second  parcel  is  135  m  (443  f»;et)  long. 
The  third  parcel  is  0.90  km  (0.59  mi) 
long.  The  iKmndary  of  the  fourth  parcel 
also  does  not  intersect  the  river  but  is 
within  the  lateral  extent  of  proposed 
critical  habitat  and  constitutes  2.77  ha 
(0.85  ac).  Because  these  five  small, 
scattered,  and  limited  .sections  of  habitat 
are  not  ess(;ntial  to  flycatcher  recovery, 
we  do  not  include  them  in  this  final 
revised  critit;al  habitat  designation. 

(11)  In  New  Mexico,  ii>  respon.se  to 
comments,  we  reevaluated  information 
about  the  Elephant  Butte  Reservoir 
portion  of  the  proposed  211.8-km-km 
(131.0-mi)  Rio  (nande  segment  in  the 
Middle  Rio  Grande  Management  Unit 
(70  PR  50542,  August  15.  2011).  This 
evaluation  resulted  in  our  determination 
that  the  downstream  31.4  km  (19.5  mi) 
of  the  proposed  segment  within  the 
active  conservation  pool  of  Elephant 
Butte  Re.servoir  is  not  critic.ai  habitat. 
The  31.4  km  (19.5  mi)  downstream 
portion  of  the  proposed  .segment  that  is 
within  the  active  .storage  pool  of 
Elephant  Butte  Re.servoir  is  not 
necessary  for  the  conservation  of 
flycatcher,  as  the  Unit  without  this 


portion  meets  the  quantity  of  habitat 
and  territories  identified  as  e.s.sential  for 
this  Management  Unit  (refer  to  our 
Criteria  Used  To  Identify  (Critical 
Habitat  section).  'I'herefore,  we  are  not 
including  this  portion  in  the  designation 
for  this  Management  Unit. 

More  specifically,  although  the 
segment  contains  some  elements  of  the 
physical  or  biological  features  of 
flycatcher  habitat  along  the  reservoir 
edge,  the  habitat  features  in  the 
df)wnstream  portion  are  not  essential  to 
flycatcher  conservation  becau.se  the 
numb(;r  of  flycatcher  territories  and 
amount  of  habitat  in  the  farther 
upstream  portion  of  this  .segment  have 
already  far  exceeded  the  recovery  goals 
for  this  Management  Unit.  3'he  recovery 
goals  injhis  Management  Unit  are  for 
100  flycatcher  territories,  and  the  most 
recent  survey  data  from  2012  found  327 
territories  in  this  management  unit 
(USBR  2012,  p.  1).  Only  33  of  these 
territories  occurred  in  the  downstream 
j)ortion  along  Elephant  Butte  Re.servoir. 
Therefore,  the  upstream  portion  of  the 
proposed  segment  within  Socorro 
Gounty  has  about  three  times  more 
flycatcher  territories  than  the  recovery 
goals  for  this  management  unit.  As  a 
result,  the  lower  portion  of  this  segment, 
where  reservoir  inundation  is  more 
likely,  and  flycatcher  habitat  may  bo 
le.ss  persistent  over  time,  is  not  needed 
to  reach  recovery  goals  in  this 
management  unit.  This  is  consistent 
with  other  areas  (such  as  the  Roosevelt 
Management  Unit)  where  we  used  the 
numerical  and  habitat-related  recovery 
goals  from  the  Recovery  Plan,  along 
W'ith  the  current  and  previous  number 
of  know'll  flycatcher  territories,  to  guide 
the  endpoints  of  critical  habitat 
s(;gments  along  areas  with  large 
populations  (see  “Methodology 
Overview,”  “Areas  w'ith  Large 
Populations”).  As  a  result,  we  have 
determined  this  down.stream  31.4  km 
(19.5  mi)  portion  of  the  Rio  Grande  in 
Elephant  Butte  Reservoir  does  not  meet 
our  criteria  for,  and,  therefore,  the 
definition  of,  critical  habitat  for  the 
flycatcher,  and  we  have  removed  it  from 
our  final  critical  habitat  designation. 

Other  Changes 

(12)  In  California,  after  further 
analysis  of  maps  and  using  information 
rec:eived  during  comments,  we  have 
made  three  revisions  to  the  approximate 
stream  lengths  along  tribal  lands  within 
the  San  Diego  Management  Unit.  These 
lands  w'ere  subsequently  excluded  from 
our  final  designation  under  section 
4(b)(2)  of  the  Act  (see  Exclusions 
section). 

We  incorrectly  d«;scribed  the  length  of 
the  San  Diego  River  occurring  along  the 
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Barona  Group  of  Capitan  Grande  Band 
of  Mission  Indians  of  the  Barona 
Reservation,  California  and  the  Viejas 
(Baron  Long)  Group  of  Capitan  Grande 
Mission  Indians  of  the  Viejas 
Reservation,  California,  as  4.7  km  (2.9 
mi)  (76  FR  50542,  August  15.  2011,  p. 
55082).  We  have  corrected  the  distance 
to  0.9  km  (0.6  mi)  along  the  San  Diego 
River,  consisting  of  approximately  9.0 
ha  (22  ac)  to  accurately  reflect  tribal 
ownership  of  these  lands  being 
excluded  under  section  4(b)(2)  of  the 
Act  (see  Exclusions  section). 

We  incorrectly  described  the  length  of 
the  San  Luis  Rey  River  occurring  along 
the  tribal  lands  of  the  Pala  Band  of 
Luiseho  Mission  Indians,  California,  as 
3.7  km  (2.3  mi)  (76  FR  .50542,  August 
15,  2011,  p.  55082).  We  have  corrected 
the  distance  to  8.3  km  (5.2  mi)  along  the 
San  Luis  Rey  River,  to  accurately  reflect 
tribal  ownership  of  these  lands  being 
excludeil  under  section  4(b)(2)  of  the 
Act  (see  Exclusions  section). 

We  incorrectly  described  the  length  of 
the  San  Luis  Rey  River  occurring  along 
the  tribal  lands  of  the  Rincon  Band  of 
Lui.seho  Mission  Indians,  California,  as 
2.4  km  (1.5  mi)  (76  FR  50542,  August 
15,  2011,  p.  55082).  We  have  corrected 
the  distance  to  4.3  km  (2.7  mi)  along  the 
San  Luis  Rey  River,  to  accurately  reflect 
tribal  ownership  of  these  lands  being 
excluded  under  section  4(b)(2)  of  the 
Act  (see  Exclusions  section).  ,  . 

(13)  In  California,  we  inadvertently 
did  not  include  the  Pala  Band  of 
Luiseno  Mission  Indians’  tribal  fee 
lands,  currently  being  brought  into  trust, 
for  exclusion  from  the  revised  critical 
habitat  designation  under  section 
(4)(b)(2)  of  the  Act.  Subsequently,  we 
received  information  from  them 
explaining  where  these  fee  lands  are 
located,  have  included  them  in  our 
exclusion  analysis,  and  are  excluding 
them  under  section  4(b)(2)  of  the  Act 
(see  Exclusions  section). 

(14)  In  California,  we  inaccurately 
described  the  length  of  a  proposed 
segment  of  the  Santa  Ynez  River  within 
the  Santa  Ynez  Management  Unit 
within  the  unit  description  portion  of 
our  proposed  rule  (76  FR  50542,  August 
15,  2011,  p.  50563).  However,  we. 
correctly  described  the  end  points  on 
the  maps  within  the  Federal  Register 
notice  and  maps  and  electronic  maps 
provided  on  the  Internet  and  at  http:// 
wxviv.regulations.gov.  The  tower  Santa 
Ynez  River  segment  above  Vandenberg 
Air  Force  Base  should  more  accurately 
be  described  as  42.3-km  (26.3-mi) 
segment,  not  the  27.6-km  (17.2-mi) 
segment  described  in  our  proposal. 

(15)  In  California,  we  inaccurately 
described  the  length  of  a  proposed 
segment  of  the  Santa  Ysabel  River 


within  the  San  Diego  Management  Unit 
(76  FR  50542,  August  15,  2011,  p. 

50565).  The  upper  San  Ysabel  River 
segment  that  is  contiguous  with 
Temescal  Creek  should  more  accurately 
be  described  as  8.7-km  (5.4-mi)  segment, 
not  the  9.8-km  (6.1-mi)  segment 
described  in  our  proposal. 

(16)  In  California,  we  inaccurately 
described  the  length  of  a  proposed 
segment  of  the  Canada  Gobernadora 
Creek  within  the  San  Diego 
Managerrtent  Unit  (76  FR  50542,  August 
15,  2011,  p.  50565).  The  mapped 
Canada  Gobernadora  Creek  segment 
inadvertently  included  a  portion  of  San 
Juan  Creek.  As  a  result,  the  portion  of 
San  Juan  Creek  is  not  included  in  this 
designation,  and  our  Canada 
Gobernadora  Creek  segment  is  now 
more  accurately  a  4.7-km  (2.9-mi) 
segment,  not  the  5.9-km  (3.7-mi) 
segment  described  in  our  propo.sal. 

(17)  In  Arizona,  while  we  identified 
San  Carlos  Apache  tribal  lands  as  areas 
we  w'ere  considering  for  exclusion 
under  section  4(b)(2)  of  the  Act,  we 
received  new  information  about  parcels 
of  San  Carlos  Apache  tribal  lands  along 
the  lower  San  Pedro  River  between  the 
Aravaipa  Creek  and  Gila  River 
confluence,  totaling  about  1.0  km  (0.6 
mi)  and  75  ha  (185  ha).  Subsequently, 
we  have  included  these  separate  parcels 
in  our  exclusion  analysis,  and  are 
excluding  them  under  section  4(b)(2)  of 
the  Act  (see  Exclusions  section). 

(18)  In  New  Mexico,  we  inaccurately 
identified  and  mapped  the  location  of 
Navajo  Nation  (Ramah  Navajo)  as  just 
south  of  Zuni  Pueblo.  The  most 
downstream  portion  of  the  Zuni  River  is 
not  on  Navajo  Nation  (Ramah  Navajo) 
lands,  but  more  accurately  part  of  Zuni 
Pueblo.  This  portion  of  the  Zuni  River 
on  Zuni  Pueblo  is  excluded  from  this 
final  revised  designation  of  critical 
habitat  under  section  4(b)(2)  of  the  Act 
(see  Exclusions  section). 

(19)  In  New  Mexico,  we  inaccurately 
described  the  length  of  a  proposed 
segment- of  the  Gila  River  within  the 
Upper  Gila  Management  Unit  (76  FR 
50542,  August  15,  2011,  p.  50574).  The 
Gila  River  segment  from  the 
downstream  end  of  the  Middle  Gila  Box 

’  Canyon  near  the  Town  of  Red  Rock 
downstream  across  the  Arizona  .State 
line  through  the  Town  of  Duncan, 
Arizona,  should  more  accurately  be 
described  as  65.3-km  (40.6-mi)  segment, 
not  the  62.2-km  (38.7-mi)  segment 
described  in  our  proposal. 

(20)  In  Colorado,  we  included  an  area 
within  our  electronic  map  of  the 
proposed  rule  along  the  Conejos  River 
that  was  an  error.  As  a  result  of 
correcting  that  error,  we  are  not 
including  an  area  about  1.6  km  (1  mi) 


in  length  that  was  represented  as  a 
lateral  extent  of  the  Conejos  River  in 
this  final  critical  habitat  designation. 

Tliis  area  included  a  portion  of  the  Rio 
Grande  National  Forest  in  addition  to 
private  land. 

(21)  While  mapping  the  lateral  extent 
of  critical  habitat,  some  side  drainages, 
tributaries,  or  washes  were  included 
within  our  electronic  maps  that  extend 
beyond  the  confluence  of  the  streams 
we  described  in  the  propo.sal.  These 
areas  sometimes  extended  well  beyond 
the  reasonable  confluence  area, 
sometimes  about  3  km  (1.9  mi)  up  a 
tributary.  For  example,  portions  of  .San 
Juan  or  San  Francisquito  Creeks  in 
C'alifornia,  or  We.st  Clear  Creek  and 
Beaver  Creek  in  Arizona,  occurred  on 
our  electronic  maps.  We  did  not 
describe  these  segments  in  the  text  of 
the  pro|)osed  rule,  because  they  were 
not  intended  to  be  part  of  our  proposal. 
We  have  truncated  these  segments  to  the 
best  of  our  ability  in  the  final  critical 
habitat  maps,  so  only  those  habitats  on 
the  rivers  described  are  included  in  the 
final  designation.  Tlie  removal  of  these 
segments  resulted  in  an  overall  minor 
reduction  in  the  amount  of  critical 
habitat. 

(22)  While  mapping  the  lengths  of 
stream  segments  electronically,  the 
results  can  vary  as  CIS  programs 
attempt  to  account  for  the  bends  and 
turns  along  a  stream.  Additionally,  the 
irregular  shape  of  properties  and  the 
exclusion  or  revision  of  segments 
caused  challenges  in  trying  to  accurately 
describe  a  length  of  a  stream  segment. 
Even  when  the  end  points  of  a  segment 
did  not  change,  as  we  continued  to 
reassess  and  recalculate  stream  lengths 
and  round  to  the  nearest  tenth,  a  change 
in  a  few  tenths  of  a  kilometer  or  mile 
sometimes  occurred.  Therefore,  there  is 
expected  to  be  some  minor  tdiange  in 
stream  lengths  between  our  proposal 
and  this  final  rule. 

(23)  Although  we  attempted  to 
remove  as  many  developed  areas  as 
possible  (areas  that  have  no 
conservation  value  as  flycatcher  habitat) 
before  publishing  the  proposed  rule,  we 
were  not  able  to  eliminate  all  developed 
areas.  .Since  publication  of  the  proposed 
rule  and  the  receipt  of  more  accurate 
mapping  data  and  information,  we  were 
able  to  further  refine  the  designation, 
which  has  resulted  in  a  more  precise 
delineation  of  habitat  containing  the 
physit:al  or  biological  features  necessary 
to  support  flycatcher  life-history 
requirements.  This  resulted  in  a  minor 
reduction  for  some  segments  from  the 
amounts  of  critical  habitat  published  in 
the  proposed  ride.  However,  it  is  not 
possible  to  remove  each  and  every  one 
of  these  developed  areas  even  at  the 
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refined  mapping  scale  used;  therefore, 
the  maps  of  the  designation  may  contain 
areas  that  do  not  contain  the  physical  or 
biological  features  necessary  for  the 
flycatcher.  These  areas,  which  include 
locations  such  as  roads,  cement  pads, 
utility  substations,  agricultural  fields, 
housing,  etc.,  are  not  critical  habitat  and 
are  therefore  excluded  by  text  in  this 
final  rule. 

Critical  Habitat 

Background 

Critical  habitat  is  defined  in  .section  3 
of  the  Act  as: 

(1)  The  specific  areas  within  the 
geographical  area  occupied  by  the 
species,  at  the  time  it  is  li.sted  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features: 

(a)  Essential  to  the  conservation  of  the 
species,  and 

(b)  Which  may  require  special 
management  considerations  or 
protection:  and 

(2)  Specific  areas  outside  the 
geographical  area  occupied  by  the 
species  at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  con.servation  of  the 
species. 

Conservation,  as  defined  under 
.section  3  of  the  Act,  means  to  use  and 
the  use  of  all  methods  and  procedures 
that  are  necessary  to  bring  an 
endangered  or  threatened  species  to  the 
point  at  which  the  measures  provided 
pursuant  to  the  Act  are  no  longer 
necessary.  Such  methods  and 
procedures  include,  but  are  not  limited 
to,  all  activities  associated  with 
scientific  resources  management  such  as 
research,  census,  law  enforcement, 
habitat  acquisition  and  maintenance, 
propagation,  live  trapping,  and 
transplantation,  and,  in  the 
extraordinary  case  where  population 
pressures  within  a  giyen  ecosystem 
cannot  be  otherwise  relieved,  may 
include  regulated  taking. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
requirement  that  Federal  agencies 
ensure,  in  consultation  with  the  Service, 
that  any  action  they  authorize,  fund,  or 
carry  out  is  not  likely  to  result  in  the 
de.struction  or  adverse  modification  of 
critical  habitat.  The  designation  of 
critical  habitat  does  not  affect  land 
ownership  or  establish  a  refuge, 
wilderness,  reserve,  preserve,  or  other 
con.servation  area.  Such  designation 
does  not  allow  the  government  or  public 
to  access  private  lands.  Such 
designation  dotis  not  require 
implementation  of  restoration,  recovery, 
or  enhancement  measures  by  non- 


Federal  landowners.  Where  a  landowner 
requests  Federal  agency  funding  or 
authorization  for  an  action  that  may 
affect  a  listed  species  or  critical  habitat, 
the  consultation  reiquirements  of  section 
7(a)(2)  of  the  Act  would  apply,  hut  even 
in  the  event  of  a  destruction  or  adversj; 
modification  finding,  the  obligation  of 
the  Federal  action  agency  and  the 
landowner  is  not  to  rtiston;  or  recover 
the  species,  but  to  implement 
rea.sonable  and  prudent  alternatives  to 
avoid  destruction  or  adverse 
modification  of  critical  habitat. 

Under  the  first  prong  of  the  Act's 
definition  of  critical  habitat,  areas 
within  the  geographical  area  occupied 
by  the  species  at  the  time  it  was  listed 
are  included  in  a  critical  habitat 
designaticm  if  they  contain  physical  or 
biological  features  (1)  which  are 
e.ssential  to  the  conservation  of  the 
species  and  (2)  which  may  niquire 
special  management  considerations  or 
protection.  For  lhe.se  areas,  critical 
habitat  designations  identify,  to  the 
extent  known  using  the  best  scientific 
and  commercial  data  available,  those 
physical  or  biological  features  that  are 
essential  to  the  conservation  of  the 
species  (such  as  space,  food,  cover,  and 
protected  habitat).  In  identifying  those 
physical  and  biological  features  within 
an  area,  we  focus  on  the  })rincipal 
biological  or  physical  constituent 
elements  (primary  constituent  elements 
such  as  roost  sites,  nesting  grounds, 
.sea.sonal  wetlands,  water  quality,  tide, 
.soil  type)  that  are  es.sential  to  the 
conservation  of  the  species.  Primary 
constituent  elements  are  tho.se  spei:ific 
elements  of  the  physical  or  biological 
features  that  provide  for  a  species’  life- 
history  processes  and  are  essential  to 
the  conservation  of  the  species. 

Under  the  .sec:ond  prong  of  the  Act’s 
definition  of  critical  habitat,  w'e  can 
designate  critical  habitat  in  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
species.  For  example,  an  area  currently 
occupied  by  the  species  hut  that  was  not 
occupied  at  the  time  of  listing  may  he 
essential  to  the  conservation  of  the 
species  and  may  be  included  in  the 
critical  habitat  designation.  We 
designate  critical  habitat  in  areas 
outside  the  geographical  area  occupied 
by  a  species  only  when  a  designation 
limited  to  its  range  would  be  inadequate 
to  ensure  the  conservation  of  the 
species. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  on  the  basis  of 
the  best  scientific  and  commercial  data 
available.  Further,  our  Policy  on 
Information  Standards  Under  the  Act 


(published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271)),  the 
Information  Quality  Act  (.section  515  of 
the  Treasury  and  General  Government 
Appropriations  Act  for  Fi.scal  Year  2001 
(Pub.  L.  106-554;  H.R.  5658)),  and  our 
as.sociated  Information  Quality 
Guidelines,  provide  criteria,  establish 
procedures,  and  provide  guidance  to 
ensure  that  our  decisions  are  based  on 
the  he.st  scientific  data  available.  They 
require  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  data  available,  to 
use  primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat. 

When  we  are  determining  which  areas 
should  be  designated  as  critical  habitat, 
our  primary  source  of  information  is 
generally  the  information  developed 
during  the  listing  process  for  the 
species.  Additional  information  sources 
may  include  the  recovery  plan  for  the 
species,  articles  in  peer-reviewed 
journals,  con.serc'ation  plans  developed 
by  States  and  counties,  scientific  status 
surveys  and  studies,  biological 
assessments,  other  unpublished 
materials,  or  experts’  opinions  or 
personal  knowledge. 

Habitat  is  dynamic,  and  species  may 
move  from  one  area  to  another  over 
time.  This  is  particularly  true  for  the 
fiycatQier  because  its  riparian 
vegetation  it  uses  is  prone  to  alteration 
and  rogrowth  from  periodic  disturbance, 
such  as  flooding.  We  recognize  that 
critical  habitat  designated  at  a  particular 
point  in  time  may  not  include  all  of  the 
habitat  areas  that  we  may  later 
determine  are  necessary  fpr  the  recovery 
of  the  species.  For  these  reasons,  a 
critical  habitat  designation  does  not 
signal  that  habitat  outside  the 
designated  area  is  unimportant  or  may 
not  be  needed  for  recovery  of  the 
species.  Areas  that  are  important  to  the 
conservation  of  the  species,  both  inside 
and  outside  the  critical  habitat 
designation,  will  continue  to  be  .subject 
to:  (1)  Conservation  actions 
implemented  under  section  7(a)(1)  of 
the  Act;  (2)  regulatory  protections 
afforded  by  the  requirement  in  section 
*  7(a)(2)  of  the  Act  for  Federal  agencies  to 
insure  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species: 
and  (3)  .section  9  of  the  Act’s 
prohibitions  on  taking  any  individual  of 
the  species,  including  taking  cau.sed  by 
actions  that  affect  habitat.  Federally 
funded  or  permitted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases.  These 
protections  and  conservation  tools  will 
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continue  to  contribute  to  recovery  of 
this  species.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  H(',Ps,  or  other  species 
conservation  planning  efforts  if  new 
information  available  at  the  time  of 
these  planning  efforts  calls  for  a  * 
different  outcome. 

Physical  or  Biological  Features 

In  accordance  with  section  3{5)(A)(i) 
and  4(b)(1)(A)  of  the  Act  and  regulations 
at  50  CFR  424.12,  in  determining  which 
areas  within  the  geographical  area 
occupied  by  the  species  at  the  time  of 
listing  to  designate  as  critical  habitat, 
we  consider  the  physical  or  biological 
features  e.ssential  to  the  t;onservation  of 
the  species  and  which  may  require 
special  management  considerations  or 
protection.  These  include,  but  are  not 
limited  to; 

(1)  Space  for  individual  and 
population  growth  and  for  normal 
behavior; 

(2)  P'ood,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
reguirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction,  or 
rearing  (or  development)  of  offspring; 
and 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical,  geographical,  and  ecological 
distributions  of  a  species. 

We  derive  the  specific  physical  or 
biological  features  essential  for  the 
flycatcher  from  studies  of  this  species' 
habitat,  ecology,  and  life  history  as 
described  below.  Additional 
information  can  be  found  in  the  final 
listing  rule  published  in  the  Federal 
Register  on  February  27,  1995  (60  FR 
10694),  and  the  Flycatcher  Recovery 
Plan  (Service  2002,  entire).  Survey 
Protocol  and  Natural  Hi.story  Summary 
(Sogge  et  al.  2010,  entire),  and  the  10- 
year  central  Arizona  ecology  study 
(Paxton  et  al.  2007,  entire). 

In  general,  the  areas  designated  as 
critical  habitat  are  designed  to  provide 
sufficient  riparian  habitat  for  breeding, 
non-breeding,  territorial,  dispersing,  and 
migrating  flycatchers  in  order  to  reach 
the  geographic  distribution,  abundance, 
and  habitat-related  recovery  goals 
described  in  the  Recovery  Plan  (Service 
2002,  pp.  77-85).  We  are  not 
designating  any  areas  as  critical  habitat 
solely  because  they  serve  as  a  migration 
habitat.  Instead,  the  areas  we  are 
designating  serve  a  variety  of  functions, 
including  habitat  to  be  used  by 
migrating  flycatchers.  The  habitat 
components  important  for  conservation 


of  this  subspe(;ies  were  determined  from 
studies  of  flycatcher  behavior  and 
habitat  u.se  throughout  the  bird’s  range 
(see  Background  section). 

In  general,  the  physical  or  biological 
features  of  (;ritical  habitat  for  nesting 
flycatchers  are  found  in  the  riparian 
areas  within  the  100-year  floodplain  or 
flood-prone  area.  Flycatchers  use 
riparian  habitat  for  feeding,  sheltering, 
and  cover  while  breeding,  migrating, 
and  dispersing.  It  is  important  to 
recognize  that  flycatcher  habitat  is 
ephemeral  in  its  presence,  and  its 
distribution  is  dynamic  in  nature 
because  riparian  vegetation  is  prone  to 
periodic  disturbance  (such  as  flooding) 
(Service  2002,  p.  17).  Even  with  the 
dynamic  shifts  in  habitat  conditions, 
one  or  more  of  the  primary  constituent 
elements  described  below  are  found 
throughout  each  of  the  units  that  we  are 
designating  as  critical  habitat. 

Flycatcher  habitat  may  become 
unsuitable  for  breeding  through 
maturation  or  disturbance  of  the 
riparian  vegetation,  but  it  may  remain 
suitable  for  use  during  migration  or  for 
foraging.  This  situation  may  be  only 
temporary,  and  vegetation  may  cycle 
back  into  suitability  as  breeding  habitat 
(Service  2002,  p.  17).  Therefore,  it  is  not 
practical  to  assume  that  any  given 
breeding  habitat  area  will  remain 
suitable  over  the  long  term  or  persist  in 
the  same  location  (Service  2002,  p.  17). 
Over  a  5-year  period,  flycatcher  habitat 
can,  in  optimum  conditions,  germinate, 
be  used  for  migration  or  foraging, 
continue  to  grow,  and  eventually  be 
used  for  nesting.  Thus,  flycatcher 
habitat  that  is  not  currently  suitable  for 
nesting  at  a  Sf)ecific  time,  but  is  useful 
for  foraging  and  migration,  can  still  be 
important  for  flycatcher  conservation. 
Feeding  sites  and  migration  stopover 
areas  are  important  components  for  the 
flycatcher’s  .survival,  productivity,  and 
health,  and  they  can  also  be  areas  where 
new  breeding  habitat  develops  as 
nesting  sites  are  lost  or  degraded 
(Service  2002,  p.  42).  These 
successional  cycles  of  habitat  change  are 
important  for  long-term  persistence  of 
flycatcher  habitat. 

Based  on  our  current  knowledge  of 
the  life  history  and  ecology  of  the 
flycatcher  and  the  relationship  of  its 
life-history  functions  to  its  habitat,  as 
summarized  in  the  Background  section 
above  and  in  more  detail  in  the 
Recovery  Plan  (Service  2002,  Chapter 
11),  it  is  important  to  recognize  the 
interconnected  nature  of  the  physical  or 
biological  features  that  provide  the 
primary  constituent  elements  of  critical 
habitat.  Specifically,  we  consider  the 
relationships  between  river  function, 
hydrology,  floodplains,  aquifers,  and 


plant  growth,  which  form  the 
environment  essential  to  flycatcher 
conservation. 

The  hydrologii:  regime  (stream  flow 
pattern)  and  supply  of  (and  interaction 
between)  surface  and  subsurface  water 
is  a  driving  factor  in  the  long-term 
maintenance,  growth,  recycling,  and 
regeneration  of  flycatcher  habitat 
(Service  2002,  p.  16).  As  .streams  reach 
the  lowlands,  their  gradients  typically 
flatten  and  surrounding  terrain  opens 
into  broader  floodplains  (Service  2002, 
p.  32).  In  the.se  geographic  settings,  the 
.stream-flow  patterns  (frequency, 
magnitude,  duration,  and  timing)  will 
provide  the  necessary  .stream-channel 
conditions  (wide  configuration,  high 
sediment  deposition,  periodic 
inundation,  recharged  aquifers,  lateral 
channel  movement,  and  elevated 
groundwater  tables  throughout  the 
floodplain)  that  residt  ib  the 
development  of  flycatcher  habitat  (Poff 
et  al.  1997,  pp.  770-772;  Service  2002, 
p.  16).  Allowing  the  river  to  flow  over 
the  width  of  the  floodplain,  when 
overbank  flooding  occurs,  is  integral  to 
allow  deposition  of  fine  moi.st  soils, 
water,  nutrients,  and  seeds  that  provide 
the  essential  materia!  for  plant 
germination  and  growth.  An  abundance 
and  distribution  of  fine  sediments 
extending  farther  laterally  across  the 
floodplain  and  deeper  underneath  the 
surface  retains  much  more  subsurface 
water,  which  in  turn  supplies  water  for 
the  development  of  the  vegetation  that 
provides  flycatcher  habitat  and  micro¬ 
habitat  conditions  (Service  2002,  p.  16). 
The  interconnected  interaction  between 
groundwater  and  surface  water 
contributes  to  the  quality  of  riparian 
vegetation  community  (structure  and 
plant  species)  and  will  influence  the 
germination,  density,  vigor, 
composition,  and  the  ability  of 
vegetation  to  regenerate  and  maintain 
itself  (Arizona  Department  of  Water 
Resources  1994,  pp.  31-32). 

In  many  instances,  flycatcher 
breeding  sites  occur  along  streams 
where  human  impacts  are  minimized 
enough  to  allow  more  natural  processes 
to  create,  recycle,  and  maintain 
flycatcher  habitat.  However,  there  are 
also  breeding  sites  that  are  supported  by 
various  types  of  .supplemental  water 
including  agricultural  and  urban  run¬ 
off,  treated  water  outflow,  irrigation  or 
diversion  ditches,  reservoirs,  and  dam 
outflows  (Service  2002,  p.  D-15). 
Although  the  waters  provided  to  the.se 
habitats  might  be  considered 
“artificial,”  they  are  often  important  for 
maintaining  the  habitat  in  appropriate 
condition  for  breeding  flycatchers 
within  the  existing  environment. 
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In  considering  the  specific  physical  or 
biological  features  es.sentia!  for 
flycatcher  conservation,  it  is  also 
important  to  consider  longer-t«!rm 
processes  that  may  influence  habitat 
changes  over  time,  such  as  tdimate 
change,  (dimate  change  is  a  long-term 
shift  in  the  statistics  of  the  weather 
(including  its  averages).  In  its  Fourth 
Assessivont  noport,  tiu; 
Intergovernmental  Panel  on  Climate 
Change  (lPC(d  defines  climate  change 
as.  “a  change  in  the  state  of  the  climate 
that  can  hi;  identified  by  changes  in  the 
mean  and/or  variability  of  its  properties 
and  that  persists  for  an  extended  period, 
typically  decades  or  longer”  (Solomon 
ot  al.  2007.  p.  048).  (Changes  in  climate 
already  an;  (Mx.urring.  Examples  of 
observed  changes  in  the  physical 
environment  include  an  increase  in 
global  average  .sea  level  and  declines  in 
mountain  glaciers  and  average  snow 
cover  in  both  the  northern  and  southern 
hemispheres  (1P(X^  2007a,  p.  80).  At 
continental,  regional,  and  ocean  basin 
scales,  oh.served  i:hang(!s  in  long-term 
trends  of  otluir  aspects  of  climate 
include:  a  substantial  increase  in 
precipitation  in  eastern  parts  of  North 
American  and  South  Amerif;a,  nortlujrn 
Europe,  and  northern  and  cimtral  Asia; 
fleclines  in  precipitation  in  the 
Mediterranean,  .southern  Africa,  and 
parts  of  southern  Asia:  and  an  increase 
in  intense  trojiical  cyclone  activity  in 
the  North  Atlantic  sine*;  about  lt)70 
(IPCC:  2007a,  p.  80). 

Projections  of  climate  change  globally 
and  for  broad  regions  through  tin;  21. st 
century  are  bascid  on  the  results  of 
modeling  efforts  using  statevof-the-art 
.\tmosphere-()cean  G«!neral  (arcidation 
Models  and  various  greenhou.se  gas 
emi.ssions  scenarios  (Meehl  ot  al.  2007, 
p.  7.58;  Randall  ot  al.  2007,  pp.  .590- 
599).  As  is  the  case  with  all  models, 
there  is  uncertainty  associated  with 
projections  due  to  a.ssurnptions  u.sed 
and  other  features  of  the  models. 
However,  despite  differences  in 
assumptions  and  other  paranuiters  u,sed 
in  climate  change;  modtds,  the;  ov(;rall 
surface  air  temperature  trajectory  is  one 
of  increased  warming  in  comparison  to 
current  conditions  (M«;ehl  et  al.  2007,  p. 
7t>2;  Prinn  i;t  al.  2011,  p.  527).  Among 
the  IPCC's  projections  for  the  21st 
century  an;  the  following:  (1 )  It  is 
virtually  certain  there  will  be  warmer 
and  more  frequent  hot  days  and  nights 
over  most  of  the  earth’s  land  ansas;  (2) 
it  is  very  likely  there  will  he  increased 
frequency  of  warm  spells  and  h«;at 
waves  f)ver  most  land  areas,  and  the 
frequency  of  heavy  precipitation  events 
w'ill  increase  over  most  areas;  and  (8)  it 
is  likely  that  increa.ses  will  occur  in  the 


im;idence  of  extreme  high  sea  level 
(excludes  tsunamis),  intense  tropical 
cyclone  activity,  and  tin;  area  affected 
by  droughts  in  various  r(!gio!is  of  tlu; 
world  (IP(X;  2007b,  [).  H). 

(’,hang(;s  in  climate  can  have  a  variety 
of  direct  and  indirect  ecological  impacts 
on  speciiis,  and  can  (;xac:erbat(!  the 
effects  of  oth(!r  threats,  (dimate- 
associated  (uivironmental  changes  to  the 
landscape,  such  as  decreased  stream 
flows,  increastid  water  temperatures, 
Hiduced  snowpack,  and  increased  fire 
frecpiency,  affect  spticies  and  their 
habitats.  'I'he  vulnerability  of  a  species 
to  climate  change  impacts  is  a  function 
of  the  species’  .sensitivity  to  thosti 
changes,  its  exposure  to  those  changfis. 
and  its  cajjacity  to  adapt  to  tho,se 
changes.  The  bfist  available  science  is 
u.sed  to  evaluate  the  species’  response  to 
the.se  stressors.  We  recognize  that  future 
climate  change  may  present  a  particular 
challenge  evaluating  habitat  conditions 
for  species  like  the  flycatcher  because 
tlu!  additional  stressors  mav  ))ush 
species  beyond  their  ability  to  survive 
in  their  present  location. 

Exactly  how  climate  change  will 
affect  precipitation  in  tlu'  specific  areas 
with  flyt:atcher  habitat  is  uncertain. 
However,  consistent  with  ref:ent 
obs(!rvations  of  regional  effects  of 
climate  change,  the  projcu.tions 
presented  for  the  .Southwest  pnalict 
warmer,  drier,  and  more  drought-like 
conditions  (Hoiuling  and  Eischeid  2007, 
p.  19;  Seager  ol  al.  2007,  p.  11  HI).  For 
example,  climate  simulations  of  the 
Palmer  Drought  Severity  Index  (a 
calculation  of  tlu;  cumulative  effects  of 
precipitation  and  temperature  on 
surface  moisture  balance)  for  the 
.Southwest  for  the  pesriods  of  200(>  to 
2080  and  2085  to  2000  show  an  increase 
in  drought  severity  with  surface 
warming.  Additionally,  drcjught  still 
increa.ses  (!ven  during  wetter 
simulations  because  of  the  effect  of  htnit- 
related  moisture  loss  through 
evaporation  and  evapotranspiration 
(Hoerlingand  Eischeid  2007,  [).  19). 
Annual  mean  precipitation  is  likely  to 
decrease  in  the  .Southwest,  as  is  the 
length  of  snow  s(!ason  and  snow  (hspth 
(IP(T'  2007b,  p.  8H7).  Most  models 
project  a  widespread  decn;ase  in  snow 
depth  in  the  Rocky  .Mountains  and 
eaiTuir  snowmelt  (IP(X]  2007b,  p.  Mtll). 

In  summary,  W(;  expect  that  climate 
change  will  result  in  a  warmer,  drier 
climate,  and  nuluced  surface  water 
acro.ss  the  flyt;atcher’s  range;. 

In  the  r(;c(;nt  past,  drought  has  had 
both  negative  and  positive  effects  on 
breeding  flycatchers  and  their  habitat, 
which  can  provide  insight  into  how 
climate  change  may  affect  flycatchers 
and  flycatcher  habitat.  For  example,  the 


extn;m(;  drought  of  2002  cau.sed  near 
complete  reproductive  failure  of  the  146 
flycatcher  territories  at  Roosevelt  bake 
in  {:entral  Arizona  (.Smith  el  al.  2008, 
pp.  H,  10).  and  caus(;d  a  dramatic  ri.se  in 
the  prevalence  of  non-breeding  and 
unpaired  flycalc:her.s  (Paxton  et  al.  2007, 
]).  4).  While  (;xtreme  drought  during  a 
singlt;  year  can  generate  impacts  to 
breeding  succe.ss,  drought  can  also  have 
localized  short-term  benefits  in  .some 
regulated  environments.  For  instance,  at 
some  r(;servoirs  (such  as  Roosevelt  Lake, 
Arizona,  and  Lake  Isabella,  California), 
drought  led  to  reduced  water  storage, 
which  increased  the  exposure  of  wet 
soils  at  the  lake’s  perimeter.  Continued 
drought  in  those  areas  allowed  the 
exposed  areas  to  grow  vegetation  and 
become  new  flycatcher  nesting  habitat 
(Ellis  el  al.  2008,  p.  44).  The.se  short¬ 
term  and  localized  habitat  increases  are 
not  likely  sustainable  with  persistent 
drought  or  long-term  predictions  of  a 
drier  environment,  because  of  the 
overall  importance  of  the  presence  of 
surface  water  and  (;levated  groundwater 
n<;eded  to  grow  dense  riparian  forests 
for  flycatcher  habitat.  As  a  result,  we 
exjject  long-term  climate  trends 
associat(;d  with  a  drier  climate  to  have 
an  overall  negative;  effect  on  the 
available  rangewide  habitat  for 
flycatchers. 

(Considering  the.se  i.ssues  and  other 
information  regarding  the  biology  and 
ecology  of  the  species,  we  have 
determined  that  the  flycatcher  requires 
the  essential  physical  or  biological 
features  described  below. 

Space  for  Individual  and  Population 
Growth  and  for  Normal  Behavior 

.Stn;ams  of  lower  gradient  and  more 
open  valleys  with  a  wide  and  broad 
floodplain  are  the  geological  settings 
that  are  known  to  support  flycatcher 
breeding  habitat  from  near  sea  jev(;l  to 
about  2,600  in  (8,500  ft)  in  elevation  in 
southern  Galiforiiia,  southern  Nevada, 
southern  Utah,  southern  (Colorado, 
Arizona,  and  New  Mexico  (Service 
2002,  p.  7).  Ijands  with  moist  conditions 
that  support  riparian  plant  communities 
an;  areas  that  provide  flycatcher  habitat. 
Gonditions  like  these  typically  develop 
in  lower  elevation  floodplains  as  well  as 
where  .streams  enter  impoundments, 
either  natural  (such  as  beaver  ponds)  or 
human-made  (reservoirs).  Low-gradient 
stream  conditions  may  also  occur  at 
high  elevations,  as  in  the  marshy 
mountain  meadows  supporting 
flycatchers  in  the  headwaters  of  the 
Little  (Colorado  River  near  Greiir, 
Arizona,  or  the  flat-gradient  portions  of 
the  upper  Rio  Grande  in  .south-central 
(Colorado  and  northern  New  Mexico 
(.Service  2002,  |).  82).  Sometimes,  the 
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low-gradient  wider  floodplain  exi.sts 
only  at  the  habitat  patch  itself  within  a 
stream  that  is  otherwise  steeper  in 
gradient  (Service  2002,  p.  D-12). 

Relatively  steep,  confined  streams  can 
also  support  flycatcher  breeding  habitat 
(Service  2002,  p.  D-13).  For  instance,  a 
portion  of  the  San  Luis  Key  River  in 
California  supports  a  substantial 
flycatcher  population  and  stands  out 
among  tlycatcher  habitats  as  having  a 
relatively  high  gradient  and  being 
confined  in  a  fairly  narrow,  steep-sided 
valley  (Service  2002,  p.  D-13).  Even  a 
steep,  confined  canyon  or  mountain 
stream  may  present  local  conditions 
where  just  a  small  area  less  than  a 
hectare  (acre)  in  size  of  flycatcher 
breeding  habitat  may  develop  (Servii;e 
2002,  p.  D-13).  Such  sites  are  important 
individually  and  in  aggregate  to 
contribute  to  metapopulation  .stability, 
site  connectivity,  and  gene  How  (Service 
2002.  p.  D-13).  Flycatchers  can  occupy 
very  small,  isolated  habitat  patches  and 
may  occur  in  fairly  high  densities 
within  those  small  patches. 

Many  willow  flycatchers  are  found 
along  streams  using  riparian  habitat 
during  migration  (Yong  and  Finch  1907, 
p.  2.53;  .Service  2002,  p.  E-3).  Migration 
stopover  areas  can  be  similar  to 
breeding  habitat  or  riparian  habitats 
with  less  vegetation  density  and 
abundance  compared  to  areas  for  nest 
placement  (the  vegetation  structure  is 
loo  short  or  sparse  or  the  patch  is  too 
small)  (.Service  2002,  p.  E-3).  For 
example,  many  locations  where  migrant 
flycatchers  wen;  detected  on  the  lower 
(Colorado  River  (LCIR)  (Koronkiewicz  ef 
cil.  2004,  pp.  9-11)  and  throughout 
Arizona  in  2004  (Munzer  el  al.  2005, 
Appendix  (1)  were  areas  surveyed  for 
territories,  but  none  were  delected.  .Such 
migration  stopover  areas,  even  though 
not  u.sed  for  breeding,  are  critically 
important  resources  affecting 
|)roductivity  and  survival  (.Service  2002, 
p.  E-3).  The  variety  of  riparian  habitat 
occupied  by  migrant  flycatchers  ranges 
from  small  [)atches  with  shorter  and 
sparser  vegetation  to  larg(!r  more 
t:omplex  briieding  habitats. 

Therefore,  based  on  the  information 
above,  we  identify  streams  of  lower  , 
gradient  and  more  open  valleys  with  a 
wide  or  broad  floodplain  an  essential 
physical  or  biological  feature  of 
flycatcher  habitat.  In  some  instances, 
streams  in  relatively  steep,  confined 
areas  can  also  support  flycatcher 
breeding  habitat  (.Service  2002,  p.  D-13). 
These  areas  support  the  abundance  of 
riparian  vegetation  u.sed  for  flycatcher 
nesting,  foraging,  dispersal,  and 
migration. 


Food,  Water,  Air,  Light,  Minerals,  nr 
Other  Nutritional  or  Physiological 
Requirements 

Food 

The  flycatcher  is  somewhat  of  an 
insect  generalist  (Service  2002,  p.  26), 
taking  a  wide  range  of-invertebrate  prey 
including  flying,  and  ground-*  and 
vegetation-dwelling  species  of  terrestrial 
and  aquatic  origins  (Drost  et  al.  2003, 
pp.  96-102).  Wasps  and  bees 
(Hyinenoptera)  are  common  food  items, 
as  are  flies  (Diptera),  beetles 
(Coleoptera),  butterflies,  moths  and 
caterpillars  (Lepidoptera),  and 
spittlebugs  (Homoptera)  (Beal  1912,  pp. 
60-63;  McCabe  1991,  pp.  119-120). 

Plant  foods  such  as  small  fruits  have 
also  be»in  reported  (Beal  1912,  pp.  00— 

63;  Roberts  1932,  p.  20;  Imhof  1962,  p. 
268),  but  are  not  a  significant  food 
during  the  breeding  season  (McCabe 
1991,  pp.  119-120).  Diet  studies  of  adult 
flycatchers  (Drost  et  al.  1998,  p.l;  DeLay 
et  al.  1999,  p.  216)  found  a  wide  range 
of  prey  taken.  Major  prey  items  were 
small  (flying  ants)  (Hyinenoptera)  to 
large  (dragonflies)  (Odonata)  flying 
in.sects,  with  Diptera  and  Hemiptera 
(true  bugs)  comprising  half  of  the  prey 
items.  Willow  flycatchers  also  took  non¬ 
flying  species,  particularly  Lepidoptera 
larvae.  From  an  analysis  of  the 
flycatcher  diet  along  the  South  Fork  of 
the  Kern  River,  (Ydifornia  (Drost  et  al. 
2003,  p.  98).  flycatchers  consumed  a 
variety  of  prey  from  12  different  insect 
groups.  Flycatchers  have  been  identified 
targeting  seasonal  hatchings  of  aquatic 
in.sects  along  the  .Salt  River  arm  of 
Roosevelt  Lake,  Arizona  (Paxton  et  al. 
2007,  p.  75). 

F’lycatcher  food  availability  may  be 
largely  influenced  by  the  density  and 
species  of  vegetation,  proximity  to  and 
jire.sence  of  water,  saturated  soil  levels, 
and  microclimate  features  such  as 
temperature  and  humidity  (Service 
2002,  pp.  18,  D-12).  Flycatchers  forage 
within  and  above  the  tree  cano|)y.  along 
the  patch  edge,  in  ojienings  within  the 
territory,  over,  water,  and  from  tall  trees 
as  well  as  herbaceous  ground  cover 
(Bent  1960,  pp.  209-210;  McCabe  1991, 
p.  124).  Flycatchers  employ  a  “sit  and 
wait”  foraging  tactic,  with  foraging 
bouts  interspersed  with  longer  periods 
of  perching  (Prescott  and  Middleton 
1988,  p.  25). 

Therefore,  ba.sed  on  the  information 
above,  we  identify  the  presence  of  a 
wide  range  of  invertebrate  prey, 
including  flying  and  ground-  and 
vegetation-dwelling  species  of  terrestrial 
and  aquatic  origins  to  be  an  e.s.sential 
physical  or  biological  feature  of 
flycatcher  habitat. 


Water 

Flycatcher  nesting  habitat  is  largely 
a.s.sociated  with  perennial  (persi.stent) 
stream  flow  that  can  support  the 
expan.se  of  vegetation  characteri.stics 
needed  by  breeding  flycatchers,  but 
there  are  exceptions.  Flycatcher  nesting 
habitat  can  persist  on  intermittent 
(ephemeral)  streams  that  retain  local 
conditions  favorable  to  riparian 
vegetation  (.Service  2002,  p.  D-12).  The 
range  and  variety  of  stream  flow 
conditions  (frequency,  magnitude, 
duration,  and  timing)  (Poff  et  al.  1997, 
pp.  770-772)  that  w’ill  establish  and 
maintain  flycatcher  habitat  can  arise  in 
different  types  of  both  regulated  and 
unregulated  flow'  regimes  throughout  its 
range  (.Service  2002,  p.  D-12).  Also, 
flow  conditions  that  will  e.stahlish  and 
maintain  flycatcher  habitat  can  be 
achieved  in  regulated  streams, 
depending  on  scale  of  operation  and  the 
interaction  of  the  primary  physical 
characteristics  of  the  landscape  (.Service 
2002,  p.  D-12). 

In  the  .Southwest,  hydrological 
conditions  at  a  tlycatcher  breeding  site 
i;an  vary  remarkably  within  a  season 
and  between  years  (Service  2002,  p.  D- 
12).  At  some  locations,  partitailarly 
during  drier  years,  waiter  or  saturated 
soil  is  only  present  early  in  the  breeding 
season  (May  and  part  of  )une)  (.Service 
2002,  p.  D-12).  At  other  sites,  vegetation 
may  be  immersed  in  .standing  water 
during  a  wet  year  but  be  hundreds  of 
meters  from  surface  water  in  dry  years 
(.Service  2002,  p.  D-12).  This  is 
particularly  true  of  reservoir  sites  such 
as  the  Kern  River  at  Lake  Isabella, 
f  lalifornia;  Roo.sevelt  Lake,  Arizona;  and 
Elephant  Butte  Re.servoir,  New'  Mexico 
(.Service  2002.  p.  D-12).  .Similarly, 
where  a  river  channel  has  changed 
naturally,  there  may  be  a  total  absence 
of  water  or  visibly  saturated  soil  for 
.several  years.  In  such  ca.ses,  the  riparian 
vegetation  and  any  flycatchers  breeding 
within  it  may  persist  for  several  years 
(.Service  2002,  p.  D-12). 

In  some  areas,  natural  or  managed 
hydrologic  cycles  can  create  temporary 
flycatcher  habitat,  but  may  not  be  able 
to  support  it  for  an  extended  amount  of 
time,  or  may  support  varying  amounts 
of  habitat  at  different  points  in  the 
cycle.  .Some  dam  operations  create 
varied  situations  that  allow'  different 
plant  species  to  thrive  w'hen  water  is 
released  below  a  dam,  held  in  a  lake,  or 
removed  from  a  lakebed,  and 
consequently,  varying  degrees  of 
flycatcher  habitat  are  available  as  a 
result  of  dam  operations  (Service  2002, 
p.  33).  The  riparian  vegetation  that 
constitutes  flycatcher  breeding  habitat 
requires  substantial  water  (.Service  2002, 
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p.  11-12).  Because  flycatcher  breeding 
habitat  is  often  where  there  is  slow'- 
inoving  or  still  water,  these  slow  and 
still  water  conditions  inay  al.so  he 
important  in  influencing  the  production 
of  in.secl  prey  base  for  llycati  her  fooil 
(Service  2002,  p.  D-12).  These  slow- 
moving  water  situations  can  also  he 
managed  or  mimicked  through 
manipulated  .supplemental  water 
originating  from  sources  such  as 
iigricultural  return  flows  or  irrigation 
canals  (Service  2002,  p.  D-l.'i). 

Therefore,  ha.sed  on  the  information 
above,  we  identify  flowing  streams  with 
a  wide  range  of  stream  flow  conditions 
that  support  expansive  riparian 
vegetation  as  an  essential  physical 
feature  of  flycatcher  habitat.  The  most 
common  stream  flow  conditions  are 
largely  perennial  (persistent)  stream 
flow  with  a  natural  hydrologic  regime 
(fnjquency,  magnitude,  duration,  and 
timing).  However,  in  the  Soutlm'est, 
hydrological  conditions  can  vary, 
causing  .some  flows  to  he  intermittent, 
hut  the  floodplain  can  retain  surface 
moisture  conditions  favorable  to 
expansive  and  flourishing  riparian 
vegetation.  These  appropriate 
conditions  can  he  support<!d  by 
managed  water  sourt:es  and 
hydrological  cycles  that  mimic  key 
components  of  the  natural  hydrologic- 
cycle. 

Sites  for  Germination  or  Seed  Dispersal 

Subsurface  fiydrologic  conditions  may 
in  some  plac;es  (particularly  at  the  more 
arid  locations  of  the  Southwe.st)  he 
equally  important  to  surface  water 
conditions  in  determining  riparian 
vegetation  patterns  (Lichivar  and 
VVakely  2004,  p.  92).  Where 
groundwater  levels  are  elevated  to  the 
point  that  riparian  forest  plants  can 
directly  access  those  waters,  it  can  he  an 
area  for  breeding,  non-breeding, 
territorial,  dispersing,  foraging,  and 
migrating  flycatchers.  Elevated 
groundwater  helps  create  moist  .soil 
conditions  believed  to  be  important  for 
nesting  conditions  and  prey  populations 
(Service  2002,  pp.  11,  18),  as  further 
di.scussed  below'. 

Depth  to  groundw’ater  plays  an 
important  part  in  the  distribution  of 
riparian  vegetation  (Arizona  Department 
of  Water  Resources  1994,  p.  31)  and, 
consequently,  flycatcher  habitat.  The 
greater  the  depth  to  groundwater  below 
the  land  surface,  the  less  abundant  the 
riparian  vegetation  (Arizona  Department 
of  Water  Resources  1994,  p.  31). 
Localized,  perched  aquifers  (a  saturated 
area  that  sits  above  the  main  water 
table)  can  and  do  support  some  riparian 
habitat,  but  these  sy. stems  are  not 


extensive  (Arizona  Department  of  Water 
Resources  195f4,  p.  31). 

rhe  abundance  and  distribution  of 
fine  .sediment  deposited  on  Hoodplains 
is  critical  for  the  development, 
abundanci!.  distribution,  maintenance, 
and  germination  of  the  plants  that  grow' 
into  flycatf;her  habitat  (Servic:e  2002.  p. 
10).  Fine  sediments  provide  seed  btids 
to  facilitate  thegrow'th  of  riparian 
vegetation  for  flycatcher  habitat.  In 
almost  all  ca.ses.  moist  or  saturated  soil 
is  j)resent  at  or  near  breeding  sites 
during  w'et  amf  non-drought  ytiars 
(Service  2002,  p.  11).  The  saturated  soil 
and  adjacent  surface  water  may  be 
present  early  in  the  breeding  season,  but 
only  damp  soil  is  present  by  late  )une 
or  early  July  (Service  2002,  p.  D-3). 
Microclimate  features  (temj)erature  and 
humidity)  facilitated  by  moist  or 
saturated  soil,  are  believed  to  play  an 
important  role  where  llyc^atchers  are 
detected  and  ne.st,  their  breeding 
success,  and  availability  and  abundance 
of  food  resources  (Service  2002,  pp.  18, 
D-12). 

'I'herefore,  based  on  the  information 
above,  we  identify  elevated  subsurfat;e 
groundw'ater  taZbles  and  appropriate 
floodplain  fine  .sediments  as  essential 
physical  or  biological  features  of 
flycatcher  hal)itat.  These  features 
provide  water  and  seedbeds  for  the 
germination,  growth,  and  maintenance 
of  expansive  growth  of  riparian 
vegetation  needed  by  the  flycatcher. 

Gover  or  .Shelter 

Riparian  vegetation  (described  more 
in  detail  within  the  “.Sites  for  Breeding, 
Reproduction,  or  Rearing  (or 
Development)  of  Offspring”  section) 
also  provides  the  flycatcher  cover  and 
shelter  while  migrating  and  nesting. 
Placing  ne.sts  in  dense  vegetation 
provides  cover  and  shelter  from 
predators  or  nest  parasites  that  would 
seek  out  flycatcher  adults,  nestlings,  or 
eggs.  .Similarly,  using  riparian 
vegetation  for  cover  and  shelter  during 
migration  provides  food-rich  stopover 
areas,  a  place  to  rest,  and  shelter  or 
cover  along  migratory  flights  (.Service 
2002,  pp.  D-14,  F-16).  Riparian 
vegetation  used  by  migrating  flycatchers 
can  sometimes  be  less  dense  and 
abundant  than  areas  used  lor  nesting 
(.Service  2002,  p.  D-19).  However, 
migration  stopover  areas,  even  though 
not  used  for  breeding,  may  be  critically 
important  resources  affecting  local  and 
regional  flycatcher  productivity  and 
survival  (Service  2002,  p.  D-19). 

Therefore,  based  on  the  information 
above,  we  identify  riparian  tree  and 
shrub  species  (described  in  more  detail 
below)  that  provide  cover  and  shelter 
for  ne,sting,  breeding,  foraging. 


disptjrsing,  and  migrating  flycatchers  as 
essential  physical  or  biological  features 
of  flycatcher  habitat. 

Sites  for  Breeding,  Reproduction,  or 
Rearing  (or  Development)  of  Offspring 

Reproduction  and  Rearing  of  Offspring 

Riparian  habitat  characteristics  such 
as  dominant  plant  species,  size  and 
shape  of  habitat  patches,  tree  canopy 
structure,  vegetation  height,  and 
vegetation  density  are  important 
parameters  of  flycatcher  breeding 
liabitat,  although  they  may  vary  w'idely 
at  different  sites  (Service  2002,  p.  D-1). 
The  accumulating  knowledge  of 
flycatcher  breeding  sites  reveals 
important  areas  of  similarity,  which 
constitute  the  basic  concept  of  what  is 
suitable  breeding  habitat  (Service  2002, 
p.  D-2).  These  habitat  features  are 
generally  discussed  below. 

I’lycalchers  nest  in  thickets  of  trees 
and  shrubs  ranging  in  height  from  2  m 
to  30  m  (6  to  98  ft)  (Service  2002,  p.  D- 
.3).  Low'er-.stature  thickets  (2-4  m  or  0- 
13  ft  tall)  tend  to  be  found  at  higher 
elevation  sites,  with  tail-stature  habitats 
at  middle-  and  lower-elevation  riparian 
forests  (.Service  2002,  p.  D-2).  Nest  sites 
typically  have  dense  foliage  at  least 
from  the  ground  level  up  to 
approximately  4  m  (13  ft)  above  ground, 
although  dense  foliage  may  exi.st  only  at 
tlie  shrub  level,  or  as  a  low,  dense  tree 
canopy  (.Service  2002,  p.  D-3). 

Regardless  of  the  plant  species’ 
composition  or  height,  breeding  sites 
usually  consist  of  dense  vegetation  in 
the  patch  interior,  or  an  aggregate  of 
dense  patches  interspersed  with 
openings  creating  a  mosaic  that  is  not 
uniformly  dense  (Service  2002,  p.  11). 
Common  tree  and  shrub  species 
currently  know'n  to  comprise  nesting 
habitat  include  Gooddings  willow, 
coyote  w'illow,  Geyer’s  willow,  arroyo 
willow,  red  willow,  yewleaf  willow, 
pacific  willow  (Salix  lasiandra], 
boxelder,  tamarisk,  and  Russian  olive 
(Service  2002,  pp.  D-2,  D-11).  Other 
plant  species  used  for  nesting  have  been 
buttonbu.sh  [Cephalanthus 
occidentalis],  cottonwood,  stinging 
nettle  [Urtica  dioica),  alder  [Alims 
rhombi folia,  Alnus  nhlongifolia,  Alnus 
teninfolia),  velvet  ash  [Fraxiniis 
vfdutina),  poison  hemlock  [Coniuni 
macu latum),  blackberry  [Rubus 
ursinus),  seep  willow  [Baccharis 
salicifolia,  Baccharis  glutinosa],  oak 
[Qucrcus  agrifolia,  Quercus 
cbrysolepis],  rose  [Rosa  californica, 
Rosa  arizonica,  Rosa  multiflora), 
sycamore  [Platanus  wrightii),  giant  reed 
[Arundo  donax),  fal.se  indigo  [Amorpha 
californica).  Pacific  poison  ivy 
[Toxicodendron  diversilobum),  grape 
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[Vitis  arizonica],  Virginia  creepcM' 
(Paiilituwcissus  quinqiwfolia),  Silxsrian 
olm  [Vlinus  puiniht),  and  walnut 
(Jiiglons  hindsii)  (Service  2002,  pji.  D- 
3,  D-.'i,  D-0).  Other  species  u.sed  by 
nesting  flycatchers  may  become  known 
over  time  as  more  studies  and  surveys 
occur. 

Canopy  density  (the  amount  of  cover 
provided  by  tree  and  shrub  branches 
measured  from  the  ground)  at  various- 
nest  sites  ranged  from  .SO  to  100  percent 
(.Service  2002,  p.  D-3).  Flycatcher 
breeding  habitat  can  be  generally 
organized  into  three  broad  habitat 
types — those  dominated  by  native 
vegetation  (typically  willow),  by  exotic 
(nonnative)  vegetation  (typically  .salt 
cedar),  and  those  with  mixed  native  and- 
those  dominated  by  exotic  plants 
(typically  salt  cedar  and  willow). 

These  broad  habitat  descriptors  reflect 
the  fact  that  flycatchers  inhabit  riparian 
habitats  dominated  by  both  native  and 
nonnative  plant  species.  .Salt  cedar  and 
Russian  olive  are  two  exotic  plant 
species  used  by  flycatchers  for  ncist 
plai:ement  and  also  foraging  and  shelter 
(Service  2002,  p.  D-4).  The  riparian 
patches  used  by  bnieding  flycatchers 
vary  in  size  and  shape  (.Service  2002,  p. 
D-2).  They  may  be  relatively  dense, 
linear,  contiguous  stands  or  irregularly- 
shaped  mosaics  of  dense  vegetation 
with  open  areas  (Service  2002,  pp.  D- 
2-D-ll). 

Flycatchers  use  tamarisk  (or  salt 
cedar)  and  Russian  olive  for  nest 
placement,  foraging,  roo.sting,  cover, 
migration,  and  dispersal.  Fewer  than 
half  (44  percent)  of  the  known 
flycatcher  territories  occur  in  habitat 
patches  that  are  greater  than  90  percent 
native  vegetation  in  composition  (Durst 
et  111.  2008,  p.!.*!).  About  ."iO  percent  of 
all  known  flycatcher  territories  are 
located  at  breeding  sites  that  include 
mixtures  of  native  and  exotic  plant 
species  (mostly  tamarisk)  (Durst  et  al. 
2008,  p.l5).  In  many  of  these  areas, 
exotic  plant  species  are  significant 
contributors  to  the  habitat  structure  by 
providing  the  den.se  lower  strata 
vegetation  that  flycatchers  prefer  (Durst 
et  al.  2008,  p.l,')).  A  LJSG.S  comparative 
study  (.Sogge  et  al.  200.'i,  p.  1)  found  no 
difference  in  flycatcher  physiology, 
immunology,  site  fidelity,  productivity, 
or  survivorship  between  flycatchers 
nesting  in  tamarisk-dominated  habitat 
versus  native-dominated  habitats. 
Tamarisk  habitats  vary  with  respect  to 
suitability  for  breeding  flycatchers 
across  their  range,  just  as  do  native 
habitats  (Sogge  et  al.  2005,  p.l).  While 
the  literature  refutes  or  questions  the 
negative  environmental  impacts  of 
tamarisk  (Glenn  and  Nagler  2005,  pp.  1- 
2;  IJSGS  2010,  pp.  vi-xviii),  many 


riparian  vegetation  improvement 
projects  focus  on  the  eradication  or 
control  of  tamarisk.  'I’he  implementation 
of  these  projects  requires  careful 
evaluation  (see  Special  Managenumt 
Gonsiderations  or  Protections  below) 
and  success  can  rely  on  the 
improvement  of  the  physical  or 
biologic:al  features  included  in  this 
determination  associated  with  river  flow 
and  groundwater  (.Service  2002, 
Appendices  H  and  K). 

Flycatchers  have  been  recorded 
nesting  in  patches  as  small  as  0.1  ha 
(0.25  ac)  along  the  Rio  Grande,  and  as 
largo  as  70  ha  (175  ac)  in  the  upper  Gila 
River,  New  Mexico  (Service  2002,  p. 

17).  The  mean  reported  size  of 
flycatcher  breeding  |)atches  was  8.6  ha 
(21.2  ac),  with  the  majority  of  sites 
toward  the  smaller  end,  as  evidenced  by 
a  median  patch  size  of  1.8  ha  (4.4  ac) 
(.Service  2002,  p.  17).  Mean  patch  size 
of  breeding  sites  supporting  10  or  more 
flycatcher  territories  was  24.9  ha  (62.2 
ac).  Aggregations  of  occupied  breeding 
patches  within  a  breeding  site  may 
create  a  riparian  mosaic  as  large  as  200 
ha  (494  ac),  such  as  areas  like  the  Kern 
River  (Whitfield  2002,  p.  2),  Alamo 
Lake,  Roosevelt  Lake  (Paradzick  et  al. 
1999,  pp.  6-7),  and  Lake  Mead 
(McKernan  1997,  j).  13). 

Flycatchers  can  cluster  their 
territories  into  small  portions  of  riparian 
sites  (Whitfield  and  Enos  1996,  p.  2; 
.Sogge  ef  al.  1997,  p.  24),  and  major 
portions  of  the  site  may  only  be  u.sed 
briefly  or  not  at  all  in  any  given  year. 
Habitat  modeling  baseul  on  remote 
sensing  and  electronir;  Geographic 
Information  .Sy.stem  (Gl.S)  data  has 
found  that  breetling  site  occupancy  at 
reservoir  sites  in  Arizona  is  influenc(;d 
by  vegetation  characteristics  of  habitat 
adjacent  to  the  actual  nesting  areas 
(flatten  and  Paradzick  2903.  pp.  774, 
782):  therefore,  areas  adjacent  to  nest 
sites  can  be  an  important  component  of 
a  breeding  site.  I  low  size  and  shape  of 
riparian  patches  relate  to  factors  such  as 
flycatcher  nest-site  .selection  and 
fidelitv,  re{)roductive  success, 
predation,  and  brood  parasitism  is 
unknown  (.Service  2002,  p.  D-11). 

With  only  .some  exceptions, 
Hycatchers  are  generally  not  found 
nesting  in  confined  floodplains 
(typically  those  bound  within  a  narrow 
canyon)  (Hatten  and  Paradzick  2003,  p. 
780)  or  where  only  a  single  narrow  strip 
of  riparian  vegetation  less  than 
approximately  10  m  (33  ft)  wide 
develops  (Service  2002,  p.  D-11).  While 
riparian  vegetation  too  mature,  too 
immature,  or  of  le.sser  quality  in 
abundance  and  breadth  may  not  he  used 
for  nesting,  it  can  be  u.sed  by  breeding 
flycatchers  for  foraging  (especially  if  it 


extends  out  from  larger  patches)  or 
during  migration  for  foraging,  cover,  and 
shelter  (.Sogge  and  Tibbitts  1994,  p.  16; 
.Sogge  and  Marshall  2000,  p.  53). 

'1  nerefore,  based  on  the  information 
above,  we  identify  a  variety  of  riparian 
tree  and  shrub  species  as  essential 
physical  or  biological  features  of 
flycat(dier  habitat.  Typically,  den.se 
expansive  riparian  forests  provide 
habitat  to  place  nests.  Riparian 
vegetation  of  broader  quality,  with  a 
mosaic  of  open  spaces,  typically 
surround  locations  to  place  nests  or 
along  river  segments  and  provide 
vegetation  for  foraging,  perching, 
dispersal,  and  migration,  and  habitat 
that  can  develop  into  nesting  areas 
through  time. 

Primary  (ion.stituent  Elements  for 
Flycatcher 

Under  the  Act  and  its  implementing 
regulations,  w^e  are  requirerl  to  identify 
the  physical  or  biological  features 
essential  to  flycatcher  conservation  in 
areas  occupied  at  the  time  of  listing, 
focusing  on  the  features’  primary 
constituent  elements.  Primary 
constituent  elements  are  those  specific 
elements  of  the  physical  or  biological 
features  that  provide  for  a  species’  life- 
history  processes  and  are  essential  to 
the  conservation  of  the  species. 

Based  on  our  current  knowledge  of 
the  physical  or  biological  features  and 
habitat  characteristics  required  to 
sustain  the  species’  Ufe-history 
|)rocesses,  we  determine  that  the 
primary  constituent  elements  specific  to 
th(!  flycatcher  are; 

(1)  Primary  Gonstituent  Element  1  — 
Riparian  vegetation.  Riparian  habitat 
along  a  dynamic  river  or  lakeside,  in  a 
natural  or  manmade  sui:cessional 
environment  (for  nesting,  foraging, 
migration,  disper,s;d.  and  shelter)  that  is 
compri.sed  of  trees  and  shrubs  (that  can 
include  Gooddings  willow,  coyote 
willow.  Geyer’s  willow’,  arroyo  willow, 
red  willow,  yewleaf  wallow,  pacific 
willow,  boxelder,  tamarisk,  Ru-ssian 
olive,  buttonbysh,  cottonwood,  stinging 
nettle,  alder,  velvet  ash,  poi.son 
hemlock,  blackberry,  seep  willow,  oak, 
ro.se,  sycamore,  false  indigo.  Pacific 
poison  ivy,  grape,  Virginia  creeper, 
Siberian  elm,  and  w'alnut)  and  some 
combination  of; 

(a)  Den.se  riparian  vegetation  wdth 
thickets  of  trees  and  shrubs  that  can' 
range  in  height  from  about  2  to  30  m 
(about  6  to  98  ft).  Lower-stature  thickets 
(2  to  4  m  or  6  to  13  ft  tall)  arc  found 

at  higher  elevation  riparian  forests  and 
tail-stature  thickets  are  found  at  middle- 
and  lower-elevation  riparian  forests; 

(b)  Areas  of  dense  riparian  foliage  at 
least  from  the  ground  level  up  to 
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approximately  4  ni  (13  ft)  above  ground 
or  dense  foliagt!  only  at  the  shrub  or  tree 
level  as  a  low,  dense  canopy; 

(c)  Sites  for  nesting  that  contain  a 
dense  (about  50  percent  to  100  percent) 
tree  or  shrub  (or  both)  canopy  (the 
amount  of  cover  provided  by  tree  and 
shrub  branches  measured  from  the 
ground); 

(d)  Den.se  patches  of  riparian  forests 
that  are  interspersed  with  small 
openings  of  open  water  or  marsh  or 
areas  with  shorter  and  sparser 
v»!getation  that  creates  a  variety  of 
habitat  that  is  not  uniformly  dense. 

Patch  size  may  he  as  small  as  0.1  ha 
(0.25  ac)  or  as  large  as  70  ha  (175  ac). 

(2)  Primary  (^on.stituent  Element  2 — 
Insect  prey  populations.  A  variety  of 
in.sect  prey  popidations  found  within  or 
adjacent  to  riparian  floodplains  or  moist 
environments,  which  can  include:  flying 
ants,  wasps,  and  bees  (Hymenoptera); 
dragonflies  (Odonata);  flies  (Diptera); 
true  bugs  (Hemijitera);  beetles 
(Colooptera);  hutterllies,  moths,  and 
caterpillars  (Lepidoptera);  and 
spittlehugs  (Homoptera). 

With  this  critical  habitat  designation, 
we  intend  to  identify  the  physical  or 
biological  features  e.ssential  to  the 
conservation  of  the  species,  through  the 
identification  of  the  features’  primary 
constituent  elements  sufficient  to 
support  the  life-history  processes  of  the 
spetaes. 

Physical  or  Biological  Features  and 
Primary  (Constituent  Elements  Summar\' 

The  di.scussion  above  outlines  tho.sf! 
physical  or  biological  features  essential 
to  flycatcher  conservation  and  presents 
our  rationale  as  to  why  those  features 
were  selected.  The  jirimary  constituent 
elements  desi;ribed  above  are  results  of 
the  dynamic  river  or  lakeside 
environment  that  genninates,  develops, 
maintains,  and  regenerates  the  riparian 
forest  and  j)rovides  food  for  breeding, 
non-breeding,  dispersing,  territorial,  and 
migrating  flycatchers. 

Anthropogenic  factors  such  as  dams, 
irrigation  ditches,  or  agricultural  field 
return  flow  can  assist  in  providing  or 
mimicking  the  conditions  that  support 
flycatcher  habitat.  In  regulated 
environments,  riparian  vegetation 
improvement  projects  associated  with 
planting,  irrigation,  and  cultivation  may 
also  rcjquire  manual  manipulation  to 
maintain  suitability  over  the  long  term. 

Because  the  flycatcher  exists  in 
disjunct  breculing  populations  across  a 
wide  geographic  and  elevation  range 
and  its  habitat  is  subject  to  dynamic 
events  (such  as  flooding  and  drying),  the 
quantity  and  spatial  arrangement  of 
critical  habitat  river  segments  describes! 
below  are  essential  for  the  flycatcher  to 


maintain  mt?tap()pulation  stability, 
connectivity,  and  gene  flow,  and  to 
protect  againsi  catastrophic  loss.  All 
river  scigments  designatcul  as  flycatcher 
critical  habitat  are  eillicjr:  (1)  Within  the 
known  range  of  the  subspcicies, 
representing  areas  known  to  be; 
occupicnl  at  the  lime  of  listing;  or  (2) 
essential  arcias  for  the  conservation  of 
the  species  not  known  to  be  oc.cupied  by 
the  flycatcher  at  the  time  of  listing,  but 
now  may  or  may  not  be  known  to  have 
flycatchers  present.  These  areas  contain 
at  hiast  one  the  primary  con.stituent 
elements  of  the  physical  or  biological 
features  essential  for  the  conservation  of 
the  subspecies.  It  is  important  to 
recognize  that  the  primary  constituent 
elements  such  as  riparian  vegetation 
with  trees  and  shrubs  of  a  t;ertain  type 
and  insect  prey  populations  are  present 
throughout  the  river  segments  .selected, 
but  the  specific  quality  of  riparian 
habitat  for  ne.sting  (which  involve 
elements  such  as  specific  configuration 
of  ri])arian  foliage,  sites  for  ne.sting,  and 
interspersion  of  small  openings), 
migration,  foraging,  and  shelter  will  not 
remain  constant  in  condition  or  location 
over  time  due  to  succession  (plant 
germination  and  growth)  and  the 
dynamic  environment  in  which  they 
exi.st. 

In  order  to  reach  the  goal  of 
conserving  the  subspecies  by  recovering 
an  adequate  geographical  distribution 
that  repre.sents  ecological  diversity  of 
the  flycatcher  populations,  the 
distribution  and  abundance  of 
flycatcher  habitat  and  breeding 
populations  must  improve  across  the  29 
Management  Units  (see  Background 
sq^ction).  The  recovery  goal  is  1,950 
flycatcher  territories  geographically  and 
numerically  distributed  in  the 
appropriate  Management  Units  along 
with  twice  the  habitat  needed  to 
maintain  these  territories  (see 
Background  section).  Also,  tliese  areas 
mu.st  hold  these  populations  for  a 
number  of  years  and  be  protected 
through  conservation  agreements  or 
otlier  means.  The  most  recent  rangewide 
flycatcher  assessment  estimated  that 
there  were  about  1 ,300  llycatcher 
territories  (Durst  et  al.  2008,  p.  13).  'I’he 
Lower  Colorado,  Upper  Colorado,  and 
Basin  and  Range  Recovery  Units  need 
the  most  growth  in  known  territories 
and  habitat  to  reach  recovery  goals. 
While  there  is  still  great  variance  in  the 
known  number  of  territories  within  the 
Coastal  California,  Gila,  and  Rio  Grande 
Recovery  Units,  these  areas  are  closer  in 
number  of  territories  and  amount  of 
habitat  to  the  established  recovery  goals. 
The  numeric  territory  goals  established 
per  Management  Unit  are  in 


denominations  of  25.  The  goal  for  some 
Management  Units  may  be  as  few  as  25 
territories  or  as  many  as  325. 

With  this  designation  of  critical 
habitat,  we  intend  to  identify  the 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  .species, 
through  the  identification  of  the 
hiatures’  primary  con.stituent  elements 
sufficient  to  support  the  life-history 
j)roces.ses  of  the  species. 

Special  Management  Considerations  or 
Protections 

When  designating  critical  habitat,  we 
asse.ss  whether  the  specific  areas  within 
the  geographical  area  occupied  by  the 
species  at  the  time  of  li.sting  contain 
features  that  are  essential  to  the 
con.ser%'ation  of  the  species  and  which 
may  require  special  management 
considerations  or  protection. 

As  mentioned  briefly  or  nd'erenced  in 
this  rule,  the  flycatcher  and  its  habitat 
are  threatened  by  a  multitude  of  factors 
occurring  at  once.  Threats  to  tho.se 
features  that  define  critical  liabitat 
(elements  of  physical  or  biological 
features)  are  cau.sed  by  various  factors. 
We  believe  the  essential  features  within 
the  critical  habitat  areas  will  require 
some  level  of  management  or  protection 
(or  both)  to  addre.ss  the  current  and 
future  threats  and  maintain  the  quality, 
quantity,  and  arrangement  of  the 
elements  of  physical  or  biological 
f(;atures  essential  to  flycatcher 
conservation. 

Es.sential  features  in  need  of  special 
management  occur  not  only  at  the 
immediate  locations  where  the 
fiycatcher  may  be  present,  but  at 
additional  areas  needed  to  reach 
recovery  goals  and  areas  that  can 
provide  for  normal  population 
fluctuations  and  habitat  succession  that 
may  occur  in  response  to  natural  and 
unpredictable  events.  The  flycatcher 
may  be  dependent  upon  habitat 
components  beyond  the  immediate 
areas  where  individuals  of  the  species 
occur  if  they  are  important  in 
maintaining  ecological  f)rocesse8  such 
as  hydrologic  regimes;  plant 
germination,  grow'th,  maintenance,  and 
regeneration  (succession); 
sedimentation:  groundwater  elevations; 
plant  health  and  vigor;  or  maintenance 
of  jirey  populations. 

The  designation  of  critical  habitat 
does  not  imply  that  lands  outside  of 
critical  habitat  do  not  play  an  important 
role  in  flycatcher  conservation.  P’ederal 
activities  outside  of  critical  habitat' are 
.still  subject  to  review  under  section  7  of 
the  Act  if  they  may  affect  the  fiycatcher 
or  its  critical  habitat  (.such  as 
groundwater  pumping,  developments, 
watershed  condition).  Prohibitions  of 
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section  9  of  the  Act  also  continue  to 
apply  both  inside  and  outside  of 
designated  critical  habitat. 

A  detailed  discussion  of  threats  to  the 
flycatcher  and  its  habitat  can  be  found 
in  the  final  listing  rule  (BO  FR  10694, 
February  27, 1995),  the  previous  critical 
habitat  designations  (62  FR  39129,  July 
22.  1997;  70  FR  60886,  October  19, 

2005),  and  the  final  Recovery  Plan 
(Service  2002,  pp.  33—42,  Appendix  F). 
Some  of  the  special  management  actions 
that  may  be  needed  for  essential  features 
of  flycatcher  habitat  are  briefly 
summarized  below. 

(1)  Restore  adequate  water-related 
elements  to  improve  and  expand  the 
quality,  quantity,  and  distribution  of 
riparian  habitat.  Special  management 
may:  increase  efficiency  of  groundwater 
management;  use  urban  water  outfall 
and  irrigation  delivery  and  tail  waters 
for  vegetation  improvement;  maintain, 
improve,  provide,  or  reestablish 
instream  flows  to  expand  the  quality, 
distribution,  and  abundance  of  riparian 
vegetation;  increase  the  width  between 
levees  to  expand  the  active  channel 
during  overbank  flooding;  and  manage 
regidated  river  flows  to  more  closely 
resemble  the  natural  hydrologic  regime. 

(2)  Retain  riparian  vegetation  in  the 
floodplain.  Special  management  may 
include  the  follow’ing  actions:  avoid 
clearing  channels  for  flood  flow- 
conveyance  or  plowing  of  flood  plains; 
and  implement  projects  to  minimize 
clearing  of  vegetation  (including  exotic 
vegetation)  to  help  ensure  that  desired 
native  species  and  exotic  vegetation 
persist  until  an  effective  riparian 
vegetation  improvement  plan  can  be 
implemented. 

(3)  Manage  biotic  elements  and 
processes.  Special  management  may 
include  the  follq^ing  actions:  manage 
livestock  grazing  to  increase  flycatcher 
habitat  quality  and  quantity  by 
determining  appropriate  areas,  seasons, 
and  use  consistent  within  the  natural 
historical  norm  and  tolerances; 
reconfigure  grazing  units,  improve 
fencing,  and  improve  monitoring  and 
documentation  of  grazing  practices; 
manage  wild  and  feral  hoofed-mammals 
(ungulates)  (e.g.,  elk,  horses,  burros)  to 
increase  flycatcher  habitat  quality  and 
quantity;  and  manage  keystone  species 
such  as  beaver  to  restore  desired 
processes  to  increase  habitat  quality  and 
quantity. 

(4)  Protect  riparian  areas  from 
recreational  impacts.  Special 
management  may  include  actions  such 
as  managing  trails,  campsites,  off-road 
vehicles,  and  fires  to  prevent  habitat 
development  and  degradation  in 
flycatcher  habitat. 


(5)  Manage  exotic  plant  species,  such 
as  tamarisk  or  Ru.ssian  olive,  by 
reducing  conditions  that  allow  exotics 
to  be  successful,  and  restoring  or 
reestablishing  conditions  that  allow 
native  plants  to  thrive.  Throughout  the 
range  of  the  flycatcher,  the  success  of 
exotic  plants  within  river  floodplains  is 
largely  a  symptom  of  land  and  water 
management  (for  example,  groundwater 
withdrawal,  surface  water  diversion, 
dam  operation,  and  unmanaged  grazing) 
that  has  created  conditions  favorable  to 
exotic  plants  over  native  plants.  Special 
management  may  include  the  following 
actions;  eliminate  or  reduce  dewatering 
stressors  such  as  surface  water  diversion 
and  groundwater  pumping  to  increase 
stream  flow  and  groundwater 
elevations;  reduce  salinity  levels  by 
modifying  agricultural  practices  and 
restoring  natural  hydrologic  regimes  and 
flushing  flood  flows;  in  regulated 
streams,  restore  more  natural  hydrologic 
regimes  that  favor  germination  and 
growth  of  native  plant  species.  Improve 
timing  of  water  draw  down  in  lake 
bottoms  to  coincide  with  the  seed 
dispersal  and  germination  of  native 
species;  and  restore  ungulate  herbivory 
to  intensities  and  levels  under  which 
native  riparian  species  are  more 
c:ompetitive. 

(6)  Manage  fire  to  maintain  and 
enhance  habitat  quality  and  quantity. 
Special  management  may  include  the 
following  actions:  suppress  fires  that 
occur;  and  reduce  risk  of  fire  by 
restoring  elevated  groundwater  levels, 
base  flows,  flooding,  and  natural 
hydrologic  regimes  in  order  to  prevent 
drying  of  riparian  areas  and  more 
flammable  exotic  plant  species  from 
developing;  and  reduce  risk  of 
recreational  fires. 

(7)  Evaluate  and  conduct  exotic  plant 
species  removal  and  native  plant 
species  rtianagement  on  a  site-by-site 
basis.  If  habitat  assessments  reveal  a 
sustained  increase  in  exotic  plant 
abundance,  conduct  an  evaluation  of  the 
underlying  cau.ses  and  conduct 
vegetation  improvement  under 
measures  described  in  the  Recovery 
Plan  (Service  2002,  Appendices  H  and 
K).  Remove  exotics  only  if:  underlying 
causes  for  dominance  have  been 
addressed;  there  is  evidence  that  exotic 
species  will  be  replaced  by  vegetation  of 
higher  functional  value;  and  the  action 
is  part  of  an  overall  vegetation 
improvement  plan.  Native  riparian 
vegetation  improvement  plans  should 
include:  a  staggered  approach  to  create 
mosaics  of  different  aged  successional 
tree  and  shrub  stands;  consideration  of 
whether  the  sites  are  presently  occupied 
by  nesting  flycatchers;  and  management 
of  stressors  that  can  improve  the 


germination,  growth,  and  maintenance 
of  preferred  vegetation. 

(8)  Manage  or  reduce  the  occurrence, 
spread,  and  effects  of  biocontrol  agents 
on  flycatcher  habitat.  Exotic  biocontrol 
tamarisk  leaf  beetle  insects  (leaf  beetles) 
were  brought  into  and  released  in  many 
locations  throughout  the  western  United 
States.  This  specific  U.S.  Department  of 
Agriculture  program  w'as  terminated  in 
2010.  largely  because  these  insects  are 
moving  farther  and  thriving  in  the 
southwestern  United  States  (within  the 
flycatcher’s  breeding  range)  where  it 
was  initially  believed  they  would  not 
persist  (APHIS  2010,  p.  2).  However, 
leaf  beetles  still  exist  within  the  United 
States,  and  specifically  within  the 
northern  range  of  the  flycatcher  in 
Nevada,  Arizona,  and  New  Mexico.  It  is 
unknown  to  what  extent  these  leaf 
beetles  will  continue  to  move 
throughout  the  Southwest.  Their  overall 
impact  or  benefit  to  the  flycatcher, 
flycatcher  habitat,  and  other  wildlife 
species  is  also  unknown,  but  there  are 
predictions  that  the  beetles  could  occur 
throughout  the  western  United  States 
and  into  northern  Mexico  (Tracy  et  al. 
2008,  pp.  1-3).  There  is  concern  about 
effects  to  the  flycatcher  in  places 
throughout  much  of  its  range  where  the 
landscape  does  not  support  healthy 
native  riparian  vegetation  (even  in  the 
absence  of  tamarisk).  Along  the  Virgin 
River  in  southwestern  Utah,  flycatcher 
breeding  attempts  have  failed 
concurrent  with  leaf  beetle  impacts  to 
the  vegetation  (Paxton  et  al.  2010,  p.l). 
Rangewide,  tamarisk  is  a  habitat 
component  of  over  half  of  all  known 
flycatcher  territories  (Durst  et  al.  2007, 
p.  15).  Therefore,  it  would  be  beneficial 
to  prevent  purposeful  or  accidental 
intra-  or  interstate  transport  of  leaf 
beetles  to  locations  that  would  increase 
the  likelihood  of  beetles  dispersing  to  . 
flycatcher  habitat.  Similarly,  because 
insects  can  travel  or  be  moved  large 
distances,  prevent  the  additional  release 
of  leaf  beetles  (in  all  their  varieties)  into 
the  environment  where  they  can 
eventually  occur  within  flycatcher 
habitat.  Where  leaf  beetle-related 
impacts  may  occur  or  are  happening, 
consider  the  previous  items  in  this  list 
and  the  Recovery  Plan  for  .strategies  to 
help  improve  the  germination  and 
growth  of  native  plants  (Service  2002,  p. 
Appendix  K). 

Criteria  Used  To  Identify  Critical 
Habitat 

As  required  by  section  4(b)(1)(A)  of 
the  Act,  we  use  the  best  scientific  and 
commercial  data  available  to  designate 
critical  habitat.  We  review  available 
information  pertaining  to  the  habitat 
requirements  of  the  species  (or  in  this 
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instance,  a  willow  flycatcher 
subspecaos).  In  accordance  with  the  Act 
and  its  implementing  regulation  at  50 
CFR  424.12(e),  we  consider  whether 
designating  additional  areas — outside 
those  currently  occupied  as  well  as 
those  ocraipied  at  the  time  of  listing — 
are  necessary  to  ensure  the  conservation 
of  this  flycatcher  subspecies.  As  defined 
under  section  3(5)(A)(i)  of  the  Act,  we 
are  designating  critical  habitat  in  areas 
within  the  geographical  area  known  to 
be  occupied  by  nesting  llycatchers  at  the 
time  of  listing  in  1995  that  contain  the 
essential  physical  or  biological  features 
and  require  special  management  or 
protections.  As  defined  under  section 
3(5)(A)(ii)  of  the  Act,  we  also  are 
designating  specific  areas  outside  the 
geographical  area  occaipied  by  nesting 
nycatf;hers  at  the  time  of  listing  (but  that 
are  within  its  known  historical  breeding 
distribution),  because  such  areas  are 
essential  for  the  conservation  of  the 
species  as  supported  by  the 
geographical  and  numerical  flycatcher 
territory  and  habitat-related  recovery 
goals  established  in  the  Recovery  Plan 
(Service  2002,  pp.  84-85). 

Stream  Segments  as  Oitical  Habitat 

We  are  designating  “stream  segments” 
as  the  descriptor  for  the  designated  area 
of  flycatcher  critical  habitat  (which  in 
some  areas  also  includes  exposed 
reservoir  bottoms).  Stream  segments  are 
appropriate  for  delineating  critical 
habitat  because  in  addition  to  providing 
stream-side  vegetation  for  flycatchers  to 
place  nests,  stream  segments  satisfy 
other  various  flycatcher  life  needs 
adjacent  to  or  between  nesting  sites 
(foraging  habitat,  streams,  elevated 
groundwater  tables,  moist  soils,  flying 
insects,  and  other  alluvial  floodplain 
habitats)  (see  Physical  or  Biological 
Features  section).  Al.so,  the  dynamic 
processes  of  riparian  vegetation 
succession  (loss  and  regrowth)  ami  river 
hydrology  allow  for  stream  segments  to 
provide  both  current  and  future  an?as 
for  flycatcher  habitat  to  grow.  Riparian 
I'egetation  in  the.se  segments  is  expected 
to  naturally  expand  and  contract  from 
flooding,  inundation,  drought,  and  the 
resulting  changes  in  the  extent  and 
location  of  flcMKlplains  and  river 
channels  (.Service  2002,  pp.  18,  D-13- 
D-15).  Therefore,  while  one  or  more  of 
the  physical  or  biological  features  an; 
currently  present,  over  time  these 
habitat  features  will  fluctuate  in  quality 
or  location  throughout  these  stream 
segments.  Management  of  stream  flows 
and  other  anthropogenic  (mann)ade) 
factors,  such  as  agricultural  practices  or 
dam  operations,  can  also  influence  the 
location  and  quality  of  the  riparian 
vegetation  in  many  of  these  stream 


.segments.  The  lateral  extent  of  each 
river  segment  occurs  within  the  100- 
year  floodplain  (see  Physical  or 
Biological  Features  section)  and  is 
further  described  below  (see  Lateral 
Extent  .section).  Therefore,  designating 
stream  .segments  as  critical  habitat  will 
prf)vide  for  the  variety  of  flycatcher  uses 
and  allow  for  ever-changing  streamside 
vegetation  habitat  quality  (in  location 
and  abundance). 

Occupancy  at  the  Time  of  Listing 

We  identified  areas  occupied  at  the 
time  of  listing  in  1995  as  tho.se  streams 
where  flycatcher  territories  were 
detected  in  any  one  season  from  surveys 
conducted  from  1991  to  l‘)94  (Sogge 
and  Durst  2008).  The  flycatcher 
rangewide  database  (.Sogge  and  Durst 
2008)  is  the  authoritative  source  for 
determining  territories  because  our  1995 
flycatcher  listing  rule  did  not  list  all 
known  data  regarding  flycatcher 
distribution  and  abundance.  We 
considered  a  broader  area  to  b(} 
occupied  than  just  the  specific  site 
where  a  territory  was  located  because 
flycatchers  are  a  neotropical  migrant 
traveling  between  Central  America  (and 
possibly  northern  .South  America)  and 
the  United  States  using  migration 
stopover  areas  for  food,  cover,  and 
shelter,  and  they  are  known  to  move  to 
different  nest  areas  from  year  to  year. 

Because  flycatchers  are  neotropical 
migrants  that  occupy  riparian  areas 
along  rivers  while  traveling  between 
wintering  and  breeding  grounds,  we 
expect  that  abundant  small  areas  along 
long  stretches  of  stream  can  be 
irregularly  occupied  by  migrant 
flycatchers  from  vear-to-year.  North- 
and  .south-bound  migrating  flycatchers 
are  frequently  found  occupying  stopover 
areas  along  streams  upstream  of. 
downstream  of,  and  b(itween  known 
breeding  sites  (Yong  and  Finch  1997, 
pp.  28.5-268;  .Service  2002,  pp.  E2-E3; 
Koronkiewicz  et  al.  2004,  pp.  9-1 1).  In 
Arizona,  migrant  flycatchers  were 
detected  at  204  sites  statewide  along  15 
of  19  river  drainages  surveyed  for 
nesting  flycatchers  over  a  10-year  period 
(Ellis  et  al.  2008,  p.  20).  Over  800 
migrant  willow  flycatchers  (subspecies 
not  known)  were  detected  along  the 
length  of  the  Lf'.R  in  20t)4  (Ellis  et  al. 
2008,  p.  26),  where  only  a  relatively  few 
known  breeding  sites  and  territories 
exist. 

.Similarly,  flycatchers  are  known  to 
have  fidelity  to  a  larger  area  along 
.stream  drainages  (rather  than  s[)eciric 
nest  site  fidelity),  and  can  move  their 
territory  locations  about  30  to  40  km  (18 
to  25  mi)  from  year  to  year  (Paxton  et 
al.  2007,  p.  4).  Locations  with  breeding 
habitat  that  are  within  30  to  40  km  (18 


to  25  mi)  of  each  other  will  have  higher 
metapopulation  connectivity,  and  there 
is  a  higher  probability  of  colonization  of 
new  habitats  that  are  within  this 
distance  (Paxton  et  al.  2007,  p.  76). 
.Sometimes,  flycatc;hers  can  even  move 
to  a  very  distant  location,  dispersing  as 
far  as  444  km  (275  mi)  from  a  previous 
year’s  nesting  area  (Paxton  et  al.  2007, 
p.  2).  I'hese  year-to-year  movements  are 
facilitated  by  the  dynamic  nature  of 
flycatcher  habitat,  changing  in  quality 
and  location  over  time.  More  dramatic 
changes  in  habitat  quality  caused  by 
events  such  as  flooding  or  inundation 
can  force  flycatchers  to  move  their 
breeding  location,  thus  causing  them  to 
use  broader  locations  and  habitat 
quality. 

Therefore,  for  this  wide-ranging  bird, 
it  is  difficult  to  preci.sely  determine 
known  occupied  areas  due  to  the 
following  considerrations:  (1)  The 
flycatcher’s  neotropical  migratory  habits 
of  occupying  stopover  areas  along 
streams  upstream  of,  downstream  of, 
and  between  breeding  sites;  and  (2)  the 
season-to-season  variation  in  habitat 
quality  and  subsequent  lack  of  specific 
nest-site  fidelity.  As  a  result,  for  the 
purpose  of  this  critical  habitat 
designation,  we  believe  it  is  most 
con.servative  and  reasonable  to  conclude 
that  any  stream  segment  along  a  stream 
where  flycatcher  territories  were 
detected  from  1991  to  1994  also  be 
considered  occupied  at  the  time  of 
listing.  Those  stream  segments 
considered  occupied  at  the  time  of 
listing  and  those  considered  not 
occupied  at  the  time  of  listing  that  we 
are  designating  as  revised  critical 
habitat  are  organized  by  Recovery  and 
Management  Units  (.see  below)  and 
described  briefly  in  the  unit 
descriptions  below.  All  of  the  .stream 
segments  occupied  at  the  time  of  listing 
contain  one  or  more  of  the  primary 
constituent  elements  supported  by  the 
physical  or  biological  features,  which 
may  reqtiire  special  management 
considerations,  or  protection  as 
described  above.  We  also  include 
whether  flycatcher  territories  were 
detected  on  stream  segments  not  known 
to  be  occupied  at  the  time  of  listing  (but 
are  essjuitial  for  flycatcher 
conservation). 

Recovery  Plan  Guidance 

We  relied  heavily  on  the  Recovery 
Plan  (Service  2002)  to  help  identify  the 
areas  that  we  are  designating  as  revi.sed 
critical  habitat  because  the  Recovery 
Plan  represents  a  compilation  of  the  best 
scientific  data  available  to  us.  We 
particularly  u.sed  the  information  from 
the  Recovery  Plan,  such  as  distribution 
and  abundance  of  flycatchers,  flycatcher 
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natural  history  and  habitat  needs,  and 
stream  segments  with  substantial 
recovery  value,  to  help  identify  stream 
segments  wdth  features  essential  to 
tlycatcher  conservation. 

The  Recovery  Plan’s  strategy, 
rationale,  and  science  for  conservation 
of  the  flycatcher  guided  our  efforts  to 
identify  essential  features  (elements  in 
sufficient  quantity  and  spatial 
arrangement)  and  areas  of  critical 
habitat  (Service  2002,  pp.  01-95). 

Because  of  the  wide  distribution  of  this 
bird  and  the  dynamic  nature  of  its 
habitat,  it  was  important  to  designate 
critical  habitat  in  areas  throughout  all  of 
the  breeding  range  of  the  flycatcher  that 
have  stated  recovery  goals.  This 
widespread  distribution  of  habitat  is 
intended  to  allow  flycatchers  to 
function  as  a  group  of  raetapopulations, 
realize  gene  flow  throughout  its  range, 
provide  ecological  connectivity  among 
disjunct  populations,  allow  for  breeding 
site  colonization  potential,  and  prevent 
cata.strophic  population  losses. 

The  Recovery  Plan  (Service  2002,  pp. 
74-76)  identifies  important  factors  to 
consider  in  minimizing  the  likelihood  of 
extinction.  These  factors  were  also 
considered  in  our  approach  to 
designating  areas  for  critical  habitat:  (1) 
The  territory  is  the  appropriate  unit  of 
measure  for  numerical  flycatcher 
recovery  goals;  (2)  populations  should 
be  distributed  throughout  the  bird’s 
range;  (3)  populations  .should  be 
distributed  close  enough  to  each  other 
to  allow  for  movement  among  them;  (4) 
large  populations  contribute  most  to 
metapopulation  stability,  while  smaller 
populations  can  contribute  to 
metapopulation  stability  when  arrayed 
in  a  matrix  with  high  connectivity;  (5) 
as  the  popmlation  of  a  site  increa.ses,  the 
{jotential  to  dispense  and  colonize 
increases;  (6)  increase  and  decrease  in 
one  population  affects  other 
populations;  (7)  .some  Recovery  and 
Management  Units  have  stable 
metapopulations,  but  others  do  not;  (8) 
maintaining  or  augmenting  (or  both) 
existing  populations  is  a  greater  priority 
than  establi.shing  new  populations;  and 
(9)  establishing  habitat  clo.se  to  existing 
breeding  sites  increases  the  chance  of 
colonization. 

Methodology  Overview 

Our  goal  was  to  propose  stream 
.segments  as  critical  habitat  within  29  of 
the  32  Management  Units  (which  are 
geographic  areas  chcstered  within  6 
Recovery  Units)  in  order  to  meet  the 
specific  numerical  flycatcher  territory 
and  habitat-related  recovery  goals 
(Service  2002,  pp.  84-85),  which  are  the 
same  criteria  that  we  are  using  to 
identify  physical  or  biological  features 


and  designate  areas  that  are  e.ssential  to 
flycatcher  conservation.  Three  of  the  32 
Management  Units  (Lower  Gila,  Pecos, 
and  Texas)  do  not  have  any  goals 
identified  in  the  Recovery  Plan  because 
of  either  the  lack  of  habitat,  the  inability 
for  habitat  to  recover,  or  the 
determination  that  meaningful 
populations  could  not  be  established 
and  persist.  Therefore,  no  critical 
habitat  was  proposed  or  designated 
within  these  three  Management  Units. 
Numerical  flycatcher  territory  recovery 
goals  for  each  of  the  29  Management 
Unit  vary  throughout  the  flycatcher’s 
range  from  as  few  as  25  territories  to  as 
many  as  325  (Service  2002,  pp.  84-85). 

In  relying  on  these  recovery  goals  and 
strategies,  we  used  a  methodology  with 
two  basic  strategies  to  identify  areas 
and,  subsequently,  river  segments 
within  those  areas  to  propose  and 
consider  as  critical  habitat.  First,  we 
identified  areas  based  upon  tht; 
presence  of  large  breeding  populations 
and  areas  with  multiple  small  breeding 
populations  that  when  found  in 
proximity,  form  a  large  population. 

Once  these  areas  were  established,  we 
identified  the  specific  end  points  of  the 
stream  segments  of  flycatcher  habitat. 
Second,  for  those  Management  Units 
with  a  specific  number  of  territories 
required  to  meet  recovery  goals,  but  no, 
or  very  few,  known  flycatcher 
territories,  we  used  information  from 
the  Recovery  Plan  (Service  2002,  pp. 
86-92)  and  other  relevant  sources  to 
identify  river  segments  with  flycatcher 
habitat.  The  results  of  this  strategy  were 
the  identification  of  .streams  that;  (1) 
Were  within  the  geographical  area 
known  to  be  occupied  by  flycatchers  at 
the  time  of  li.sting  with  elements  of  the 
physical  or  biological  features;  (2)  the 
identification  of  essential  areas  that 
were  not  known  to  be  occupied  by 
flycatchers  at  the  time  of  listing  but  that 
also  include  elements  of  the  physical  or 
biological  features  of  critical  habitat; 
and  (3)  the  identification  of  areas  for 
critical  habitat  that  have  never  been 
known  to  be  occupied  by  flycatchers  but 
are  essential  for  the  conservation  of  the 
flycatcher  in  order  to  meet  recovery 
goals. 

Areas  With  Large  Populations 
To  identify  the  areas  with  flycatcher 
habitat  in  each  Management  Unit,  we 
first  considered  sj)ecific  areas  that  are 
known  since  1991  to  have  had  large 
populations  of  nesting  flycatchers.  Since 
the  time  of  listing  in  1995,  the  known 
distribution  and  abundance  of 
flycatcher  territories  has  increased 
primarily  due  to  increased  survey  effort 
(Durst  et  al.  2008,  p.  4).  Population 
increases  have  also  been  detected  at 


specific  areas  where  habitat  quality  and 
quantity  improved.  As  a  result  of  more 
extensive  .surveys  and  research,  and  in 
particular  re-establishing  known 
occupancy  of  breeding  sites  in  Nevada, 
Utah,  and  Coloradr>.  tlie  extent  of 
streams  known  to  be  used  'oy  nrigrating, 
non-breeding,  and  dispersing 
flycatchers  has  also  expanded. 

Following  the  most  recent  rangewide 
e.stimate  in  2007,  1,299  territories  were 
described  occurring  in  California, 
Nevada,  Utah, 'Colorado,  Arizona,  and 
New  Mexico  (Durst  ef  al.  2008,  p.  4). 
Additional  sites  have  been  detected  in 
the  following  years,  but  an  updated 
rangewide  estimate  has  not  yet  been 
compiled. 

Th(!  locations  of  breeding  sites  were 
generated  from  standardized  flycatcher 
surveys  conducted  from  1991  to  2010. 
There  has  been  a  standardized  survey 
protocol  since  the  1995  li.sting  of  the 
flycatcher  that  biologists  have  used  to 
c;onfirm  the  presence  of  flycatcher 
territories  that  has  produced  reliable 
and  accurate  information  (Tibbitts  et  al. 
1994,  p.  1;  Sogge  et  nl.  1997,  p.  1;  Sogge 
et  al.  2010,  p.  1).  To  help  ensure  the 
protocol  is  being  used  properly,  the 
.Service  and  our  partners  provide  annual 
training  on  protocol  implementation  ^ 
and  flycatcher  status,  identification,  and 
natural  history. 

A  variety  of  sources  were  u.sed  to 
determine  breeding  site  location  and 
information  from  1991  to  2010.  The 
Recovery  Plan  (.Service  2002),  the  USfi.S 
flycatcher  rangewide  database  (Sogge 
and  Durst  2008).  the  2007  flycatcher 
rangewide  report  (Durst  et  al.  2008),  and 
ref:ent  survey  information  for  the  2008, 
2009,  and  2010  breeding  .seasons  were 
all  used  as  authoritative  sources  of 
information  on  breeding  flycatcher 
distribution  and  abundance.  The 
flycatcher  rangewide  database 
developed  and  maintained  by  USG.S 
(.Sogge  and  Durst  2008)  compiles  the 
residts  of  surveys  conducted  throughout 
the  bird’s  range  since  1991.  The  mo.st 
recent  rangewide  assessment  of 
flycatcher  distribution  and  abundance 
analyzed  by  USGS  (Durst  et  al.  2008) 
estimates  the  number  of  territories  that 
occur  following  the  2007  breeding 
season,  taking  into  account  that  the 
entire  range  of  the  flycatcher  is  not 
surveyed  completely  in  any  single  year. 
A  summary  of  known  hi.storical 
breeding  records  can  be  found  in  the 
Recovery  Plan  (Service  2002,  pp.  8-10). 
We  also  evaluated  data  in  reports 
submitted  during  .section  7 
consultations  and  by  biologists  holding 
.section  10(a)(1)(A)  recovery  permits; 
research  published  in  peer-reviewed 
articles,  agency  reports,  and  databa.ses; 
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and  regional  CilS  coverages  and  habitat 
models. 

We  also  examiiKid  20Ut{  to  2010  data 
that  the  Service  in  Arizona,  Nevada, 

Utah,  and  Colorado  compiled  and 
(Mitered  into  .separate  databases  and 
spreadsheets  and  data  from  the  USGS 
and  IJ.S.  Bureau  of  Reclamation  (IISBR) 
for  C;alifornia  and  New  Mexico, 
respectively.  I'he.se  data  w(M'e 
compatible  aiui  therefore  able  to  lx; 
added  to  results  of  the  2007  I ISGS 
rangewide  database  (Sogg'e  and  Durst 
2008)  and  report  (Durst  e/  u/.  2008, 
entire)  to  identify  breeding  site 
locations,  torritorv  abundance  and 
distribution,  and  large  populations. 
However,  the.se  additional  3  years  of 
raw  data  have  not  Ixien  svnthesized  liy 
uses  into  tlKur  overall  USGS 
rangewide  dataha.se  (Sogge  and  Durst 
2008)  and  analyziid  (consistent  with 
Durst  t;l  al.  2008,  (Mitire)  to  e.stiinate  the 
overall  existing  number  of  territories 
across  the  flycatcher’s  range  in  a  single 
year.  Since  this  new(!r  information  has 
not  he  analyzed  along  with  the 
remaind(^r  of  tlu’  data,  the  data  up  to 
2007  were  the  best  available  information 
for  us  to  identify  llie  ovcirall  numlier  of 
estimated  territories  known  to  occur 
across  a  geographic  area,  such  as  a 
Management  Unit  or  Recoverv  Unit. 
Thenifore,  the  lufst  available  information 
for  estimating  the  numlxir  of  territories 
rangewide  is  the  compiled  information 
uj)  through  the  2007  breeding  season 
(Durst  at  (ti.  200H,  entire;  Sogge  and 
Durst  2008). 

In  order  to  identifv  areas  with  large 
llycatcher  populations,  w(!  first 
considered  and  defimid  a  “large" 
population.  We  defiiuid  a  large 
population  as  a  single  breiuling  site  or 
collection  of  smaller  connected  breeding 
sites  that  support  10  or  more  territoriirs 
in  a  single  year.  We  selected  10  or  more 
territories  to  idimtifv  a  large  population 
because  thr;  flycatcher  population 
viability  analysis  indicat(!S  a  hriHuling 
site  exhibits  greatest  long-term  stability 
with  at  hia.st  10  territories  (Servio;  2002, 
p.  72).  barge  populations  persist  longer 
than  small  ones,  and  produce  inon; 
disjiersers  capable  of  (miigrating  to  other 
populations  or  colonizing  lunv  areas 
(.Service  2002.  p.  74).  In  addition, 
smaller  populations  with  high 
connectivity  to  other  small  populations 
can  provide  as  much  or  more  stability 
than  a  single  isolated  larger  ()o|)ulation 
with  the  same  number  of  territories 
because  of  the  potential  to  dispersi; 
colonizers  throughout  the  network  of 
breeding  sites  (Service  2002,  p.  7.1). 

Once  the  distribution  and  abumlance 
of  flycatcher  breeding  sites  weri; 
idiMitified  and  mapped,  w'e  considered 
the  degree  of  connectivity  to  assign 


smaller  .separate  flycatcher  breeding 
sites  and  the  distance  from  large 
populations  to  (ivaluate  th(\S(!  areas  as 
critical  habitat.  In  other  words,  how 
much  area  around  breeding  sites  should 
be  considiMed  as  critical  habitat  To 
determine  the.se  distances,  w(!  examined 
the  known  between-year  movmnents  of 
banded  adult  and  juvenih;  flycatchers, 
riu!  USGS’s  10-year  IlycatcluM'  studv  in 
central  Arizona  is  the  key  inovtMiumt 
study  that  has  generated  the.se 
conclusions  (Paxton  at  al.  2007,  pp.  10- 
80),  augmented  by  other  flycatcher 
banding  and  re-sighting  studies 
(Sedgwick  2004,  p.  1103;  Mcb(!od  at  al. 
2008,  pp.  93-112).  These  studies  found 
that  flycatchers  have  higher  site  fidelity 
than  lUist  fidelity  and  can  move  among 
breeding  sites  within  drainages  and 
between  drainages  (Kenwood  and 
Paxton  2001,  pp.  30-31).  Within- 
drainage  movements  are  more  common 
than  between-drainage  moveiiKMits 
(Paxton  at  al.  2007,  p.  77).  Juveniles 
disperse  the  farthest  and  were  the  only 
group  of  flycatchers  to  connect  vm  y 
distant  populations  (Paxton  at  al.  2007, 
p.  74).  Banded  flycatchers  from  season- 
to-.season  wen;  recorded  moving  across 
a  wide  area  from  10  m  (110  feet)  to  444 
km  (271  mi)  (Paxton  at  al.  2007.  p.  2). 

Becau.se  of  the  broad  range  of 
llycatcher  movements,  it  is  a  challenge 
to  apply  a  single  distance;  to  charact(;rize 
the  degree  of  connectivity  of  seijiarated 
llycatcher  brt*eding  sites.  However, 

USG.S  (Paxton  at  al.  2007,  pp.  4,  7(1.  84. 
139,  140)  assimilated  all  of  the 
movement  information  and  concluded 
that  rapid  colonization  of  llycatcher 
bree'ding  sites  and  increa.sed 
metapopulation  stability  could  be 
accomplished  by  (‘stablishing  breeding 
sites  within  30  to  40  km  (18  to  21  mi) 
oft;ach  other.  Flycatchers  al  these 
breeding  sites  gan  disjier.se  or  move 
betw(;en  sites  within  the  same;  year  or 
from  year-lo-y(;ar.  This  proximity  oi 
these  sites  would  increase  the 
connectivity  and  stability  ol  the 
nu;tapopulation  and  smaller,  more; 
distant  breeding  sites. 

As  a  result  of  USGS’s  conclusion,  wi; 
decided  to  u.se  31  km  (22  mi),  tlu; 
average  of  the  reported  rang(;,  as  a 
radius  to  identify  an  area  surrounding 
known  large  (lycatcher  bre(;ding  silt;s 
and  the  distance  to  comuHil  small(;r 
populations  to  identify  a  larg(; 
population.  Because  lh(;r(;  was  no 
distinction  by  U.SGS  of  a  distam.e 
within  this  30  to  40  km  (18  to  21  mi) 
range  that  was  more  valuable  to 
flycatchers,  we  believe  the  aviirage  is  the 
best  r(;presentation.  After  a  large 
population  area  was  established,  we 
determined  whether  other  breeding  sites 
in  proximity  occurr(;d.  If  so,  this  would 


add  to  our  large  population  area, 
g(;n(;rat(;  an  additional  35-km  (22-mi) 
radius  and  extend  our  area,  and  .so  on. 

W(;  also  us(;d  this  35-km  (22-mi)  radius 
to  id(;ntify  tho.se  highly  connected 
brt;oding  sites  with  a  small  number  of 
territories  that  together  ecpialed  a  large 
llycatcher  population. 

Following  the  identification  of  these 
areas  that  surround  large  llycatcher 
populations,  w'e  determitied  where 
flycalch(;r  habitat  occurred  on  streams 
and  where  to  establish  end  points  for 
critical  habitat.  We  used  the  Recovery 
Plan  and  other  literature  sources  and 
local  knowdedge  to  identify  stream  . 
segments.  In  combination  with  these 
ari'as  of  llycatcher  habitat,  we  then 
considered  the  numerical  and  habitat- 
related  recovery  goals,  and  current  and 
previous  number  of  known  territories. 

We  also  considered  site-specific 
knowledge  of  these  streams,  aerial 
photography,  agency  reports,  and  input 
from  other  resource  managers.  The 
proximity  and  connectivity  of  segments 
to  know'll  populations  and 
metapopulation  stability  w'ere  also  key 
aspects  of  the  flycatcher’s  natural 
history  we  considered  in  delineating 
riv(;r  s(;gment  end  points. 

In  hoth  the  Roosevelt  and  Middle  Rio 
Grande  Management  Units,  our  methods 
identified  a  large  population  area  w'here 
the  current  number  of  flycatcher 
territori(;s  needed  to  reach  management 
unit  recovery  goals  has  been  surfiassed 
bv  tw'o  and  three  tim(;s,  respectively.  In 
order  to  identify  stream  segments  and 
end  points  for  critical  habitat  that 
supports  our  recovery  goals  in  this 
uni(iue  siluatiTm,  we  considered 
additional  factors  such  as  the  known 
llucluation  and  persistence  of  territories 
over  time  (such  as  those  associated  with 
reservoir  inundation),  territory 
proximity,  and  metapopulation  stability. 
Both  Management  Units  have  largo 
llycatcher  populations  located  w'ithin 
the  conservation  spaci;  of  reservoirs, 
which  can  produce  a  large  amount  of 
habitat  and  number  of  territories.  But 
the  persistence  of  these  reservoir 
habitats  and  territories  can  also  be 
le.ssened  as  a  result  of  precipitation, 
river  inflow',  and  dam  operations  that 
affect  habitat  availability  over  time, 
rhenifore,  bei.ausi;  of  the  dynamic 
fluctuation  of  habitat  and  territories 
within  these  re.s(;rvoirs,  we  .selected 
areas  of  habitat  that  overall  can  contain 
a  groatcM'  number  of  territories  than  are 
id(;ntified  in  the  Recovery  Plan  in  order 
to  meet  the  goals  for  habitat  and 
territory  persistence  over  time.  These 
habitats  included  portions  of  re.servoirs 
and  stKiamside  habitat  outside  of  the.se 
reservoirs,  w'hich  together,  can  support 
the  goals  of  t(;rritory  and  habitat 
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persistence  through  tinu;  when  lake 
elevations  remain  high.  With  the 
nuinher  of  current  territories  far 
exceeding  recovery  goals  in  tluise 
Management  Units,  w'e  found  that  some 
octmpied  habitats  at  the  perinuiter  of  our 
large  ])opulati(m  areas  became  less 
important  to  reach  recovery  goals. 
Because  of  the  unique  situation  where 
the  number  of  territories  exceeds  the 
numerical  goals  established  in  the 
Recovery  Plan,  we  did  not  identify  .some 
portions  of  stream  segments  with 
territories  along  the  Rio  CJrande  and  Salt 
Riviir  as  c:ritical  habitat.  Although  these 
areas  wore  occupied  at  the  time  of 
listing  and  had  some  of  the  tdements  of 
physical  and  biological  featur(;s,  they 
were  determined  not  to  h(?  essential  for 
llycatcher  conservation  ami  were  not 
included  as  critical  habitat. 

Nearly  the  entire  areas  of  the  San 
Di(!go  and  Santa  Ana  Management  Units 
in  tin;  (’.oastal  California  R(;covery  Unit 
were  identified  as  a  large  population 
area  becau.se  of  the  wide;  distribution 
and  proximity  of  occupied  strinims 
segments  within  them.  In  contrast  to 
other  Management  Units,  our  methods 
w(!re  unable  to  distinguish  more  specific 
areas  to  designate  within  these 
Management  Units. 

Abso.  our  nuithodology  discussed 
above  w^as  unable  to  distinguish  areas 
within  some  Management  Units  where 
neither  large  populations  nor  small 
populations  with  high  connectivity 
were  knowm  to  occur.  For  exam|)le,  in 
the  Amargosa,  .Santa  Cruz,  San 
Francisco,  Hassayampa  and  Agua  Fria, 
.San  Juan,  Powell,  and  Lower  Rio  Crande 
Management  Units,  there  are  no  knowm 
brefiding  sites  with  10  {)r  morif 
flycatcher  t(!rritories,  nor  are  anv  known 
territories  in  high  ct)nnec;tivity  that 
create  a  large  population.  Similarly,  in 
some  Management  Units  a  large* 
]iopulatiOn  and  surrounding  area  was 
identified,  but  that  area  was  found  not 
to  be  of  adequate  size  to  include  enough 
river  segments  needeul  to  support  tlu! 
number  of  territories  called  for  in  the 
recovery  goals.  This  situation  occurred 
in  the  Litlh?  C.olorado,  .Santa  Ynez,  and 
.Santa  (3ara  Management  Units.  In  all  of 
thee.se  casees.  we  useed  the  guidance  from 
the  Reeeeoverv  Pl;in,  loe:al  knowleedge 
about  habitat,  and  other  informatieen 
available  to  identify  additional  streeam 
siegments  as  important  to  meeet  reee:oveery 
goals,  and  theerefeere,  eesseehtial  for  the 
e;on.servation  eef  flyeeatcheer. 

When  geenerating  the  river  seegments  in 
the  situations  wheere  there  \yere  few 
territories  to  help  guide  us,  wae  reelied 
heavily  u|:)on  receemmendations  and 
straleegies  jerovideed  in  the  Reeexeveery  Plan 
and  leee.al  knowleelgo  of  habitat 
eeonditions,  maps,  anel  flye;ati;her  natural 


history.  We  akso  seeught  infeermation 
from  other  sourcees  threeugh  this  i:ritical 
habitat  designation  jereuxess.  The 
Recoveery  Plan  identified  portions  of 
streams  for  eacli  Management  Unit  that 
would  t;ontribute  significantly  toward 
recovery  (Service  20t)2.  pj).  88-92). 

The.se  streams  were  not  listed  for  the 
purpose  of  designating  critical  habitat 
nor  were  they  intended  to  b(!  the  only 
streams  that  were  iin()ortant  for 
recovery,  but  they  did  identify  stniams 
of  substantial  recovery  value.  Also.  w(! 
have  generated  additional  information 
since  the  Recovery  Plan  was  completed 
about  river  .segments  and  whether  they 
have  or  do  not  have  substantial  recovery 
value.  .Still,  the  list  of  stream  segments 
described  in  the  Rtu.ovmry  Plan  (.Service 
2002,  pp.  80-92)  provides  important 
guidance,  especially  for  Management 
LInits  where  there  are  few  known 
flycatcher  sites,  to  guide  our  critical 
habitat  designation.  .Sit(5-spec.ific 
know'ledgt;  of  these  streams,  aerial 
photography,  agency  reports,  and  input 
from  other  resource  managers  wen;  also 
considered.  The  proximitv  and 
connectivity  of  segments  to  known 
populations  and  metapopulation 
stability  were  also  key  aspects  of  the 
flvcatcher's  natural  history  w’e 
considered  in  delijieating  these  areas. 

The  streams  designated  as  revised 
llycatcher  critical  habitat  are  dii.scrilxul 
below.  Those  stnuuns  not  within  the 
geographical  area  known  to  be  occupied 
at  the. time  of  listing  were  determined  to 
be  essential  for  flycatcher  conservation. 

Migratorv  Habitat 

Habitat  for  migrating  Ilycatchers  is 
cajjtiired  in  this  revised  designation  by 
our  approach  to  identify  critical  habitat 
as  “riv(;r  segments”  and  distributing 
segments  across  the  flycatcher’s 
breeding  range  wdthin  the  southwestern 
United  .States.  We  are  currently  unable 
to  distinguish  the  valiu!  of  specific 
locations  along  particular  streams  for 
flycatcher  migration,  bec;au.se  .sto|)over 
areas  contain  broad  habitat  quality  in 
wdde-ranging  locations,  are  only  for 
short-term  u.se,  and  have  uncertain 
r)ccurrence  from  year-to-year  (Finch  ot 
al.  2000,  pp.  73,  70-77).  Additionally, 
Ilycatchers  are  difficult  to  distinguish 
from  other  flycatcher  species  and 
subspecies  during  migration  (Finch  at 
al.  2000,  pp.  71-72).  Migrant  Ilycatchers 
can  sometimes  he  found  in  unusual 
locations  away  from  riparian  areas 
(Finch  al  al.  2000,  p.  70),  but  many,  if 
not  most,  are  detected  w’hile  searching 
for  nesting  flycatchers  (McLeod  at  al. 
2005,  pp.  9-11;  Ellis  at  al.  2008,  pp.  20- 
27).  An  extensive  study  of  flycatcher 
habitat  use  along  the  LCR  (from  Lake 
Mead  to  Mexico)  and  some  of  its  major 


tributaries  in  Arizona  and  southern 
Nevada  and  Utah  found  migrating 
flycatchers  in  consecutive  y(;ars 
occurring  in  nearly  all  study  areas  and 
over  half  of  the  survey  sites  (McLeod  at 
al.  2005,  pp.  9-1 1;  Koronkiewicz  at  al. 
200().  pp.  11-13).  .Similarly,  migratory 
flycatcluir  movement  was  regularly 
detected  along  the  Middle  Rio  Urande 
(Yong  and  Finch  1997,  p.  255).  As  a 
result  of  th(!se  factors,  w'e  expect  similar 
llycatcluT  migration  behavior  for  the 
other  major  drainages  where  flycatchers 
bre(!d  throughout  its  range  and  where 
these  locations  are  included  within  this 
designation.  'I’herefore,  flyi;atcher 
migration  habitat  is  captured  within  our 
methods  for  identifying  critical  habitat 
to  reach  recovery  goals,  becau.se:  (1)  We 
art!  (hisignating  areas  as  broader  river 
segmeuts;  (2)  our  areas  will  be 
geograi)hically  located  across  a  broad 
area  of  the  .Southw'est  tincompassing 
most  of  the  range  of  the  flycatcher;  and 
(3)  w(!  are  identifying  anxis  surrounding 
t(!rritory  and  breeding  sites  w'here 
migrant  flycatchers  are  most  often 
detected. 

Lateral  Ext<!nt 

For  thi!  lateral  extent  or  width  of 
flycatcher  critical  habitat,  we 
c:onsidered  tlu!  variety  of  pur])os(!S 
riparian  habitat  .serves  the  flycatcher; 
the  dynamic  nature  of  rivers  and 
riparian  habitat;  tbe  relationship 
betw'een  the  location  of  rivers,  flooding, 
and  riparian  habitat;  and  the  expected 
boundaries,  over  time,  of  thes(!  habitats. 
The  condition  or  (juality  of  riparian 
habitat  that  flycatchers  use  adjaccint  to 
stn!ams  for  breeding,  fetiding,  sheltering, 
cover,  disj)er.sal,  and  migration  stopover 
areas  varies.  Riparian  habitat  is 
dependent  on  the  location  of  river 
channels.  flood])lain  soils,  subsurface 
water,  and  floodplain  shape,  and  is 
driven  by  the  w'ide  vafiety  of  high, 
medium,  and  low  flow  events.  In 
addition,  manmade  factors  such  as 
diversion  ditches  or  agricultural  return 
flows  can  als't)  influence  riparian 
vegetation  di.stribution.  Over  time,  river 
channels  can  braid  or  move  from  one 
side  of  the  floodplain  to  the  other. 
Flooding  occurs  at  periodir;  fniquencies 
that  recharge  acpiifers  and  that  deposit 
and  moisten  fine  floodplain  soils  which 
create  seedbeds  for  riparian  viigetation 
germination  and  growth  within  lhe.se 
boundaries. 

In  this  designation,  we  consider  the 
riparian  zone  where  flycatch(*r  habitat 
occurs  to  be  the  area  .surrounding  the 
select  river  segment  that  is  directly 
influenced  by  riv(!r  functions.  The 
|)res(!nt  boundaries,  for  mapping 
purj)oses.  of  the  lateral  extent  or 
riparian  zone  (in  other  words,  the 
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surrogate  for  tlie  delineation  of  the 
lateral  boundaries  of  critical  habitat 
within  stream  segments)  were  derived 
by  one  of  two  methods.  The  area  was 
either  captured  from  existing  digital 
data  sources  (listed  below)  or  created 
through  expert  visual  interpretation  of 
remotely  sensed  data  (aerial 
photographs  and  satellite  iniagery — also 
listed  below).  (ilS  technology  was 
utilized  throughout  the  lateral  extent 
determination.  ESRI,  Inc.  Arclnfo  8.3 
was  used  to  perform  all  mapping 
functions  and  image  interpretation.  Pre¬ 
existing  data  sources  used  to  assist  in 
the  process  t)f  delineating  the  lateral 
extent  of  the  riparian  zones  for  this 
designation  included:  (1)  National 
Wetlands  Inventory  digital  data  from  the 
mid-1980s,  2001,  and  2002;  (2)  Federal 
Emergency  Management  Agency  199.5, 
Q3  100  year  flood  data:  (3)  U.S.  Census 
Bureau  Topologically  Integrated 
Geographic  Encoding  and  Referencing 
(TIGER):  and  (4)  2000  digital  data.  The 
riparian  zone  is  anticipated  to  occur 
within  the  100-year  floodplain. 

Where  pre-existing  data  may  not  have 
been  available  to  readily  define  riparian 
zones,  visual  interpretation  of  remotely 
sensed  data  was  used  to  define  the 
lateral  extent.  Data  sources  used  in  this 
included:  (1)  Terra.server  online  Digital 
Orthophoto  Quarter  Quads,  black  and 
white,  1990s  era  and  2001;  (2)  USGS 
Digital  Orthophoto  Quarter  Quads  1997; 
(3)  USGS  aerial  photographs,  1  meter, 
color-balanced,  and  true  color,  2002;  (4) 
Landsat  5  and  Landsat  7  Thematic 
Mapper,  bands  4,  2,  3,  1990-2000;  (5) 
Emerge  Corp,  1  meter,  true  color 
imagery,  2001;  (6)  Local  Agency 
Partnership,  2  foot,  true  color,  2000;  and 
(7)  NWl  aerial  photographs,  2001-2002. 

We  refined  all  lateral  extents  for  this 
designation  by  creating  electronic  maps 
of  the  lateral  extent  and  attributing  them 
according  to  the  following  riparian  sub- 
classifications.  Riparian  developed 
areas,  as  defined  below,  are  not 
included  in  our  critical  habitat 
designation  since  these  areas  do  not 
contain  the  primary  constituent 
elements  (see  Primary  Constituent 
Elements  for  the  Flycatcher  section 
above),  are  not  considered  essential  to 
flycatcher  conser\’^ation  and,  therefore, 
do  not  meet  the  definition  of  critical 
habitat.  We  separated  riparian  areas  into 
the  following  two  categoriesi  (1 ) 

Riparian  Vegetated:  This  class  is  used  to 
describe  areas  still  in  natural 
unvegetated  wetlands,  water  bodies,  and 
any  undeveloped  or  unmanaged  lands 
within  the  approximate  riparian  zone. 

(2)  Riparian  Developed:  This  cla.ss  is 
u.sed  to  describe  all  developed  areas, 
such  as  urban  and  suburban 
development,  agriculture,  utility 


structures  and  .stations,  mining,  and 
extraction. 

Mapping 

When  (hitermining  critical  habitat 
boundaries  within  this  final  rule,  we 
made  every  effort  to  avoid  including 
developed  areas  such  as  lands  cov(?red 
by  buildings,  pavement,  and  other 
structures  because  such  lands  lac;k 
physical  or  biological  features  for  the 
flycatcher.  The.se  types  of  developments 
are  not  often  found  adjacent  to  rivers 
within  floodplains,  and  may  not  be 
found  on  recent  maps.  The  scale  of  the 
maps  we  prepared  under  the  parameters 
for  publication  within  the  Code  of 
Federal  Regulations  may  not  reflect  the 
removal  of  such  developed  lands.  Any 
such  developed  lands  inadvertently  left 
inside  critical  habitat  boundaries  shown 
on  the  maps  of  this  final  rule  have  been 
excluded  by  text  in  the  rule  and  are  not 
designated  as  critical  habitat.  Therefore, 
a  Federal  action  involving  these 
developed  lands  will  not  trigger  section 
7  consultation  with  respect  to  critical 
habitat  and  the  requirement  of  no 
adverse  modification  unless  the  specific 
action  would  affect  the  physical  or 
biological  features  in  the  adjacent 
critical  habitat. 

The  critical  habitat  designation  is 
defined  by  the  map  or  maps,  as 
modified  by  any  accompanying 
regulatory  text,  presented  at  the  end  of 
this  document  in  the  rule  portion.  We 
include  more  detailed  information  on 
the  boundaries  of  the  critical  habitat 
designation  in  the  preamble  of  this 
document.  We  will  make  the 
coordinates  or  plot  points  or  both  on 
which  each  map  is  based  available  to 
the  public  on  http:// 
www.regulations.gov  at  Docket  No. 
FWS-R2-ES-201 1-0053  on  onr  Internet 
site  at  http://www.fws.gov/southwest/es/ 
arizona/,  and  at  the  field  office 
responsible  for  the  designation  (.see  FOR 
FURTHER  INFORMATION  CONTACT  above). 

Summary  of  Criteria  U.sed  To  Identify 
Criti(*,al  Habitat 

Our  initial  .steps  and  approach  in 
generating  areas  for  flycatcher  critical 
habitat  were  to  identify  areas:  (1) 

Known  to  be  within  the  specific 
geographic  area  occupied  by  the 
flycatcher  at  the  time  of  listing  (from 
surveys  occurring  from  1991  to  1994) 
that  contain  the  physical  or  biological 
features  which  may  require  special 
management  or  protections:  and  (2)  that 
are  es.sential  to  flycatcher  con.servation 
based  on  the  Recovery  Flan  goals. 

Following  the  evaluation  of  the  two 
factors  above,  our  goal  was  to 
incorporate  the  conservation  strategies 
described  in  the  Recovery  Flan.  These 


strategies  de.scribe  the  importance  of 
flycatcher  habitat  to  support  stable  and 
growing  breeding  populations,  to 
provide  migration  stopover  areas,  to 
protect  against  simultaneous 
catastrophic  loss,  to  maintain  gene  flow, 
to  prevent  isolation  and  extirpation,  and 
to  provide  colonizers  to  use  new  areas. 
Also,  the  Recovery  Flan  describes  the 
importance  of  habitat  that  supports  large 
breeding  populations  of  flycatchers  and 
small  populations  that,  when  in 
proximity,  equal  a  large  population.  To 
achieve  these  goals,  the  Recovery  Flan 
describes  a  recovery  strategy  of 
di.stributing  flycatcher  habitat  that  could 
hold  a  specific  minimum  number  of 
breeding  territories  across  29  different 
Management  Units  in  portions  of 
California,  Nevada,  Utah,  Colorado, 
Arizona,  and  New  Mexico. 

We  therefore  created  criteria  and 
methodology  to  identify  areas 
surrounding  large  populations  and 
small  populations,  in  proximity,  that 
equaled  a  large  population.  We  u.sed  a 
35-km  (22-mi)  distance  as  a  radius  to 
identify  areas  around  large  flycatcher 
populations  (those  with  at  least  10 
territories)  and  small  populations  in 
high  connectivity  that  together  equal  a 
large  population. 

We  chose  to  generate  critical  habitat 
in  “river  segments*’  to  account  for  the 
dynamic  aspects  of  flycatcher  riparian 
habitat,  the  changing  locations  of 
flycatcher  habitat  due  to  these  dynamic 
conditions,  population  growth,  and  the 
variety  of  other  life-history  needs  such 
as  nest  placement,  foraging,  dispersing, 
cover,  shelter,  and  migration  habitat. 
Once  these  broad  areas  were 
established,  we  identified  .stream 
segments  with  flycatcher  habitat  that  we 
believe  will  support  the  numerical 
territory  and  habitat-related  recovery 
goals  for  the  29  Management  Units 
described  in  the  Recovery  Flan. 

Some  Management  LJnits  with 
recovery  goals  do  not  have  known  large 
populations  or  small  populations  that 
equal  a  large  population  in  high 
connectivity.  Also,  in  some 
Management  Units,  an  area  may  not 
contain  enough  habitat  to  reach  the 
number  of  territories  stated  in  the 
Recovery  Flan.  In  these  instances,  we 
relied  upon  the  Recovery  Flan  guidance 
(recovery  strategy,  stream  identification, 
and  habitat  descriptions),  flycatcher 
detections,  and  local  expertise  in  habitat 
(juality  to  identify  river  segments 
considered  essential  for  the 
con.servation  of  the  species. 

The  lateral  extent  of  river  segments 
designated  as  critical  habitat  represent 
the  riparian  zone,  which  is  an  area  that 
is  most  directly  influenced  by  river 
functions  and  is  anticipated  to  occur 
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within  the  100-ynar  lloodplain.  Wo 
rroatod  llioso  boundaries  from  existing 
digital  sources  and  visual  interpretation. 

Overall,  these  designated  stream 
segments  represent  flycatclujr  habitat 
known  to  he  occupied  at  the  time  of 
listing  and  essentia!  areas  that  liave  high 
recovery  value.  The  designated  areas 
support  stable  and  growing  breeding 
populations,  [)rovide  nngration  stopover 
areas,  protect  against  simultaneous 
catastrophic  loss,  maintain  gene  flow, 
prevent  isolation  and  extirpation,  and 
encourage  colonizers  to  u.se  new  areas. 
All  strfuun  segments  provide  habitat  for 
a  wide  distribution  of  flycatcher 
territories,  including  areas  for 
population  grow'th  to  imset  numerical 
and  habitat-related  recov'ery  goals.  The 
designated  areas  also  support  other 
important  flycatcher  needs  such  as 
migration,  dispersal,  foraging,  and 
shelter  to  reach  tin;  geograj)hic 
distribution  and  habitat-related  recovery 
goals. 

We  are  designating  as  critical  habitat 
lands  that  we  have  determined  were 
occupied  at  the  time  of  listing  and 
contain  sufficient  elements  of  physical 
or  biological  featunis  to  support  life- 
historv  process(!S  essential  for  the 
con.servation  of  the  species  (as  defined 
under  section  3(.'j)(A){i)  of  the  Act),  and 
lands  outside  of  the  geographical  area 
occupied  at  the  time  of  listing  that  we 
have  determined  are  e.ssential  for 
flycatcher  c:onservation  (as  defined 
under  section  3(5)(A)(ii)  of  the  Act).  The 
occupied  stream  scigmenis  an; 
designated  based  on  sufficient  (dements 
of  physical  or  biological  features  being 
present  to  support  flycatcher  life 
processes.  Some  segments  contain  all  of 
the  identified  elements  of  physical  or 
biological  features  and  support  multiple 
life  processes.  Some  segments  contain 
only  some  elements  of  the  physical  or 
biological  filatures  necessary  to  support 
the  flycatcher’s  particular  use  of  that 
habitat. 

Final  Critical  Habitat  Designation 

We  are  designating  stream  segments 
in  24  Management  Units  found  in  six 
R(;covery  Units  as  flycatcher  critic’.al 
habitat.  Following  our  evaluation  and 
analysis  under  section  4(b)(2)  of  the  Act, 
stream  segments  in  five  Management 
Units  (Owems,  Middle  ('.olorado.  Hoover 
to  Parker  Uam,  Parker  Dam  tcfSoutherly 
International  Border,  and  Lower  Rio 
Grande  Management  Units)  where 
recovery  goals  occur  and  critical  habitat 
was  proposed  were  excluded  in  their 
entir(ity  (see  Exclusions  s(iction).  The 


designated  stream  segmemts  occur  in 
California,  Nevada,  Utah,  Colorado, 
Arizona  and  N(’w  Mexico  and  include  a 
total  of  approximately  1,975  km  (1,227 
mi)  of  streams.  The  following  list 
represents  the  nam(«  of  the  [)ortions  of 
streams  that  are  being  designated  as 
flycatcher  critical  habitat  organized  by 
Recovery  and  Management  Unit.  In 
order  to  help  further  understand  the 
location  of  these  chisignated  stream 
segments,  please  s(;e  tin;  a.ssociated 
maps  found  within  the  Regulation 
f’romulgation  section  of  this  final  rule. 

Coastal  California  Uecovv.ry  Unit  in 
California 

(1)  Santa  Ynez  Management  Unit — 
Santa  Ynez  River  and  Mono  Cret'k, 

(2)  Santa  Clara  Management  Unit — 
Santa  Clara  River,  Ventura  River,  Pirn 
Creek,  (jastaic  Creek,  Big  Tujunga 
Canyon,  and  San  Gabriel  River. 

(3)  Santa  Ana  Management  Unit — 

Bear  Creek,  Mill  Creek,  Oak  Glen  Creek, 
San  Timoteo  Cr(jek,  Santa  Ana  Riv(!r 
(including  portions  (jf  Prado  Basin), 
Waterman  Creek,  and  Bautista  Creek. 

(4)  San  Di(!go  Management  Unit — 
Santa  Margarita  River,  DeLuz  Creek,  San 
Luis  Rey  River,  Pilgrim  0(iek,  Agua 
Hedionda  Oeek,  Santa  Y.sabel  Cr(;ek, 
Temescal  (]reek,  Temecula  Oeek, 
Sweetwater  River,  and  San  Di(;go  River. 

Basin  and  Mojave  Becoveiy  Unit  in 
California  and  Nevada 

(5)  Kern  Management  Unit — South 
Fork  Kern  River  (including  upper  Lake 
Isabella)  and  Canebrake  Oeek, 
California. 

(())  Mojave  Management  Unit — Deep 
Creek.  Holcomb  Creek,  Mojave  River, 
and  West  Fork  Mojave  River,  California. 

(7)  Salton  Managenumt  Unit — San 
Felipe  Creek  and  Mill  Creek,  (California. 

(8)  Amargosa  Management  Unit — 
Willow'  Oeek,  California;  Amargosa 
River,  California  and  Nevada;  and  five 
separate  riparian  areas  within  Ash 
M(iadows  National  Wildlife  Refuge, 
Nevada. 

Lower  Colorado  Recovery  Unit  in 
Nevada,  California  and  Arizona  Border, 
Arizona,  Utah,  and  New  Mexico 

(t))  Little  Colorado  Management 
Unit — Little  Colorado  Riv(?r  and  West 
Fork  Little  (Colorado  River,  Arizona. 

(10)  Virgin  Management  Unit — Virgin 
River,  Nevada,  Arizona,  and  Utah. 

(11)  Pahranagat  Management  Unit — 
Pahranagat  River,  Nevacla. 

(12)  Bill  Williams  Management  Unit — 
Big  Sandy  Riv(ir,  Bill  Williams  River. 


and  Santa  Maria  Rivers  (including 
upper  Alamo  Lake),  Arizona. 

Upper  Colorado  Recovery  I  hnt  in 
Arizona,  Utah,  Colorado,  and  New 
Mexico 

(13)  San  Juan  Management  Unit — Los 
Pinos  River,  (Colorado;  San  Juan  River 
(north  hank),  Utah. 

(14)  Powell  Management  Unit — F’aria 
River,  Utah. 

Gila  Becoveiy  Unit  in  Arizona  and  Now 
Mexico 

(15)  V(;rdo  Management  Unit — Verde 
River,  Arizona. 

(10)  Roosevelt  Management  Unit — 

.Salt  River  and  Tonto  Creek,  Arizona. 

(17)  Middle  Gila  and  San  Pedro 
Management  Unit — Gila  River  and  San 
Pedro  River.  Arizona. 

(18)  Upper  Gila  Management  Unit — 
(Cila  River  in  Arizona  and  New  Mexico. 

(19)  Santa  Cruz  Management  Unit — 
Santa  (Cruz  River,  Empire  C.ulch,  and 
(Cienega  (Creek,  Arizona. 

(20)  San  F’rancisco  Management 

Unit — San  Francisco  River,  Arizona  and 
New  Mexico. 

(21)  Hassayampa  and  Agua  Fria 
Management  Unit — Hassayampa  River, 
Arizona. 

Bin  Grande  Recover]'  Unit  in  New 
Mexico  and  Colorado 

(22)  San  Luis  Valley  Management 
Unit — Con«!jo.s  River  and  Rio  Grande, 
(Colorado. 

(23)  Upper  Rio  Cirande  Management 
Unit — (Coyote  Creek,  Rio  Grande.  Rio 
Grande  del  Rancho,  and  Rio  Fernando, 
New  Mexico. 

(24)  Middle  Rio  Grande  Management 
Unit — Rio  Grande,  New  Mexico. 

Table  1  below  lists  all  the  streams 
included  in  this  revised  d(!signation  and 
whether  they  are  considered  occupied  at 
the  time  of  listing  and  whether  they  are 
currently  considered  occupied. 

We  note  which  streams  were  within 
the  geographical  area  known  to  be 
occupied  at  time  of  listing,  based  upon 
our  criteria  (1991-1994),  and  are 
therefore  being  designated  under  section 
3(5)(A)(i)  of  the  act  because  they  contain 
essential  physical  or  biological  features 
that  recpiire  special  management  or 
protections.  Streams  not  known  to  be 
occupied  at  the  time  of  listing  are  being 
designated  as  critical  habitat  under 
section  3(5)(A)(ii)  of  the  act  because 
they  are  essential  for  the  conservation  of 
the  species.  We  also  note  which  streams 
have  had  flycatcher  territories  detected 
between  1991  and  2010. 
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TABLE  1— Portion  of  Streams  Designated  for  Flycatcher  Critical  Habitat 


Recovery  unit 

i 

Management  unit  ' 

Portion  of  streams 

Known  to  be 
occupied  at 
time  of  listing 
(1991-1994) 

Territories  de¬ 
tected  (1991- 
2010) 

Coastal  California . 

Santa  Ynez  . { 

Mono  Creek  . 

No 

No. 

I 

Santa  Ynez  River  . 

Yes 

Yes. 

j 

Santa  Clara  . | 

Big  Tujunga  Canyon  . 

No 

No. 

I 

I 

Castaic  Creek  . 

No 

No. 

j 

i 

Piru  Creek  .  I 

No 

Yes. 

' 

San  Gabriel  River  .  ! 

No  • 

Yes. 

Santa  Clara  River  . 

Yes 

Yes. 

Ventura  River  . 

No 

No. 

Santa  Ana  . 

Bautista  Creek  .  j 

No 

Yes. 

Bear  Creek  . 

No 

Yes. 

Mill  Creek  . 

No 

Yes. 

Oak  Glen  Creek  . 

No 

Yes. 

San  Timoteo  Creek  . 

No 

Yes. 

Santa  Ana  River . 

No 

Yes. 

Waterman  Creek  . 

No 

Yes. 

San  Diego  . 

Agua  Hedionda  Creek  . 

No 

Yes. 

DeLuz  Creek  . 

No 

Yes. 

Pilgrim  Creek  . 

Yes 

Yes 

San  Diego  River . 

No 

Yes. 

San  Luis  Rey  River . 

Yes 

Yes. 

Santa  Margarita  River  . 

No 

Yes. 

Santa  Ysabel  Creek  . 

No 

Yes. 

Sweetwater  River  . 

No 

Yes. 

Temecula  Creek . 

No 

Yes. 

Temescal  Creek . 

No 

No. 

Basin  and  Mojave  . 

Kern . 

Canebrake  Creek  . 

No 

Yes. 

South  Fork  Kern  River  . 

Yes 

Yes. 

Mohave  . 

Deep  Creek  . 

No 

No. 

West  Fork  Mojave  River  . 

No 

No. 

Holcomb  Creek  . 

No 

Yes. 

Mojave  River  . 

No 

Yes. 

Salton  . 

Mill  Creek  . 

No 

Yes. 

San  Felipe  Creek  . 

No 

Yes. 

Amargosa  . 

Amargosa  River  . 

No 

Yes. 

Willow  Creek  . 

No 

No. 

Ash  Meadows  Riparian  Areas  . 

No 

Yes. 

Lower  Colorado . 

Little  Colorado . 

Little  Colorado  River  . 

Yes 

Yes. 

West  Fork  Little  Colorado  River .... 

No 

No. 

Virgin  . 

Virgin  River  . 

No 

Yes. 

Pahranagat . 

Pahranagat  River  . 

No 

Yes. 

Bill  Williams . 

Big  Sandy  River  . 

Yes 

Yes. 

Bill  Williams  River  . 

Yes 

Yes. 

Santa  Maria  River  . 

Yes 

Yes. 

Upper  Colorado . 

San  Juan  . 

San  Juan  River  . 

No 

Yes. 

Los  Pinos  River  . 

No 

Yes. 

Powell . 

Paria  River  . 

No 

No. 

Gila . 

Verde . 

Verde  River  . 

Yes 

Yes. 

Roosevelt  . 

Tonto  Creek  . 

Yes 

Yes. 

Salt  River  . 

Yes 

Yes. 

Middle  Gila  and  San  Pedro  . 

San  Pedro  River  . 

Yes 

Yes. 

! 

Gila  River  . 

Yes 

Yes. 

i  Upper  Gila . 

'  Gila  River  . 

Yes 

Yes. 

i  Santa  Cruz  . 

!  Santa  Cruz  River  . 

No 

No. 

I 

I  Cienega  Creek  . 

No 

Yes. 

I  Empire  Gulch  . 

No 

Yes. 

I  San  Francisco  . 

j  San  Francisco  River  . 

Yes 

Yes. 

■  Hassayampa  and  Agua  Fria  . 

I  Hassayampa  River . 

No 

Yes. 

Rio  Grande . 

San  Luis  Valley  . 

I  Rio  Grande . 

Yes 

Yes. 

' 

Conejos  River  . 

No 

Yes. 

I  Upper  Rio  Grande  . 

Coyote  Creek  . 

Yes 

Yes. 

i 

Rio  Fernando  . 

No 

Yes. 

I 

Rio  Grande . 

Yes 

1  Yes. 

Rio  Grande  Del  Rancho  . 

Yes 

1  Yes. 

;  Middle  Rio  Grande  . 

Rio  Grande . 

Yes 

Yes. 

Approximate  land  ownership  in  each  habitat  occurs  is  provided  below  in 
State  whore  the  designated  critical  Table  2. 
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TABLE  2— Land  Ownership,  by  State,  of  Revised  Designated  Critical  Habitat  Areas  for  Southwestern 
Willow  Flycatcher,  Listed  as  Approximate  Stream  Lengths  in  km  (mi);  and  Approximate  Area  in  ha  (ac) 


State 

Federal 

State 

Private 

Other/Unclassified 

Total 

AZ  . 

365  (227);  9,869 

50  (31);  3,012  (7,443)  ... 

369  (229);  19,436 

0  (0);  0  (0)  . 

784  (487);  32,317 

(24,387). 

(48,026). 

(79.856). 

CA  . 

188  (117);  2,688  (6,642) 

26  (16);  619  (1,529)  . 

78  (48);  1,089  (2,692)  ... 

316  (196);  11,470 

609  (378);  15,866 

(28,342). 

(39,205). 

CO  . 

43  (27);  4,063  (10,040) 

0  (0);  0  (0)  . 

7  (5);  221  (547)  . 

0  (0);  0  (0)  . 

51  (31);  4,284  (10,586). 

NV  . 

29  (18);  1,451  (3,584)  ... 

7  (4);  649  (1,603)  . 

19  (12);  1,383  (3,416)  ... 

0  (0);  0  (0)  . 

54  (34);  3,482  (8,603). 

NM  . 

125  (78);  6,318  (15,613) 

29  (18);  4,780  (11,812) 

248  (154);  14,817 

0  (0);  0  (0)  . 

402  (250);  25,916 

(36,613). 

(64,039). 

UT  . 

41  (25);  1,544  (3,816)  ... 

0  (0);  15  (38)  . 

35  (22);  1,146  (2,831)  ... 

0  (0);  0  (0) . 

76  (47);  2705  (6,685). 

Total  . 

791  (492);  25,933 

112  (69);  9,075  (22,424) 

756  (470);  38,091 

316  (196);  11,470 

. 

1,975  (1,227);  84,569 

(64,082). 

(94,125). 

(28,342). 

(208,973). 

Notes:  No  tribal  lands  were  included  in  the  final  revised  designation.  Totals  do  not  sum  because  some  stream  segments  have  different  owner¬ 
ship  on  each  side  of  the  bank  resulting  in  those  segments  being  counted  twice  Other/Unclassified  includes  some  local  government  ownership 
and  unclassified  segments  (where  land  ownership  was  not  available). 


Critical  Habitat  Unit  Descriptions 

W(!  present  brief  (lescriptif)ns  below 
of  all  critical  habitat  units  and  reasons 
why  they  meet  the  definition  of  critical 
habitat  for  the  flycatcher.  Th*!  units  are 
organized  by  Recovery  Unit  and  then 
Management  Unit.  For  each  Recovery 
Unit  we  provide  a  broad  overview  of  the 
recent  distribution  and  abundance  of 
flyt;atcher  territories.  Based  upon  our 
criteria,  we  also  specifically  list  those 
streams  designated  as  critical  habitat 
within  that  Recovery  Unit  that  were 
known  to  be  occupied  by  flycatchers  at 
the  lime  of  listing,  and  po.ssess  the 
physical  or  biological  features  that  may 
require  special  management 
considerations  or  protection.  Detailed 
site  and  territory  summary  information 
used  for  Recovery  and  Management 
Units  are  primarily  generated  from  the 
uses  Rangewide  Database  (Sogge  and 
Durst  2008,  entire)  and  Flycatcher 
Rangewide  Report  (Durst  ef  al.  2008, 
entire). 

Because  of  the  abundance  of 
information  presented  in  each 
Management  Unit  description,  this 
paragraph  is  a  brief  overview  of  the 
order  of  information  presented  in  e.ach 
unit  de.scription.  For  eacli  Management 
Unit,  we  begin  by  stating  the  numerical 
territory  goal  described  in  the  Rficovery 
Plan  and,  in  many  instances,  a  brief  note 
about  flycatcher  territory  distribution. 
We  next  explain  whether  the 
Management  LInit  supported  a  large 
flycatcher  nesting  population  (as 
defined  in  the  Criteria  Used  To  Identify 
Critical  Habitat,  “Anjas  with  Large 
Populations”  section)  in  order  to 
establish  the  areas  where  we  initially 
focused  our  selection  of  stream 
segments  to  propose  as  critical  habitat. 
For  Management  Units  where  there  was 
a  large  population,  we  provide  more 


specific  information  about  the 
occurrence  of  flycatcher  territories 
within  that  large  population  area.  If 
there  was  no  known  large  flycatcher 
nesting  population,  we  provide 
information  about  known  flycatcher 
di.stribution  and  abundance  with  that 
Management  Unit.  Wo  next  present 
those  stream  segments  we  are 
designating  as  critical  habitat  and 
appropriate  location  and  length 
descriptions.  Any  stream  segments  we 
designate  that  were  not  known  to  be 
occupied  al  the  time  of  listing,  we 
described  as  an  “essential"  segment  for 
flycatcher  conservation  in  orrler  to  reach 
the  stated  recovery  goals  for  this 
Management  Unit.  We  reiterate  the 
description  of  those  designated 
segments  that  were  known  to  be 
occupied  by  nycatchers  at  the  time  of 
li.sting.  Finally,  we  explain  how  the 
critical  habitat  designation  of  stream 
segments  supports  the  .science  and 
conservation  goals  establi.shed  in  the 
Recovery  Plan,  and  for  those  streams  not 
occuj)ied  at  the  time  of  listing,  we  offer 
information  supporting  why  they  are 
considered  essential  for  flycatcher 
conservation. 

For  each  stream  segimmt  being 
designated  as  critical  habitat,  we 
identify  the  State  and  County  when;  it 
occurs  and  list  the  stream  length  being 
designated  rounded  up  to  the  nearest 
tenth  of  a  kilometer  and  mile.  The 
specific  beginning  and  ending  points  of 
each  designated  stream  segment  can  be 
found  below  in  the  combination  of 
textual  descriptions  and  associated 
maps  for  each  critical  habitat  unit  in  the 
Regulation  Promulgation  section  of  this 
document.  In  addition,  CIS  data  for  all 
designated  stream  segments,  which 
include  more  specific  lateral  extent 
critical  habitat  information,  may  bo 
downloaded  online  al  http:// 
ix'ww.fws.gov/southwest/es/arizona/ 


sontbwes.htin.  We  also  note  in  our 
d(!Scription.s  which  stream  .segments 
which  were  proposed  for  critical  habitat 
were  exempted  under  .section  4(a)(3) 
under  the  Act  or  were  excluded  from 
critical  habitat  under  section  4(]))(2)  of 
the  Act.  For  mor(!r?xplanation  of  why 
finy  stream  is  being  extmipted  t)r 
excluded,  see  the  discussions  under  the 
Hxemptions  and  Exclusions  sections 
below. 

AH  of  the  designated  stream  segments 
provide  flycatcher  habitat  for  breeding, 
feeding,  sheltering,  and  migration,  and 
sub.sequently  provide  metapopulation 
stability,  gene  flow  of  tile  subspecies, 
jirotection  against  catastrophic 
population  losses,  and  connectivity 
between  neighboring  Management  Units 
and  Recovery  Units  (Service  2002,  pp. 
74-7.'),  80-92).  'They  also  provide 
habitat  to  help  meet  the  numerical  and 
habitat-related  goals  identified  in  the 
Recovery  f’lan  (Service  2002,  pp.  77- 
92).  Most  of  the  segments  are  a  subset 
of  those  identified  in  the  Recovery  Plan 
as  areas  that  provide  sub.stantial 
recovery  value  (Service  2002,  pp.  I>-12- 
D-15).  Since  completion  of  the 
Recovery  Plan,  additional  .segments  of 
substantial  recovery  value  have  been 
identified  through  continued  survey, 
analysis,  and  habitat  evaluation,  and 
have  been  included  in  this  designation 
when  needed  to  reach  recovery  goals. 
The  distribution  and  abundance  of 
territories  and  habitat  within  each 
designated  segment  are  expected  to  shift 
over  time  as  a  result  of  natural 
disturbance  events  such  as  Hooding  that 
reshape  floodplains,  river  channels,  and 
riparian  habitat  (Service  2002,  pp.  18, 
D-11-D-13,D-15). 

Coastal  California  Recovery  Unit 

This  Recovery  Unit  stretches  along 
the  coa.st  of  southern  California  from 
ju.st  north  of  Point  Conception  south  to 
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the  Mexico  border.  In  2002,  107 
flycatcher  territories  were  estimated  to 
occur  in  this  Kecoverv  Unit  (14  percent 
of  the  rangewide  total)  (Sogge  et  al. 

2003);  however  the  most  recent  2007 
rangewide  assessment  li.stimated  that  the 
number  of  territories  has  declined  to 
120  (0  percent  of  rangewide  total)  (Durst 
et  al.  2008,  p.  12).  Since  the  completion 
of  the  Recovery  Plan,  territories  have 
been  distributed  along  15  relatively 
small  watersheds,  mostly  in  the 
southern  third  of  the  Recovery  Unit 
(Service  2002,  p.  64;  Sogge  and  Durst 
2008).  Unlilce  most  other  Recovery 
Units,  the  f^oastal  California  Unit 
posse.s.ses  many  streams  in  proximity  to 
one  another.  However,  most  breeding 
sites  are  small  (fewer  than  five 
territories);  the  large.st  populations 
occur  along  the  San  Luis  Rey,  Santa 
Margarita,  and  .Santa  Ynez  Rivers 
(Service  2002,  p.  64).  In  2001.  all 
territories  oticurred  in  habitats 
dominated  by  native  plants,  and  over  tH) 
percent  were  on  government-managed 
lands  (Federal,  .State,  and  local)  (.Service 
2002,  p.  64).  This  Recovery  Unit 
contains  the  Santa  Ynez,  .Santa  Clara, 
Santa  Ana,  and  .San  Diego  Management 
Units.  The  stream  segments  designated 
as  critical  habitat  an?  de.scribed  below 
under  their  appropriate  Management 
Units. 

Ba.sed  upon  our  occupancy  criteria 
(see  above)  wMthin  the  (ioastal  California 
Recovery  Unit,  the  Santa  Yiu;z  (1001), 
.Santa  Clara  (1004),  ami  .San  Luis  Rey 
(1003)  Rivers,  and  Pilgrim  Creek  (1004) 
are  streams  that  were  within  the 
geographical  area  known  to  be  occupied 
at  the  time  of  li.sting  (1001-1004)  (Sogge 
and  Durst  2008)  where  we  are 
designating  critical  habitat  segments. 
Below  we  identify  that  each  li.sted  item 
de.scribed  in  our  Special  Management 
(ionsidemtions  or  Protection  section 
(see  above)  applies  to  the  streams 
described  in  eat:h  Management  Unit 
within  thefioastal  ('alifornia  Kecoverv 
Unit. 

.Santa  Ynez  Management  Unit, 
C'alifornia 

The  Recovery  Plan  describes  a  goal  of 
75  flycatcher  territories  in  the  Santa 
Ynez  Managjiinent  Unit  (.Service  2002, 
p.  84).  The  Santa  Ynez  River  is  the  only 
stream  in  this  Management  Unit  kmmn 
to  have  flyf:atcher  territories  (.Sogge  and 
Durst  2008). 

VVe  identified  a  )arge  flycatcher 
nesting  popidation  surrounding  the 
lowest  portion  of  the  .Santa  Ynez  River 
in  .Santa  Barbara  County,  (California. 
Flycatcher  territori»!S  w(*re  detected  on 
the  Santa  Ynez  River  in  1001  (.Sogge  and 
Durst  2008).  A  total  of  four  breeding 
sites  are  known  to  occur  within  our 
large  population  area.  A  high  of  26 


flycatcher  territories  was  detected  on 
the  lower  .Santa  Ynez  River  in  1906,  but 
the  know'll  number  of  territories  has 
(Inctuated  greatly  from  year-to-year 
(from  1  to  26)  (.Sogge  and  Durst  2008). 

As  a  result,  more  critif:al  habitat  tlian 
just  the  large  population  area  is 
expected  to  be  needed  to  meiit  the 
Recovery  Plan  goal  of  75  territories. 

'I’o  help  reach  the  Recovery  Plan 
goals,  we  identified  two  additional  areas 
of  flycatcher  habitat  on  the  upper  .Santa 
Ynez  River  that  are  considered  occupied 
at  the  time  of  listing  and  a  short  segment 
of  Mono  Creek  farther  upstream  outside 
of  our  large  population  area  (near 
(iibraltar  Reservoir)  that  was  not 
oci;upied  at  the  time  of  listing.  As  a 
result,  we  are  designating  three  .Santa 
Ynez  River  segments  and  a  segment  of 
Mono  Creek  as  flycatcher  critical 
habitat.  The  lower  42.3-km  (26.3-mi) 
Santa  Ynez  River  .segment  occurs 
immediately  upstream  from  Vandenberg 
AFB.  The  upper  6.1-km  (3.8-mi)  and 
7.6-km  (4.7-mi)  segments  of  the  .Santa 
Ynez  River  occur  near  Gibraltar 
Re.servoir.  We  are  also  designating  the 
low'ost  2.6  km  (1.6  mi)  of  Mono  Creek, 
also  in  .Santa  Barbara  (Comity. 

'Die  stream  segments  along  the  Santa 
Ynez  River  were  occupied  by 
flycatchers  at  the  time  of  listing  and 
contain  the  physical  or  biological 
features  essential  to  the  conservation  of 
the  species  whic.h  may  require  special 
management  considerations  or 
protection,  for  tlie  reasons  described 
above.  Mono  Creek  was  not  occujiied  at 
(he  time  of  listing,  but  is  an  essential 
area  lor  flycatcluir  conservation  in  oriler 
to  help  meet  recovery  goals  (.see  below'). 

The  .Santa  Ynez  River  and  its 
tributaries  (including  Mono  Cniek  and 
other  unnamed  tributaries)  were 
describiid  as  having  substantial  recovery 
value  in  the  Recovery  Plan  (.Siirvice 
2002,  p.  86).  The  .Santa  Ynez  River  and 
Mono  Oeek  segments  are  anticipated  to 
[irovide  habitat  lor  metapopnlation 
stability,  gene  connectivity  through  this 
fiortion  of  the  llycatcher’s  range, 
[irotection  against  catastrophic, 
population  loss,  and  popnlalinn  growth 
and  colonization  potential.  As  a  result, 
these  river  segments  and  associated 
flycatcher  habitat  are  anticipated  to 
snp|)ort  the  strategy,  rationale,  and 
science  of  flvcatcher  con.servation  in 
order  to  meet  territory  and  habitat- 
related  recovery  goals. 

A  14.7-kin  (9.1-mi)  portion  ol  the 
lower  Santa  Ynez  River  segment  that 
w'as  occupieil  at  the  time  of  listing  and 
contains  the  physical  or  biological 
features  es.sential  to  tin*  conservation  of 
the  species  which  may  require  special 
management  considerations  or 
protection,  ctccurs  w'ithin  the 


boundaries  of  Vandenberg  AFB.  We  are 
exempting  this  portion  of  the  river  from 
designation  as  critical  habitat,  under 
section  4(a)(3)  of  the  Act,  based  on  the 
impiementation  of  their  Integrated 
Natural  Resources  Management  Plan 
(INKMP)  which  provides  a  benefit  to  the 
llycatfdier  (see  Exemptions  section 
below). 

.Santa  Clara  Management  Unit, 

C^alifornia 

'File  Recovery  Plan  describes  a  goal  of  ' 
25  flycatcher  territories  in  the  .Santa 
('lara  Managiiment  Unit  (Service  2002, 
p.  84).  Flycatcher  territories  have  been 
detected  in  small  numbers  and 
sporadically  over  a  broad  area  in  this 
Management  Unit. 

There  are  no  large  flycatcher  nesting 
populations  in  the  .Santa  Clara 
Management  Unit  to  help  guide  us 
toward  a  critical  habitat  area.  As  a 
result,  we  sought  known  flycatcher 
territories  and  breeding  sites,  guidance 
from  the  Recovery  IMan,  and  knowledge 
about  stream  habitat  to  determine 
critical  habitat  segments  that  may  bo 
W'ithin  the  geographical  area  known  to 
be  occupied  at  the  time  of  listing  and 
others  essential  for  flycatcher 
i;onservation  (see  below).  F’lycatcher 
territories  have  been  detected  in  small 
numbers  in  the  .Santa  Clara  Management 
Unit,  ranging  from  zero  to  seven 
territories  annually  betw'een  1995  and 
2001  (.Sogge  and  Durst  2008).  Three 
breeding  sites  have  been  detected  on  the 
Santa  (]lara  River  and  tw'o  breeding  sites 
each  on  I’iru  Oeek  and  the  San  (Gabriel 
River  (Sogge  and  Durst  2008). 

We  are  designating  as  critical  habitat 
a  75.2  km  (46.7  mi)  segment  of  the  .Santa 
(dara  River  in  Ventura  and  Los  Angeles 
Counties.  The.se  segments  were  within 
the  geographical  area  know'ii  to  be 
occupied  by  flycatchers  at  the  time  of 
listing  (.Sogge  and  Durst  2008)  and  have 
tlu!  physical  or  biological  features 
es.smitial  to  the  conservation  of  the 
species  w'hich  may  require  special 
management  consideration  or 
prr>tection,  for  the  reasons  described 
above.  We  are  also  designating  as 
flycatcher  critical  habitat  segments  of 
the  Ventura  River  (27.5  km,  17.1  mi)  in 
Ventura  County;  and  segments  of 
(lastaic  Oeek  (4.8  km,  3.0  mi).  Pirn 
(’.reek  (41.9  km,  26.0  mi),  BigTujunga 
(4.9  km,  3.0  mi)  Canyon,  and  the  San 
C»abriel  River  (14.2  km,  8.8  mi)  in  Los 
Angeles  County.  'Fhe.se  segments  were 
not  occupied  at  the  time  of  listing,  but 
are  essential  for  flycatcher  conservation 
in  order  to  help  meet  recovery  goals,  as 
exjilained  below'. 

The  .Santa  C^lara,  Ventura,  and  San 
Gabriel  Rivers,  Pirn  Oeek  and  Big 
Tiqunga  Canyon,  w'ere  identified  in  the 
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Recovery  I'lan  as  having  substantial 
recovery  value  in  the  Santa  (llara 
Management  Unit  (Service  2002.  p.  86). 
Together  with  (iastaic  Creek,  these  six 
stream  segments  are  essential  to 
tlycatcher  conservation  because  they  are 
anticijiated  to  provide  habitat  for 
metapopulation  stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
catastrophic  population  loss,  and 
population  grow'fh  and  (  olonization 
potential.  As  a  result,  these  river 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  .science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

Habitat  along  the  .Santa  Clara  River 
east  of  Interstate  .'j  (4.4  km,  2.7  mi)  with 
features  e.s.sential  for  flycatcher 
conservation,  owned  and  managed  by 
Newall  hand  and  Farming  Company,  is 
excluded  from  this  critical  habitat 
designation  based  upon  the  habitat 
management  provided  under  a 
conservation  ea.sement  (sec  Kxclusions 
section  below). 

Santa  Ana  Management  Unit,  California 

The  Recovery  Flan  describes  a  goal  of 
.'iO  flycatcher  territories  in  the  Santa  Ana 
Management  Unit  (Service  2002,  p.  84). 
Flycatcher  territories  have  been  detef;ted 
from  the  headwaters  and  tributaries  of 
the  Santa  Ana  River  in  the  San 
Bernardino  Mountains  in  San 
Bernardino  County,  California,  down  to 
breeding  sites  in  Riverside  County  at 
Prado  Basin  and  other  nearby  separate 
streams.  None  of  the  seven  .streams 
(eight  stream  segments)  within  the  .Santa 
Ana  Management  Unit  were  within  the 
gcographic:al  area  known  to  bo  occupied 
at  listing;  however,  all  seven  streams 
have  had  territorit:s  identified  since 
listing. 

We  identified  a  large  flycatcher 
nesting  j)opulation  that  surrounds  the 
Santa  Ana  River  and  its  tributaries  in 
San  Bernardino  and  Riverside  Counties. 
Because  of  the  wide  distribution  and 
clo.se  proximity  of  flycatcher  territories, 
nearly  all  the  streams  within  the  Santa 
Ana  Management  Unit  were  included  in 
the  large  population  area.  A  survey  in 
2007  detected  30  breeding  sites  along 
the  Santa  Ana  River  (Durst  et  al.  2008, 
p.  11).  Since  1995,  flycatcher  territories 
liave  been  detected  along  the  Santa  Ana 
River,  and  tributaries  such  as  Bear  • 
Creek,  Mill  Creek,  Oak  Glen  Creek, 
Waterman  Creek,  San  Timoteo  Creek, 
and  Bautista  Creek  (Sogge  and  Durst 
2008).  While  breeding  sites  are 
numerous,  the  number  of  territories 
detected  at  each  site  was  typically  less 
than  five  (Sogge  and  Durst  2008). 


Throughout  the  entire  Management 
Unit,  a  high  of  49  territories  was 
detected  in  2001  (.Sogge  and  Durst 
2008),  but  limited  on-the-ground 
surveys  only  detected  one  territory  in 
2007  (Sogge  and.Dur.st  2008).  In  2i)07. 
Durst  et  al.  (2008,  p.  12)  estimated  that 
28  territories  occurred  in  this 
Management  Unit.  The  combination  of 
these  streams  provides  riparian  habitat 
for  breeding,  migrating,  dispersing,  non¬ 
breeding  and  territorial  flycatchers, 
metapopulation  stability,  gene  flow, 
connectivity,  population  growth,  and 
prevention  against  catastrophic  loss. 

The  .Santa  Ana  River  is  the  single 
largest  river  system  in  southern 
California  with  flycatchers  distributed 
throughout  the  stream  from  its 
headwat<!rs  and  tributaries  in  the  .San 
Bernardino  Mountains  in  San 
Bernardino  County,  down.stream  to 
Riverside  County.  We  are  designating 
three  segments — an  upper  42.5-km 
(26.4-mi)  segment  in  the  .San  Bernardino 
National  Forest,  a  middle  13.4-km  (8.3- 
mi)  segment  in  .San  Bernardino  County 
(just  above  the  Riverside  County  line), 
and  a  lower  1.9  km  (1.2  mi)  portion 
(consi.sting  of  about  4  separate  jjarcels) 
located  about  2.3  km  (1.4  mi)  northeast 
of  Prado  Basin  flooil  control  dam — of 
the  .Santa  Ana  River  in  San  Bernardino 
County  and  other  .segments  with  high 
connectivity  near  its  headwaters.  In  San 
Bernardino  County  we  are  designating 
.5'.2  km  (3.2  mi)  of  Waterman  Creek 
(including  portions  of  the  Ltift  and  Right 
Fork),  14.7  km  (9.2  mi)  of  Bear  Creek, 

4.1  km  (2.6  mi)  of  .San  Timoteo  Creek, 
19.3  km  (12.0  mi)  of  Mill  Creek,  and  4.7 
km  (2.9  mi)  of  Oak  Glen  Oeek  as  critical 
habitat. 

We  are  designating  three  segments  of 
Bautista  Creek  on  Federal  Lands  within 
the  San  Bernardino  National  Fore.st.  The 
most  eastern  segment  occurs  for  2.0  km 
(1.3  mi),  upstream  of  the  Ramona  Band 
of  C'ahuilla  Reservation.  West  of  tribal 
land  is  an  11.4-km  (7.1-mi)  stream 
segment  that  extends  through  the  San 
Bernardino  National  Forest  until  a 
.segment  of  private  land  occurs.  West  of 
this  portion  of  private  land  is  another 
.San  Bernardino  National  Forest  segment 
that  is  5.9  km  (3.7  mi)  long. 

Portions  of  the  Santa  Ana  Watershed 
in  Riverside  County  identified  as  being 
essential  for  flycatcher  conservation  (the 
lower  Santa  Ana  River  (including  Prado 
Basin),  San  Timoteo  Creek,  and  Bautista 
Creek)  fall  within  the  boundaries  of  the 
Western  Riverside  County  Multiple 
Species  Habitat  Conservation  Plan 
(Western  Riverside  County  MSHCP).  All 
non-Federal  and  tribal  lands  that  fall 
within  the  Western  Riverside  County 
Multispecies  Habitat  Conservation  Plan 
are  being  excluded  from  critical  habitat 


designation  under  .section  4(b)(2)  of  the 
Act  (see  Exclusions  section  below). 

Habitat  with  features  essential  for  the 
flycatcher  was  akso  identified  within  the 
boundaries  of  the  Ramona  Band  of 
Cahuilla  Reservation  on  Bautista  Creek. 
We  are  excluding  these  tribal  lands  from 
the  critical  habitat  designation  under 
section  4(b)(2)  of  the  Act  (see  Exclusions 
.section  below). 

This  diverse  and  widely  distributed 
group  of  seven  streams  was  identified  in 
the  Recovery  Plan  (although  Oak  Glen 
Creek  was  not  specifically  named  as  a 
tributary  to  the  .Santa  Ana  River)  as 
areas  of  substantial  recovery  value 
(Service  2002,  f).  86).  Together,  these 
stream  segments  are  essential  for 
flycatcluir  conservation  becau.se  they  are 
antir:ipated  to  provide  habitat  for 
metapopulation  stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  jirotection  against 
catastrophic  population  loss,  and 
provide  for  population  growth  and 
colonization  potential.  As  a  result,  these 
river  segments  and  as.sociated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

.San  Diego  Management  Unit,  California 

'I'lie  Recovery  Plan  describes  a  goal  of 
125  flycatcher  territories  in  the  San 
Diego  Management  Unit  (.Service  2002, 
p.  84).  I^lycatcher  territories  have  been 
detected  throughout  this  Management 
Unit  primarily  along  the  rivers  and 
tributaries  of  the  largest  river  drainages 
in  the  area,  such  as  the  .San  Luis  Rey, 
.Santa  Margarita,  and  San  Diego  Rivers. 

We  identified  a  large;  flycatcher 
nesting  population  that  includes  nearly 
all  of  the  streams  within  the  San  Diego 
Management  Unit.  Within  the  San  Diego 
Management  Unit,  about  24  breeding 
sites  are  known  to  occur  (Durst  et  al. 
2008,  p.  12).  A  high  of  86  flye.atcher 
territories  were  detected  in  2001  (.Sogge 
and  Durst  2008).  In  2003,  Durst  et  al. 
(2005,  p.  10)  estimated  a  total  of  100 
territories  for  the  entire  San  Diego 
Management  Unit,  with  86  territories  on 
.San  Luis  Rey  and  Santa  Margarita 
Rivers.  In  2007,  Durst  et  al.  (2008,  p.  11) 
estimated  a  total  of  77  territories  at  24 
breeding  sites  for  the  entire  San  Diego 
Management  Unit,  with  69  territories  at  - 
12  breeding  sites  on  these  two  river 
drainages. 

Within  this  large  population  area,  we 
identified  flycatcher  habitat  on  18 
different  streams  within  the  San  Diego 
Management  Unit  that  occur  in  San 
Diego,  Riverside,  and  Orange  Counties, 
California.  The  streams  we  identified  in 
San  Diego  County  are;  San  Mateo  Creek, 
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Cristianitos  Creek,  San  Onofre  Creek, 

Las  Flores  Creek,  Las  Pulgas  Creek, 
Fallbrook  Creek,  Santa  Margarita  River, 
DeLuz  Creek,  San  Luis  Rey  River  (two 
segments).  Pilgrim  Creek,  Agua 
Hedionda  Creek,  San  Dieguito  River, 
Santa  Ysabel  Creek,  San  Diego  River 
(two  segments),  Temescal  Creek,  and 
Sweetwater  River.  A  segment  of 
Temecula  Creek  travels  across  San 
Diego  and  Riverside  Counties  and  a 
Canada  Gobernadora  Creek  segment 
occurs  in  Orange  County. 

The  longest  two  .streams  in  the  San 
Diego  Management  Unit  are  the  San 
Luis  Rey  and  Santa  Margarita  Rivers, 
which  contain  the  largest  numbers  of 
flycatcher  territories  within  this 
Management  Unit.  In  addition  to  these 
two  streams,  we  are  designating  a 
collection  of  smaller  streams  within  the 
Unit. 

We  are  designating  a  9.3-kni  (.5. 8-mi) 
segment  of  the  Santa  Margarita  River 
and  a  3.3-km  (2.1-mi)  segment  of  De  Luz 
CYeek  in  San  Diego  County,  upstream  of 
Marine  Corps  Base.  Camp  Pendleton 
(C]amp  Pendleton).  Territories  have  been 
detected  on  the  Santa  Margarita  River 
on  Camp  Pendleton.  The  segment 
upstream  from  C>amp  Pendleton 
maintains  a  diversity  of  riparian 
vegetation  used  by  dispersing  and 
migrating  flycatchers  and  the  ability  to 
develop  breeding  habitat  for  population 
growth  or  discovery  of  undetected 
territories. 

Wo  are  designating  seven  segments  of 
the  San  Luis  Rey  River  and  a  5-km  (3.1- 
mi)  .segment  of  Pilgrim  tlreek  in  San 
Diego  County,  f^our  separate  upper  San 
Luis  Rey  segments  of  critical  habitat 
occur  upstream  (7.4  km,  4.6  mi), 
between  (0.8  km,  ()..'j  mi  and  0.9  km.  0.6 
mi),  and  dowmstream  (3.1  km,  1.9  mi)  of 
the  La  Jolla  Band  of  Luiseho  Indians  and 
the  Rincon  Band  of  Luiseno  Mission 
Indians  tribal  lands  from  Lake  Henshaw 
down.stream  to  the  Puma  Valley  Country 
C3ub.  The  western  most  three  segments 
of  the  San  Luis  Rey  River  (30.8  km.  19.1 
mi;  5.1  km;  3.2  mi;  and  8.5  km,  5.3  mi) 
occur  surrounding  t)ie  Pala  Band  of 
Luiseno  Mi.ssion  Indians  tribal  lands 
from  Interstate  5  upstream  to  the  Puma 
Valley  Country  Club.  Flycatcher 
breeding  sites  have  been  detected  since 
1991  on  Pilgrim  Creek  and  the  San  Luis 
Rey  River.  Durst  nt  al.  (2008,  p.  11) 
-reported  55  territories  from  the  San  Luis 
Rey  River  drainage.  A  2007  survey  of 
Pilgrim  Creek  did  not  identify  any 
territories  (Durst  et  al.  2008,  p.  28). 

We  are  designating  a  segment  of  Agua 
Hedionda  Creek,  which  include  small 
portions  of  tlie  right  and  left  forks.  The 
upstream  forks  extend  from  La  Mirada 
Drive  (right  fork)  (0.4  km,  0.2  mi)  and 
Sycamore  Avenue  (left  fork)  (1.0  km.  0.6 


mi)  and  then  downstream  along  the 
rnainstem  Agua  Hedionda  f]reok  for  2.5 
km  (1.6  mi).  A  single  breeding  site  and 
flycatcher  territory  was  detectcid  on 
Agua  Hedionda  Creek  in  1998  and  1999 
(Sogge  and  Durst  2008).  The  segments  of 
Agua  Hedionda  Creek  were  not  within 
the  geographical  area  known  to  be 
occupied  at  the  time  of  listing,  but  are 
essential  for  con.servation  in  order  to 
meet  recovery  goals. 

We  are  designating  joining  segments 
of  Temescal  Creek  (7.6  km,  4.7  mi)  and 
Santa  Ysabel  River  (6.5  km,  4.0  mi)  in 
San  Diego  County.  Both  segments  are 
found  upstream  of  known  breeding  sites 
(within  areas  that  were  proposed  as 
critical  habitat  but  are  being  excluded 
from  the  revi.sed  final  designation). 

These  two  upstream  segments  currently 
provide  habitat  for  dispersing  and 
migrating  flycatchers  and  locations  for 
population  growth  or  discovery  of 
undetected  territories. 

We  are  designating  a  5.2-km  (3.2-mi) 
segment  of  Temecula  Creek  in  .San 
Diego  County.  Two  brooding  sites  are 
known  from  Temecula  Creek,  with  one 
occurring  on  the  designated  segment. 
Territories  were  first  detected  in  1997, 
and  .Sogge  and  Durst  (2008)  reported  a 
single  territory  for  2003.  A  2007  survey 
of  Temecida  Creek  did  not  identify  any 
territories  (.Sogge  and  Durst  2008). 

On  the  .San  Diego  River  north  of  the 
El  Capital!  Reservoir,  we  are  designating 
a  3.8-km  (2.4-mi)  segment  downstream 
and  2.2-km  (1.4-mi)  segment  upstream 
of  land  (proposed  but  excluded  from 
flycatcher  critical  habitat)  that  is  jointly 
managed  by  the  Barona  Ooup  of 
Capital!  Grande  Band  of  Mission  Indians 
and  the  Viejas  (Baron  Long)  Group  of 
Capital!  Grande  Band  of  Mission 
Indians.  Territories  in  this  stream  were 
not  identified  at  listing,  but  two 
territories  were  detected  in  2001  (USG.S 
2007). 

Proposed  critical  habitat  on  the  San 
Dieguito  River,  San  Diego  River,  non- 
Federal  lands  on  the  .Sweetwater  River, 
and  a  portion  of  .Santa  Ysabel  Ooek 
within  the  boundaries  of  the  San  Diego 
County  M.SCiP  are  being  excluded  from 
this  critical  habitat  designation  under 
section  4(h)(2)  of  the  Act.  However,  we 
are  designating  4.5  km  (2.8  mi)  of 
federally  owneil  lands  on  the 
Sweetwater  River  within  the  boundaries 
of  the  .San  Diego  County  MStiP  (see 
Exc.hisions  section  below). 

Proposed  critical  habitat  on  Agua 
Hedionda  Creek  identified  within  the 
boundaries  of  the  City  of  Carlsbad’s 
Habitat  Management  Plan  is  being 
excluded  from  this  critical  habitat 
designation  under  section  4(b)(2)  of  the 
Act  (.see  Exclusions  section  below). 


Propo.sed  critical  habitat  on  Canada 
Gobernadora  Creek  identified  within  the 
boundaries  of  the  Orange  County 
Southern  Subarea  Plan  is  being 
excluded  from  this  critical  habitat 
designation  under  .section  4(b)(2)  of  the 
Act  (see  Exclusions  section  below). 

Propo.sed  critical  habitat  on  the  San 
Luis  Rey  River  was  identified  within  the 
boundaries  of  tribal  lands  of  the  Pala 
Band  of  Lui.seho  Mission,  Rincon  Band 
of  Lui.seno  Mission  Indians,  and  La  Jolla 
Band  of  Lui.seho  Indians.  We  are 
excluding  these  tribal  lands  from  the 
critical  habitat  designation  under 
section  4(b)(2)  of  the  Act  (see  Exclusions 
section  below). 

Proposed  critical  habitat  on  the  .San 
Diego  River  was  identified  within  the 
boundaries  of  tribal  lands  of  the  Barona 
Group  of  Capitan  Grande  Band  of 
Mission  Indians  and  the  Viejas  (Baron 
Long)  Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Capitan  Grande 
Band  of  Diegueno  Mission  Indians.  We 
are  excluding  these  tribal  lands  from  the 
critical  habitat  designation  under 
section  4(b)(2)  of  the  Act  (see  Exclusions 
section  below). 

Critical  habitat  considered  within  the 
boundaries  of  Marine  Corps  Base,  Camp 
Pendleton  on  Cristianitos  (Yeek,  .San 
Mateo  Creek,  .San  Onofre  Creek,  Los 
Flores/Las  Pulgas  Creek,  Pilgrim  Creek. 
DeLuz  Creek,  and  the  Santa  Margarita 
River  was  exempted  from  this  critical 
habitat  designation  (76  FR  50542, 

August  15,  2011,  p.  50579).  Critical 
habitat  considered  on  portions  of  the 
.Santa  Margarita  River  located  within  the 
boundaries  of  the  Seal  Beach  Naval 
Weapons  .Station,  Fallbrook  Detachment 
was  also  exempted  from  this  critical 
habitat  designatirm  (76  FR  50542, 

Augu.st  15,  2011,  p.  50580)  (see 
Exemptions  section  below). 

The  .San  Luis  Rey  River  and  Pilgrim 
(Yeek  are  the  only  streams  in  this 
management  unit  within  the 
geographical  area  known  to  be  occupied 
by  flycatchers  at  the  time  of  lusting.  The 
remaining  critical  haliitat  stream 
segments  will  help  reach  flycatcher 
recovery  goals  within  the  San  Diego 
Management  Unit.  Collectively,  these 
segments  contain  essential  features  for 
breeding,  non-breeding,  territorial, 
migrating,  and  dispersing  llycatchers 
and  help  provide  metapopulation 
.stability,  population  growth,  gene  flow, 
connectivity,  and  protection  against 
f^atastrophic  losses. 

Basin  and  Mojave  Recovery  Unit 

The  Basin  and  Mojave  Recovery  Unit 
is  comprised  of  a  broad  geographic  area 
including  the  arid  interior  lands  of 
southern  California  and  a  small  portion 
of  extreme  southwestern  Nevada.  In 
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2002.  llien;  won;  a  total  oi  00  known 
riyeatelior  territories  estimated  to  ocr.iir 
(7  percent  oi  the  rangewide  total),  but 
have  decliiK'd  to  an  estimated  .'ll 
l<;rritori(;s  in  2007  (Hurst  i;t  al.  2008. 
p.l2).  With  the  exception  of  bn;eding 
sites  on  the  Owens  and  Kern  Rivers,  all 
known  breeding  sites  have  few'er  than 
live  territories  (Shrvice  2002.  p.f)4).  As 
of  2002,  all  rivi;atcher  territories  were  in 
riparian  habitats  domina((;d  by  native 
plants,’and  approximately  70  percent 
are  on  privately  owned  lands  (.Service 
2002,  p.  04).  Hec.au.se  there  has  been 
litth;  change  in  the  amount  of  known 
nyc;atcher  hr<;eding  sites  since 
completion  of  the  Kef:nvery  Hlan  and  the 
numh(;r  of  estimated  territorii;.s  has 
ileclin(;d,  flvcatcher  habitat  use  and 
land  ownership  arc;  likely  similar  today, 
rlu;  Recov(;ry  Unit  contains  the  Owens, 
Kern,  Mojave,  Saltnn,  and  Amargosa 
Managem(;nt  Units. 

Ha.s(;d  upon  our  occupancy  criteria 
(see  above),  within  tin;  Basin  and 
Mojave  Ri;cov»;ry  Unit,  the  .South  Fork 
Korn  (1903)  and  Owens  Rivers  (1903) 
are  stn;ams  that  w(;r(;  within  the 
gf;ographical  ar(;a  known  to  he  occupied 
at  tin;  time;  of  listing  (1991-1994)  (.Sogge 
and  Durst  2008),  B(;low  we  id(;ntily  tliat 
»;ach  listed  it(;m  described  in  our 
.SpecKj/  Mdiuifidiucnt  (!onshi(‘r(iti()ns  or 
Proloctinn  ,section  (sec;  above;)  ap|)lic;d  to 
the;  streams  de;sc:rihc;d  in  c;ae;h 
Managc;ment  Unit  within  the;  Basin  and 
Mojave  Re;c;ove;rv  Unit, 

Owens  Manage;ment  Unit,  Ualifornia 

The  Rc;c:overy  I^lan  describees  ei  goal  of 
,')0  ilvc.atcher  territories  in  the  Owens 
Management  Unit  (Service;  2002,  p.  84). 
I’he  Owens  Rivc;r  is  the  only  sirceam  in 
the;  Management  Unit  known  to  have 
flyc:atcher  territories  and  is  the;  most 
northern  in  the  Basin  and  Mojave; 
Rec.ovcery  Unit. 

We  identifieed  ;;  huge  tlyc;ale;her 
nesting  populaliein  along  the  Owems 
River  within  Meeno  and  Inyo  Uejuntices, 
Ualifornia.  Nesting  nyc:ate;hers  have; 
he;e;n  de;tc;e:te;el  at  four  sitees  within  this 
iircea,  with  a  high  of  29  ten  iten  ies 
dete;c.te;d  in  1999  (.Sogge  and  Durst 
2008).  Within  this  large  icopnlation  are;a. 
we;  proposed  eis  c:ritic:al  habitat  a  128..')- 
km  (79.9-mi)  ce)nlinuous  segment  of  the 
Owens  River  (from  Long  Valiev  Darn  to 
just  ne)rth  of  Tinemaha  Rccservoir). 

This  segment  of  the  Oweuis  River  is 
within  the  gee)graphic:al  arc;a  knowm  to 
he  oc;cu|)iecl  by  flycatc;hc;rs  ;it  the  lime; 
of  listing,  and  c:ontains  the  physie:al  or 
biological  fe;ature;s  c;.ssential  to  the 
conservation  of  the  ,spc;cic;.s,  whic:h  may 
rc;cjuire;  spe;c.ial  management 
considc;ration.s  or  prolc;e:tion,  leer  the 
re;asons  cle;sc.ribe;d  above. 


rhe  Owc;n.s  River  is  the;  only  stream 
iclc;ntific;d  in  the;  Recovery  f’lan  as 
having  substantial  rc;c.ovc;ry  value 
within  the  Owens  Management  Unit 
(.Sc;i  vic;c;  2002,  p.  88).  The  Owens  River 
sogmc;nl  is  anticipated  to  provide; 
habitat  for  metapopulation  steilcilitv. 
gene  c:onne;ctivity  through  this  portion 
of  the;  flyc:ate:he;r’s  range,  protc;ction 
against  c;alaslrophic;  population  loss, 
and  poindation  growth  and  e:ole)nization 
potential.  As  a  re;sull,  this  river  se;gmc;nt 
and  associated  flycatcher  habitat  is 
anticipated  to  support  the;  stratc;gv. 
rationale;.  ;md  seiencx;  of  flyc:atciiei 
e;onservation  in  ordc;r  to  mc;e;t  territorv 
and  hahitat-relale;d  re;e;c)very  goeels. 

The;  flyc:atciier  hahit.it  e;ssential  for 
con.seervation  ide;ntific;d  along  the;  Owens 
Rivei'  is  heeing  manage;d  hv  the;  Los 
Angele;s  Dc;partmc;nt  of  Wale;r  and  Power 
(LADWP)  and  is  being  conserved 
through  implementation  of  lhc;ir 
.Southwestern  Willow  Flvc:atche;r 
(]on.se;i viction  Strale;gy.  l.ADWP  enle;recl 
into  a  Me;moranclum  of  Unclc;rstaneling 
with  the  Sc;rvic:e  to  im])Ic*ment  thc;.sc; 
c;onsc;rvation  iiciions.  As  a  rccsull,  the 
c;ntire;  128..‘)-km  (79.8-mi)  Owens  Rive;i, 
in  Inyo  and  Mono  Uounties,  U:ilifc)rni;i, 
is  being  excluded  Irorn  this  c:ritic:al 
hiihital  dc;.signalion  (sc;e;  F-Aciusions 
sceciion  heelow). 

Ke;rn  Managc;mc;nt  Unit,  Ualifornia 

The  Recovery  I’lan  dc:sc;ril)c;s  a  goal  of 
75  llve;alc.her  tc;rriloric;s  in  the  Kc;rn 
Management  Unit  (Sorvic:c;  2002,  }>.  84). 
'liie;  .South  F-'ork  Ke;rn  F<ive;r  and 
Uanebrakc;  Ureek  within  Kern  (’ounlv, 
('alifornia,  are  the;  oidy  stre;ams  known 
to  have;  flyc;alc;hc;r  te;rrilories  within  this 
Management  Unit. 

We  identified  ii  large  nyc:alcher 
neesling  popul.ition  along  the  lower 
portion  of  the;  South  F-’ork  Kern  l?ive;r. 
Flyc;ale;hcrs  were  first  cie;tec;te;d  nc;.sting 
on  the;  .South  l^ork  Kern  Rive;r  in  1993 
and  have  he;en  delc;c:te;d  annually 
through  at  lc;asl  2007  (Sogge  and  Durst 
2008).  A  high  of  38  te;rrilories  were; 
dete;c.tc;d  in  1997  wiliiin  this 
Management  Unit  (Sogge  and  Durst 
2008).  'F'he  .South  h'ork  Kern  Rivc;r  is 
within  the;  gi;ographie:al  aic;a  known  to 
be  occupie;d  by  tlycatchers  at  tbe  time; 
of  listing,  and  e;onlains  the;  [)hvsic:al  or 
biological  fe;aturc;s  e;.sse;ntial  to  the 
e:onsc;rvation  of  the;  spcecies,  which  may 
rc;c]uire;  ,spc;e:ial  managc;mc;nt 
considerations  or  prolc;c;tion,  as 
dc;sc;ribe;d  above. 

Bc;c;ause;  of  the  nee;d  to  inc;rc;ase  the; 
aF)nndanc;c;  of  flyc:alc;he;r  territories  to 
re;ach  rec:overy  goals  in  the  Kc;rn 
Management  Unit,  we;  also  iele;nlified  a 
small  portion  of  Uanebrake  Ureek  in 
Kern  Uounty  within  our  large 
population  are;as  as  being  c;ssential  to 


flyc.ale:her  c:on.servation.  (’.anebrake 
(>t;ek  (a  tributary  to  the;  South  l-’ork 
Ke;rn  l^iver)  was  not  within  the 
ge;ngraphic;al  arcea  known  to  be;  occujjied 
at  the  time;  of  listing,  but  territories  were 
de;tee:le;d  in  1998  (.Sogge;  and  Durst 
2008). 

We  are  dccsignating  ns  critic;nl  habitat 
a  23.0-km  (14.l)-mi)  portion  of  the;  South 
F’ork  Kern  River  (ineduding  the  uppe;r 
1.0-km  (O.fi-mi)  jeorlion  of  Lake;  Isabella) 
and  a  1.7-km  (1.0-mi)  se;gment  ol 
Uane;brake;  Ureek  in  Kern  Uountv, 
Ualifornia.  Along  this  se;gme;nt  of  the 
.South  I’ork  Ke;rn  Rive;r.  two  [)ic;c:c;s  of 
|)rivate;  bind  that  are;  wove;n  within  this 
.sc;gme;nt,  the;  Hafc;nfe;ld  Rane.h  (0.30  km. 
0.20  mi  of  slrc;am  on  the  south  side;  of 
the;  rive;r)  and  .Sprague;  Ranch  (4.0  km, 

2.5  mi  on  north  side  of  the  river),  are; 
be;ing  e;xe:luelc;el  Irom  tlie;.final 
cle;sign;ition  (sc;c;  be;low  and  lixcdusions 
se;c;tion). 

'('he;  .South  F’ork  Ke;rn  Rive;r  se;gme;nt 
wiis  the  lone  sc;gment  idc;ntifie;cl  within 
this  Mamigemenl  Unit  as  having 
siibslantiid  rc;e:overy  value;  in  the; 
Re;e:ove;ry  Plan  (.Sc;rvic;e;  2002,  p.  88).  Lhe; 
.South  Fork  Kern  River  and  the 
additional  Uane;brake;  Ure;e;k  .scigmenl  arc; 
important  for  nye;alchc;r  c:onse;rviition 
bec;ause  thc;y  are  iinticipated  to  provide; 
habitat  lor  metapopnlation  .stabilitv. 
gc;ne  c:onnc;c:livity  through  this  portion 
of  the  nve:atche;r's  range,  protection 
against  e;atastrophic:  jjopnlation  loss, 
and  population  growth  ;md  colonization 
pote;ntial.  As  ei  reisult,  lhc;se  rive;r 
sc;gme;nls  and  assocaated  flvcatcdier 
habitat  iire  anlic:i|)alc;d  to  support  the 
stratc;gy.  rationale,  and  science;  of 
nyc:alc;he;r  e:onsc*rvation  in  order  to  mc;ol 
territory  and  habitat-related  ree:overy 
goals. 

F'lye:alche;r  babitat  on  tbe;  Flafenleld 
Rancdi  :dong  the;  .South  l-'ork  of  the  Kern 
River  is  be;ing  e;xc:lude;cl  under  se;c:tion 
4(b)(2)  of  the  Ac.l  due  to  a  c;onsc;rvation 
e;aseme;nl  c;stablished  with  the  National 
Resourc  e;  ('.onservation  .Se:rvic;c;  (NRUS) 
s()c;c:ific;  to  protc;c:ting  flvc:ate:hc;r  habitat. 
As  a  rc;sidl  of  the  habitat  protec:tions 
provide;;!  through  this  c;asc;nu;nl.  this 
pic)pe;rlv  is  being  exc.lude;d  from  this 
critic:al  habileit  cieesignation  (se;e; 
lAcdnsions  .scH;lion  below). 

l'lyc;ale:her  habitat  on  the;  .Sprague; 
Ranch  along  the  South  f  ork  of  the  Kc;rn 
River  is  be;ing  exeduded  unele;r  section 
4(b)(2)  of  the  Ac:t  due  to  protc;c:tions 
assured  bv  their  long-term  i:ommilmc;nls 
to  management  jirograms  spcadfic  to  the 
ripariem  habiteil  and  ne;c;ds  of  the 
nyc;alcdie;r.  The  .Sprague  Rancdi  was 
acxpiired  spe;cdfically  for  flvcatcher 
conservation  and  is  c:o-manage;d  by  the 
Uorps,  the  Ualifornia  Department  of  F'ish 
and  Uame  (UDITd),  and  the  National 
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Audubon  SocitJty  (Audubon)  (see 
Exclusions  section  below). 

Mojave  Management  Unit,  California 

The  Recovery  Plan  describes  a  goal  of 
25  territories  in  the  Mojave  Management 
Unit  (Service  2002,  p.  84).  'Fhe  Mojave 
River  and  Holcomb  Creek  are  the  only 
streams  known  to  have  flycatcher 
territories  within  the  Mojave 
Management  Unit  (Sogge  and  Durst 
2008). 

There  are  no  large  flycatcher  nesting 
populations  in  the  Mojave  Management 
llnit  to  help  guide  us  toward  a  critical 
habitat  area,  and  no  areas  wen;  known 
to  be  occupied  at  the  time  of  li.sting. 
Therefore,  to  identify  the  areas  that 
would  contribute  to  meeting  recovery 
goals  for  this  Management  Unit,  we 
used  information  based  on  currently 
known  flycatcher  territories  and 
breeding  sites,  guidance  from  the 
Ret:overy  Plan,  and  knowledge  about 
stream  habitat  to  determine  areas 
es.sential  for  flycatcher  conservation. 

Flycatchers  were  first  detected  nesting 
on  the  Mojave  River  in  1995  and 
Holcomb  (ireek  in  1999.  A  total  of  five 
breeding  sites  occur  along  the  Mojave 
River  and  one  site  at  Holcomb  Creek 
(Sogge  and  Durst  2008).  A  high  of  12 
territories  w'ere  detected  at  these 
breeding  sites  in  2001  (Sogge  and  Durst 
2008).  In  addition,  we  found  additional 
areas  that  would  contribute  to  meeting 
recovery  goals  in  the  West  Fork  Mojave 
River  and  Deep  C.reek. 

We  are  designating  as  flycatcher 
critical  habitat  a  35.7-km  (22.2-mi) 
segment  of  the  Mojave  River,  an  1 1.2-km 
(6.9-mi)  segment  of  the  West  Fork 
Mojave  River,  a  19.6-km  (12.2-mi) 
segment  of  Holcomb  Creek,  and  a  20.0- 
km  (12.5-mi)  segment  of  Deep  Creek 
(including  Mojave  River  F’orks 
Reservoir)  in  San  Bernardino  Countv, 
(California,  near  the  Town  of  Victorville. 
Deep  (Creek  connects  Holcomb  Creek 
with  the  Mojave  Forks  Reservoir.  All  of 
these  segments  were  not  within  the 
geographical  area  known  to  be  occupied 
at  the  time  of  listing,  but  are  essential 
for  flycatcher  conservation  because  they 
will  help  meet  rec:overy  goals. 

Throe  of  these  streams  (Mojave  River. 
We.st  Fork  Mojave  River,  and  Deep 
Creek)  were  identified  as  having 
substantial  recovery  value  in  the 
Recovery  Plan  (.Service  2002,  p.  88). 
Holcomb  (Creek  was  not  specifically 
identified  in  the  Recovery  Plan,  but 
since  flycatcher  territories  have  been 
detected  there  we  find  it  also  important 
to  meet  recovery  goals.  Together,  these 
four  critical  habitat  segments  are 
essential  to  flycatcher  con.servation 
because  they  are  anticipated  to  provide 
habitat  for  metapopulation  stability. 


gene  eonnectivity  through  this  portion 
of  the  flycatcher’s  range,  protection 
against  f:atastrophic  population  loss, 
and  population  growth  and  colonization 
potential.  As  a  result,  these  river 
segments  and  associated  llycatcher 
habitat  are  anticipated  to  supjiort  the 
strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

Salton  Management  Unit,  tlalifornia 

The  Recovery  Plan  describes  a  goal  of 
25  flycatcher  territories  in  the  Salton 
Management  Unit  (Service  2002,  p.  84). 

A  single  known  flycatcher  breeding  site 
occurs  along  San  h'elipe  Creek  in  this 
Management  Unit. 

There  are  no  large  flycatcher  nesting 
po|)ulations  solely  in  the  Salton 
Management  Unit,  and  no  areas  were 
within  the  geographical  area  known  to 
be  occupied  at  the  time  of  listing. 
However,  portions  of  the  .Salton 
Management  Unit  were  part  of  a  large 
population  area  because  of  the 
proximity  of  flycatcher  territories  in  the 
adjai;ent  San  Diego  and  Santa  Ana 
Management  Units.  Therefore,  to 
identify  the  areas  that  would  contribute 
to  meeting  recovery  goals  for  this 
Management  Unit,  we  used  information 
based  on  currently  known  flycatcher 
territories  and  breeding  sites,  guidance 
from  the  Recovery  Plan,  and  knowledge 
about  stream  habitat  to  determine  areas 
essential  for  flycatcher  conservation  (see 
below).  From  1998  to  2002,  flycatcher 
territories  were  detected  in  small 
numbers  (2  to  4  territories)  at  single 
breeding  site  on  San  Felipe  Creek 
within  this  Management  Unit  (Sogge 
and  Durst  2008). 

We  are  designating  as  flycatcher 
critical  habitat  a  19.7-km  (12.3-mi) 
segment  of  .San  Felipe  Creek  and  a  short 
0.9-km  (0.6  mi)  segment  of  Mill  Creek  jn 
.San  Diego  ('.ounty,  (California.  This  short 
portion  of  Mill  (Creek  is  connected  to  the 
Mill  Creek  segment  within  the  Santa 
Ana  Management  Unit.  We  find  that 
both  of  the  segments  are  essential  for 
flycatcher  conservation  because  they 
will  help  meet  recovery  goals. 

Although  the  San  Felipe  Creek 
segment  proposed  as  critical  habitat  was 
the  only  river  .segment  identified  in  the 
Recovery  Plan  as  having  substantial 
recovery  value  (.Service  2002,  p.  88),  the 
additional  Mill  Creek  .segment  was 
identified  within  the  Santa  Ana 
Management  Unit  as  having  .substantial 
recovery  value  (.Service  2002,  p.88).  As 
a  result,  the  San  Felipe  and  Mill  (Creek 
segments,  along  with  the  other 
populations  and  river  .segments  in 
proximity  within  the  adjacent  San  Diego 
and  .Santa  Ana  Management  Units  are 


essential  to  flycatcher  conservation 
because  they  are  anticipated  to  provide 
habitat  for  metapopulation  stability, 
gene  connectivity  through  this  portion 
of  the  flycatcher’s  range,  protection 
against  catastrophic  population  loss, 
and  population  growth  and  colonization 
[lotential.  As  a  result,  these  river 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  science  of 
flycatcher  con.servation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

A  small  portion  of  San  Feli[)e  (Creek 
(1.6  km,  1.0  mi)  that  occurs  within  the 
lipay  Nation  of  .Santa  Ysabel,  California 
(formerly  the  Santa  Ysabel  Band  of 
Diegueno  Mission  Indians  of  the  .Santa 
Y.sabel  Reservation),  was  identified  as 
having  features  e.ssential  to  the 
flycatcher.  Because  of  our  partnership 
with  the  Tribe  toward  con.servation  of 
flycatcher  habitat,  the  portion  of  .San 
Felipe  Creek  that  occurs  on  the  lipay 
Nation  lands  is  being  excluded  from  the 
final  critical  habitat  designation  under 
section  4(b)(2)  of  the  Act  (.see  Exclusions 
section  below). 

Amargosa  Management  Unit,  California 
and  Nevada 

The  Recovery  Flan  describes  a  goal  of 
25  flycatcher  territories  in  the  Amargosa 
Management  Unit  (Service  2002,  p.  84). 
Flycatcher  territories  have  been  detected 
in  small  numbers  within  this 
Management  Unit. 

There  are  no  large  flycatcher  nesting 
populations  in  the  Amargosa 
Management  Unit  to  help  guide  us 
toward  a  critical  habitat  area,  and  no 
areas  were  within  the  geographical  area 
known  to  be  occupied  at  the  time  of 
listing.  Therefore,  to  identify  the  areas 
that  would  contribute  to  meeting 
recovery  goals  for  this  Management 
Unit,  we  used  information  based  on 
currently  known  flycatcher  territories 
and  breeding  sites,  guidance  from  the 
Recovery  Plan,  and  knowledge  about 
stream  habitat  to  determine  areas 
essential  for  flycatcher  conservation  (see 
below). 

Within  the  Amargosa  Management 
Unit,  one  breeding  site  has  been 
detected  on  the  Amargosa  River  and  two 
breeding  sites  are  known  within  the  Ash 
Meadows  NWR  (Sogge  and  Durst  2008). 
F’rom  1998  to  2007,  one  to  seven 
territories  were  detected  at  the.se 
breeding  sites  within  this  Management 
Unit  (.Sogge  and  Dur.st  2008).  Therefore, 
we  .sought  additional  areas  for  critical 
habitat  that  could  contribute  to  recovery 
goals  in  this  Management  Unit. 

We  refined  our  propo.sal  within  the 
Amargo.sa  Management  Unit  in  our  July 
12,  2012  (77  FR41147),  Notice  of 
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Availability,  by  identifying  five  specific 
stream  segments  and  their  management 
within  the  Ash  Meadows  NWR,  in  Nye 
('.ounty,  Nfivada.  'Fhese  areas  w'ere  not 
w'ithin  the  geographical  area  known  to 
he  occupied  by  the  llycatclnir  at  the  time 
of  listing. 

We  are  designating  as  flycatcher 
critical  habitat  five  areas  on  the  Ash 
Meadow's  NWR  in  Nve  (bounty,  Nevada: 
Soda  Spring  segment  (0.5  km,  0.3  mi); 
Lower  Fairbanks  segment  (O.H  km,  0.5 
mi);  Oystal  Reservoir  segment  (0.5  km, 
0.3  mi);  North  Tubbs  segment  (0.2  km, 

0.1  mi);  and  South  Tubbs  segment  (0.4 
km,  0.2  mi).  We  are  also  designating 
segments  of  the  Amargosa  River  (12.3 
km,  7.7  mi)  and  Willow  C^reek  (3.5  km, 

2.2  mi)  in  Inyo  and  San  Bernardino 
bounties,  C^alifornia.  No  known 
breeding  sites  have  yet  to  be  detected  on 
the  Amargosa  River  and  Willow  Creek 
segments  in  (ialifornia.  None  of  the 
segments  w'ere  within  the  geographical 
area  known  to  be  occupied  at  the  time 
of  listing. 

The  Ash  Meadows  NWR  and  the 
Amargosa  River  in  (California,  were 
de.scribed  in  the  Recovery  Plan  as 
having  sub.stantial  recovery  value 
(Service  2002,  p.  8H).  Willow  Creek  was 
also  determined  to  be  essential  in  order 
to  reach  recovery  goals  in  this 
Management  Unit.  Together,  these 
s(!gments  are  essential  to  flycatcher 
conservation  because  they  are 
anticipated  to  provide  habitat  for 
metapopulation  stability,  gene 
connectivity  through  this  portion  of  thy 
flycatcher’s  range,  protection  against 
catastrophic  poj)ulation  loss,  and 
population  growth  and  colonization 
potential.  As  a  result,  these  river 
.segments  ami  associated  flycatcher 
habitat  are  antici|)ated  to  support  the 
strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

Lower  Colorado  Recovery  Unit 

This  is  a  geographically  large  and 
ecologically  diverse  Recovery  Unit, 
encompassing  the  Colorado  River  and 
its  major  tributaries  (such  as  the  Virgin, 
Pahranagat,  Muddy,  and  Little  (Colorado 
Rivers)  from  the  high-elevation  streams 
in  White  Mountains  of  Ea.st-(]entral 
Arizona  and  Central  Western  New' 
Mexico  to  the  mainstem  (k)lorado  River 
through  the  (Jrand  Canyon  downstream 
through  the  arid  lands  along  the  L('R  to 
the  Mexico  border  (Service  2002,  p.  (i4). 

In  2002,  despite  its  size,  the  Low'er 
Colorado  Recovery  Unit  had  only  127 
known  flycatcher  territories  (11  percent 
of  the  rangewide  total),  most  of  w'hich 
occur  away  from  the  mainstem  Colorado 
River  (Sogge  et  al.  2003,  p.  10).  In  2007, 


150  territories  were  estimated  to  occur 
within  this  Recovery  Unit  (also  11 
percent  of  the  rangewide  total)  (Durst  ef 
al.  2008,  p.  12).  Most  sites  included 
fewer  than  5  territories;  the  largest 
populations  (most  of  which  are  fewer 
than  10  territories)  are  found  on  the  Bill 
Williams,  Virgin,  and  Pahranagat  Rivers 
(.Service  2002,  p.  04).  Approximately  09 
percent  of  territories  are  found  on 
government-managed  lands  and  8 
percent  are  on  tribal  lands  (.Service 
2002,  p.  04).  Habitat  characteristics 
range  from  purely  native  (including 
high-elevation  and  low-elevation 
w'illow)  to  exotic  (primarily  tamarisk)- 
dominated  stands  (Service  2002,  p.  04). 
Because  of  the  similarity  in  abundance 
and  distribution  of  territories  sim;e 
2002,  tbe.se  land  ownership  and  habitat- 
use  statistics  are  likely  similar  today. 

'I’his  Recovery  Unit  contains  the  Little 
Colorado,  Middle  Colorado,  Virgin, 
Pahranagat,  Bill  Williams,  Ihjover  to 
Parker  Dam.  and  Parker  Dam  to 
Southerly  International  Border 
Management  Units. 

Based  upon  our  occupancy  criteria 
(see  abovffl,  within  the  Lower  Ciolorado 
Recovery  Unit,  the  (Colorado  (1993). 

Little  Colorado  (1993),  Bill  Williams 
(1994),  Big  .Sandy  (1994),  Santa  Maria 
(1994),  and  Zuni  (1993)  Rivers,  and  Rio 
Nutria  (1993)  are  streams  that  were 
within  the  geographical  area  know’ii  to 
be  occupied  at  the  time  of  listing  (1991- 
1994)  (.Sogge  and  Durst  2008)  where  we 
proposed  critical  habitat  .segments.  At 
the  time  of  listing  only  specific  sites  on 
the  (Colorado  River  within  the  Middle 
Colorado  Management  Unit  were  known 
to  be  specifically  occupied  with 
territories,  but  ba.sed  upon  our  criteria 
and  the  wide-ranging  nature  of  this  bird 
as  a  neotropical  migrant  and  its  use  of 
migration  stop-over  habitat,  we  also 
consider  the  Colorado  River  within  the 
Hoover  to  Parker  Dam  and  Parker  Dam 
to  Southerly  International  Border 
Management  Units  occupied  at  the  time 
of  listing.  Below  we  identify  that  each 
listed  item  de.scribcKl  in  our  Special 
Management  Considerations  or 
Protection  section  (see  above)  applies  to 
the  streams  de.scribed  in  each 
Management  Unit  within  the  Lower 
Colorado  Recovery  Unit. 

Little  (Colorado  Managennmt  Unit, 
Arizona  and  New  Mexico 

The  Recovery  Plan  describes  a  goal  of 
50  flycatcher  territories  in  the  Little 
(Colorado  Management  Unit  (Service 
2002,  p.  84).  Flycatcher  territories  have 
been  detected  on  the  Little  Colorado  and 
Zuni  Rivers  and  Rio  Nutria  within  this 
large  area  along  the  New  Mexico  and 
Arizona  border  (.Sogge  and  Durst  2008). 


We  iflentified  a  large  flycatcher 
nesting  population  surrounding  the 
Little  Colorado  River,  near  the  Town  of 
(ireer  in  Apache  County,  Arizona. 
Flycatcher  territories  have  been  detected 
along  the  Little  Colorado  River,  Zuni 
River,  and  Ri(»  Nutria  siiK:e  1993.  A  high 
of  16  territories  were  detected  on  tluise 
riv(!r  segments  in  199f),  but  known 
territories  have  declined,  with  only  two 
and  six  territories  detected  in  200.5  and 
2006,  respectively  (Sogge  and  Durst 
2008).  Because  of  the  need  to  increase 
the  abundance  of  flyr;atcher  territories  to 
reach  recovery  goals,  we  also  identified 
the  Zuni  River  and  Rio  Nutria  in 
McKinley  County,  New'  Mexico,  and  the 
West  Fork  Little  (Colorado  River,  in  • 
Apache  C.ounty,  Arizona.  No  flycatcher 
territories  are  known  from  the  West 
F’ork  Little  (’.olorado  River. 

We  are  designating  as  flycatcher 
critical  habitat  a  contiguous  8.8-km  (5.5- 
mi)  segment  of  the  West  F’ork  Little 
(k)lorado  River  and  a  17.6-km  (10.9-mi) 
segment  of  the  Little  Colorado  River. 

This  West  F’ork  and  Little  Colorado 
River  segment  begins  where  USF\S 
(Inirest  Service)  Road  113  crosses  the 
West  F’ork  and  extemls  downstream  to 
its  confluence  with  the  Little  (Colorado 
River,  through  the  Town  of  Greer,  and 
ends  at  the  Diversion  Ditch.  The  Little 
Colorado  River  was  within  the 
geographical  area  known  to  be  occupied 
at  the  time  of  listing,  and  contains  the 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  species  which 
may  require  special  management 
considerations  or  protection,  as 
described  above.  'I  he  West  F’ork  Little 
(kilorado  River  is  not  W'ithin  the 
geographical  area  known  to  Im;  ()ccu[)ied 
at  the  time  of  listing,  but  is  e.ssential  to 
flycatcher  conservation  of  the  flycatcher 
in  order  to  meet  recover\’  goals,  as 
describtid  above. 

I’be  Little  (x)lorado  River  and  the 
West  Fork  Little  Colorado  River 
segments  were  identified  in  the 
Recovery  Plan  as  areas  with  substantial 
recovery  value  (Service  2002,  p.  89). 
These  two  stream  segments  are 
anticipated  to  provide  habitat  for 
metapopulation  stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  again.st 
catastrophic  population  loss,  and 
population  growth  and  colonization 
j)otential.  As  a  result,  the.se  river 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  science  of 
flyi;atcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

Pro|)osed  segments  along  the  Rio 
Nutria  (55.4  km,  34.4  mi)  and  Zuni 
River  (35.8  km,  22.2  mi),  occurring  on 
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Zuni  Pueblo  in  New  Mexico,  are  within 
the  geographical  area  known  to  be 
occupied  by  flycatchers  at  the  time  of 
listing,  and  contain  the  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  which  may 
require  special  management 
considerations  or  protection.  Because  of 
our  partnership  with  Zuni  Pueblo 
tow'ard  wildlife  conservation,  and  their 
development,  completion,  and 
implementation  of  actions  described  in 
their  Flycatcher  Management  Plan,  we 
have  excluded  the  Rio  Nutria  and  Zuni 
River  stream  segments  that  occur  on 
Zuni  Pueblo  under  .section  4(b)(2)  of  the 
Act  (see  Exclusions  section  below). 

Virgin  Management  Unit,  Utah,  Arizona 
and  Nevada 

The  Recovery  Plan  describes  a  goal  of 
100  flycatcher  territories  in  the  Virgin 
Management  Unit  (Service  2002,  p.  84). 
Flycatcher  territories  have  been  detected 
along  a  broad  area  of  the  Virgin  River 
within  this  Management  Unit  through 
the  States  of  Utah,  Arizona,  and  Nevada 
(Sogge  and  Durst  2008). 

We  identifled  a  large  flycatcher 
nesting  population  along  an  essential 
segment  of  the  Virgin  River  where  it 
occurs  through  Washington  County, 
Utah;  Mohave  County,  Arizona:  and 
Clark  County.  Nevada.  F’lycatchers  were 
first  detected  nesting  on  this  portion  of 
the  Virgin  River  in  1995.  A  total  of 
seven  breeding  sites  have  been  detected 
within  this  large  population  area 
through  2007  (Durst  et  al.  2008,  p.  12). 
Al.so,  a  high  of  43  territories  were 
estimated  to  occur  within  this 
Management  Unit  in  2007  (Durst  et  al. 
2008,  p.  12),  mo.st  occurring  within  the 
State  of  Nevada,  although  territories  are 
al.so  known  along  the  Virgin  River  in 
Utah  and  Arizona. 

We  are  designating  as  flycatcher 
critical  habitat  a  152.0-km  (94.4-mi) 
.segment  (total  length)  of  the  Virgin 
River  that  begins  at  Berry  Springs  in 
Washington  County,  Utah,  continues 
47.5  km  (29.5  mi)  through  the  State  of 
Utah,  then  extends  56.0  km  (34.8  mi) 
through  the  Town  of  Littlefield  and  the 
State  of  Arizona,  and  then  48.4  km  (30.0 
mi)  through  the  State  of  Nevada  until  it 
ends  at  Colorado  River  Mile  280  at  the 
upper  end  of  Lake  Mead.  Clark  County, 
Nevada.  This  segment  is  not  within  the 
geographical  area  known  to  be  occupied 
at  the  time  of  listing,  but  is  being 
designated  as  critical  habitat  because  it 
is  essential  for  flycatcher  conservation 
in  the  Virgin  River  Management  Unit  in 
order  to  meet  recovery  goals. 

The  Virgin  River  was  identified  as 
having  substantial  recovery  value  in  the 
Recovery  Plan  (Service  2002,  p.  89). 

This  essential  segment  of  the  Virgin 


River  we  are  designating  as  critical 
habitat  within  the  Virgin  River 
Management  Unit  is  anticipated  to 
provide  habitat  for  metapopulation 
stability,  gene  connectivity  through  this 
portion  of  the  flycatcher’s  range, 
protection  against  catastrophic 
population  loss,  and  population  growth 
and  colonization  potential.  As  a  result, 
this  river  .segment  and  associated 
flycatcher  habitat  are  anticipated  to 
support  the  strategy,  rationale,  and 
science  of  flycatcher  conservation  in 
order  to  meet  territory  and  habitat- 
related  recovery  goals. 

Middle  Colorado  Management  Unit, 
Arizona 

The  Recovery  Plan  describes  a  goal  of 
25  flycatcher  territories  in  the  Middle 
Colorado  Management  Unit  (Servici; 
2002,  p.  84). 

We  identified  a  large  flycatcher 
nesting  population  along  the  lower 
portion  of  the  Colorado  River  within  the 
Grand  Canyon  (including  upper  Lake 
Mead)  in  Mohave  County,  Arizona. 
Flycatchers  were  first  detected  ne.sting 
along  the  Colorado  River  within  the 
Middle  Colorado  Management  Unit  in 
1993.  A  total  of  16  breeding  sites  have 
been  detected  in  our  selected  segment 
through  2007.  Also,  a  high  of  16 
territories  was  detected  within  this 
Management  Unit  in  1998  (Sogge  and 
Durst  2008),  but  has  declined  to  an 
estimated  4  territories  in  2007  (Durst  et 
a/.  2008,  p.  12). 

We  proposed  as  critical  habitat  a  74.1- 
km  (46.0-mi)  segment  of  the  Colorado 
River  that  extends  from  the  middle  of 
I^ake  Mead  upstream  to  Colorado  River 
Mile  243.  This  entire  segment  is  within 
the  full  pool  elevation  of  Lake  Mead. 
The  Colorado  River  in  Mohave  County, 
Arizona,  is  within  the  geographical  area 
known  to  be  occupied  by  flycatchers  at 
the  time  of  listing,  and  contains  the 
physical  or  biological  features  essential 
to  the  conservation  of  the  species  which 
may  require  special  management 
considerations  or  protection,  as 
described  above. 

This  Middle  Colorado  River  segment 
was  identified  as  having  substantial 
rec;nvery  value  in  the  Recovery  Plan 
(Service  2002,  p.  89).  The  portion  of  the 
Colorado  River  we  proposed  as  critical 
habitat,  within  the  Middle  Colorado 
Management  Unit,  is  anticipated  to 
provide  habitat  for  metapopulation 
stability,  gene  connectivity  through  this 
portion  of  the  flycatcher’s  range, 
protection  against  catastrophic 
population  loss,  and  population  growth 
and  colonization  potential.  As  a  result, 
this  river  .segment  and  associated 
flycatcher  habitat  are  anticipated  to 
support  the  strategy,  rationale,  and 


science  of  flycatcher  conservation  in 
order  to  meet  territory  and  habitat- 
related  recovery  goals. 

The  conservation  space  of  Lake  Mead 
and  the  Colorado  River  immediately 
up.stream  is  within  the  planning  area  of 
the  LCR  Multi-Species  Conservation 
Plan  (LCR  MSCP)  up  to  full  pool 
elevation  of  Lake  Mead.  The  full  pool 
elevation  is  defined  by  water  surface 
elevation  1,229  feet  National  Geodetic 
V'ertical  Datum,  which  extends  up  to 
near  river  mile  235  at  Separation 
Canyon.  The  Hualapai  Nation,  which 
al.so  occurs  within  this  segment,  is  also 
within  the  planning  area  of  the  LCR 
MSCP.  The  Nation  developed, 
completed,  and  is  implementing  actions 
described  in  their  Flycatcher 
Management  Plan.  As  a  result  of  the 
upper  portion  of  Lake  Mead  and  the 
Colorado  River  through  river  mile  235 
being  included  in  the  planning  area  of 
the  LCR  MSCP,  this  entire  segment  is 
being  excluded  from  this  critical  habitat 
designation  under  section  4(b)(2)  of  the 
Act  (see  Exclusions  section  below). 

Pahranagat  Management  Unit,  Nevada 

The  Recovery  Plan  describes  a  goal  of 
50  flycatcher  territories  in  the 
Pahranagat  Management  Unit  (Service 
2002,  p.  84). 

We  identified  a  large  flycatcher 
nesting  population  along  the  Pahranagat 
River  and  the  Muddy  River.  F’lycatchers 
were  first  detected  nesting  on  these 
portions  of  the  Pahranagat  and  Muddy 
Rivers  in  1997.  Through  2007,  a  total  of 
three  breeding  sites  were  known  to 
occur  within  these  segments,  with  a 
high  of  38  territories  detected  in  2006 
(Sogge  and  Durst  2008). 

\Ve  are  designating  as  flycatcher 
critical  habitat  a  3.6-km  (2.3-mi) 
segment  of  the  Pahranagat  River  through 
the  Pahranagat  NWR  in  Nye  County, 
Nevada.  This  .segment  is  not  within  the 
geographical  area  known  to  be  occupied 
at  the  time  of  listing,  but  is  being 
designated  as  critical  habitat  because  it 
is  essential  for  flycatcher  conservation 
in  order  to  meet  recovery  goals  in  the 
Pahranagat  Management  Unit. 

The  Pahranagat  River  segment  was 
identified  as  having  substantial  recovery 
value  in  the  Recovery  Plan  (Service 
2002,  pp.  89-90).  'Phis  essential  river 
segment  we  are  designating  as  critical 
habitat  within  the  Pahranagat 
Management  Unit  is  anticipated  to 
provide  habitat  for  metapopulation 
stability,  gene  connectivity  through  this 
portion  of  the  flycatcher’s  range, 
protection  against  catastrophic 
population  lo.ss,  and  population  growth 
and  colonization  potential.  As  a  result, 
this  river  .segment  and  associated 
flycatcher  habitat  is  anticipated  to 
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support  the  strategy,  rationale,  and 
seienee  of  flycatcher  conservation  in 
order  to  meet  territory  and  habitat- 
ndated  recovery  goals. 

The  Pahranagat  River  (2.5  km,  1.0  mi 
and  1.4  km,  0.9  mi)  .segments  within  the 
Key  Pittman  State  Wildlife  Area  in 
Lincoln  County  and  the  3.1-km  (1.9-mi) 
Muddy  River  segment  within  the 
boundaries  of  the  Overton  State  Wildlife 
Area  in  Clark  County,  Nevada,  were  also 
identified  as  being  essential  to 
flycatcher  conservation.  As  a  result  of 
the  State  of  Nevada’s  management  of  the 
Key  Pittman  and  Overton  State  Wildlife 
Areas  for  wildlife  and  riparian  habitat 
for  the  flycatcher,  both  of  those 
proposed  segments  in  this  Management 
Unit  are  being  excluded  from  this 
designation  under  sef:tion  4(b)(2)  of  the 
Act  (see  Exclusions  section  below). 

Bill  Williams  Management  Unit, 

Arizona 

The  Recovery  Plan  describivs  a  goal  of 
100  flycatcher  territories  in  the  Bill 
Williams  Management  Unit  (Service 
2002,  p.  84).  P’lycatcher  territories  are 
distributed  across  a  broad  area  of  the 
Bill  Williams  Management  Unit. 

We  identified  a  large  llycatcher 
nesting  population  in  the  Bill  Williams 
Management  Unit.  It  encompasses  areas- 
along  the  Big  Sandy  River  near  the 
Town  of  Wikieup  in  Mohave  County; 
the  Big  Sandy,  Santa  Mari;n  and  Bill 
Williams  Rivers  at  the  upper  end  of 
Alamo  Lake  in  La  Paz  County;  and  along 
the  Bill  Williams  River  between  Alamo 
Dam  and  the  Colorado  River  in  La  Paz 
and  Mohave  (bounties.  Flycatchers  were 
first  detected  nesting  on  the  Big  Sandy, 
Santa  Maria,  and  Bill  Williams  Rivers  in 
1994  (Sogge  and  Durst  2008).  Through 
2007,  a  total  of  9  breeding  sites  occurred 
w'ithin  these  segments  with  a  high  of  61 
territories  detected  in  2004  (Sogge  and 
Durst  2008).  Since  2007,  an  additional 
breeding  site  was  discovered  on  the 
upper  Big  Sandy  River  and  an 
additional  two  sites  discovered  along 
the  Bill  Williams  River. 

We  are  designating  as  flycatcher 
critical  habitat  a  35.3-km  (21.9-ini) 
segment  of  the  upper  Big  Sandy  River 
from  the  Town  of  Wikieup  to  Groom 
Peak  Wash  in  La  Paz  County,  Arizona. 

At  upper  Alamo  Lake  where  the  Big 
Sandy  (9.6  km,  6.0  mi),  Santa  Maria  (8.4 
km,  5.2  mi),  and  Bill  Williams  Rivers 
(5.4  km,  3.3  mi)  converge,  we  are 
designating  collectively,  a  23.4-km 
(14.5-mi)  portion  of  these  three  streams 
in  La  Paz  C-cmnty.  Between  Alamo  Dam 
and  the  Colorado  River,  we  are 
designating  as  critical  habitat  a  17.8-km 
(11.0-mi)  segment  of  the  Bill  Williams 
River  near  Lincoln  Ranch  in  La  Paz  and 
Mohave  Counties,  Arizona.  Also  below 


Alamo  Dam,  closer  to  the  Colorado 
River,  we  are  designating  as  critical 
habitat  a  12.4  km  (7.7  mi)  of  the  Bill 
Williams  River  from  Castefaeda  Wash 
downstream  of  Planet  Ranch  to  the 
middle  of  the  Bill  Williams  NWR,  where 
it  meets  the  boundary  of  the  LCR  MSCP 
planning  area.  All  of  these  areas  are 
within  the  geographical  area  known  to 
be  occupied  by  nyf:atchers  at  the  time 
of  listing,  and  contain  the  physical  or 
biological  features  e.ssential  for  the 
conservation  of  the  species  which  may 
require  sjiecial  management 
considerations  or  protection,  as 
described  above. 

The  Big  Sandy,  Santa  Maria,  and  Bill 
Williams  Rivers  were  identified  as 
having  substantial  recovery  value  in  the 
Recovery  Plan  (.Service  2002,  p.  90). 
These  river  segments  we  are  designating 
within  the  Bill  Williams  Management 
Unit  are  anticipated  to  provide  habitat 
for  metapopnlation  stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  rang<!,  protection  against 
catastrophic  population  lo.ss,  and 
population  growth  and  colonization 
potential.  As  a  result,  the.se  river 
segments  and  associated  flycatcher 
habitat  is  anticipated  to  .support  the 
strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

An  8.9-km  (5.6-mi)  .section  of  the 
lower  Bill  Williams  River  within  the 
Bill  Williams  River  NWR  is  also  within 
the  geographical  area  known  to  bo 
occupied  by  flycatchers  at  the  time  of 
listing,  and  contains  the  physical  or 
biological  features  e.ssential  to  the 
conservation  of  the  species,  which  may 
retpiire  special  management 
considerations  or  protection.  This 
portion  of  the  Bill  Williams  River  occurs 
within  the  planning  area  of  the  LCR 
MSCP.  As  a  result  of  the  conservation 
provided  the  flycatcher  within  the  LCR 
MSCP  planning  area,  this  portion  of  the 
Bill  Williams  River  is  being  excluded 
from  this  critical  habitat  designation 
under  section  4(b)(2)  of  the  Act  (see 
Exclusions  section  below). 

Hoover  to  Parker  Dam  Management 
Unit,  Arizona  and  California 

The  Recovery  Plan  describes  a  goal  of 
50  flycatcher  territories  in  the  Hoover  to 
Parker  Dam  Management  Unit  (Service 
2002,  p.  84). 

We  identified  a  large  flycatcher 
nesting  population  along  the  Colorado 
River  (and  a  small  portion  of  the  Bill 
Williams  River)  within  Mohave  and  La 
Paz  Counties,  Arizona,  and  San 
Bernardino  County,  California. 
Flycatchers  were  first  detected  on  this 
portion  of  the  Colorado  River  in  1095 


(Sogge  and  Durst  2008).  Through  2007, 
a  total  of  6  breeding  sites  occurred 
within  this  .segment  (Durst  2008,  p.  12) 
with  a  high  of  34  territories  detected  in 
2004  (Sogge  and  Durst  2008). 

The.se  segments  of  the  Colorado  River 
and  Bill  Williams  River  were  identified 
as  having  sub.stantial  recovery  value  in 
the  Recovery  Plan  (Service  2002,  p.  90). 
The.se  river  segments  are  anticipated  to 
provide  flycatcher  habitat  for 
metapopulation  .stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
cata.strophic  population  lo.ss,  and 
po|udation  growth  and  colonization 
[)otenfial.  As  a  result,  the.se  river 
s(!gments  and  associated  flycatcher 
habitat  are  antici})ated  to  support  the 
stral*igy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

These  segments  of  the  (Colorado  River 
(107.0  km,  66.4  mi)  and  Bill  Williams 
River  (1.7  km,  1.0  mi)  are  within  the 
geographical  area  known  to  be  occupied 
l)y  flycatchers  at  the  time  of  listing,  and 
contain  the  physical  or  biological 
features  essential  to  the  conservation  of 
the  species,  which  may  require  special 
management  considerations  or 
protection.  The  entirety  of  the  segments 
[)ropo.sed  as  flycatcher  critical  habitat 
occur  within  the  planning  area  of  the 
LCR  M.SCP.  The  Fort  Mojave  and 
(ihemehuevi  Tribes  also  occur  within 
this  .segment  and  are  al.so  within  the 
planning  area  of  the  LCR  MSCP.  These 
tribes  have  developed,  completed,  and 
are  implementing  actions  described  in 
their  Flycatcher  Management  Plans.  As 
a  result  of  the  flycatcher  con.servation 
occurring  along  the  Colorado  River  and 
Bill  lATdliarns  River  as  a  result  of  being 
included  witbin  the  planning  area  of  the 
LC'R  MSCP,  these  entire  segments  are 
being  excluded  from  this  critical  habitat 
designation  under  section  4(b)(2)  of  the 
Act  (see  Exclusions  .section  below). 

Parker  Dam  to  Southerly  International 
Border  Management  Unit,  Arizona  and 
(ialifornia 

The  Recovery  Plan  describes  a  goal  of 
150  flycatcher  territories  in  the  Parker 
Dam  to  Southerly  International  Border 
Management  Unit  (Service  2002,  p.  84). 

We  identified  a  large  flycatcher 
nesting  population  along  the  Colorado 
River  within  La  Paz  and  Yuma  Counties, 
Arizona,  and  San  Bernardino,  Riverside, 
and  Imperial  Counties,  California. 
Flycatcher  territories  were  first  detected 
on  this  portion  of  the  Colorado  River  in 
1995  (.Sogge  and  Durst  2008).  Through 
2007,  a  total  of  16  breeding  sites 
occurred  within  this  Management  Unit 
(Durst  2008,  p.l2),  with  a  high  of  15 
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territories  detected  in  199B  (Sogge  and 
Durst  2008).  In  2007,  it  was  estimated 
that  only  one  territory  occurred  within 
this  Management  Unit  (Sogge  and  Durst 
2008). 

This  segment  of  the  (’.nlorado  River 
was  identified  as  having  substantial 
recovery  value  in  the  Recovery  Flan 
(.Service  2002,  p.  90).  This  portion  of  the 
LCR  is  anticipated  to  provide  flycatc;her 
habitat  for  metapopiilation  stability, 
gene  connectivity  through  this  portion 
of  the  flycatcher’s  range,  protection 
again.st  catastrophic  population  loss, 
and  population  growth  and  colonization 
potential.  As  a  result,  this  portion  of  the 
LUR  and  associated  flycatcher  habitat  is 
anticipated  to  support  the  .strategy, 
rationale,  and  science  of  flycatcher 
conservation  in  order  to  meet  territory 
and  habitat-related  recovery  goals. 

The  LCR  within  the  Farker  to 
.Southerly  International  Border 
Management  Unit  is  within  the 
geographical  area  known  to  be  occupied 
by  flycatchers  at  the  time  of  listing,  and 
contains  the  physical  or  biological 
features  essential  to  flycatcher 
conservation  which  may  require  special 
management  considerations  or 
protection.  The  entirety  of  the  .segments 
proposed  as  flycatcher  critical  habitat 
occurs  within  the  planning  area  of  the 
Lf’R  M.SCF.  The  f'olorado  Indian  and 
Quechan  (Fort  Yuma)  tribal  lands  occur 
within  these  segments  and  are  al.so 
within  the  planning  area  of  the  LCR 
MSC3’.  These  Irilwis  have  developed, 
completed,  and  are  implementing 
actions  de.scribed  in  their  P’lycatcher 
Management  Flans.  As  a  result  of  the 
flycatcher  conservation  occurring  along 
the  Colorado  River  from  being  included 
within  the  planning  area  of  the  LtiR 
MS(T,  these  segments  are  bciing 
excluded  from  this  critical  habitat 
designation  under  section  4{bK2)  of  the 
Act  (see  Exclusions  section  below). 

Upper  C.oloradt)  Recovery  Unit 

The  Upper  Colorado  R(!Covery  Unit  is 
comprised  of  a  broad  geograjiliic  area 
covering  much  of  the  Four  C^orners  area 
of  southeastern  Utah  and  southwestern 
Colorado,  with  smaller  portions  of 
northwestern  Arizona  and  northeastern 
New'  Mexico.  Ecologically,  this  area  may 
be  an  intergradation  area  between  the 
southw'estern  willow  flycatcher 
subspecies  and  the  Great  Basin  willow 
flycatcher  subspecies  (Service  2002,  p. 
64).  Flycatchers  are  only  known  to 
breed  at  five  breeding  sites  across  this 
hroad  Recovery  Unit,  representing  an 
estimated  high  of  10  territories 
occurring  iti  2007  (Durst  ef  al.  2008. 
p.13).  However,  this  low  number  of 
breeding  sites  and  territories  (less  than 
1  percent  of  the  rangew'ide  total)  is 


probably  a  function  of  relatively  low 
survey  effort  rather  than  an  accurate 
reflection  of  the  bird’s  actual  numbers 
and  di.slribution  (.Service  2002,  p.  64). 
Much  willow'  riparian  habitat  occurs 
along  drainages  within  this  Recovery 
Unit  and  remains  to  be  surveyed 
(Service  2002,  p.  64).  The  Upper 
C’olorado  Recovery  Unit  contains  the 
Fowell  and  .San  )uan  Management 
Units. 

Based  upon  our  occupancy  criteria 
(see  above),  within  the  Upper  (Colorado 
Recovery  Unit,  no  streams  were  known 
to  be  occupied  at  the  time  of  li.sting 
(1991-1994)  (Sogge  and  Durst  2008). 
Below  we  identify  that  each  li.sted  item 
described  in  our  Special  Management 
Considerations  or  Protection  section 
(see  above)  applies  to  the  streams 
de.scribed  in  each  Management  Unit 
within  the  Upper  Colorado  Recovery 
Unit. 

.San  luan  Management  Unit,  Colorado, 
New'  Mexico,  Arizona,  and  Utah 

The  Recovery  Flan  describes  a  goal  of 
25  flycatcher  territories  in  the  San  Juan 
Managertient  Unit  (Service  2002,  p.  84). 
Flycatcher  territories  have  lieen  detected 
in  small  numbers  over  a  broad  area  of 
the  southw'estern  Colorado  and 
northwestern  New  Mexico  within  the 
Management  Unit. 

1’here  were  no  large  flycatcher  nesting 
populations  in  the  San  Juan 
Management  Unit  to  help  guide  us 
toward  a  critical  habitat  area,  and  no 
areas  were  known  to  be  occupied  at  the 
time  of  listing.  Therefore,  to  identify  the 
areas  that  would  contribute  to  meeting 
recovery  goals  for  this  Management 
Unit,  we  used  information  ba.sed  on 
know'll  flycatcher  territories  and 
breeding  sites,  guidance  from  the 
Recovery  Flan,  and  knowledge  about 
stream  habitat  to  determine  critical 
habitat  segments  that  may  he  iis.sential 
for  flycatcher  conservation  (see  below). 
In  2007,  10  territories  were  estimated  to 
occur  (within  a  total  of  3  breeding  sites) 
along  the  Los  Finos  River  in 
southwestern  Colorado  in  La  Flata 
County,  (Colorado,  and  along  the  .San 
Juan  River  in  .San  )nan  County.  New 
Mexico  (Durst  et  al.  2008,  p.  13). 
Through  2007,  no  known  breeding  sites 
have  yet  to  be  detected  in  the  Utali 
portion  of  this  Management  Unit  (.Sogge 
and  Durst  2008). 

Following  our  August  1.5.  2011, 
proposal,  we  reevaluated  the  Los  Finos 
River  segment  following  further  hahital 
analysis  (Ireland,  T.  2012,  entire)  and 
determined  that  the  upper  portion  of 
this  stream  contained  habitat, 
vegetation,  and  features  that  do  not 
support  flycatcher  habitat.  As  a  result, 
this  reduced  the  overall  length  of  the 


l.os  I’inos  River  that  we  considered 
essential  for  flycatcher  conservation  and 
w'ere  considering  for  flycatcher  critical 
habitat  (see  .Summary  of  Changes  from 
Froposed  Rule  above). 

VVe  are  designating  as  flycatcher 
critical  habitat  a  segment  of  the  Los 
Finos  River  in  La  Flata  County, 

Colorado  (7.2  km.  4.5  mi),  and  the 
northern  bank  of  the  San  Juan  River  in 
.San  Juan  County,  Utah  (43.5  km.  27.0 
mi).  The  Los  Finos  River  .segment  begins 
at  a  private  road  crossing  of  tlie  Los 
Finos  River  west  of  the  Fine  River 
Ranch  Road,  approximately  3.7  km  (2.3 
mi)  north  of  Highway  160  near  the  town  ' 
of  Bayfield,  and  ends  at  the  northern 
boundary  of  .Southern  Lite  tribal  land. 

The  north  bank  of  the  San  Juan  River  in 
Utah  occurs  from  the  Navajo  Nation 
boundary  dow'nstream  to  Chinle  Creek. 
'I’he.se  .segments  were  not  within  the 
geographical  area  known  to  be  occupied 
al  the  time  of  li.sting,  Imt  are  e.ssential 
for  llycatcher  con.servation  in  order  to 
help  meet  recovery  goals  in  this 
Management  Unit, 

rhe.se  segments  of  the  ,San  Juan  and 
Los  Finos  Rivers  were  identified  as 
having  substantial  recovery  value  in  the 
Recoverv  Flan  (Service  2002,  p.  88). 
These  essential  river  segments  are 
anticipated  to  provide  flycatcher  habitat 
for  metapopnlation  stability,  gene 
connectivity  through  this  portion  of  the 
flyt;atcher’s  range,  protection  against 
catastrophic  population  loss,  and 
population  growth  and  colonization 
potential.  As  a  result,  these  river  ' 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  science  of 
flyc;atcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

.Segments  along  the  Los  Finos  River 
that  oc:cur  on  .Solithern  Ute  tribal  land 
in  ('olorado,  and  San*)uan  River  on  the 
Navajo  Nation  in  New  Mexico  and  Utah 
(southern  liank),  were  not  within  the 
geographical  area  knowm  to  be  occupied 
by  flycatchers  at  the  time  of  listing,  but 
es.sential  for  flycatcher  conservation  in 
order  to  meet  recovery.  Because  of  our 
partnership  w'ith  the  Southern  Ute  Tribe 
and  Navajo  Nation  tow'ard  wildlife 
con.servation,  and  their  development, 
completion,  and  implementation  of 
actions  described  in  their  Flycatcher 
Management  Flans,  we  have  excluded 
the  portions  of  the  Los  Fines  River  in 
(Colorado  and  .San  Juan  River  in  New 
Mexico  and  Utah  (.south  bank)  that 
occur  tribal  lands  under  section  4(b)(2) 
of  the  Act  (see  Exclusions  section 
below). 
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Powell  Management  Unit,  Utah  and 
Arizona 

The  Rec;ovi)ry  Plan  describes  a  goal  of 
25  nycatcher  territories  in  the  Powell 
Management  Unit  (Service;  2002,  p.  84). 
No  flycatcher  territories  have  been 
detected  in  this  Management  Unit 
(Sogge  and  Durst  2008). 

There  were  no  large  flycatcher  nesting 
j)opulations  in  the  Powell  Management 
Unit  to  help  guide  us  toward  a  critical 
habitat  area,  and  no  areas  wijre;  known 
to  he  occupieid  at  the  time  of  listing. 
Therefore,  to  identify  the  areas  that 
would  contribute  to  meeting  recovery 
goals  for  this  Management  Unit,  we 
\ised  information  based  on  guidance 
from  the  Recovery  Plan  and  available 
information  about  stream  habitats  to 
determine  critical  habitat  segments  that 
may  he  essential  for  flycatcher 
conservation  (see  below). 

We  are  d(;signating  as  llycatcher 
critical  habitat  a  .scjgment  of  the  Paria 
River  in  Kane  County,  Utah  (19.0  km, 

1 1.8  mi).  This  Paria  River  segment 
occurs  from  its  confluence  with 
Cottonwood  Wash  and  ends  at  Highway 
89.  'I’his  .segment  was  not  within  the 
geographical  area  known  to  lx;  oc.cupied 
hy  flycatchers  at  the  time  of  listing.  This 
river  segment  may  be^able  develop  and 
siistain  flycatcher  habitat  and  territories 
and  therefore  is  essential  to  flycatcher 
conservation  in  order  to  help  meet 
recovery  goals  in  this  Management  Unit. 

This  segment  of  the  Paria  River  was 
identified  as  having  substantial  recovery 
value  in  the  Recovery  Plan  (Service 
2002,  p.  88).  This  essential  river 
.segment  is  anticipated  to  provide 
flycatcher  habitat  for  metapopulation 
stability,  gene  connectivity  through  this 
portion  of  the  flycatcher’s  range, 
protection  against  catastrophic 
population  loss,  and  population  growth 
and  colonization  potential.  As  a  result, 
this  river  segment  and  associated 
flycatcher  habitat  are  anticipated  to 
support  the  .strategy,  rationale,  and 
science  of  flycatcher  conservation  in 
order  to  meet  territory  and  habitat- 
related  recovery  goals. 

Gila  Recovery  Unit 

The  Gila  Recovery  Unit  includes  the 
Gila  River  watershed,  from  its 
headwaters  in  southwestern  New 
Mexico  downstream  across  the  State  of 
Arizona  tow'ard  the  confluence  with  the 
Colorado  River,  in  southw(;st  Arizona 
(Service  2002,  p.  6.5).  In  2002,  588 
flycatcher  territories  (51  percent  of  the 
e.stimated  rangewide  total)  were 
estimated  to  occur,  distributed  primarily 
on  the  Gila  and  lower  San  Pedro  Rivers 
(Sogge  et  al.  2003,  pp.  10-1 1).  From  the 
latest  rangewide  estimate,  the  number  of 


known  territories  grew  to  659  within 
this  Recovery  Unit  (50  percent  of  the 
estimated  rangewide  total)  (Durst  ot  al. 

2008,  p.  12). 

Many  breeding  sites  have  small 
numbers  of  territories  within  the  Gila 
Recovery  Unit,  but  along  sections  of  the 
upper  and  middle  Gila  River,  lower  .San 
Pedro  River,  lower  Tonto  Oeek,  and  the 
Tonto  Creek  and  Salt  River  confluence 
within  the  water  conservation  space  of 
Roosevelt  Lake,  abundant  breeding  sites 
occur  over  a  relatively  broad  geographic 
range  that  together  c.omprise  many 
flycatcher  territories.  Following  the 
2007  rangewide  estimate  (Durst  ef  ol. 
2008,  p.  12),  the  Upper  (iila.  Middle 
Gila  and  San  Pedro,  and  Roosevelt 
Management  Units  had  surpa.ssed 
numerical  recovery  goals.  Within  the 
Gila  Recovery  Unit,  there  are 
concentrations  of  flycatcher  tt;rritories 
in  the  ClifTGila  Valley,  New  Mexico, 
and  at  Roosevelt  Lake,  Arizona,  that  can 
be  some  of  the  largest  across  its  range. 

Flyc;atcher  territories  in  the  (hla 
Recovery  Unit  occurred  primarily  on 
lands  managed  by  private  and  Federal 
land  managers  and  in  a  variety  of 
habitat  types  dominated  by  both  native 
and  exotic  plants.  In  2001,  private  lands 
hosted  50  percent  of  the  territories 
(mostly  on  the  San  Pedro  River  and  Gila 
River),  including  one  of  the  largest 
known  flycatcher  populations,  in  the 
Gliff-Gila  Valley,  New  Mexico  (.Service 
2002,  p.  65).  Almost  the  remaining  50 
percent  of  the  territories  were  on 
government-managed  lands  (Service 
2002,  p.  65).  While  in  2001  (Service 
2002,  p.  65),  58  percent  of  territories 
were  in  habitats  dominated  by  native 
plants,  flycatchers  in  this  Recovery  Unit 
also  make  extensive  use  of  exotic  (77 
territories)  or  exotic-dominated  (108 
territories)  vegetation  (primarily 
tamarisk).  B(;cause  the  current 
distril)ution  of  breeding  sites  in  this 
Recovery  Unit  is  similar,  we  believe 
these  statistics  are  mostly  accurate 
today.  This  Recovery  Unit  contains  the 
Verde,  Hassayampa  and  Agua  Fria, 
Roo.sevelt,  San  Franci.sco,  IJpper  (ula. 
Middle  Gila  and  .San  Pedro,  and  Santa 
Cruz  Management  Units. 

Based  upon  our  occupancy  criteria 
(see  above),  within  the  Gila  Recovery 
Unit,  the  Gila  (1993),  San  Pedro  (1993), 
.San  Francisco  (1993),  Verde  (1993),  and 
Salt  (1993)  Rivers,  and  Tonto  Creek 
(1993)  are  streams  that  were  within  the 
geographical  area  known  to  be  occupied 
at  the  time  of  listing  (1991-1994)  (Sogge 
and  Durst  2008)  where  we  are 
designating  critical  habitat  segments.  At 
the  time  of  li.sting,  only  specific  sites  on 
the  Gila  River  within  the  Middle  Gila 
and  San  Pejlro  and  Upper  Gila 
Management  Units  were  known  to  be 


sp(;cifically  occupied  by  nesting  birds, 
but  based  upon  our  criteria  aiuOhe 
wide-ranging  nature  of  this  neotropical 
migrant,  the  Gila  River  within  the 
Hassayampa  and  Agua  Fria  Management 
Unit  is  also  considered  occupied  at  the 
time  of  listing.  Below  we  iilentify  that 
each  listed  item  described  in  our 
Special  Management  Considerations  or 
Protection  section  (see  above)  applies  to 
the  ,str(;ams  described  in  each 
Management  Unit  within  the  Gila 
Recovery  Unit. 

Verde  Managem(;nt  Unit,  Arizona 

The  Recovery  Plan  describes  a  goal  of 
5t)  flycatcher  territories  in  the  Verde 
Management  Unit  (Service  2002,  p.  85). 

W(;  identified  a  large  flycatcher 
nesting  population  along  the  Verde 
River  within  Yavapai,  Gila,  atjd 
Maricopa  Counties.  Arizona. 

Flycatchers  were  first  dete(;ted  nesting 
on  the  Verde  River  in  1993;  a  total  of  six 
br(;eding  sites  are  known  and  are  spread 
out  from  the  Verde  Valley  near  the 
towns  of  Clarkdale  and  Camp  Verde  and 
downstream  near  Horseslnx;  Lake 
(Sogge  and  Durst  2008).  A  high  of  23 
territories  were  detected  within  this 
Management  Unit  in  2005  (.Soggi;  and 
Durst  2008). 

We  are  designating  as  flycatcher 
critical  habitat  five  separate  segments  of 
the  Verd(;  River  (three  segments  on 
upper  Verde  River  and  two  segments 
along  the  middle  Verde  River).  Along 
tin;  upper  Verde  River  through  the 
Verde  Valley,  in  Yavapai  County,  we  are 
designating  a  42.0-kin  (26.1-mi)  segment 
of  the  that  occurs  from  above  Tuzigoot 
National  Monument  near  the  Town  of 
Clarkdale,  downstream  through  the 
towns  of  ('ottonwood  to  the  north  end 
of  Yavapai  Apache  tribal  land.  At  the 
southern  end  of  Yavapai  Apache  tribal 
land  the  next  segment  (15.3  km,  9.5  mi) 
extends  toward  C,amp  Verde  whore  it 
meets  the  north  end  of  another,  separate 
piece  of  Yavapai  Apache  tribal  land.  At 
the  southern  end  of  this  additional  piece 
of  Yavapai  Apache  tribal  land,  the  third 
and  last  river  segment  along  the  upper 
Verde  River  extends  14.0  km  (8.7  mi)  to 
Beasley  Flat.  We  are  also  designating  a 
46.3-km  (28.8-mi)  segment  in  the 
middle  Verde  River  that  extends  from 
the  East  Verde  River  confluence  down 
to  the  upper  end  of  Honseshoe  Lake.  The 
la.st  (6.7  km,  4.2  mi)  segment  of  the 
Verde  River  designated  as  flycatcher 
critical  habitat  occurs  from  Horseshoe 
Dam  and  ends  a  short  distance 
downstream  to  the  USGS  gauging 
station  and  cable  crossing.  These 
segments  of  the  Verde  River  are  within 
the  geographical  area  known  to  be 
occupied  by  flycatchers  at  the  time  of 
listing,  and  contain  the  physical  or 
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biological  features  essential  to  the 
conservation  of  the  species  which  may 
require  special  management 
considerations  or  protection,  as 
described  above. 

The  Verde  River  was  the  lone  river 
identified  within  this  Management  Unit 
as  having  substantial  recovery  value  in 
the  Recovery  Plan  (Service  2002,  p.  91). 
These  river  segments  are  anticipated  to 
provide  flycatcher  habitat  for 
metapopulation  stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
catastrophic  population  loss,  and 
population  growth  and  colonization 
potentiah  As  a  result,  these  river 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  .science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

The  conservation  space  of  Horseshoe 
Lake  is  within  the  planning  area  of  the 
Horseshoe  and  Bartlett  Dams  HCP.  As  a 
result  of  the  management  and  protection 
provided  flycatcher  habitat  within  the 
conservation  space  of  Horseshoe  Lake 
due  to  its  inclusion  in  the  HCP,  this 
portion  of  the  Verde  River  (9.6  km,  6.0 
mi)  is  being  excluded  from  this  critical 
habitat  designation  under  section  4(h)(2) 
of  the  Act  (see  Exclusions  section 
below). 

Two  separate  sections  (2.1  km,  1.3  mi 
and  0.7  km,  0.4  mi)  of  the  upper  Verde 
River  occur  on  Yava|jai  Apacdio  tribal 
lands.  Because  of  our  partnership  with 
the  Yavapai  Ajjache  'rrihe  toward 
wildlife  con.servation,  and  their 
development,  completion,  and 
implementation  of  actions  described  in 
th(!ir  Flycatcher  Management  Plan,  we 
have  excluded  these  two  sections  of  the 
Verde  River  that  occur  on  their  tribal 
lands  under  section  4(h)(2)  of  the  Act 
(see  Exclusions  s(!ctioh  below). 

Roosev'elt  Management  Unit,  Arizona 

The  Recovery  Plan  describes  a  goal  of 
50  flycatcher  territories  in  the  Roosevelt 
Management  Unit  (Service  2002,  p.  85). 

We  identified  a  large  flyc;atcher 
nesting  population  surrounding  the 
Roosevelt  Lake  area  along  Tonto  Oeek, 
the  Salt  River,  and  Pinal  Oreek  in  Clila 
and  Pinal  (lounties,  Arizona. 

Flycatchers  were  first  detected  nesting 
on  Tonto  Creek  and  the  Salt  River 
within  the  conservation  space  of 
Roosevelt  Lake  in  1993  (Sogge  and  Durst 
2008). 

Becau.se  of  the  anticipated  water  level 
fluctuations  at  Roosevelt  Lake,  which 
inundates  many  flycatcher  territories 
and  limits  the  number  of  territories  that 
can  he  su.stained  over  time,  this  is  the 
only  Management  Unit  within  the 


flycatcher’s  range  where  the  recovery 
goal  was  smaller  than  the  known 
number  of  territories  at  the  time  of  the 
Recovery  Plan  completion.  As  a  result, 
river  segments  and  the  lakebed  together 
provide  habitat  that  allow  flycatcher 
territories  to  persi.st  over  time  due  to 
dynamic  river  and  lake  flooding  events. 
For  example,  a  high  of  19()  flycatcher 
territories  occurred  in  2004  (mostly 
within  the  conservation  space  of 
Roosevelt  Lake),  but  in  the  following 
years  after  the  lake  level  was  rai.sed,  the 
known  number  of  territories  declined  to 
75  in  2007  (Sogge  and  Durst  2008). 

Since  the  raising  of  the  water  level  in 
Roosevelt  Lake,  flycatchers  have 
expartded  their  known  distribution 
throughout  adjacent  areas  along  Tonto 
Creek,  Salt  River,  and  Pinal  Oeek 
(Sogge  and  Durst  2008). 

We  are  designating  as  flycatcher 
critical  habitat  a  segment  of  lower  'fonto 
Creek  and  a  segment  of  the  upper  Salt 
River.  'Fhe  lower  Tonto  Creek  segment 
extends  for  49.0-km  (30,5-mi)  and 
occurs  from  the  south  end  of  the  Town 
of  Gisela  downstream  to  the  western 
high-water-mark  side  of  the 
con.servation  space  of  Roosevelt  Lake. 

On  the  eastern  side  of  Roosevelt  Lak(;, 
we  are  designating  a  38.9-km  (24.2-ini) 
segment  from  the  Salt  River  confluence 
with  (Cherry  Creek  downstream  to  the 
high  water  mark  of  the  conservation 
space  of  Roosevelt  Lake.  These  segments 
are  within  the  geographical  area  known 
to  be  occupied  by  flycatchers  at  the  time 
of  listing,  and  contain  the  physical  or 
biological  features  essential  to  the 
con.servation  of  the  species  which  may 
require  special  manag(;ment 
considerations  or  protection,  as 
described  above. 

The  segments  of  Tonto  Creek  and  the 
Salt  River  were  identified  as  having 
substantial  recovery  value  in  the 
Recoverv  Plan  (Service  2002,  p.  91). 
These  segments  are  anticipated  to 
provide  nyc:atcher  habitat  for 
metapopulation  stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
catastrophic  jjopulation  loss,  and 
population  growth  and  colonization 
potential.  As  a  result,  the.se  river 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  s\ipport  the 
strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

rhe  confluence  of  Tonto  Creek  and 
th(!  Salt  River  (29.1  km,  18  mi)  that 
make  up  Roosevelt  Lake  below  the 
elevation  of  2151  feet,  occurs  within  the 
planning  area  of  the  Roosevelt  Lake 
HC;P.  As  a  result  of  the  conservation 
provided  the  flycatcher  within  the 


Roosevelt  Lake  HCP  planning  area 
through  the  implementation  of  this  HCO 
and  the  management  support  from  the 
Tonto  National  Forest,  the  length  of 
Roosevelt  Lake  is  being  excluded  from 
this  critical  habitat  designation  under 
section  4(b)(2)  of  the  Act  (see  Exclusions 
section  below). 

Es.sential  flycatcher  habitat  along 
Pinal  Creek  (5.8  km.  3.6  mi),  not  within 
the  geographical  area  known  to  be 
occupied  at  the  time  of  listing,  managed 
by  F’MC,  is  being  excluded  under 
section  4(b)(2)  of  the  Act  due  to  our 
conservation  partnership  and  their 
implementation  of  a  management  plan 
specific  to  protecting  flycatcher  habitat 
(see  Exclusions  section  below). 

Middle  Gila  and  San  Pedro  Management 
Unit.  Arizona 

The  Recovery  Plan  describes  a  goal  of 
150  flycatcher  territories  in  the  Middle 
Gila  and  San  Pedro  Management  Unit 
(Service  2002,  p.  85). 

We  identified  a  large  flycatcher 
nesting  popmlation  surrounding  the  Gila 
and  San  Pedro  River  confluence  area 
within  Cochise,  Pima,  Pinal,  and  Gila 
Counties,  Arizona.  Flycatchers  were 
first  detected  nesting  in  this 
Management  Unit  in  1993,  with 
abundant  breeding'sites  occurring 
throughout  this  Management  Unit.  A 
high  of  195  territories  was  detected  in 
2005  (Sogge  and  Durst  2008). 

We  are  designating  as  flycatcher 
critical  habitat  the  lowest  126.2-km 
(78.4-mi)  segment  of  the  middle  and 
lower  San  Pedro  River  across  portions  of 
(kichise,  Pima,  and  Pinal  (bounties, 
Arizona,  and  a  80.6-km  (50.1-mi)  Gila 
River  segment  that  extends  from  near 
Dripping  .Springs  Wash  downstream 
past  the  .San  Pedro  and  Gila  River 
confluence  to  th6  Ashehurst  Hayden 
Diversion  Dam  in  Gila  and  Pinal 
(bounties,  Arizona.  The  Gila  and  San 
Pe.dro  Rivers  are  within  the  geographical 
area  known  to  bo  ocf:upiod  by 
flycatchers  at  the  time  of  listing,  and 
contain  the  physical  or  biological 
features  essential  to  the  conservation  of 
the  species  which  may  require  spef:ial 
management  considerations  or 
protection,  as  described  above. 

'rlu;  .San  Pedro  and  Gila  Rivers  were 
the  only  two  rivers  identified  within 
this  Management  Unit  as  having 
substantial  recovery  value  in  the 
Recovery  Plan  (.Service  2002,  p.  91). 
These  river  segments  are  anticipated  to 
provide  flycatcher  habitat  for 
metapopulation  stability,  gene 
conn(!ctivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
catastrophic  population  loss,  and 
population  growth  and  colonization 
potential.  As  a  result,  these  river 
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segments  and  associated  flycatcher 
habitat  arc  anticipated  to  support  the 
strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

Parcels  of  San  Carlos  Aj)ache  lands, 
totaling  about  0.9  km  (0.6  mi)  and  75  ha 
(185  ha)  occur  along  the  lower  .San 
Pedro  River  between  the  Aravaipa  Creek 
and  Gila  River  confluence.  Becau.se  of 
our  partnership  with  the  San  Carlos 
Apache  Tribe  toward  wildlife 
conservation,  and  their  development, 
completion,  and  implementation  of 
actions  described  in  their  Flycatcher 
Management  Plan,  we  have  excluded 
these  parcels  along  the  San  Pedro  River 
that  occur  on  their  tribal  lands  under 
section  4(b)(2)  of  the  Act  (see  Exclusions 
section  below). 

Upper  Gila  Management  Unit,  Arizona 
and  New  Mexico 

The  Recovery  Plan  describes  a  goal  of 
325  flycatcher  territories  in  the  Upper 
Gila  Management  Unit  (Service  2002,  p. 
85).  Flycatcher  territories  are  known 
throughout  the  Gita  River  in  New 
Mexico  and  Arizona  within  this 
Management  Unit. 

We  identified  a  large  flyj;atcher 
nesting  population  across  a  broad  area 
of  the  upper  Gila  River  occurring  within 
Gila,  Pinal,  Graham,  and  Greenlee 
Counties,  Arizona,  and  Grant  and 
Hildalgo  Counties,  New  Mexico. 
Flycatchers  were  first  detected  ne.sting 
in  this  Management  Unit  in  1993  (Sogge 
and  Durst  2008).  Flycatcher  territories  at 
22  breeding  sites  occur  throughout  three 
separate  river  segments  of  the  Gila 
River,  with  a  high  of  329  territories 
estimated  following  the  2007  breeding 
sea.son  (Durst  et  al.  2008,  p.  12).  A  single 
breeding  site  along  the  most  upstream 
.segment  in  the  Cliff-Gila  Valley  in  Grant 
County,  New  Mexico,  has  held  over  200 
flycatcher  territories  in  a  single  season 
(Sogge  and  Durst  2008).  The  Gila  River 
is  within  the  geographical  area  known 
to  be  occupied  by  flycatchers  at  the  time 
of  li.sting,  and  contains  the  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  which  may 
require  special  management 
considerations  or  protection,  as 
described  above. 

We  are  designating  four  Gila  River 
stream  segments  as  flycatcher  critical 
habitat  between  the  Turkey  Greek-Gila 
River  confluence  on  the  Gila  National 
Forest,  New  Mexico,  and  the  San  Carlos 
Apache  tribal  Land  boundary,  Arizona. 
There  are  three  segments  we  are 
designating  as  flycatcher  critical  habitat 
that  occur  almost  entirely  on  the  upper 
Gila  River  in  southwestern  New  Mexico 
(Grant  and  Hildalgo  Counties).  Within  a 


stretch  of  stream  in  the  (3iff-Gila  Valhw, 
New  Mexico,  which  extends  into  the 
(hla  National  Forest,  there  are  checker- 
boarded  lands  that  occur  within  the 
final  designation  and  are  excluded  from 
critical  habitat  (U-Bar  Ranch).  A  fourth 
Arizona  Gila  River  segment  occurs 
through  the  Safford  Valley  in  Gila, 
Graham,  and  Pinal  Counties. 

The  most  upstream  Gila  River 
flyc:atcher  critical  habitat  segment 
extends  for  16.9  km  (10.5  mi)  from  the 
Turkey  Creek-Gila  River  confluence  on 
the  Gila  National  Fore.st,  New  Mexico, 
downstream  to  the  upstream  boundary 
of  the  U-Bar  Ranch  in  the  Cliff-Gila 
Valley,  New  Mexico.  We  are  excluding 
the  U-Bar  Ranch  from  this  point 
downstream  for  approximately  26.4  km 
(16.4  mi)  to  the  last  IJ-Bar  Ranch  parcel, 
which  occurs  just  within  the  Gila 
National  Forest  Boundary.  Along  this 
approximate  26.4  km  (16.4  mi)  stretch  of 
the  Gila  River,  the  U-Bar  Ranch  contains 
about  13.6  km  (8.6  mi)  of  check-boarded 
property  which  is  not  included  in  the 
final  designation;  a  12.8  km  (8.0  mi) 
portion  of  stream  is  included  within  the 
final  designation.  The  second  Gila  River 
segment  extends  from  the  downstream 
boundary  of  the  U-Bar  Ranch  within  the 
Gila  National  Forest  for  6.0  km  (3.7  mi) 
to  the  upstream  end  of  the  middle  Gila 
Box,  New  Mexico.  The  third  segment 
begins  at  the  Gila  River  gauging  station 
above  the  Town  of  Red  Rock  in  Grant 
County,  New  Mexico,  at  the 
downstream  end  of  the  middle  Gila  Box 
and  extends  for  65.3  km  (40.6  mi)  into 
Hidalgo  County,  New  Mexico,  and  just 
across  the  New  Mexico-Arizona  State 
line  through  the  town  of  Duncan  in 
Greenlee  County,  Arizona.  A  fourth  Gila 
River  .segment  extends  for  76.4  km  (47.5 
mij  from  the  upper  end  of  Earven  Flat 
in  Arizona,  above  the  Town  of  Safford, 
through  the  Safford  Valley  to  the  San 
Carlos  Apache  tribal  boundary  in  Gila, 
Graham,  and  Pinal  Counties,  Arizona. 

These  Gila  River  segments  were 
identified  in  the  Recovery  Plan  as  areas 
with  substantial  recovery  value  (Service 
2002,  p.  91)  and  are  anticipated  to 
provide  flycatcher  habitat  for 
metapopulation  stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
catastrophic  population  loss,  and 
population  growth  and  colonization 
potential.  As  a  result,  the.se  river 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

Because  of  our  partnership  with  the 
San  Carlos  Apache  Tribe  and  their 
development,  completion,  and 


implementation  of  actions  described  in 
their  Flycatcher  Management  Plan,  wo 
have  excluded  the  31.3  km  (19.5  mi) 
portion  of  the  Gila  River  (upstream  of 
the  .San  Carlos  Reservoir)  that  occurs 
within  their  tribal  lands  under  section 
4(b)(2)  of  the  Act  (see  Exclusions  .section 
helow).  Also  because  of  our  tribal  trust 
responsibilities  with  both  the  .San  Carlos 
Apache  Tribe  and  Gila  River  Indian 
Community  (GRIC),  we  are  excluding 
the  Federal  land  that  occurs  along  the 
Gila  River  (26.8  km,  16.6  mi)  within  the 
conservation  space  of  San  Carlos 
Reservoir  under  section  4(b)(2)  of  the 
Act  (.see  Exclusions  section  below). 

Because  of  the  development, 
completion,  and  implementation  of 
actions  de.scribed  in  FMC’s  Flycatcher 
Management  Plan  for  the  U-Bar  Ranch 
in  the  Cliff-Gila  Valley,  New  Mexico,  we 
are  excluding  the  13.8  km  (8.6  mi) 
portions  of  the  Gila  River  occurring  on 
these  lands  under  section  4(b)(2)  of  the 
Act  due  to  our  conservation  partnership 
and  their  implementation  of  a 
management  plan  specific  to  protecting 
flycatcher  habitat  (see  Exclusions 
section  below). 

Santa  Cruz  Management  Unit.  Arizona 

The  Recovery  Plan  describes  a  goal  of 
25  flycatcher  territories  in  the  Santa 
Cruz  Management  Unit  (Service  2002,  p. 
84). 

There  were  no  large  flycatcher  nesting 
populations  in  the  Santa  Cruz 
Management  Unit  to  help  guide  us 
toward  a  critical  habitat  area,  and  no 
areas  were  known  to  be  occupied  at  the 
time  of  listing.  Therefore,  to  identify  the 
areas  that  would  contribute  to  meeting 
recovery  goals  for  this  Management 
Unit,  we  used  information  ba.sed  on 
known  flycatcher  territories  and 
breeding  sites,  guidance  from  the 
Recovery  Plan,  and  knowledge  about 
stream  habitat  to  determine  critical  - 
habitat  segments  that  may  be  essential 
for  flycatcher  conservation.  A  single 
flycatcher  territory  was  detected  on 
Cienega  Creek  in  2001  (Sogge  and  Durst 
2008)  and  Empire  Gulch  in  2011  (a 
tributary  to  C’ienega  Creek).  No 
flycatcher  territories  have  been  detected 
on  the  Santa  Cruz  River. 

Within  Pima  and  Santa  Cruz 
Counties,  Arizona,  w'e  are  designating 
flycatcher  critical  habitat  along  Cienega 
Creek,  Empire  Gulch,  and  the  Santa 
Cruz  River.  Within  Las  Cienegas 
National  Conservation  Area  in  Pima 
County,  we  are  designating  a  17.9-km 
(11.1 -mi)  segment  of  Cienega  Creek  and 
two  segments  of  Empire  Gulch;  an 
isolated  0.4-km  (0.3-mi)  upper  .segment 
of  Empire  Gulch  and  a  second  1.3-km 
(0.8-mi)  lower  segment  of  Empire  Gulch 
that  connects  to  Cienega  Creek.  Along 
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the  Santa  Cruz  River,  we  are  designating 
a  26.7-km  {16.6-mi)  segment  from  the 
Nogales  Waste  Water  Treatment  Plant  to 
Chavez  Siding  Road  in  Santa  Cruz 
County,  Arizona.  These  segments  were 
not  within  the  geographical  area  known 
to  be  occupied  at  the  time  of  listing: 
however,  they  are  essential  to  flycatcher 
conservation  because  they  may  be  able 
to  develop  and  sustain  flycatcher  habitat 
and  territories  to  help  meet  recovery 
goals  in  this  Management  Unit. 

The  Santa  Cruz  River  and  Cienega 
Creek  segments  were  identified  in  the 
Recovery  Plan  as  areas  with  substantial 
recovery  value  {Service  2002,  p.  91), 
while  the  adjacent  Empire  Gulch  was 
only  recently  detected  as  having  a 
flycatcher  territory.  These  segments  are 
anticipated  to  provide  flycatcher  habitat 
for  metapopulation  stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
catastrophic  population  lo.ss,  and 
population  growth  and  colonization 
potential.  As  a  result,  these  river 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  .science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

San  Francisco  Management  Unit, 

Arizona  and  New  Mexico 

The  Recovery  Plan  describes  a  goal  of 
25  flycatcher  territories  in  the  San 
Francisco  Management  Unit  {Service 
2002,  p.  84).  Small  numbers  of 
flycatcher  territories  are  known  to  occur 
along  the  San  Francisco  River  in  this 
Management  Unit  in  both  Arizona  and 
New  Mexico. 

I'hen;  were  no  known  large  flycatcher 
nesting  populations  in  the  San 
Francisco  Management  Unit  to  help 
guide  us  toward  a  critical  habitat  area. 
Therefore,  to  identify  the  areas  that 
would  contribute  to  meeting  recovery 
goals  for  this  Management  Unit,  we 
used  information  based  on  known 
flycatcher  territories  and  breeding  .sites, 
guidance  from  the  Recovery  Plan,  and 
knowledge  about  .stream  habitat  to 
determine  critii;al  habitat  segments  for 
flycatcher  conservation  {see  below). 

Four  flycatcber  breeding  sites  have  been 
detected  on  these  river  segments,  with 
the  first  territories  found  in  1993  {Sogge 
and  Durst  2008).  The  number  of 
territories  detected  has  fluctuated 
annually  between  one  and  seven  from 
1993  to  2007  (Sogge  and  Durst  2008). 
Tbe  San  Francisco  River  is  within  the 
geographical  area  known  to  be  occupied 
by  flycatchers  at  the  time  of  li.sting,  and 
contains  the  physical  or  biological 
features  essential  for  tbe  conservation  of 
the  species  which  may  require  special 


management  considerations  or 
protection,  as  described  above. 

We  are  designating  as  flycatcher 
critical  habitat  four  segments  of  the  San 
Francisco  River  in  Arizona  and  New 
Mexico.  We  are  designating  two 
segments  of  the  San  Francisco  River 
between  the  Town  of  Al})ine.  Arizona, 
and  Centerfire  Crook  in  Catron  County, 
New  Mexico,  that  are  .separated  by  a  2.7 
km  (1.7  mi)  area  at  Luna  Lake,  Arizona. 
These  two  .segments  extend  for  1 1.3-km 
{7.0-mi)  west  of  Luna  Lake  in  Apache 
County,  Arizona,  and  beginning  ju.st 
downstream  of  Luna  Lake,  for  28.2-kni 
(17. 5. mi)  in  Apacbe  County  and  Catron 
County.  A  third  36.4-km  (22.6-mi) 
segment  extends  from  the  Deep  Creek 
confluence  to  San  Francisco  Hot 
Springs,  in  Catron  County,  New  Mexico. 
The  fourth,  36.7-km  (22.8-mi)  segment 
extends  from  the  Arizona  and  New 
Mexico  State  line  border  to  the  western 
boundary  of  the  Apache-Sitgreaves 
National  Forest,  in  Apache  County, 
Arizona. 

These  San  Francisco  River  segments 
were  identified  in  the  Recovery  Plan  as 
having  substantial  recovery  value 
(.Service  2002,  pp.  90-91).  These  San 
Francisco  River  segments  are 
anticipated  to  provide  flycatcher  habitat 
for  metapopulation  .stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
catastrophic  population  lo.s.s,  and 
population  growth  and  colonization 
potential.  As  a  result,  the.se  river 
segments  and  as.sociated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  .science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

Hassayampa  and  Agua  Fria  Management 
Unit,  Arizona 

The  Recovery  Plan  dtiscribes  a  goal  of 
25  flycatcher  territories  in  the 
Hassayampa  and  Agua  Fria  Management 
Unit  (Service  2002, }).  84). 

There  were  no  large  flycatcher  nesting 
populations  in  the  Hassayampa  and 
Agua  Fria  Management  Unit  to  help 
guide  us  toward  a  critical  habitat  area. 
Therefore,  to  identify  the  areas  that 
would  contribute  to  meeting  recovery 
goals  for  this  Management  Unit,  we 
used  information  based  on  known 
flycatcher  territories  and  breeding  sites, 
guidance  from  the  Recovery  Plan,  and 
knowledge  about  stream  habitat  to 
determine  critical  habitat  .segments  that 
may  be  essential  for  flycatcher 
conservation  (see  below).  A  single 
breeding  site  along  the  Hassayampa 
River  was  detected  within  this 
Management  Unit,  with  the  number  of 


territories  ranging  from  one  and  three 
(Sogge  and  Dur.st  2008). 

We  are  designating  as  flycatcher 
critical  habitat  a  7.4-km  {4.6-mi) 
segment  of  the  Hassayampa  River  that 
occurs  south  of  the  Highway  60  Bridge 
in  the  Town  of  Wickenburg  in  Maricopa 
(iounty,  Arizona.  This  segment  was  not 
within  the  geographical  area  known  to 
be  occupied  at  the  time  of  listing: 
however,  it  is  essential  for  flycatcher 
conservation  because  it  will  help  meet 
recovery  goals  in  this  Management  Unit. 

The  Hassayampa  River  was  identified 
in  the  Recovery  Plan  as  having 
substantial  recovery  value  (Service 
2002,  p.  91).  This  river  .segment  is 
anticipated  to  provide  flycatcher  habitat 
for  metapopulation  .stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
catastrophic  population  loss,  and 
population  growth  and  colonization 
potential.  As  a  result,  this  segment  and 
associated  flycatcher  habitat  are 
anticipated  to  support  the  strategy, 
rationale,  and  science  of  flycatcher 
conservation  in  order  to  meet  territory 
and  habitat-related  recovery  goals. 

Th«j  8.7  km  (5.4  mi)  Gila  River 
segment  that  occurs  within  the  Tres 
Rios  Safe  Harbor  Agreement  Area  wdll 
be  excluded  under  .section  4(b)(2)  of  the 
Act  (see  Exclusions  section  below)  as  a 
result  of  the  habitat  development  and 
management  by  the  City  of  Phoenix 
associated  with  their  Safe  Harbor 
Agreement  with  the  Service. 

Rio  Grande  Recovery  Unit 

This  Recovery  Unit  primarily 
includes  the  Rio  Grande  watershed  from 
its  headwaters  in  southern  Colorado 
downstream  to  the  Pecos  River 
confluence  in  Texas.  Other  areas  and 
drainages  that  occur  within  this 
Recovt?ry  Unit  include  the  Rio  Grande 
in  Texas  and  Pecos  watershed  in  New 
Mexico  and  Texas.  No  recovery  goals 
were  established  for  Management  Units 
in  those  areas,  so  no  critical  habitat  is 
being  designated  in  those  areas. 

There  have  been  large  increases  in  the 
number  of  estimated  and  known 
territories  within  the  Rio  Grande 
Recovery  Unit,  primarily  due  to 
increasing  population  numbers  within 
the  Middle  Rio  Grande  Management 
Unit.  In  2002,  a  total  of  197  territories 
(17  j)ercent  of  the  rangewide  total)  were 
estimated  to  occur  within  the  Recovery 
Unit,  primarily  occurring  along  the 
mainstem  Rio  Grande  (Sogge  at  al. 

2003).  At  the  end  of  the  2007  breeding 
season,  the  Recovery  Unit  had  increased 
to  an  e.stimated  230  territories  (17 
percent  of  the  rangewide  total), 
primarily  due  to  territory  increases  in 
the  Middle  Rio  Grande  (Durst  at  al. 


Federal  Register / Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Rules  and  Regulations 


379 


2008,  p.  l3).  In  the  .subsequent  years,  the 
number  of  known  territories  has 
continued  to  increase  within  the  Middle 
Rio  (irande  Management  Unit  with 
approximately  350  territories  detected 
in  2009,  with  most  territories  detected 
widiin  the  San  Marcia)  reach  near 
Elephant  Butte  Ro.servoir  (Moore  and 
Alders  2010,  p.  1). 

Both  the  San  Luis  Valley  Management 
Unit  in  .southern  Colorado  and  Middle 
Rio  Grande  Management  Unit  in  New 
Mexico  have  surpassed  their  numerical 
territory  goals.  A  total  of  50  territories 
are  needed  in  the  San  Luis  Valley 
Management  Unit  and  50  territories 
were  estimated  to  oc:cur  in  2007  (Durst 
ot  ol.  2008,  p.  13).  In  the  Middle  Rio 
Grande  Management  Unit,  the 
numerical  goal  of  100  territories  has 
been  surpassed  with  about  350 
territories  detected  in  2009  (Moore  and 
Alders  2010,  p.l). 

Most  sites  ar(*  in  habitats  dominated 
by  native  plants,  while  habitat 
dominated  by  exotic  plants  include 
primarily  tamarisk  or  Russian  olive 
(Service  2002,  p.  05).  In  2001,  43  of  the 
50  nests  (77  percent)  that  were 
described  in  the  middle  and  lower  Rio 
Grande  in  New  Mexico,  used  tamarisk 
as  the  nest  sub.strate  (Service  2002,  p. 
05).  In  2001,  government-managed  lands 
accounted  for  0.3  percent  of  the 
territories  in  this  luiit;  tribal  lands 
supported  an  additional  23  percent 
(Service  2002).  While  the  nund)er  of 
territories  has  increased,  the  known 
distribution  of  sites  is  similar.  As  a 
result,  we  expect  a  larger  proportion  of 
territories  to  occur  on  government- 
managed  lands  in  the  Middle  Rio 
Grande  Management  Unit. 

This  Recovery  Unit  contains  the  San 
Luis  V^alley,  Upper  Rio  Grande,  Middle 
Rio  Grande,  and  Lower  Rio  Grande 
Management  Units. 

Ba.sed  upon  our  occupancy  criteria 
(see  above),  within  the  Rio  Grande 
Recovery  Unit,  the  Rio  Grande  (1993), 
Rio  Grande  del  Rancho  (199.3),  and 
Coyote  Creek  (1993)  are  streams  that 
were  within  the  geographical  area 
known  to  be  occupied  at  the  time  of 
listing  (1991-1994)  (Sogge  and  Durst 
2008)  where  we  are  designating  critical 
habitat  segments.  These  streams  have 
the  physical  or  biological  features  of 
critical  habitat  that  may  require  special 
management  considerations  or 
protection. 

At  the  time  of  listing,  only  specific 
sites  on  the  Rio  Grande  within  the 
Upper,  Middle,  and  Lower  Rio  Grande 
Management  Units  were  known  to  be 
specifically  oe;cupied  by  ne.sting  birds, 
but  based  upon  our  criteria  and  the 
wide-ranging  nature  of  this  neotropical 
migrant,  the  Rio  Grande  within  the  San 


Luis  Valley  Management  Unit  is  also 
considered  occupied  at  the  time  of 
listing.  Below  we  identify  that  each 
listed  item  d(‘scribed  in  our  Spetcial 
Management  Considerations  or 
Protection  section  (see  above)  applies  to 
the  streams  described  in  each 
Management  Unit  within  the  Rio 
Grande  Recovery  Unit. 

San  Luis  Valley  Management  Unit, 
(Colorado 

The  Recovery'  Plan  describes  a  goal  of 
50  flycatcher  territories  in  the  San  Luis 
Valley  Management  Unit  (Service  2002, 
p.  85). 

We  identified  a  large  flycatcher 
ne.sting  population  in  the  San  Luis 
Valley  in  (io.stilla,  Conejos,  Alamosa, 
and  Rio  Grande  (lounties,  Colorado. 
Flycatchers  were  first  detected  nesting 
in  this  Management  Unit  in  1997,  and 
a  high  of  71  territories  were  detected 
along  the  Rio  Grande  and  Conejos  River 
in  2003  (Sogge  and  Durst  2008). 

We  are  designating  as  flycatcher 
critical  habitat  two  segments  of  the  Rio 
Grande,  which  are  w'ithin  clo.se 
proximity  to  each  other,  within  the  San 
Luis  Valley.  The  northern-most  .segment 
on  the  Rio  Grande  is  an  18.4-km  (11.4- 
mi)  segment  constituting  3,377  ha  (8345 
ac)  within  the  Alamo.sa  NWR.  The  more 
southerly  segment  is  on  BLM  land  (on 
the  west  side  of  the  Rio  Grande)  and  is 
20.4  km  (12.7  mi)  long  constituting 
182.8  ha  (451.7  ac).  The  Rio  Grande  is 
within  the  geographical  area  known  to 
be  occupied  by  llycatchers  at  the  time 
of  listing,  and  contains  the  physical  or 
biological  features  essential  for  the 
conservation  of  the  species  that  may 
requirt!  special  management 
considerations  or  protection,  as 
described  above. 

We  are  also  designating  as  flycatcher 
critical  habitat  three  segments  in  clo.se 
proximity  on  the  Gonejos  River  that,  in 
total,  are  4.7-km  (2.9-mi)  long 
constituting  502.9  ha  (1242.7  ac).  'Fhe 
Conejos  River  was  not  within  the 
geographical  area  know'n  to  be  occupied 
at  the  time  of  listing;  however,  it  is 
essential  for  flycatcher  conservation 
because  it  will  help  meet  recovery  goals 
in  this  Management  Unit. 

The  Rio  Grande  and  the  (ionejos  River 
segments  were  identified  within  this 
Management  Unit  as  having  substantial 
recovery  value  in  the  Recovery  Plan 
(Service  2002,  p.  92).  These  river 
.segments  are  anticipated  to  provide 
flycatcher  habitat  for  metapopulation 
stability,  gene  connectivity  through  this 
portion  of  the  flycatcher’s  range, 
protection  against  catastrophic 
population  loss,  and  population  growth 
and  colonization  potential.  As  a  result, 
these  river  segments  and  associated 


tlycafcher  habitat  are  anticipated  to 
support  the  strategy,  rationale,  and 
science  of  flycatcher  con.servation  in 
ordf^r  to  meet  territory  and  habitat- 
relat(!d  re(;overy  goals. 

Large  sections  of  non-federal  lands 
occur  along  both  the  Rio  Grande  and 
('.onejos  River  within  the  conservation 
planning  area  established  hy  the  San 
Luis  Valley  Partnership  and  within  their 
HCP;  as  a  result,  we  excluded  184.5  km 
(114.7  mi)  constituting  27,568.6  ha 
(68,118.2  ac)  of  habitat  along  the 
Gonejos  River  and  Rio  Cirande  within 
this  con.servation  and  planning  area 
under  section  4(b)(2)  of  the  Act  (see 
Exclusions). 

Upper  Rio  Grande  Management  Unit. 
New  Mexico 

The  Recovery  Plan  describes  a  goal  of 
75  flycatcher  territories  in  the  Upper  Rio 
Grande  Management  Unit  (Service  2002, 
p.  85). 

We  identified  a  large  flycatcher 
nesting  population  on  the  upper  Rio 
Grande  in  Taos,  Santa  Fe,  and  Mora 
Gounties,  New  Mejdco.  Flycatchers 
were  first  detected  nesting  in  this 
Management  Unit  in  1993,  and  a  high  of 
39  territories  were  detected  in  2000 
along  the  Rio  Grande,  Rio  Grande  Del 
Rancho,  and  C^oyote  Oeek  (Sogge  and 
Durst  2008).  These  segments  are  within 
the  geographical  area  known  to  be 
occiqiied  by  flycatchers  at  the  time  of 
listing,  and  contain  the  physical  or 
biological  features  essential  for  the 
conservation  of  the  species  which  may 
require  special  management 
considerations  or  protection.  Flycatcher 
ttirritories  were  recently  detected  on  the 
Rio  Fernando,  which  was  not  within  the 
geographical  area  known  to  be  occupied 
by  flycatchers  at  the  time  of  listing,  but 
is  considered  e.ssential  for  conservation. 

We  are  designating  as  flycatcher 
critical  habitat  a  collection  of  Upper  Rio 
Grande  Management  Unit  river 
.segments  along  the  Rio  Grande,  Rio 
Grande  del  Rancho,  (ioyote  Oeek,  and 
Rio  Fernando.  We  are  designating  a 
46.8-km  (29.1-mi)  Rio  Grande  s<;gment 
that  extends  from  fhe  Taos  Junction 
Bridge  (State  Route  520)  down.stream  to 
the  northern  houndary  of  the  San  Juan 
(Ohkay  Ohwingeh)  Pueblo,  and  a  1.1  km 
(0.4  mi)  segment  of  the  Rio  Grande 
between  the  San  Juan  (Ohkay 
Ohwingeh)  and  Santa  Clara  I’ueblos.  We 
are  also  de;signating  as  flycatcher  critical 
habitat  an  11.9-km  (7.4-mi)  .segment  of 
the  Rio  Grande  del  Rancho  from  Sarco 
Canyon  downstream  to  the  Arroyo 
,  Miranda  confluence,  and  a  10.7-km  (6.6- 
mi)  segment  of  Cfoyote  Creek  from  above 
Coyote  Creek  State  Park  downstream  to 
the  second  bridge  on  State  Route  518, 
upstream  from  Los  Cocas.  Additionally. 
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we  are  designating  a  0.4-km  (n.2-ini) 
segment  of  the  Rio  Fernando  that  is 
located  about  3.2  km  (2.0  mi)  upstream 
from  the  Rio  Lucero  contluence. 

Rio  Grande.  Rio  Grande  del  Ranclio, 
and  Goyote  Creek  were  identified  within 
this  Management  Unit  as  having 
suh.stantial  ref:overy  value  in  the 
Recovery  Plan  (Service  2002,  p.  92). 
These  three  segments,  along  with  the 
essential  Rio  Fernando  segment,  are 
anticipated  to  provide  flycatcher  “habitat 
for  metapopulation  stability,  gene 
connectivity  through  this  portion  of  the 
flyt;atcher's  range,  protection  against 
catastrophic  population  loss,  and 
population  growth  and  colonization 
potential.  As  a  result,  these  river 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  tbe 
.strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

I3ue  to  the  our  partnership  with  the 
.Santa  Clara,  .San  juan,  and  San  Ildefonso 
Pueblos  and  their  conservation  efforts 
on  the  Rio  Grande,  w«  are  excluding 
these  pueblos  from  the  final  flycatcher 
critical  habitat  designation  under 
section  4(b)(2)  of  the  Act  (see  Exclusions 
.s(K;tion  below). 

Middle  Rio  Grande  Management  Unit, 
New  Mexico 

The  Recovery  Plan  describes  a  goal  of 
too  flycatcher  territories  in  the  Middle 
Rio  Grande  Management  Unit  (Service 
2002,  p.  8.5). 

We  identified  a  large  flycatcher 
nesting  population  on  the  middle  Rio 
(irande  in  Valencia  and  .Socorro 
C'.ounties,  New  Mexico.  Flycatcher 
territories  were  first  detected  in  this 
Management  Unit  in  1993.  In  2007,  a 
high  of  230  territories  were  detected 
(.Sogge  and  Durst  2008),  and  since  then 
the  population  has  grown  to  about  350 
territories  (Moore  and  Aiders  2010,  p. 

1).  The  Rio  Grande  is  within  the 
geographical  area  known  to  be  occupied 
by  flycatcbers  at  the  time  of  listing,  and 
contains  the  physical  or  biological 
features  essential  for  tbe  con.servation  of 
tbe  species  which  may  require  special 
management  considerations  or 
protection,  as  described  above. 

We  are  designating  as  critical  habitat 
a  180.4-km  (112.1 -mi)  segment  of  the 
Rio  Grande  that  extends  from  below 
Isleta  Pueblo  and  the  Bernalillo  and 
Valencia  Gounty  line  downstream  past 
Bosque  del  Apache  and  Sevilleta  NWRs 
and  into  the  upptjr  part  of  Elephant 
Butte  Reservoir  ending  in  Socorro 
Gojinty  about  3.2  km  (2.t)  mi)  north  of 
the  Sierra  Gounty  line.  New  Mexico 
(about  14.4  km,  9.0  mi  of  the  upj)er  part 
of  Elephant  Butte  Reservoir, 


downstream  of  the  power-line  cro.ssing 
is  included  within  the  designation). 

This  Rio  Grande  .segment  was 
identified  as  having  substantial  recovery 
value  in  the  Recovery  Plan  (Service 
2002,  p.  92).  This  segment  of  the  Rio 
(Jrande  is  anticipated  to  provide 
flycatcher  habitat  for  metapopidation 
•Stability,  gene  connectivity  througb  this 
portion  of  the  flycatcher’s  range, 
protection  against  cata.strophic 
population  loss,  and  po[)uiation  growth 
and  colonization  potential.  As  a  result, 
this  river  segment  and  associated 
flycatcher  habitat  are  anticipated  to 
support  the  strategy,  rationale,  and 
science  of  flycatcher  conservation  in 
order  to  meet  territory  and  hahitat- 
related  recovery  goals. 

Lower  Rio  Grande  Management  Unit, 
New  Mexico 

The  Recovery  Plan  describes  a  goal  of 
25  flycatcher  territories  in  the  Lower  Rio 
Grande  Management  Unit  (Service  2002, 
p.  84). 

'I’here  wen;  no  large  flycatcher  nesting 
populations  in  the  lower  Rio  Grande 
Management  Unit  to  help  guide  us 
toward  a  critical  habitat  area.  Therefore, 
to  identify  the  areas  that  would 
contribute  to  meeting  recovery  goals  for 
this  Management  Unit,  we  used 
information  ba.sed  on  known  flycatcher 
territories  and  breeding  sites,  guidance 
from  tbe  Recovery  Plan,  and  knowledge 
about  stream  habitat  to  determine 
critical  habitat  .segments  that  may  be 
essential  for  flycatcher  conservation  (.see 
below).  Between  1993  and  2007,  three 
breeding  sites  had  been  detected  alotJg 
the  lower  Rio  Grande  in  .Sierra  and  Dona 
Ana  Gounties,  New  Mexico,  with  the 
first  territories  found  in  1993  (.Sogge  and 
Durst  2008).  During  this  time  period  the 
number  of  known  flycatcher  territories 
detected  annually  fluctuated  between 
zero  and  eight  (.Sogge  and  Durst  2008). 
However,  in  2011  the  number  of 
territories  detected  within  the  Lower 
Rio  Grande  Managenmnt  Unit  increased 
due  to  improved  survey  effort  (Servicf? 
2012,  p.  32)  and  in  2012  is  believed  to 
have  rfjached  25  territories  (Dill,  D. 

2012,  pers.  comm.).  Fhe  Rio  Grande  is 
within  the  geographical  area  known  to 
be  occupied  by  flycatcbers  at  the  time 
f)f  li.sting,  and  contains  the  physical  or 
biological  features  essential  for  tlie 
i:onservation  of  the  species  whif;h  may 
require  special  management 
considerations  or  protection,  as 
described  above. 

'I’he  lower  Rio  Grande,  from  Caballo 
Dam  to  Leasburg  Dam  (74.2  km,  40.1 
mi),  was  also  proposed  as  critical 
habitat  in  this  management  unit. 
However,  as  a  result  of  the  commitment 
to  comprehensively  manage  flycatcher 


habitat,  through  development  and 
protection  of  habitat  and  water 
transaction  agreements,  we  are 
excluding  this  segment  from  the  final 
designation  of  revi.sed  flycatcher  critical 
habitat  under  .section  4(b)(2)  of  tbe  Act 
(see  Exclusions  .section  below). 

Effects  of  Critical  Habitat  Designation 

Sttction  7  Consultation 

.Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  any  action  they  fund, 
authorize,  or  carry  out  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  species  or  threatened 
speiaes  or  result  in  the  de.struction  or 
adverse  modification  of  designated 
critical  habitat  of  sucb  species.  In 
addition,  section  7(a)(4)  of  the  Act 
requires  Federal  agencies  to  confer  with 
the  .Service  on  any  agency  action  which 
is  likely  to  jeopardize  the  continued 
existence  of  any  species  proposed  to  be 
listed  under  the  Act  or  result  in  the 
de.struction  or  adverse  modification  of 
proposed  critical  habitat. 

Decisions  by  tbe  .5th  and  9th  Gircuit 
(Courts  of  Appeals  have  invalidated  our 
regulatory  definition  of  “de.struction  or 
adver.se  modification”  (50  CFR  402.02) 
(see  Cifford  Pinchot  Task  Force  v.  f/-S. 
Fish  and  Wildlife  Service,  378  F.  3d 
1059  (9th  Gir.  2004)  and  Sierra  Club  v. 
U.S.  Fish  and  Wildlife  Serxdce  et  al.,  245 
F.3d  434,  442  (.5th  Gir.  2001)),  and  we 
do  not  rely  on  this  regulatory  definition 
when  analyzing  whether  an  action  is 
likely  to  destroy  or  adversely  modify 
critical  habitat.  Under  the  .statutory 
provisions  of  the  Act.  we  determine 
de.struction  or  adverse  modification  on 
the  basis  of  whether,  w'ith 
implementation  of  the  proposed  Federal 
action,  the  affected  critical  habitat 
would  continue  to  serve  its  intended 
conservation  role  for  the  species. 

If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agtmcy)  miust  enter  into  consultation 
with  us.  Examples  of  actions  that  are 
subject  to  the  section  7  consultation 
process  are  actions  on  State,  tribal, 
local,  or  priv^ate  lands  that  require  a 
l*’(Hleral  permit  (such  as  a  permit  from 
the  C>orps  under  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1251  et  seq.'i  or  a 
permit  from  the  Service  under  section 
10  of  the  Act)  or  that  involve  some  other 
Fc'deral  action  (such  as  funding  from  the 
I’ederal  Highway  Admini.stration, 
Federal  Aviation  Administration,  or  the 
f  ederal  Fanergency  Management 
Agency).  Federal  actions  not  affecting 
listed  species  or  critical  habitat,  and 
actions  on  State,  tribal,  local,  or  private 
lands  that  are  not  federally  funded  or 
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authorized,  do  not  require  section  7 
consultation. 

As  a  result  of  section  7  consultation, 
we  document  compliance  with  the 
requirements  of  section  7(a)(2)  through 
our  issuance  of: 

(1)  A  concurrence  letter  for  Federal 
actions  that  may  affect,  but  are  not 
likely  to  adversely  affect,  listed  species 
or  critical  habitat:  or 

(2)  A  biological  opinion  for  F’ederal 
actions  that  may  affect  and  are  likely  to 
adversely  affect,  listed  species  or  critical 
habitat. 

When  we  issue  a  biological  opinion 
concluding  tliat  a  project  is  likely  to  . 
jeopardize  the  continued  existence  of  a 
li.sted  species  and/or  destroy  or 
adversely  modify  critical  habitat,  we 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are  * 
identifiable,  that  would  avoid  the 
likelihood  of  jeopardy  and/or 
destruction  or  adverse  modification  of 
critical  habitat.  We  define  “reasonable 
and  prudent  alternatives”  (at  50  CFR 
402.02)  as  alternative  actions  identified 
during  consultation  that: 

(1)  Can  be  implemented  in  a  manner 
consistent  with  the  intended  purpo.se  of 
the  action, 

(2)  Can  be  implemented  consistent 
with  the  scope  of  the  Federal  agency’s 
legal  authority  and  jurisdiction, 

(3) .  Are  economically  and 
technologically  feasible,  and 

(4)  Would,  in  the  Director’s  opinion, 
avoid  the  likelihood  of  jeopardizing  the 
continued  existence  of  the  listed  species 
and/or  avoid  the  likelihood  of 
destroying  or  adversely  modifying 
critical  habitat. 

Reasonable  and  prudent  alternatives 
can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
as.sociated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.10  require 
Federal  ag(mci(5S  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  whore  we  have 
listed  a  new  species  or  subsequently 
designated  critical  habitat  lliat  may  be 
affe{;ted  ami  the  Federal  agenc:y  has  , 
retained  discnitionaiy  involvement  or 
control  over  the  action  (or  the  agency’s 
discretionarv  involvement  or  control  is 
authorized  by  law).  Con.sequenlly, 
Federal  agencies  sometimes  may  need  to 
request  reinitiation  of  consultation  with 
us  on  actions  for  which  formal 
consultation  has  been  completed,  if 
those  actions  with  discretionary 
involvement  or  control  may  affect 
subsequently  listed  species  or 
designated  critical  habitat. 


Application  of  the  “Adverse 
Modification”  Standard 

The  key  factor  related  to  the  adverse 
modification  determination  is  whether, 
with  implementation  of  the  proposed 
Federal  action,  the  affected  critical 
habitat  would  continue  to  serve  its 
intended  conservation  role  for  the 
species.  Activities  that  may  destroy  or 
adversely  modify  critical  habitat  are 
those  that  alter  the  physical  or 
biological  features  to  an  extent  that 
appreciably  reduces  the  conservation 
value  of  critical  habitat  for  the 
flycatcher.  As  discussed  above,  the  role 
of  critical  habitat  is  to  support  life- 
history  needs  of  the  species  and  provide 
for  the  conservation  of  the  species. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe,  in  any 
proposed  or  Final  regulation  that 
designates  critical  habitat,  activities 
involving  a  Federal  action  that  may 
destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 
designation. 

Activities  that  may  affect  critical 
habitat,  when  carried  out,  funded,  or 
authorized  by  a  Federal  agency,  should 
result  in  consultation  for  the  flycatcher. 
3'he.se  activities  include,  but  are  not 
limited  to: 

(1)  Actions  that_wnuld  remove,  thin, 
or  destroy  riparian  flycatcher  habitat, 
withihit  implementation  of  an  effective 
riparian  habitat  management  plan 
resulting  in  the  development  of  riparian 
vegetation  of  equal  or  better  flycatcher 
quality  in  abundance  and  extent.  .Such 
activities  could  include,  but  are  not 
limited  to,  removing,  thinning,  or 
de.stroying  riparian  vegetation  by 
mechanical  (mowing,  cutting),  chemical 
(herbicides  or  burning),  or  biological 
(grazing,  biocontrol  agents)  means. 

These  activities  could  reduce  the 
amount  or  extent  of  riparian  habitat 
needed  by  flycatchers  for  sheltering, 
feeding,  breeding,  and  migrating. 

(2)  Actions  that  would  apprei;iably 
diminish  habitat  value  or  quality 
through  direct  or  indirect  effects.  .Such 
activities  could  include,  but  are  not 
limited  to,  degradation  of  watershed  and 
Soil  characteristics:  diminishing  river 
surface  and  subsurface  flow;  negatively 
altering  river  flow  regimes;  introduction 
of  exotic  plants,  animals,  or  insects;  or 
habitat  fragmentation  from  recreation 
activities.  Those  activities  could  reduce 
or  fragment  the  amount  nr  extent  of 
riparian  habitat  needed  by  flycatchers 
for  sheltering,  feeding,  breeding,  and 
migrating. 

(3)  Actions  that  would  negatively  alter 
the  surface  or  subsurface  river  flow. 

Such  activities  could  include,  but  are 
not  limited  to,  water  diversion  or 


impoundment,  groundwater  pumping, 
dam  construction  and  operation,  or  any 
other  activity  which  negatively  changes 
the  frequency,  magnitude,  duration, 
timing,  or  abundance  of  surface  flow 
(and  also  sub.surface  groundwater 
elevation).  These  activities  could 
permanently  eliminate  available 
riparian  habitat  and  food  availability  or 
degrade  the  general  suitability,  quality, 
structure,  abundance,  longevity,  and 
vigor  of  riparian  vegetation  and 
microbabitat  components  necessary  for 
nesting,  migrating,  food,  cover,  and 
shelter. 

(4)  Actions  that  permanently  destroy 
or  alter  flycatcher  habitat.  Such 
.activities  could  incliKie,  but  are  not 
limited  to.  discharge  of  fill  material, 
draining,  ditching,  tiling,  pond 
construction,  and  stream  channelization 
(due  to  roads,  construction  of  bridges, 
impoundments,  di.scharge  pipes, 
stormwater  detention  basins,  dikes, 
levees,  and  others).  These  activities 
could  permanently  eliminate  available 
riparian  habitat  and  food  availability  or 
degrade  the  general  suitability,  quality, 
structure,  abundam.e.  longevity,  and 
vigor  of  riparian  vegetation  and 
microhabitat  c:omponent.s  ntjcessary  for 
nesting,  migrating,  food,  cover,  and 
shelter. 

(5)  Actions  that  result  in  alteration  of 
flycatcher  habitat  from  improper 
livestock  or  ungulate  management.  Such 
activities  could  include,  but  are  not 
limited  to.  unrestricted  ungulate  access 
and  use  of  riparian  vegetation;  excessive 
ungulate  use  of  riparian  vegetation 
during  the  non-growing  season  (i.e.,  leaf 
drop  to  bud  break);  overuse  of  riparian 
habitat  and  upland  vegetation  due  to 
insuffic  ient  herbaceous  vegetation  (low- 
growing,  non-woody  plants)  available  to 
livestock;  and  improper  herding,  water 
development,  or  other  livestock 
management  actions.  The.se  activities 
can  reduce  the  volume  and  composition 
of  riparian  vegetation,  prevent 
regeneration  of  riparian  plant  species, 
physically  disturb  nests,  alter  floodplain 
dynamics,  facilitate  brood  parasitism 
(laying  eggs  in  flycatc:her  nests)  by 
brown-headed  covvbiids,  alter 
watershed  and  soil  characteristics,  alter 
stream  shape,  and  facilitate  the  growth 
of  flammable  exotic  plant  species. 

Exemptions 

Application  of  Section  4(a)(3)  of  the  Act 

’Fhe  Sikes  Act  Improvement  Act  of 
l‘)97  (Sikes  Act)  (16  U.S.C.  670a) 
required  each  military  in.staliation  that 
includes  land  and  water  suitable  for  the 
conservation  and  management  of 
natural  re.sources  to  c.omplete  an  INRMf^ 
by  November  17,  2001.  An  INRMF 
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integratu.s  iinplenientation  of  the 
military  mission  of  th(i  installation  with 
stewardship  of  the  natural  resources 
found  on  the  base.  Each  INRMP 
includes: 

(1)  An  assessment  of  the  ecological 
needs  on  the  installation,  including  the 
need  to  provide  for  the  conservation  of 
listed  species: 

(2)  A  statement  of  goals  and  priorities; 

(3)  A  detailed  description  of 
management  a«;tions  to  be  implemented 
to  provide  for  these  ecological  needs: 
and 

(4)  A  monitoring  and  adaptive 
management  plan. 

Among  other  things,  each  INRMP 
must,  to  the  extent  appropriate  and 
applicable,  provide  for  fish  and  w'ildlife 


management;  fish  and  wildlife  habitat 
enhancement  or  modification;  wetland 
protection,  enhancement,  and 
restoration  where  necessary  to  support 
fish  and  wildlife;  and  enforcement  of 
applicaf)le  natural  re.source  laws. 

The  National  Defense  Authorization 
Act  for  Fiscal  Year  2004  (Pub.  L.  lOH- 
130)  ameiuled  the  Act  to  limit  arf;a.s 
eligible  for  designation  as  critical 
hai)itat.  Specifically,  section  4(a)(3)(B)(i) 
of  the  Act  (16  U.S.C.  1533(a)(3)(B)(i)) 
now  provides:  “The  Secretary  shall  not 
designate  as  critical  habitat  any  lands  or 
other  geographical  areas  owmtd  or 
controlled  by  the  Department  of 
Defense,  or  designated  for  its  u.se,  that 
are  subject  to  an  integrated  natural 
resources  management  plan  jirepared 


under  section  101  of  the  Sikes  Act  (16 
U.S.C.  670a),  if  the  Secretary  determines 
in  writing  that  such  plan  provides  a 
benefit  to  the  species  for  which  critical 
habitat  is  proposed  for  designation.” 

We  consult  with  the  military  on  the 
development  and  implementation  of 
INRMPs  for  installatioiv:  with  listed 
species.  We  analyzed  INRMPs 
developed  by  military  installations 
located  within  the  range  of  the  critical 
habitat  designation  for  the  flycatcher  to 
determine  if  they  meet  the  criteria  for 
exemption  from  critical  habitat  under 
section  4(a)(3)  of  the  Act.  The  following 
areas  are  Department  of  Defense  lands 
witli  completed.  Service-approved 
INRMPs  within  the  proposed  revised 
j;ritical  habitat  designation. 


TABLE  3— Areas  Exempted  From  Critical  Habitat  Under  Section  4(b)(3)  of  the  Act  by  Critical  Habitat  Unit 


Management 

unit 

Specific  area 

Areas  meeting  the 
definition  of  critical 
habitat  in  km  (mi) 

Areas  exempted  in 
km  (mi) 

Santa  Ynez . 

San  Diego . 

San  Diego . 

San  Diego . 

Vandenberg  AFB  INRMP  . 

Camp  Pendleton  INRMP . 

Camp  Pendleton  INRMP/Fallbrook  Naval  Base  INRMP  shared  boundary . 

Fallbrook  Naval  Base  INRMP  . 

14  7  km  (9.1  mi)  . 

76.1  km  (47.3  mi)  . 

7.5  km  (4.7  mi)  . 

3.2  km  (2.0  mi)  . 

14.7  km  (9.1  mi). 

76.1  km  (47.3  mi). 

7.5  km  (4.7  mi). 

3.2  km  (2.0  mi). 

Vandenberg  AFB — Santa  Ynez 
Management  Unit.  California 

Vandenberg  AF^B  has  an  approved 
INRMP.  The  II. S.  Air  Force  is 
committed  to  working  closely  with  the 
Service  and  C.alifornia  Department  of 
Fish  and  Game  to  continually  refine  the 
existing  INRMP  as  part  of  the  .Sikes 
Act’s  INRMP  review  process.  Based  on 
our  review  of  the  INRMP  for  this 
military  installation,  and  in  accordance 
with  section  4(a)(3)(B)(i)  of  the  Act,  we 
have  determined  that  the  portion  of  the 
Santa  Ynez  River  within  this 
installation,  identified  as  meeting  the 
definition  of  critical  habitat,  is  subject  to 
the  INRMP,  and  that  conservation 
efforts  identified  in  this  INRMP  will 
provide  a  benefit  to  the  flycatcher. 
Therefore,  lands  within  this  installation 
are  exempt  from  critical  habitat 
designation  under  section  4(a)(3)(B)  of 
the  Act.  We  are  not  including 
approximately  14.7  km  (9.1  mi)  of 
riparian  habitat  on  VAFB  in  this  revi.sed 
critical  habitat  de.signation  because  of 
this  exemption. 

VAFB  completed  an  INRMP  in  2011, 
which  includes  benefits  for  flycatchers 
through:  (1)  Avoidance  of  flycatchers 
and  their  habitat,  whenever  possible,  in 
project  planning:  (2)  scheduling  of 
activities  that  may  affect  flycatchers 
outside  of  the  peak  breeding  period;  (3) 
measures  for  protection  of  riparian 
zones  (see  Wetlands  and  Riparian 
Habitats  Management  Plan  Section  in 


INRMP):  (4)  removal  of  exotic  plant 
species;  and  (5)  implementation  of 
brown-headed  cowbird  management. 
Further.  VAF'B’s  environmental  staff 
reviews  projects  and  enforces  existing 
regulations  and  orders  that,  throjigh 
their  implementation,  avoid  and 
minimize  impacts  to  natural  resources, 
including  flycatchers  and  their  habitat. 

In  addition.  VAFB’s  INRMP  provides 
protection  to  riparian  habitats  for 
flycatchers  by  excluding  cattle  from 
wetlands  and  riparian  areas  through  the 
in.stallation  and  maintenance  of  fencing. 
VAFB’s  INRMP  specifies  periodic 
monitoring  of  the  distribution  and 
abundance  of  flycatcher  populations  on 
the  base. 

Habitat  features  es.sential  to  flycatcher 
f:onservation  exist  on  VAF’B;  however, 
designating  critical  habitat  on  this 
military  installation  may  impact  its 
mission  of  launching  and  tracking  of 
satellites  and  testing  and  evaluating 
missile  systems,  and  therefore  affec:l  the 
nation’s  military  readiness.  Activities 
occurring  on  VAFB  are  currently  being 
conducted  in  a  manner  that  minimizes 
impacts  to  flycatchers.  This  military 
installation  has  an  approved  INRMP 
that  provides  a. benefit  to  the  flycatcher, 
and  VAFB  has  committ(!d  to  work 
closely  with  the  Service  and  the  .State 
wildlife  agency  to  continually  refine 
their  existing  INRMP  as  part  of  the  Sikes 
Act’s  INRMP  review  process. 


Based  on  the  above  considerations, 
and  in  accordance  with  section 
4(a)(3)(B)(i)  of  the  Act,  we  have 
determined  that  conservation  efforts 
identified  in  the  2011  INRMP  for  VAFB 
provide  a  benefit  to  the  flycatcher  and 
its  habitat.  Therefore,  lands  subject  to 
the  INRMP  for  VAI’B,  which  includes 
the  lands  leased  from  the  Department  of 
Defense  by  other  parties,  are  exempt 
from  critical  habitat  designation  under 
section  4(a)(3)  of  the  Act,  and  we  are  not 
including  approximately  14.7  km  (9.1 
mi)  of  the  Santa  Ynez  River  in  this 
revised  critical  habitat  designation 
because  of  this  exemption. 

Marine  Corps  Base  Camp  Pendleton 
(MCB  Camp  Pendleton) — San  Diego 
Management  Unit,  California 

3’he  primary  mission  of  Marine  Corps 
Base  Camp  Pendleton  (MCB  Camp 
Pendleton)  is  military  training.  It  is  the 
Marine  Corps’  premier  amphibious 
training  installation  and  its  only  west 
coast  amphibious  as.sault  training 
center.  The  installation  has  been 
conducting  air,  sea,  and  ground  as.sault 
training  since  World  War  II.  MCB  Camp 
Pendleton  occupies  over  50,586  ha 
(125,000  ac)  of  coastal  southern 
(.alifornia  in  the  northwest  corner  of 
San  Diego  County.  Aside  from  nearly 
4,047  ha  (10,000  ac)  that  is  developed, 
most  of  the  installation  is  largely 
undeveloped  land  that  is  used  for 
training.  MCB  Camp  Pendleton  is 
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situated  between  two  major 
metropolitan  areas;  Los  Angeles,  132  km 
(82  mi)  to  the  north;  and  San  Diego,  bl 
km  (38  mi)  to  the  south.  Nearby  urban 
areas  include  the  City  of  Oceanside  to 
the  .south,  the  unincorporated 
community  of  Fallbrook  to  the  east,  and 
the  City  of  San  Clemente  to  the 
northwest.  Aside  from  a  portion  of  the 
MCB  Camp  Pendleton’s  border  that  is 
shared  with  the  San  Mateo  Canyon 
Wilderness  Area  on  the  Cleveland 
National  Forest  and  the  Naval  Weapons 
Station  Seal  Beach — Detachment 
Fallbrook  (Fallbrook  Naval  Weapons 
Station),  surrounding  land  u.se  is  urban 
development,  rural  residential 
development,  and  agricultural  farming 
and  ranching.  In  addition  to  military 
training  and  associated  activities  and 
infrastructure  to  support  training, 
portions  of  MCB  Camp  Pendleton  are 
leased  to  private  and  public  entities  and 
agencies.  The  largest  single  leaseholder 
on  the  installation  is  California  State 
Parks,  which  includes  a  .'iO-year  real 
estate  lease  granted  on  Septemb(!r  1, 
1971,  for  809  ha  (2,000  ac)  that 
encompasses  San  Onofre  State  Beach. 
Requirements  to  the  lessees  are  to 
manage  natural  njsources  on  leased 
lands  in  support  of  objectives  and 
consistent  with  the  philosophies  of 
MCB  Camp  Pendleton’s  INRMP  (USMC 
2007,  pp.  2-29). 

'Fhe  MCB  Camp  Pendleton  INRMP 
was  prepared  to  assi.st  installation  staff 
and  users  in  their  efforts  to  rehabilitate 
and  conserve  natural  resources  while 
maintaining  consistency  with  the  use  of 
MCB  Camp  Pendleton  to  train  Marines, 
and  sets  the  agenda  for  managing 
natural  resources  on  MCB  Camp 
Pendleton  (USMC  2007,  p.  ES-1).  The 
INRMP  also  provides  ecosystem-based 
management  to  preserve,  improve,  and 
enhance  ecosystem  integrity  on  the 
installation  (USMC  2007,  pp.  1-13). 
MCB  Camp  Pendleton  completed  its 
INRMP  in  2001,  followed  by  a  revised 
and  updated  version  in  2007  (USMC 
2007),  to  addre.ss  conservation  and 
management  recommendations  within 
the  scope  of  the  installation’s  military 
mission,  including  conservation 
measures  for  flycatchers  (USM(]  2007, 
Appendix  F,  Section  F.l,  pp.  Fl-F,*!). 
Additionally,  Marine  Corps  Air  Station 
(Jamp  Pendleton  (MCAS  Camp 
Pendleton)  is  fully  encompassed  within 
MCB  Camp  Pendleton  and  recognizes 
itself  as  a  .separate  installation  with  its 
own  INRMP  that  also  provides  a  benefit 
to  the  flycatcher  and  its  habitat.  MCAS 
Camp  Pendleton  and  its  INRMP  is 
a.s.sumed  part  of  this  di.scussion  within 
the  remainder  of  this  exemption 
discussion  for  flycatcher  due  to  its 


overlapping  and  close  association  wdth 
M(^B  Camp  Pendleton  and  its  INRMP, 
and  both  reference  and  inclusion  of 
conservation  described  in  MCB  Camp 
Pendleton’s  riparian  biological  opiniorr 
(l-8-9.‘i-F-02;  see  USMC  2008,  pp.  2- 
4  and  discussion  below). 

The  MCB  Camp  Pendleton  INRMP 
incorporates  measures  outlined  in  a 
riparian  biological  opinion  (Service 
199.‘i),  which  includes  addressing  the 
in.stailation’s  Riparian  Ecosystem 
Con.servation  Plan  (USMC  2007, 
Appendix  C).  The  Riparian  fcicosystem 
Conservation  Plan  was  designed  to 
maintain  and  enhance  the  biological 
diversity  of  the  riparian  ecosy.stem  on 
MCB  Camp  Pendleton,  including  habitat 
areas  used  by  flycatchers.  Tlu! 
conceptual  approach  behind  this 
con.servation  plan  is  to  sustain  and 
restore  riparian  ecosystem  dynamics  so 
that  natural  plaint  and  animal 
communities  on  M('B  Camp  Pendleton 
are  sufficiently  resilient  to  coexist  with 
current  and  future  military  training 
activities  (Service  199.‘>.  Appendix  1.  p. 
44).  Under  the  reasonable  and  prudent 
measures  of  the  riparian  biological 
opinion,  implementation  of  the  Riparian 
Ecosystem  Comservation  Plan  by  tbe 
Marine  Corps  is  nondiscretionary 
(Service  199.5,  p.  31;  USMC  2007, 
Appendix  L;  USMC  2006,  Appendix  E. 
pp.  63-64).  Areas  or  habitat  containing 
features  essential  to  the  conservation  of 
flycatchers  addressed  by  the 
t:onservation  plan,  the  Riparian  BO,  or 
MCB  Camp  Pendleton’s  INRMP  include 
the  Santa  Margarita  River  and  portions 
of  the  following  creeks:  Cristianitos,  San 
Mateo,  .San  Onofre,  Los  Flores,  Las 
Pulgas,  Fallbrook,  Pilgrim,  and  DeLuz 
(70  FR  60886;  October  19,  2005). 

As  de.scribed  in  Appendix  F  of  the 
MCB  Camp  Pendleton  INRMP  (USMC 
2007,  pp.  F-58-F-67),  tbe  following 
management  practices  and  conservation 
measures  provide  an  indirect  or  direct 
benefit  for  the  flycatcher: 

(1)  Annual  monitoring  of  population 
levels  and  di.stributions  of  the 
flycatcher; 

(2)  Incorporating  survey  data  into  the 
CLS  species  di.stribution  database  to 
update  the  Environmental  Operations 
Maps  and  utilize  in  conservation 
awareness  and  education  programs; 

(3)  Exotic  vegetation  control  including 
Arundo  donax  (giant  reed)  and  Taimirix 
spp.  removal  and  control; 

(4)  Exotic  animal  control  (annual 
cowbird  control  activities): 

(5)  Programmatic  instructions  that 
limit  impacts  to  flycatcher  and  its 
habitat;  and 

(6)  Monitoring  groundwater  levels 
and  basin  withdrawals  managed  to 


avoid  degradation  and  loss  of  habitat 
quality. 

These  measures  are  established  or 
ongoing  aspects  of  existing  programs. 
Base  directives  (such  as  the  Riparian 
Ecosystem  Con.servation  Plan),  or 
measures  that  are  being  implemented  as 
a  result  of  previous  consultations.  MCB 
Camp  Pendleton  implements 
installation  directives  to  avoid  and 
minimize  adverse  effects  to  the 
flycatcher,  such  as: 

(1)  Assuring  that  aircraft  operations 
shall  not  be  conducted  lower  than  an 
altitude  of  300  ft  (91  m)  over  occupied 
riparian  areas,  to  the  maximum  extent 
practical: 

(2)  Limiting  vehicle  operations  to 
existing  roads  in  riparian  areas; 

(3)  Requiring  helicopters  to  operate  in 
excess  of  61  rn  (200  ft)  above  ground 
level  over  riparian  areas  except  during 
take-off  or  landing,  from  March  15  to 
August  31; 

(4)  Re.stricting  ground  troops 
movement  in  riparian  areas  to  existing 
crossings,  trails,  and  roads;  and 

(5)  Prohibiting  bivouacking  in 
riparian  areas. 

Current  environmental  regulations 
and  restrictions  apply  to  all  endangered 
and  tbreatened  species  on  the 
installation  (including  flycatcher)  and 
are  provided  to  all  users  of  ranges  and 
training  areas  to  guide  activities  and 
protect  the  species  and  its  habitat.  First, 
specific  conservation  measures  are 
applied  to  flycatcher  and  its  habitat  (as 
outlined  above).  Second,  MCB  C^amp 
Pendleton’s  environmental  security  staff 
reviews  projects  and  enforces  existing 
regulations  and  orders  that,  through 
their  implementation,  avoid  and 
minimize  impacts  to  natural  resources, 
including  the  flycatcher  and  its  halhtat. 
Third,  .MCB  Camp  Pendleton  provides 
training  to  personnel  on  environmental 
awareness  for  sensitive  resources  on  the 
ba.se,  including  the  flycatcher  and  its 
habitat.  As  a  result  of  these  regulations 
and  restrictions,  activities  occurring  on 
MCB  Camp  Pendleton  are  currently 
conducted  in  a  manner  that  minimizes 
impacts  to  flv«:alcher  habitat. 

Based  on  the  above  considerations, 
and  in  accordance  with  section 
4(a)(3)(B)(i)  of  the  Act,  w'e  have 
determined  that  (;on.servation  efforts 
identified  in  the  2007  INRMP  for  MCB 
Camp  Pendleton  (and  MCAS  Camp 
Pendleton  INRMP  as  outlined  above) 
will  provide  a  benefit  to  the  flycatcher 
and  riparian  habitat  on  MCB  Camp 
Pendleton.  Therefore,  lands  within  this 
installation  are  exempt  from  critical 
habitat  designation  under  section  4(a)(3) 
of  the  Act.  We  are  not  including 
approximately  76.1  km  (47.3  mi)  of 
hal)itat  on  MCB  Camp  Pendleton  and  an 
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additional  7..1  kin  {4.7  ini)  area  sharod 
with  the  adjacent  Naval  Wiiapons 
Station  Seal  Beach — Detachment 
Fallbrook  (Fallhrook  Naval  Weapon.s 
Station)  in  this  revised  critical  habitat 
designation  because  of  this  exemption. 

Naval  Weapons  .Station  Seal  Beach- 
Detachment  Fallbrook  (Fallbrook  Naval 
Weapons  Station) — San  Diego 
Management  Unit,  California 

Fallbrook  Naval  Weapons  is  the 
primary  we.st  coast  supply  point  of 
ordnance  for  the  11. S.  Marine  Corjis  and 
the  large  deiT  amphibious  a.s.sault  ships 
of  the  Pacific  Fleet.  Fallbrook  Naval 
Weapons  .Station  also  has  the  only  west 
coast  maintenance  facility  for  air- 
launched  missiles  for  the  Pacific  Fleet. 
The  installation  encompasses 
approximately  .'t..582  ha  (8,852  ac)  and  is 
located  within  the  southern  foothills  of 
the  Santa  Ana  Mountains  of  northern 
San  Diego  ('ounty,  adjacent  to  the 
unincorporated  community  of 
Fallbrook,  (’alifornia.  It  is  bounded  to 
the  north,  we.st,  and  much  of  the  .south 
by  M(3f  (]amp  F’endleton,  with  the 
.Santa  Margarita  River  forming  the 
common  border  on  tbe  north  between 
the  two  jiroperties.  Other  than  training 
lands  on  MCB  Camp  Pendleton, 
surrounding  land  use  includes  semi- 
rural  agricultural  lands  that  include 
plant  nurseries,  avocado  and  citrus 
groves,  vineyards,  and  limited  urban 
development. 

In  the  previous  final  critical  habitat 
designation  for  nycatf:her,  we  exempted 
Fallbrook  Naval  Weapons  Station  from 
the  designation  under  sei:tion  4(a)(3)(B) 
of  the  Act  becau.se  it  was  subject  to  an 
INRMP  prepared  under  section  101  of 
the  .Sikes  /\ct  (Hi  II..S.C.  (i7na)  that  we 
determined  to  provide  a  benefit  to  the 
nyi:atcher  (70  FR  (i088ti;  October  19. 
200.5).  The  INRMl^  was  prepared  to 
assi.st  installation  staff  and  users  in  their 
efforts  to  support  mission  operations 
and  accommodate  ini:reased  militarv 
mission  recpii remen ts  for  national 
.security  and  emergmicy  homeland 
security,  while  meeting  all 
environmental  compi  iance 
responsibilities.  The  INRMP  also 
provides  ecosystem-based  management 
to  pre.serve.  protect,  and  enhance 
natural  resources  on  the  installation, 
and  provides  the  organizational  support 
and  communication  links  necessary  for 
effective  planning,  implementation,  and 
administration  of  the  installation's 
natural  re.sources.  The  Fallbrook  Naval 
Weapon.s  .Station  completed  its  INRMP 
in  2008  (which  was  updated  from  an 
INRMP  developed  by  the  Naval 
Ordnance  Center  Pacific  Division  in 
1998)  to  address  conser-'ation  and 
management  of  its  natural  resources, 
including  conservation  measures  for  the 


flycatcher  (Navy  2008,  (ihajiter  3.  jip. 
110-112).  Areas  or  habitat  containing 
features  es.sential  to  the  conservation  of 
flycattdiers  within  the  boundaries  of 
Imllbrook  Naval  Weapons  Station  occur 
along  portions  of  Pilgrim  (aeek  and  the 
.Santa  Margarita  River. 

The  llycatcher  primarily  receives 
protection  from  activities  at  I 'allbrook 
Naval  Weapon.s  .Station  because  no 
training  occurs  on  the  installation.  The 
INRMP’s  management  and  conservation 
measures  for  the  flycatcher  consist  of 
avoidance  and  minimization  measures, 
applied  to  infrastructure  development 
and  maintenam:e  to  protect  the 
llycatcher,  that  are  part  of  the  NFPA  (42 
ll.S.t;.  4321  Pt  SP(f.)  approval  proce.ss 
(Navy  2008,  Chapter  3.  pp.  110-112). 

The  flycatcher  also  receives  indirect 
protection  through  managenumt  and 
conservation  measures  for  the  least 
Bell’s  vireo  such  as:  (1)  Protection  of 
llycatcher  habitat  through  {uotection  of 
a  subsiit  of  least  Bell’s  vireo  priority 
management  areas;  (2)  fencing  that 
protects  priority  areas  from  cattle 
grazing;  (3)  a  Fire  Management  Plan  that 
ju'ovides  a  higher  priority  protiiction  for 
rip-irian  habitat,  due  to  the  limited 
amount  of  riparian  habitat  on  Fallbrook 
Naval  Weapons  .Station,  such  as  core 
an^as  of  least  Bell’s  vireo  and  llycatcher 
habitat;  (4)  consideration  of  prescribed 
burns  and  livestock  grazing  as  tools  for 
the  establishment  of  a  buffer  area 
between  riparian  habitat  and 
shrublands;  (5)  timing  and  location 
protections  associated  with  pre.scribed 
burns;  (8)  as.sessment  and  ma[)ping  of 
rijiarian  habitat  to  determine  suitability 
for  least  Bell’s  vireo  occupation;  and  (7) 
implementation  of  nonnative  vegetation 
control  measures,  including  removalOf 
Aruncio  (innax  (giant  reed)  (Navy  2001), 
pp.  3-118). 

Based  on  the  above  considerations, 
and  in  accordance  with  section 
4(a)(3)(B)(i)  of  the  Act,  we  have 
determined  that  c.onservation  efforts 
identified  in  the  2008  INRMP  for 
Fallbrook  Naval  Weapons  .Station 
provide  a  benefit  to  the  flycatt:her  and 
riparian  habitat  on  the  installation. 
Therefore,  lands  subject  to  the  INRMP 
for  the  Fallbrook  Naval  Weapons  Station 
are  exempt  from  critical  habitat 
designation  under  section  4(a)(3)  of  the 
.Act.  We  are  not  including 
a[)proximately  3.2  km  (2.0  mi)  of  habitat 
on  Pilgrim  (ireek  and  portions  of  the 
.Santa  Margarita  River  that  lie  within  the 
boundaries  of  tbe  Fallbrook  Naval 
Weapon.s  Station  in  this  revi.sed  critical 
habitat  designation  becau.se  of  this 
exemption. 


F.xclusions 

Application  of  Section  4lb)l2)  of  the  Act 

.Section  4(b)(2)  of  the  Act  .states  that 
the  .Secretary  shall  designate  and  make 
revisions  to  critif;al  habitat  on  the  basis 
of  the  best  available  .scientific  data  after 
taking  into  consideration  the  economic 
impact,  national  security  impact,  and 
any  other  relevant  impact  of  specifying 
any  particular  area  as  critical  habitat, 
rhe  .Secretary  may  exclude  an  area  from 
critical  habitat  if  he  determines  that  the 
benefits  of  such  exclusion  outweigh  the 
bmiefits  of  s[)ecifying  such  area  as  part 
of  the  critical  habitat,  unle.ss  he 
determines,  based  on  the  best  .scientific 
data  available,  that  the  failure  to 
designate  such  area  as  critical  habitat 
will  result  in  the  extinction  of  the 
species.  In  making  that  determination, 
the  statute  on  its  face,  as  well  as  the 
legislative  history  are  clear  that  the 
.Secretary  has  broad  disi;retion  regarding 
which  factor(.s)  to  use  and  how  much 
weight  to  give  to  any  factor. 

In  considering  whether  to  exclude  a 
particular  area  from  the  designation,  we 
irientify  the  benefits  of  including  the 
area  in  the  designation,  identify  the 
benefits  of  excluding  the  area  from  the 
designation,  and  evaluate  whether  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion.  If  the  analysis 
indicates  that  the  benefits  ol  exclusion 
outweigh  the  benefits  of  inclusion,  the 
.Secretary  may  exerci.se  his  di.scretion  to 
exclude  the  area  only  if  such  exclusion 
would  not  result  in  the  extinction  of  the 
species. 

When  identifying  the  benefits  of 
inclusion  for  an  area,  we  consider  the 
additional  regulatory  benefits  that  area 
would  receive  from  the  protection  from 
adverse  modification  or  destruction  as  a 
result  of  actions  with  a  Federal  nexus; 
the  educational  benefits  of  mapping 
es.sential  habitat  for  recovery  of  the 
listed  species;  and  any  benefits  that  may 
result  from  a  designation  due  to  State  or 
Federal  laws  that  may  apply  to  critical 
habitat. 

The  principal  benefit  of  including  an 
area  in  a  critical  habitat  designation  is 
the  requirement  for  Federal  agencies  to 
ensure  actions  they  fund,  authorize,  or 
carry  out  are  not  likely  to  result  in  the 
destruction  or  adverse  modification  of 
any  designated  critical  habitat,  the 
regulatory  standard  of  .section  7(a)(2)  of 
the  Act  under  which  consultation  is 
completed.  Federal  agencies  must  al.so 
consult  with  us  on  actions  that  may 
affect  a  listed  species  to  ensure  their 
propo.sed  actions  are  not  likely  to 
jeojiardize  the  continued  existence  of 
such  species.  The  analysis  of  effects  to 
critical  habitat  is  a  .separate  .step  and 
different  .standard  from  that  of  the 
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effects  to  the  species.  I’herefore,  the 
difference  in  outcomes  ofthe.se  two 
analy.ses  represents  the  regulatory 
benefit  of  critical  habitat. 

The  two  regulatory  standards  are 
different  and,  significantly,  the  factors 
that  are  reviewed  under  each  standard 
are  different  as  w'ell.  The  jeopardy 
analysis  investigates  the  action’s  impact 
to  survival  and  recovery  of  the  species 
with  a  focus  on  how  the  action  affects 
attributes  such  as  numbers,  di.stribution, 
and  reproduction  of  the  species.  On  the 
other  hand,  the  adverse-modification 
analysis  investigates  the  action’s  effects 
to  the  designated  habitat’s  contribution 
to  recovery  with  a  focus  on  the 
con.servation  role  the  habitat  plays  for 
the  li.sted  species.  This  difference  in  the 
two  t:on.sidtation  standards  and  focus  of 
review,  in  some  instances,  will  lead  to 
different  conclusions.  Thus,  critical 
habitat  designations  may  provide  greater 
benefits  to  the  recovery  of  a  species  than 
would  listing  alone  because  it  will 
provide  another  and  alternative  focus  On 
factors  affecting  listed  species. 
Nonetheless,  for  many  species  (in  at 
feast  .some  locations)  the  outcome  of 
these  analyses  in  terms  of  any  required 
habitat  protections  will  be  similar 
because  effects  to  habitat  will  often  also 
re.sult  in  effects  to  the  species. 

When  identifying  the  benefits  of 
exclusion,  we  consider,  among  other 
things,  whether  exclusion  of  a  specific 
area  is  likely  to  result  in  conservation: 
the  continuation,  strengthening,  or 
encouragement  of  partnerships:  or 
implementation  of  a  management  plan 


that  provides  equal  to  or  more 
con.servation  than  a  critical  habitat 
designation  would  provide. 

In  the  case  of  the  flycatcher,  the 
benefits  of  critical  habitat  include 
public  awareness  of  flycatcher  presence 
and  the  importance  of  habitat 
protection.  Where  a  Federal  nexus 
exists,  the  designation  of  critical  habitat 
may  al.so  increase  habitat  protection  for 
the  flycatcher,  which  may,  in  some 
cases,  allow  the  species  to  move  into 
currently  unoccupied  areas. 

In  practice,  a  Federal  nexus  exists 
primarily  on  Federal  lands  or  for 
projects  undertaken  by  P’ocleral  agencies 
or  permits  issued  by  Federal  agencies. 
Since  the  flycatcher  was  listed  in  199.'), 
we  have  been  consulting  with  Federal 
agentnes  on  their  effects  to  the 
flycatcher  both  for  projects  on  Federal 
lands,  and  for  projects  on  privately 
owned  lands  that  had  a  P’ederal  nexus 
to  trigger  consultation  under  section  7  of 
the  Act.  These  consultations  have,  in 
some  instances,  resulted  in 
comprehensive  conservation  planning 
for  specific  areas  across  the  species’ 
range  (i.e.,  Sprague  Ranch  in  Kern 
ManagemenUUnit).  The.se  plans  can 
provide  sufficient  flycatcher  habitat 
protection  for  recovery  of  the  species. 

When  we  evaluate  tlie  existence  of  a 
conservation  plan  when  considering  the 
benefits  of  exclusion,  we  consider  a 
variety  of  factors,  including  but  not 
limited  to,  whether  the  plan  is  finalized: 
how  it  provides  for  the  conservation  of 
the  essential  physical  or  biological 
features:  whether  there  is  a  rea.sonable 


expectation  that  the  con.servation 
management  strategies  and  actions 
contained  in  a  management  plan  will  In; 
implemented  into  the  future:  whether 
the  con.servation  strategies  in  the  plan 
are  likely  to  be  effective:  and  whether 
the  plan  contains  a  monitoring  program 
or  adaptive  management  to  ensure  that 
the  conservation  measures  are  effective 
and  can  be  adapted  in  the  future  in 
respon.se  to  new  information. 

After  identifying  the  benefits  of 
inclusion  and  the  benefits  of  exclusion, 
we  carefully  weigh  the  two  sides  to 
evaluate  whether  the  benefits  of 
exclusion  outweigh  tho.se  of  inclusion. 

If  our  analysis  indicates  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
inclusion,  we  then  determine  whether 
exclusion  would  result  in  extinction.  If 
exclusion  of  an  area  from  critical  habitat 
will  result  in  extinction,  we  will  not 
exclude  it  from  the  designation. 

Based  on  the  information  provided  by 
entities  .seeking  exclusion,  as  w'ell  as 
any  additional  public  comments  we 
received,  we  evaluated  whether  certain 
lands  in  the  propo.sed  critical  habitat 
were  appropriate  for  exclusion  from  this 
final  designation  pursuant  to  section 
4(b)(2)  of  the  Act.  Table  4  below 
provides  the  areas,  streams,  and 
approximate  stream  lengths  (km,  mi)  of 
lands  that  meet  the  definition  of  critical 
habitat  but  are  being  excluded  under 
.section  4(b)(2)  of  the  Act  from  the  final 
critical  habitat  rule.  An  explanation  of 
the  basis  for  each  exclusion  is  provided 
below. 


Table  4— Plan  Type,  Stream  Segments,  and  Approximate  Stream  Length  Excluded  From  Flycatcher  Critical 
Habitat  Under  Section  4(b)(2)  of  the  Act  by  Management  Unit 


Management  unit  and  basis  for  exclusion 

i 

Streams  segments  excluded 

Approximate 
stream  length 
excluded  in  km 

I  (mi) 

Santa  Clara  Management  Unit 


Newhall  Land  and  Farm  Conservation  Easement . | 

Santa  Clara  River . 

4,4  (2.7) 

Santa  Ana  Management  Unit 

Western  Riverside  County  Multiple  Species  HCP  ., . 

Santa  Ana  River . 

30.0(18.6) 

San  Timoteo  Creek  . 

21.4(13.3) 

Bautista  Creek  (two  segments) .  i 

3.1  (1.9) 

Temecula  Creek  (see  San  Diego  Management  Unit). 

1 

Ramona  Band  of  Cahuilla  Partnership  . 

Bautista  Creek . 

0.4  (0.3) 

San  Diego  Management  Unit 

San  Diego  County  Multiple  Species  HCP  . 

San  Dieguito  River  . 

9.2  (5.7) 

San  Diego  River . 

9.6  (6.0) 

Santa  Ysabel  Creek  (upper)  . 

2.4  (1.5) 

Santa  Ysabel  Creek  (lower) . 

1.1  (0.7) 

Sweetwater  River . 

2.1  (1.3) 

Western  Riverside  County  Multiple  Species  HCP . 

Temecula  Creek  (including  Vail  Lake) . 

18.7  (11.6) 

Orange  County  Southern  Subregional  HCP . 

Canada  Gobemadora  Creek . 

4.7  (2.9) 

City  of  Carlsbad  Habitat  Management  Plan  . 

Agua  Hedionda  Creek  (two  segments) . 

3.2  (2.0) 

2.1  (1.3) 
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Table  4— Plan  Type,  Stream  Segments,  and  Approximate  Stream  Length  Excluded  From  Flycatcher  Critical 
Habitat  Under  Section  4(b)(2)  of  the  Act  by  Management  Unit— Continued 


i 

1 

Management  unit  and  basis  for  exclusion 

Streams  segments  excluded 

Approximate 
stream  length 
excluded  in  km 
(mi) 

La  Jolla  Band  of  Luiseno  Indians  Management  Plan . 

Rincon  Band  of  Luiseho  Mission  Indians  Management  Plan  ... 
Pala  Band  of  Luiseho  Mission  Indians  Partnership . 

The  Barona  and  Viejas  Groups  of  Capitan  Grande  Band  of 
Diegueno  Mission  Indians  Partnership. 

San  Luis  Rey  River  . 

San  Luis  Rey  River  . 

San  Luis  Rey  River  6.9  km  (4.3  mi)  segment  plus  four  sepa¬ 
rate  nearby  parcels  totaling  an  additional  1 .4  km  (0.9  mi). 
San  Diego  River . 

11.6(7.2) 

4.3  (2.7) 

8.3  (5.2) 

0.9  (0.6) 

Owens  Management  Unit 

Los  Angeles  Department  of  Water  and  Power  Management  1  Owens  River . 

Plan.  1 

Kern  Management  Unit 


Sprague  Ranch  Management  Plan  . !  South  Fork  Kern  River  (north  side)  . 

Hafenfeld  Ranch  Management  Plan . j  South  Fork  Kern  River  (south  side) 

Salton  Management  Unit 

lipay  Nation  of  Santa  Ysabel  Partnership  .  j  San  Felipe  Creek  . . 


128.5  (79.8) 


4.0  (2.5) 
0.30  (0.20) 


1.6  (1.0) 


Little  Colorado  Management  Unit 


Zuni  Pueblo  Management  Plan  .  Rio  Nutria 

Zuni  River 


35.8  (22.2) 
55.4  (34.4) 


Middle  Colorado  Management  Unit 


LCR  MSCP,  including  Hualapai  Nation  . . . 

Colorado  River,  including  upper  Lake  Mead  . 

74.1  (46.0) 

Pahranagat  Management  Unit 

1 

Key  Pittman  State  Wildlife  Area  Management  Plan . 

Overton  State  Wildlife  Area  Management  Plan  . 

Pahranagat  River  (two  segments)  . 

Muddy  River  . 

2.5  (1.6) 

1 .4  (0.9) 
3.1  (1.9) 

Bill  Williams  Management  Unit 

LCR  MSCP  . I  Bill  Williams  River  . 

Hoover  to  Parker  Dam  Management  Unit 

LCR  MSCP,  including  Fort  Mojave  and  Chemehuevi  Tribes  ....  i  Colorado  River  . 

LCR  MSCP  .  i  Bill  Williams  River  . 


8.9  (5.6) 


107.0  (66.4) 
1.7  (1.0) 


Parker  Dam  to  Southerly  International  Border  Management  Unit 

LCR  MSCP,  including  Colorado  River  Indian  Tribes  and  j  Colorado  River  (two  segments)  . . 

Quechan  (Fort  Yuma)  Indian  Tribe.  j 


65.0  (40.4) 
148.0  (92.0) 


San  Juan  Management  Unit 


Navajo  Nation  Management  Plan . j 

San  Juan  River  (New  Mexico)  . 

3.5  (2.2) 

San  Juan  River,  (Utah)— 43.5  km  (27.0  mi)  of  south  bank 

51.6  (32.1) 

plus  8.1  km  (5.1  mi)  of  both  banks  on  eastern  most  portion 

of  segment. 

Southern  Ute  T ribe  Management  Plan  . 

Los  Pinos  River . 

25.9  (16.1) 

Verde  Management  Unit 

Salt  River  Project  Horseshoe  and  Bartlett  Dams  HCP  . 

Yavapai-Apache  Management  Plan  . 

Verde  River  (Horseshoe  Lake)  . 

Verde  River  j(two  segments)  . 

9.6  (6.0) 

:  21(1.3) 

0.7  (0.4) 

Roosevelt  Management  Unit 

Salt  River  Project  Roosevelt  Lake  HCP  . 

Freeport  McMoRan  Pinal  Creek  Management  Plan  . 

Tonto  Creek  (Roosevelt  Lake) . 

Salt  River  (Roosevelt  Lake)  . 

Pinal  Creek . 

12.8  (7.9) 
16.3  (10.1) 
5.8  (3.6) 
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Table  4— Plan  Type,  Stream  Segments,  and  Approximate  Stream  Length  Excluded  From  Flycatcher  Critical 
Habitat  Under  Section  4(b)(2)  of  the  Act  by  Management  Unit— Continued  * 

1 

1 

Management  unit  and  basis  for  exclusion  | 

Streams  segments  excluded  ■ 

Approximate 
stream  length 
excluded  in  km 
(mi) 

Middle  Gila  and  San  Pedro  Management  Unit 

San  Carlos  Apache  T ribal  Management  Plan  .  j 

San  Pedro  River  (dispersed  parcels) .  j  0  9  (0.6) 

Upper  Gila  Management  Unit 

U-Bar  Ranch  Management  Plan .  1 

San  Carlos  Apache  Tribal  Management  Plan  . j 

San  Carlos  Reservoir .  j 

Gila  River  (dispersed  parcels)  . 

Gila  River  . 

Gila  River  (San  Carlos  Reservoir)  . 

13.8  (8.6) 
31.3(19.5) 
26.8  (16.6) 

Hassayampa  and  Agua  Fria  Management  Unit 

Tres  Rios  Safe  Harbor  Agreement  . 

Gila  River  . 

8.7  (5.4) 

San  Luis  Valley  Management  Unit 

San  Luis  Valley  Partnership  . 

Rio  Grande . 

j  Conejos  River . 

119.5(74.3) 
j  64  9  (40.4) 

Upper  Rio  Grande  Management  Unit 

San  lldefonso  Pueblo  Management  Plan  . 

Santa  Clara  Pueblo  Partnership  . 

San  Juan  Pueblo  (Ohkay  Owingeh)  Partnership  . 

j  Rio  Grande  . 

1  Rio  Grande  . 

1  Rio  Grande . 

7.7  (4.8) 
10.2  (6.4) 
9.3  (5.8) 

Lower  Rio  Grande  Management  Unit 

Elephant  Butte  Irrigation  District  Canalization  and  Conserva¬ 
tion  Project. 

1  Rio  Grande  . 

j  74.2(46.1) 

j 

i  Total  . . . 

'  1 ,270.4  (789.6) 

Note:  Because  o1  the  odd  shape  of  some  properties  excluded,  the  exclusion  of  just  the  south  bank  of  a  portion  of  the  San  Juan  River,  and 
other  areas  adjusted  described  in  the  Summary  of  Changes  section,  this  total  will  not,  when  added  to  the  amount  of  designated  critical  habitat, 
equal  the  total  overall  amount  of  stream  length  proposed  as  critical  habitat. 


Please  note  that  we  identified  some 
areas  within  our  proposed  rule  and 
subsequent  July  12,  2012,  publication 
that  we  considered  for  exclusion  under 
section  4(b)(2)  of  the  Act,  but  after 
further  analysis,  we  did  not  exclude 
from  this  flycatcher  critical  habitat 
revision.  In  some  instances,  we  did  not 
exclude  an  entire  area  we  considered 
(Clark  County  HCF’-Virgin  River;  Alamo 
Lake  State  Wildlife  Area-Big  Sandy. 
Santa  Maria,  and  Bill  Williams  River; 
South  Fork  Kern  River  Wildlife  Area- 
Kern  River,  including  upper  Lake 
Isabella;  and  Llephant  Butte  Reservoir- 
Rio  Grande)  and  in  others,  we  did  not 
exclude  a  portion  of  the  lands  we 
identified  for  consideration  (Overton 
Wildlife  Area-Virgin  River,  and 
Newhali  Farm  and  Land-Santa  Clara 
River  and  Ca.staic  Creek).  Explanations 
for  our  conclusions  can  be  found  in  the 
Summary  of  Comments  and 
Recommendations  section  of  this  final 
rule. 

Exclusions  Based  on  Economic  Impacts 

Under  section  4(b)(2)  of  the  Act,  we 
consider  the  economic  impacts  of 


specifying  any  particular  area  as  critical 
habitat.  In  order  to  t.onsider  economic 
impacts,  we  prepared  a  draft  economic 
analysis  of  the  entire  proposed  critical 
habitat  designation  (which  include  areas 
we  were  considering  for  exclusion)  and 
related  factors  (Industrial  Economics 
2012,  entire). 

The  intent  of  the  final  economic 
analysis  (FEA)  is  to  quantify  the 
economic  impacts  of  all  potential 
conservation  efforts  for  the  flycatcher; 
some  of  these  co.sts  will  likely  be 
Incurred  regardless  of  whether  w'e 
designate  critical  habitat  (baseline).  The 
economic  impact  of  the  final  critical 
habitat  designation  is  analyzed  by 
comparing  scenarios  both  “with  critical 
habitat”  and  “without  critical  habitat.” 
'I'he  “without  critical  habitat”  scenario 
represents  the  baseline  for  the  analysis, 
considering  protections  already  in  platre 
for  the  species  (e.g.,  under  the  F’ederal 
listing  and  other  Federal,  State,  and 
local  regulations).  The  ba.seline, 
therefore,  represents  the  costs  incurred 
regardless  of  whether  critical  habitat  is 
designated.  The  “with  critical  habitat” 
scenario  de.scribes  the  incremental 


impacts  associated  specifically  with  the 
designation  of  critical  habitaFftjr  the 
species.  The  incremental  conservation 
efforts  and  associated  impacts  are  those 
not  expected  to  occur  absent  the 
designation  of  critical  habitat  for  the 
species.  In  other  words,  the  incremental 
costs  are  those  attributable  solely  to  the 
designation  of  critical  habitat  above  and 
beyond  the  ba.seline  costs;  these  are  the 
costs  we  consider  in  the  final 
designation  of  critical  habitat.  The 
analysis  looks  retrospt)ctively  at 
baseline  impacts  incurred  since  the 
species  was  listed,  and  foreca.sts  both 
baseline  and  incremental  impacts  likely 
to  occur  with  the  designation  of  critical 
habitat.  For  a  further  description  of  the 
methodology  of  the  analysis,  see 
Chapter  2,  “Framework  for  the 
Analysis,”  of  the  economic  analysis. 

The  FEA  also  addresses  how  potential 
economic  impacts  are  likely  to  be 
distributed,  including  an  as.sessment  of 
any  local  or  regional  impacts  of  habitat 
conservation  and  the  potential  effects  of 
con.servation  activities  on  government 
agencies,  private  busines.ses,  and 
individuals.  The  FEA  measures  lost 
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economic  efficiency  associated  with 
residential  and  cotmnercial 
development  and  public  projects  and 
activities,  such  as  economic  impacts  on 
w'ater  management  and  transportation 
projects.  Federal  lands,  small  entities, 
and  the  energy  industry.  Decision¬ 
makers  can  use  this  information  to 
assess  whether  the  effects  of  the 
designation  might  unduly  burden  a 
particular  group  or  economic  sector. 

The  economic  analysis  provides 
estimated  t;osts  of  the  foreseeable 
potential  economic  impacts  of  the 
critical  habitat  designation  for  the 
flycatcher  over  the  next  20  years  (2012- 
2031),  which,  for  most  parts  of  the 
analysis,  was  determined  to  be  the 
appropriate  period  for  analysis.  This  is 
because  limited  planning  information  is 
available  for  most  activities  to  forecast 
activity  levels  for  projects  beyond  a  20- 
year  timeframe.  Tbe  economic  analysis 
estimates  impacts  to  water  management 
activities,  how'ever,  over  a  30-yoar 
period  (2012-2041). 

The  FKA  cpiantifies  economic  impacts 
of  flycatcher  conservation  efforts 
associat(;d  with  the  following  categories 
of  economic  activity:  (1)  Water 
management  activities;  (2)  livestock 
grazing;  (3)  residential  and  related 
development;  (4)  tribal  activities;  (.1) 
transportation;  (0)  mining  and  oil  and 
gas  development;  and  (7)  recreation 
activities.  The  total  potential 
incremental  ocorotnic  impacts  for  all  of 
the  categories  in  areas  proposed  as 
revised  critical  iiabitat  over  the  next  20 
years  range  from  $11  million  to  $19 
million  (.$950,000  to  ,$1.7  million 
annualized),  assuming  a  7  percent 
discount  rate.  A  very  brief  summary  of 
the  estimated  impacts  within  each 
category  is  provided  below.  Pleas*?  refer 
to  the  draft  oconf)mic  analysis  for  a 
comprehensive  discussion  of  the 
potential  impacts. 

Transportation 

Our  analysis  suggests  that 
transportation  activities,  such  as  road 
and  bridge  *:onslruction  and 
maintenance,  may  experitmee  the  largest 
impacts.  'I'ransportation  projects  were 
more  difficult  to  foreca.st,  resulting  in 
potential  overstatement  of  the  impacts. 
Our  impact  *?.stimates  w*!re  based  on  an 
inen^ased  level  of  consultation  ai;tivity 
(and  resulting  project  modifications  for 
flycatcher  conservation  efforts)  that  is 
higher  than  the  historical  record  of  past 
activities.  Transportation  agenci<*s  at  the 
Federal.  State,  and  local  level  could 
incur  costs  associated  with  monitoring 
and  education  activiti*js,  hiiicing,  habitat 
management  and  creation,  timing 
restrictions,  and  administrative 


activities.  Incrennmtal  impacts  may 
reach  $5.8  million  over  20  years. 

Water  Management 

Impacts  to  water  management 
activities  may  be  the  next  largest  of  anv 
(jf  the  affected  economic  activiti<!s; 
however,  the  majority  of  tin?  impact  of 
ixmservation  efforts  to  protect  flycatcher 
will  occur  even  if  critical  habitat  is  not 
designated  (they  are  ba.seline  impacts). 
All  but  two  of  the  major  dams  and 
njservoirs  within  flycatcher  proposed 
revised  critical  habitat,  the  Hansen  Dam 
and  the  Mojave  Dam,  are  located  along 
river  segments  whore  the  species’ 
presence  is  either  currently  addressed, 
or  otherw'i.se  well  known  to  project 
pro{)onents  and  managing  agencies. 
Associated  impacts  in  lh(;se  areas  ar<! 
therefore  assumed  to  be  baseline,  where 
most  con.servation  activities  and 
associated  costs  will  occur  regardh?ss  of 
whether  critical  habitat  is  designated. 

Incremental  impacts  over  the  next  30 
years  (assuming  a  7  ptsrcent  discount 
rate)  range  from  $1.4  milli*)n  to  $9.(i 
million.  These  incremental  imj)acts 
include  the  costs  of  conservatioti  *;fforts 
as.sociated  with  section  7  consultations 
or  the  devehjpment  of  H(3’s.  as  well  as 
admini.strative  efforts  to  consider 
potential  adverse  modification  of-hahitat 
as  part  of  future  section  7  consiiltations. 

Livestock  (Irazing 

Impacts  to  grazing  activities  art;  likely 
to  he  smaller  relative  to  water  and 
transportation  activities,  but  are 
anticipated  to  affect  a  broader 
geographic  an;a.  (Grazing  curnmtly 
occurs  in  nearly  all  of  the  Management 
Units  that  are  included  in  this  final 
critical  habitat  revision.  As  a  result, 
some  impacts  may  be  *ixperienced  in 
most  units.  On  Fed*;ral  lands, 
reductions  in  grazing  allotments  are 
possible  depending  on  the  sp(!cific 
conditions  within  the  unit.  The 
*?.stimated  {)otential,  pres*;nt  value 
in*:remental  costs  range  from  $2.2 
million  to  $3.5  million  over  llm  20-year 
time  period  of  the  analysis.  hnpa*;ls 
include  the  admini.strative  costs  of 
consultation  with  the  Servic*!,  the  lost 
value  of  grazing  permits  associated  with 
reductions  in  authorizcid  Animal  Unit- 
Months,  costs  of  constructing  and 
maintaining  fencing,  and  costs  of 
cow'bird  trapping. 

K<;sid»!nlial  and  ('.ommercial 
DtivelopmenI 

Residential  and  related  d*;velopmenl 
activities  are  likely  to  h*?  smaller  in 
magnitude  than  grazing  impacts; 
however  estimated  impacts  are 
concentrat*!*!  over  a  smaller  gecjgraphii: 
ar(;a.  N(!arly  all  impacts  to  development 


activities  are  estimated  to  occur  in  the 
(California  Management  Units.  Areas 
likely  to  see  the  greatest  development 
pressure  include  Santa  Barbara, 

Ventura,  Los  Angeles,  Riverside,  San 
Bernardino,  and  San  Diego  Counties, 
California,  and  Mohave  (CCounty, 

Arizona. 

Because  the  revised  critical  habitat  is 
lo*;ated  within  the  100-year  floodplain, 
the  Federal  Emergency  Management 
Agency  will  regulate  real  e.state 
development  in  any  critical  habitat  we 
«n'entually  designate.  As  a  result, 
additional  restri*;tions  may  be  imposed 
by  individual  or  local  jurisdictions.  The 
r*istrictions  or  regulations  may  require 
Hood  control  facilities  or  other  special 
engineering,  often  making  development 
in  floodways  impractical  and 
prohibitively  expensive.  Due  to  existing 
d«n'elopment  restrictions,  lands  within 
critical  habitat  that  can  be  feasibly 
developed  will  be  limited  to  areas 
where  real  estate  demand  is  high 
enough  to  justify  the  costs  a.ssociated 
with  developing  the  floodplain. 

Incremental  impacts  to  residential 
d*?velopment  are  estimated  at  $81(),()0() 
over  20  years.  These  are  related  to 
reduced  land  value  associated  with  the 
need  to  set  aside  land  on-site  for  the 
flycatcher;  the  need  to  implement 
additional  project  modifications,  such 
as  cowbird  trapping,  fencing, 
monitoring,  and  habitat  management; 
lime  delays;  and  administrative  costs. 
Because  of  tbe  availability  of  alternative 
lands  that  are  not  designated  as  critit:al 
habitat  in  these  rt?gions,  these  costs  are 
likely  to-be  borne  by  existing 
landowners  in  the  form  of  reduced 
value  for  their  existing  properties.  The 
estimated  impacts  would  be  felt 
immediately,  in  2012,  upon  the  effective 
date  of  this  final  rule  (see  DATES),  and 
reflect  the  change  in  the  future. 
produf:tive  use  of  file  properties. 

Tribal  Activiti»?s 

Incremental  impacts  to  tribal 
activities  of  approximately  $000,000  are 
estimated  to  be  associated  with 
administrative  impacts  over  the  20-y(?ar 
time  frame  of  the  analysis.  How'«;ver, 
tribal  concerns  focus  on  tbe  potential 
impact  that  the  designation  could  have 
on  their  ability  to  make  use  of  natural 
resources,  including  water  rights,  on 
their  sovereign  lands.  The  absence  of 
some  cost  information  related  to 
potential  impacts  of  flycatcher  critical 
habitat  on  tribal  lands  results  in  a 
probable  undere.stimate  of  future  costs 
to  tribal  entiti<?s.  Lands  belonging  to  19 
tribes  included  within  the  boundaries  of 
proposed  revised  critical  habitat  under 
consideration  for  (exclusion  from  the 
final  designation,  are  subsetiuently 
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excluded  under  section  4(b)(2)  of  tlie 
Act  (see  Exclusions  section). 

Mining,  and  Oil  and  Gas  Development 

In  2005,  potential  impacts  to  oil  and 
gas  development  were  not  identified  as 
a  significant  issue  and  thus  were  not 
considered  in  the  previous  economic 
analysis.  However,  proposed  revised 
critical  habitat  in  the  San  Juan 
Management  Unit  in  San  Juan  County, 
Utah,  and  La  Plata  County.  Colorado, 
generated  concern,  because  this  area 
serves  as  a  highly  ileveloped  source  of 
oil  and  natural  gas,  with  hundreds  of 
existing  wells.  Due  to  the  level  of 
existing  protections  in  riparian  areas 
required  by,  or  agreed  to  by,  oil  and  gas 
developers  and  land  and  resource 
managers,  no  project  modification  costs 
are  expected  as  a  result  of  the 
designation  of  revised  flycatcher  critical 
habitat.  However,  baseline 
administrative  costs  of  $33,000  for  one 
formal  and  six  informal  consultations 
are  expected  due  to  limited  oil  and  gas 
activities,  including  seismic  studies  and 
pipeline  construction  and  maintenance. 
In  addition  to  ba.seline  costs,  the 
analysis  forecasts  $11,000  in 
incremental  administrative  costs  to 
consider  adverse  modification  as  part  of 
these  consultations. 

While  few  active  mineral  mining 
activities  occur  within  revi.sed  critical 
habitat,  the  mining  industry  has 
ex])resseil  concern  that  water  use  by 
existing  or  potential  mining  operations 
could  b(i  affected  by  flycatcher 
con.servation  activities,  particularly  the 
designation  of  critical  habitat.  There  are 
currently  no  data  that  indicate  whether 
existing  or  future  diversions  of  water  for 
mining  activities  (including 
groundwater  (jumping)  reduce  stream 
flow  or  modify  hydrologic  conditions  to 
the  degree  that  adversely  impacts  the 
flycatcher  and  its  riparian  habitat.  As 
such,  the  analysis  does  not  quantify  the 
probability  or  extent  to  which  water  use 
for  mining  purposes  wouhi  need  to  be 
curtailed  or  modified  to  remedy  impacts 
to  flycatcher.  Additionally,  impacts  to 
extractive  mining  operations,  such  as 
sand  and  gravel  pits,  that  cause  direct 
habitat  loss  may  occur  as  the  result  of 
critical  habitat  designation.  However, 
project  modification  costs  associated 
with  these  operations  are  uncertain  due 
to  the  limited  consultation  history,  and, 
as  a  result,  our  analysis  is  unable  to 
forecast  economic  impacts  for  mining 
activities. 

Recreation 

Incremental  impacts  to  recreational 
activities  are  unlikely  to  result  from  the 
designation.  In  the  baseline,  activities 
may  be  affected  at  Lake  Isabella  and 


Lake  Roosevelt;  however,  baseline 
economic  impacts  in  these  areas  are 
likely  to  be  limited  to  $1.9  million  over 
20  years.  In  addition,  management 
activities  at  a  picnic  site  in  the  San 
Bernardino  National  Forest  results  in 
present  value  baseline  costs  of  $39,000. 

A  copy  of  the  FEA  with  supporting 
documents  may  be  obtained  by 
contacting  the  Arizona  Ecological 
Service’s  Office  (see  ADDRESSES)  or  by 
downloading  from  the  Internet  at  http:// 
wM'w.regulations.gov  at  Docket  No. 
FWS-R2-ES-201 1-0053. 

Exclusions  Based  on  National  Security 
Impacts 

Under  section  4(b)(2)  of  the  Act,  we 
consider  whether  there  are  lands  owned 
or  managed  by  the  Department  of 
Defense  where  a  national  security 
impact  might  exist.  All  Department  of 
Defen.se  lands  that  met  the  definition  of 
flycatcher  critical  habitat  were 
exempted  from  designation  (.see 
Exemptions  section  above).  In  addition 
we  found  no  other  proposed  areas  that 
had  national  security  impacts. 
Consequently,  the  Secretary  is  not 
exercising  his  discretion  to  exclude  any 
areas  from  this  final  designation  based 
on  iiufiacts  on  national  security. 

Exclusions  Bastnl  on  Other  Relevant 
Impacts 

Under  section  4(b)(2)  of  the  Act,  we 
consider  any  other  relevant  impacts,  in 
addition  to  economic  impacts  and 
im{)acts  on  national  security.  We 
consider  a  number  of  factors  including 
whether  the  landowners  have  developed 
any  HCPs  or  other  management  plans 
for  tlio  area,  or  whether  there  are 
conservation  partnerships  that  would  be 
encouraged  by  designation  of.  or 
exclusion  from,  critical  habitat.  In 
addition,  we  look  at  any  tribal  issues, 
and  consider  (he  government-to- 
government  relationshij)  of  the  United 
.States  with  tribal  entities.  We  also 
consider  any  social  impacts  that  might 
occur  because  of  the  designation. 

We  have  excluded  areas  from  critical 
habitat  based  on  land  and  resource 
management  plans,  conservation  plans 
or  agreements,  or  other  con.servation 
partnerships  where  (he  benefits  of 
exclusion  from  critical  h.abitat  outweigh 
the  benefits  of  including  an  area  from 
critical  habitat.  We  consider  a  current 
land  management  or  con.servation  plan 
(HCI’s  as  well  as  other  types)  to  provide 
adequate  management  or  protection  if  it 
meets  (he  following  criteria; 

(1)  The  plan  is  complete  and  provides 
the  same  or  better  level  of  (irotection 
from  adverse  modification  or 
destruction  than  that  provided  through 


a  consultation  under  .section  7  of  the 
Act; 

(2)  There  is  a  reasonable  expectation 
that  the  conservation  management 
.strategies  and  actions  will  be 
implemented  for  the  foreseeable  future, 
ba.sed  on  past  practices,  written 
guidance,  or  regulations;  and 

(3)  The  plan  provides  conservation 
strategies  and  measures  consistent  with 
currently  accepted  principles  of 
conservation  biology. 

We  believe  that  the  following  HCPs, 
plans,  agreements,  and  partnerships 
fulfdl  the  above  criteria  or  otherwise 
provide  benefits  that  outweigh  the 
benefits  from  inclusion  as  critical 
habitat  and  are  excluding  these  areas. 

We  organize  the  following  discussion  of 
exclusions  below  by  Management  Unit. 
We  will  note  below  where  a  discussion 
will  occur  if  HCPs  occur  across  multiple 
Management  Units  or  we  consolidate 
multiple  lands  into  a  single  di.scussion. 

Summary  of  Exclusions 
Santa  Clara  Management  Unit 

Newhall  Land  and  Farming  Company 
Natural  River  Management  Plan 

Newhall  Land  and  Farming  Company 
(Newall  LFC)  has  developed  a  Natural 
River  Management  Plan  (NRMP) 
(Valencia  Company  1998,  entire)  for  the 
long-term  con.servation  and 
management  of  the  biological  resf)urce.s 
within  their  lands,  including  a  portion 
of  the  Santa  Clara  River  (including  the 
.Santa  Clara-.San  Francisquito  Creek 
confluence)  that  we  proposed  as 
flycatcher  critical  habitat.  The  Corps 
and  CDFC  approved  the  NRMP  in  1998. 
The  NRMP  provides  mana'gement 
measures  designed  to  protect,  restore, 
monitor,  manage,  and  enhance  habitat 
for  multiple  species,  including  the 
flycatcher,  that  occur  along  the  main 
stem  of  the  .Santa  Clara  River  within  the 
.Santa  Clara  Management  Unit. 

Protective  measures  for  flycatcher 
habitat  in  the  NRMP  include:  (1)  The 
creation  of  new  riverbed  areas, 
including  (jlanting  wetland  mitigation 
sites;  (2)  revegetation  of  riparian  areas; 
(3)  removal  of  invasive  plants  such  as 
giant  reed  (Arundo  douax]  and  tamarisk 
[Tamuhx  sp.);  (4)  protecting  wetlands 
from  urban  runoff  by  establishing  a 
revegetated  upland  buffer  between 
developed  areas  and  the  river;  (5) 
implementing  a  Drainage  Quality 
Management  Plan  with  Best 
Management  Practices  to  ensure  water 
((uality  within  the  river  corridor;  and  (6) 
implementing  the  biological  mitigation 
measures  for  the  Newhall  Ranch 
Specific  Plan  that  includes  restricting 
pets  and  off-road  vehicles  from  the  area 
and  restricting  access  to  the  river 
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corridor  by  limiting  hiking  and  hiking  to 
the  river  trail  system. 

Of  particular  importance  to  the 
conservation  of  the  flycatcher  and  its 
habitat  under  the  NRMP  is  the  inclusion 
of  substantial  conservation  ea.sements. 
Conservation  ea.sements  vv'ithin  the 
proposed  Santa  Clara  Management  Unit 
boundaries  that  have  already  been 
t;o!iveyed  to  the  CDFC  over 
approximately  4.4  km  (2.7  mi)  of  the 
Santa  C.lara  River  corridor  east  of 
Interstate  5  (l-.'i).  These  easements  will 
ensure  substantial  protection  and 
provide  for  long-term  management  of 
flycatcher  habitat  .so  it  will  remain  in  a 
natural  condition  in  perpetuity.  lJ.se  of 
the  easement  is  limited  to  the 
preservation  and  enhancement  of  native 
species  and  their  habitats,  including  the 
flycatcher  and  its  habitat.  Based  on  the 
placement  of  the  conservation  easement, 
the  physical  and  biological  features  that 
are  essential  to  flycatcher  conservation 
are  protected  along  this  4.4-km  (2.7-mi) 
segment  of  the  Santa  Clara  River  within 
the  proposed  Santa  Clara  Management 
Unit.  Three  flycatcher  breeding  sites  are 
known  to  occur  along  the  Santa  Clara 
River  and  the  stream  was  known  to  be 
occupied  at  the  time  of  listing. 

The  NRMP  combined  with  the 
completed  conservation  easements 
provides  for  the  flycatcher  and  the 
physical  and  biological  features 
essential  to  flycatcher  habitat 
con.servation,  and  addre.sses 
conservation  issues  from  a  t;oordinated, 
integrated  perspective  rather  than  a 
piecemeal,  project-by-project  approach, 
'thus  resulting  in  coordinated  landscape- 
scale  conservation  that  can  contribute  to 
genetic  diversity  by  preserving  covered 
species  populations,  habitat,  and 
interconnected  linkage  areas  that 
support  recovery  of  the  flycatcher  and 
other  listed  species.  Additionally,  we 
have  completed  section  7  consultation 
under  the  Act  on  the  effects  of  the 
NRMP  on  the  flycatcher  and  found  that 
it  would  not  jeopardize  the  continued 
exi,stence  of  the  species. 

The  conservation  ea.sement  under  the 
NRMP  provides  permanent  protection  to 
approximately  4.4  km  (2.7  mi)  of  the 
Santa  Clara  River,  or  about  15  percent 
of  Newhall  LFC  lands  propo.sed  as 
critical  habitat  within  the  Santa  Clara 
Management  Unit.  Approximately  689 
ha  (1,702  ac),  or  85  percent,  of  Newhall 
LFC  lands  in  the  .Santa  Clara 
Management  Unit,  repre.senting  other 
portions  of  the  Santa  Clara  River  (12.2 
km,  8.8  mi)  and  Ca.staic  Creek  (4.8  km, 
3.0  mi),  were  also  propo.sed  as  critical 
habitat,  but  because  they  are  not 
currently  conserved  and  managed 
through  finalized  easements,  they  are 
designated  as  critical  habitat  (see 


.Summary  of  Comments  and 
Recommendations  section  below). 

Below  is  an  analysis  of  the  relative 
benefits  of  inclusion  and  exclusion  of 
4.4  km  (2.7  mi)  of  the  .Santa  (Jlara 
Manageimmt  Unit  for  which  the 
Soi;retary  is  exercising  his  discretion  to 
e.xclude  from  this  final  revised  i;rilical 
habitat  designation  under  section  4(b)(2) 
of  the  Act. 

Benefits  of  Inclusion — Newhall  LFC 

As  discussed  above  under 
Application  of  Section  4(h)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  co.sts  of  critical 
habitat. 

The  Santa  Clara  River  is  known  to 
have  flycatcher  territories  and  the 
portion  of  the  river  that  is  being 
evaluated  for  exclusion  has  undergone 
section  7  consultation  under  the 
jeopardy  standard  related  to  the  NMRP 
and  con.servation  easements.  Critical 
habitat  along  the  Santa  Clara  River  may 
provide  a  regulatory  benefit  for  the 
flycatcher  under  section  7  of  the  Act 
when  there  is  a  Federal  nexus  present 
for  a  projec;t  that  might  adversely 
modify  critical  habitat.  Because  these 
lands  are  privately  owned,  future 
Federal  actions  would  likely  be  limited. 
Yet,  projects  in  wetland  areas  could 
require  a  404  Corps  permit  under  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
and  evaluation  under  section  7  of  the 
Af:t  for  both  jeopardy  and  adverse 
modification  since  flycatchers  are 
known  to  occur  along  the  .Santa  Clara 
River. 

However,  as  a  result  of  the 
establi.shment  and  implementation  of 
protections  associated  with  the 
conservation  easement  managed  under 
Newhall  LFtJ’s  NRMP  (which  include 
the  involvement  of  the  Corps),  it  is 
unlikely  that  future  Federal  actions 
would  impact  the  overall  goal  of  the 
easements)  for  4.4  km  (2.7  mi)  of  the 
.Santa  Clara  River  and  cau.se  adver.se 
modification  of  flycatcher  critical 
habitat.  If  actions  that  could  affect 
flycatchers  and  their  habitat  do  occur,  it 
is  likely  that  the  protections  provided 
the  species  and  its  habitat  under  section 
7(a)(2)  of  the  Act  would  be  largely 
redundant  with  tlirf protections  offered 
by  the  NRMP  and  conservation 
ea.sement.  Thus,  w'e  expect  the 
incremental  regulatory  benefit  of 


including  these  areas  in  critical  habitat 
would  be  minimal. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners,  agencies, 
tribes,  and  the  public  regarding  the 
jintential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
qn  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
conservation  activities,  is  valuable.  The 
designation  of  critical  habitat  may  al.so 
strengthen  or  reinforce  some  Federal 
laws,  such  as  CEQA,  or  the  Clean  Water 
Act.  These  laws  analyze  the  potential 
for  projects  to  significantly  affect  the 
environment.  Critical  habitat  may  signal 
the  presence  of  sensitive  habitat  that 
could  otherwise  be  missed  in  the  review 
process  for  these  other  environmental 
laws. 

We  believe  that  there  would  be  little 
educational  and  informational  benefit 
gained  from  including  these  portions  of 
the  Santa  Clara  River  within  the 
designation  because  this  area  is  well 
known  as  an  important  area  for 
flycatcher  management  and  recovery. 

The  process  of  proposing  and  finalizing 
revised  critical  habitat  provided  the 
opportunity  for  peer  review  and  public 
comment:  this  process  is  valuable  to 
land  owners  and  managers,  such  as 
Newhall  LFC,  in  prioritizing 
con.servation  and  management  of 
identified  areas.  Additionally,  becau.se 
managing  agencies  and  partners  such  as 
the  Corps,  CDFC,  and  Newhall  LFC’s 
developed  and  are  implementing  a  long¬ 
term  conservation  easement  that 
addres.ses  flycatcher  habitat,  minimal 
additional  educational  benefits  or 
additional  support  for  implementing 
other  environment  regulations  are 
expected  to  be  realized  in  these  areas. 

In  summary,  we  believe  that 
designating  critical  habitat  would 
provide  minimal  regulatory  benefits 
under  section  7(a)(2)  of  the  Act  for  these 
4.4  km  (2.7  mi)  along  the  Santa  Clara 
River  bei;ause  of  the  long-term 
protection  and  management  established 
through  Newhall  LFC’s  consen'ation 
easement.  Becau.se  Newhall  LFC  and  the 
managing  agencies  not  only  expressly 
addressed  flycatcher  conservation  in  the 
easement,  but  also  were  fully  engaged  in 
the  rulemaking  process  for  designating 
critical  habitat,  few  additional 
educational  benefits  or  support  for  other 
environmental  regulations  would  be 
realized  under  these  circumstances. 

Benefits  of  Exclusion — Newhall  LFC 

A  considerable  benefit  from  excluding 
a  portion  of  Newhall  I-FC  along  the 
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Santa  Clara  River  as  flycatoher  critical 
habitat  is  the  maintenance  and 
strengthening  of  ongoing  conservation 
partnerships.  We  believe  conservation 
benefits  would  be  realized  by:  (1) 
Continuing  and  strengthening  of  our 
effective  working  relationship  with 
Newhall  LFC  to  promote  voluntary, 
proactive  conservation  of  the  flycatcher 
and  its  habitat  as  opposed  to  reactive 
regulation;  (2)  allowance  for  continued 
meaningfid  collaboration  and 
cooperation  in  working  toward  species 
recovery,  including  conservation 
benefits  that  might  not  otherwise  occur; 
and  (3)  encouragement  of  additional 
conservation  easements  and  other 
conservation  and  management  plan 
development  in  the  future  on  Newhall 
LKC’s  other  lands  for  this  and  other 
federally  listed  and  sensitive  species. 

The  NRMP  and  associated 
conservation  easement  provides 
substantial  protection  and  management 
for  the  flycatcher  and  the  physical  and 
biological  features  essential  to  the 
conservation  of  the  species,  and 
addresses  conservation  issues  from  a 
coordinated,  integrated  perspective 
rather  than  a  piecemeal,  project-by- 
project  approach  (as  would  occur  under 
section  7  of  the  Act),  thus  resulting  in 
coordinated  landscape-scale 
conservation  that  can  contribute  to 
genetic  diversity  by  preserving  covered 
species  populations,  habitat,  and 
interconnected  linkage  areas  that 
support  recovery  of  the  flycatcher  and 
other  listed  species. 

Additionally,  many  landowners 
perceive  critical  habitat  as  an  unfair  and 
unnecessary  regulatory  burden  given  the 
expense  and  time  involved  in 
developing  and  implementing 
conservation  and  management  plans  on 
private  lands.  Exclusion  of  Newhall  LFC 
lands  that  are  in  conservation  easements 
and  managed  by  the  NRMF  will  also 
strengthen  the  partnership  between  the 
Service  and  Newhall  LFC,  which  may 
encourage  other  conservation 
partnerships  between  our  two  entities  in 
the  future. 

In  summary,  we  believe  excluding 
lands  from  critical  habitat  that  are 
covered  by  the  NRMP  conservation 
easements  could  provide  the  significant 
benefit  of  maintaining  our  existing 
partnership  and  fostering  new  ones. 

Weighing  Benefits  of  Exclusion  Against 
Benefits  of  Inclusion — Newhall  LFC 

We  reviewed  and  evaluated  the 
benefits  of  inclusion  and  benefits  of 
exclusion  for  all  lands  owned  by 
Newhall  LFC  proposed  as  critical 
habitat  for  the  flycatcher.  The  benefits  of 
including  c;onserved  and  managed  lands 
in  the  final  flycatcher  critical  habitat 


designation  are  small.  The  conservation 
easement  on  portions  of  the  Santa  Clara 
River  that  encompa.ss  approximately  4.4 
km  (2.7  mi)  of  the  Santa  Clara 
Management  Unit,  are  already  managed 
and  con.served  under  the  NRMP,  and 
provide  a  long-term  benefit  to  the 
flycatcher.  There  is  also  minimal 
educational  or  ancillary  benefit  of 
designating  critical  habitat  in  this 
conservation  easement;  education 
information  regarding  the  importance  of 
the  ea.sement  was  identified  during  the 
development  and  implementation  of 
Newhall  LFC’s  NRMP.  Similarly,  the 
incremental  regulatory  benefit  provided 
by  a  critical  habitat  designation  is 
minimized  because  it  is  partially 
redundant  with  the  existing  protection 
within  the  {;onservation  easement  under 
the  NRMP.  Therefore,  we  do  not  believe 
critical  habitat  designation  for  the 
flycatcher  within  the  conservation 
easement  will  provide  significant 
regulatory,  educational,  or  ancillary 
benefits  for  these  areas. 

The  exclusion  of  NRMP  conserved 
and  managed  areas  in  the  Santa  Clara 
Management  Unit  will  benefit  the 
partnership  that  w'e  have  with  Newhall 
LFC  and  other  participating  property 
owners,  and  encourage  the  conservation 
of  lands  associated  with  the 
development  and  implementation  of 
future  conservation  management  plans. 

In  summary,  we  find  that  excluding 
areas  from  critical  habitat  that  are 
receiving  both  long-term  conservation 
and  management  for  the  purpose  of 
protecting  the  flycatchf:r  in  the  Santa 
Clara  Management  Unit  will  preserve 
our  partnership  with  Newhall  LFC  and 
encourage  the  conservation  of  lands 
associated  wdth  development.  These 
partnership  benefits  are  significant  and 
outweigh  the  small  potential  regulatory, 
educational,  and  ancillary  benefits  of 
including  these  portions  of  the  Santa 
Clara  Management  Unit  in  final  revised 
critical  habitat  for  the  flycatcher. 
Therefore,  this  conservation  easement 
provides  greater  protection  of  flycatcher 
breeding  and  foraging  habitat  than  could 
be  gained  through  the  project-by-project 
analysis  through  a  designation  of  critical 
habitat. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Newhall  LFC 

We  determined  that  exclusion  of  4.4 
km  (2.7  mi)  of  the  Santa  Clara  River  in 
the  Santa  Clara  Management  Unit  from 
the  final  revised  critical  habitat 
designation  for  the  flycatcher  will  not 
result  in  extinction  of  the  species.  These 
areas  are  permanently  conserved  and 
managed  to  provide  a  benefit  to  the 
flycatcher  and  its  habitat,  thus 
providing  as.surances  that  the  species 


will  not  go  extinct  as  a  result  of 
exclusion  from  critical  habitat 
designation.  Therefor^,  based  on  the 
above  discussion,  the  Secretary  is 
exercising  his  discretion  to  exclude 
approximately  4.4  km  (2.7  mi)  of  land 
in  the  Santa  "Clara  Management  Unit 
from  this  final  revised  critical  habitat 
designation. 

Santa  Ana  Management  Unit 

We.stern  Riverside  County  Multiple 
Species  Habitat  Conservation  Plan 
(MSHCP) 

The  Western  Riverside  County 
MSHCP  is  a  comprehensive,  multi- 
jurisdictional  plan  encompassing 
approximately  510,000  ha  (1,260,000  ac) 
of  the  County  of  Riverside  west  of  the 
San  )acinto  Mountains  (Dudek  and 
Associates  Inc.  2003,  p.  1.1).  The 
Western  Riverside  County  JVISHCP  is  a 
subregional  plan  under  the  State’s 
Natural  Community  Conservation 
Planning  Act  (NCCP)  and  was 
developed  in  cooperation  with  the 
CDFG  (Dudek  and  Associates  Inc.  2003, 
p.  1.1).  The  Western  Riverside  County 
MSHCP  is  a  multi-species  conservation 
program  designed  to  minimize  and 
mitigate  the  effects  of  expected  habitat 
loss  and  associated  incidental  take  of 
146  listed  and  nonlisted  “covered 
species”,  including  the  flycatcher 
(Dudek  and  Associates  Inc.  2003,  p. 

1.17).  Conser\'ation  of  the  flycatcher  is 
addressed  in  the  Western  Riverside 
County  MSHCP.  A  section  10(a)(1)(B) 
permit  for  the  Western  Riverside  County 
MSHCP  was  issued  to  22  permittees  on 
June  22,  2004,  for  a  period  of  75  years 
(Service  2004,  p.  1).  Currently,  there  are 
27  permittees  for  the  Western  Riverside 
County  MSHCP. 

When  fully  implemented,  the  Western 
Riverside  County  MSHCP  will  conserve 
apf)roximately  61,917  ha  (153,000  ac)  of 
new  conservation  lands  (Additional 
Reserve  Lands)  in  addition  to  the 
approximately  140,246  ha  (347,000  ac) 
of  pre-existing  natural  and  open  space 
areas  (PuTlic/Quasi-Public  (PQP)  lands) 
(Dudek  and  Associates  Inc.  2003,  p. 
1.16-1.17).  The  PQP  lands  include  those 
under  the  ownership  of  public  or  quasi¬ 
public  agencies,  primarily  the  USFS, 
Corps,  and  Bureau  of  Land  Management 
(BLM),  as  well  as  permittee-owned  or 
controlled  open-space  areas  managed  by 
the  State  of  California,  Riverside 
County,  and  Orange  County  Water 
District.  The  Additional  Reserve  Lands 
are  not  fully  mapped  or  precisely 
delineated  (“hard-lined”);  rather  tKey 
are  textual  descriptions  of  habitat 
necessary  to  meet  the  conservation  goals 
for  all  covered  species  within  the 
boundaries  of  the  approximately 
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202,243  ha  (.‘iOO.OOU  ac)  Western 
Riverside  County  MSIK.'F  ( Ainservation 
Area  and  are  ileterniined  as 
implementation  of  tlie  Western 
Riverside  County  M.SHCR  occurs. 

In  onr  analysis  of  the  effects  to 
flycatcher  for  the  issuance  of  the 
Western  Riverside  County  MSH(2’ 
permit.  \v(»  acknow'ledged  that  specifir; 
conservation  objectives  would  be 
provided  in  the  Western  Riverside 
County  MSIK'I’  to  ensure  that  suitable 
habitat  and  known  populations  of 
llycatcher  would  persist  (Sc^rvice  2004, 
p.  32fi)  To  this  effect  the  specific 
conservation  objectives  in  the  Western 
Riverside  ('ounty  MSHCI’  for  the 
flycatcher  includi;  conserving  at  least 
4,202  ha  (Kl.-SHO  ac)  of  core  habitat 
(breeding  and  migration  habitat)  and 
linkage  areas  (connection  between  core 
areas)  in  the  Western  Riverside  ('.ounty 
M.SH(;R  (/on.servation  Area  (Dndek  and 
Associates  Inc.  2003,  p.  I1.47.'>).  The 
West<?rn  Riverside  County  MSH(3’  wdll 
providi!  for  conservation  of  100  percent 
of  breeding  habitat  ff)r  the  flycatcher, 
including  a  100-m  (32H-ft)  buffer 
adjacent  to  breeding  areas  (Dudek  and 
Associates  Inc.  2003,  p.  H.47.5;  .Service 
2004.  pp.  27-28).  In  addition,  the 
Western  Riverside  County  MSfKd* 
requires  compliance  u'ith  a  Riparian- 
Riverine  .\reas  and  Vernal  Pool  policy 
that  contains  provisions  recjuiring  100 
|)ercent  avoidance  and  long-term 
management  and  |)rot(?ction  of  hnauling 
hat>itat  not  included  in  the  conservation 
areas,  unless  a  Biologif:ally  Kquivalent 
or  Superior  Preservation  Determination 
can  (hmnmslrale  that  a  propo.sed 
alternative  will  provid(>  equal  or  greater 
conservation  bimefits  than  avoidance 
(Dudek  and  Associatcis  Inc.  2003.  p. 
11.475;  Service  2004,  pp.  20-28).  In 
addition  to  these  efforts,  monitoring 
efforts  would  occur  at  least  every  3 
years  to  identify  breeding  and  nesting 
sites;  cowbird  trapping  w'ould  occur,  if 
necessary;  and  harmful  nonnative 
vegetation,  such  as  giant  n!ed  (Arundo 
donax)  W'ould  be  removed. 

In  our  2004  biological  opinion  w'e 
evaluated  the  effects  of  the  Western 
Riverside  County  MSIK'.P  on  the 
flycatcher  and  its  habitat  that  is  found 
w'ithin  the  plan  boundaries,  and 
determined  the  plan  will  not  jeopardiz** 
the  continued  exist«;nce  of  the  flycatcher 
(Service  2004,  j).  227).  In  addition,  w’e 
acknowledgfid  in  .section  14.10  of  the 
Implementing  Agreement  (lA)  for  tlie 
Western  Riversitie  County  MSIICP  that 
the  plan  provirles  a  c;omprehensive, 
habitat-t)ased  approach  to  the  protection 
of  covered  species,  including  the 
flycatcher,  by  focusing  on  lands 
essential  for  the  long-term  conservation 
of  the  covered  spoci(;s  and  appropriate 


managennmt  forlho.s(!  lands  (Western 
Riverside  (aninty  Regional  (lonservation 
Authority  at  id.  2003,  p.  51).  The  1005 
final  listing  rule  for  the  flycatcher 
identified  the  most  signifi(;anl  thrt>ats  tt) 
the  species  are  the  loss,  modification, 
and  fragmentation  of  its  habitat,  and 
brood-|)arasilism  bv  tlu;  brow'ii-headiKl 
cowbird  (00  PR  10()04;  Pebruary  27. 

1005).  Tlu!  Western  Riverside  County 
MSHCP  ludps  to  address  these  threats 
through  a  rfigional  jilanning  effort,  and 
outlines  species-spcjc.ific  objectives  and 
criteria  for  flycatcher  conservation. 

In  summary,  the  Western  Riverside 
(>)unty  MSHCP  |jrovid(?s  a 
comprehensive  habitat-based  approach 
to  the  protection  of  covered  speci(!s, 
including  the  flycatcher,  by  focusing  on 
lands  e,ss(!ntial  for  the  long-term 
conservation  of  the  covered  species  and 
appropriate  management  of  those  lands 
(West(;rn  Riverside  (iounty  R(!gional 
Conservation  Authority  at  al.  2003,  p. 

51). 

Benef  its  of  Inclusion — Wcistern 
Riverside  (bounty  MSHCP 

As  discussed  above  under 
Application  of  Section  4(h)l2j  of  the  Act, 
Pederal  agencies,  in  consultation  w'ith 
the  Service,  must  ensure  that  their 
actions  an;  not  likely  to  jeo|)ardize  the 
continued  existence  of  any  listed 
s])ec;ies  or  result  in  the  dtistruclion  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species,  '(’he 
difference  in  the  outcomes  of  tlu? 
j(;opardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  Ixmefit  and  costs  of  crilic:al 
habitat. 

rhe  streams  being  evaluated  an; 
known  to  be  occupied  by  flycatchers 
and  have  undergone  .sectit)n  7 
consultation  under  the  jeopardy 
standard  related  to  the  Western 
Riverside  County  M.SHCP.  Portions  of 
the  propo.sed  stream  segments  of  the 
.Santa  Ana  River,  'I'emecula  Creek  and 
San  Timoteo  Creek,  and  tlu;  entirety  of 
the  proposed  Bautista  ('.reek  segment, 
occur  within  the  We.stern  Riverside 
County  MSHf'.P  boundary.  These  .stream 
segments  were  not  wdthin  the 
geographical  area  knpwn  to  lie  occupied 
at  the  time  of  listing.  Pollow'ing  listing, 
flycatcher  territories  w'ere  detected 
W'ithin  lhe.se  segments.  As  a  result  of 
tho.se  territory  detections  and  the 
criteria  w'e  estahlished,  based  upon 
flycatcher  dispor.sal,  migration,  and 
movement  behaviors,  these  .segments  are 
now'  considered  occupied. 

Therefore,  regardless  of  critical 
habitat  designation,  these  segments  will 
be  subject  to  .section  7  consultation 
under  the  jeopardy  standard  as  well  as 
the  take  prohibitions  in  section  1)  of  the 


Act.  Thus,  it  is  difficult’  to  differentiate 
meaningfully  between  measures 
implemented  solely  to  minimize 
impacts  to  critical  habitat  from  those 
implemented  to  minimize  impacts  to 
the  flycatcher.  Therefore,  in  the  ca.se  of 
the  flycatcher,  we  believe  any  additional 
regulatory  benefits  of  critical  habitat 
designation  are  minimized  because  the 
regulatory  lienefits  from  designation  can 
be  essentially  indi.stingui.shable  from  the 
benefits  already  afforded  throiigh 
sections  7  and  of  the  Act. 

Another  po.ssible  benefit  of  including 
lands  in  a  critical  habitat  designation  is 
that  the  designation  can  serve  to  educate 
landowners  and  the  public  regarding  the 
Ijolential  conservation  value  of  an  area, 
and  may  Indp  focus  conservation  efforts 
on  areas  of  high  con.servation  value  for 
f:ertain  species.  Any  information  about 
th(!  flycatcher  and  its  habitat  that 
reaches  a  wide  audience,  including 
parties  engaged  in  crm.servation 
activities,  is  valuable.  In  the  case  of  the 
flvcalcher,  how'ever,  there  have  already 
b(!en  multiple  occasions  w'hen  the 
public  has  been  educated  about  the 
species.  The  Western  Riverside  (/ounty 
MSH(/P  w'as  developed  over  a  5-year 
[)(!riod.  and  has  been  in  place  for  almost 
a  decade.  Implementation  of  the  subarea 
plans  is  formally  reviewed  yearly 
through  publicly  available  annual 
reports,  again  providing  extensive 
opportunity  to  educate  the  public  and 
landowners  about  the  location  f)f.  and 
cdforts  to  conserve,  essential  flycatcher 
habitat.  As  di.scus.sed  above,  the 
permittees  and  stakeholders  of  the 
Westtirn  Riversiife  ('.ounty  M.SHdP  are 
aware  of  the  value  of  these  lands  to 
flyc:atcher  conservation,  and 
conservation  measures  are  already  in 
place  to  protect  essential  occurrences  of 
the  flycatcher  and  its  habitat. 

I'urthermore,  essential  habitat  covered 
by  the  Western  Riverside  County 
MSHCP  W'as  included  in  the  previous 
propo.sed  designation  of  critical  habitat 
published  in  the  Federal  Register  on 
October  12,  2004  (09  FR  00706)  and  tbe 
proposed  designation  published  in  the 
Federal  Register  on  August  15,  2011  (70 
FR  50542).  Additionally,  this 
publication  w'as  announced  in  a  pre.ss 
release  and  information  was  po.sted  on 
the  .Service’s  Web  site,  which  ensured 
that  tin;  proposal  reached  a  wide 
audience.  Therefore,  much  of  the 
educational  benefits  of  t;ritical  habitat 
designation  (such  as  providing 
information  to  the  County  of  Riverside 
and  other  stakeholders  on  areas 
important  to  the  long-term  conservation 
of  this  .species)  have  largely  been 
realized  through  development  and 
ongoing  implementation  of  the  Western 
Riverside  County  M.SHCP,  through  both 


Federal  Register/ Vo  1.  78,  No.  2 /Thursday,  January  .'1,  2013 /Rules  and  Regulations 


393 


rules  proposing  these  areas  as  critical 
habitat,  and  through  the  Service’s  public 
outreach  efforts. 

(iritical  habitat  designation  f;an  also 
result  in  ancillary  conservation  benefits 
tf)  the  flycatcher  hv  triggering  additional 
r(!view'  aiul  conservation  through  other 
I'ederal  and  State  laws  such  as  the  (]lean 
Water  Act  and  CF'^QA.  These  laws 
analyze  tin;  potential  for  projects  to 
significantly  affect  the  environment. 
However,  essential  habitat  within 
western  Riverside  Ciounty  has  been 
identifitui  in  the  W(*st(‘rn  Kivi'rside 
('ouutv  MSHCP  and  is  either  already 
[)rotected  or  targ(;ted  for  protection 
under  the  plans  and  thus  we  conclude 
th(*  potential  regulatory  benefits 
r(!sulting  from  designation  of  critical 
habitat  would  he  negligible.  Thus 
review  of  develo[)ment  proposals 
affecting  essential  habitat  under  ('1]QA 
by  the  f’.ountv  of  Riverside  already  takes 
into  account  the  importanc(!  of  this 
habitat  to  the  species  and  the 
protetlions  nujiiired  for  the  specitvs  and 
its  habitat  under  the  MSlKd’.  As 
discussed  above,  w'(!  conclude  the 
potential  regulatory  benefits  resulting 
from  designation  of  critical  habitat 
would  h(!  negligihh?  because  the 
outcome  of  a  future  sec  t  ion  7 
consultation  wouhl  not  residt  in  grcsiter 
conservation  for  Ovcatcher  essential 
habitat  than  currcmtlv  is  providcul  under 
the  Wtistern  Riverside  County  MSHCP. 

Based  on  the;  above;  discussion,  we 
h(;lieve  .section  7  consultations  for 
critif.al  habitat  designation  conductc'd 
under  the  standards  n;(piired  hv  the; 
Ninth  (arcuit  (iourt  in  the  (iifford 
Pinchot  I'dsk  h'orcd  v.  IJ.S.  Fish  and 
Wildlife  Sendee  decision  would  provide 
little;  e:onservatie)n  he;nefit  and  would  he; 
large;ly  re;elunelant  with  those;  he;ne;fits 
attributable  to  listing  as  well  ;is  the);;e 
alre;aeiv  preivide'd  by  the;  VVe;ste;rn 
Riversiele  (.’ejunty  MSHf  iP.  Therefem;, 
we  determine;  the;  re;gulate)rv  benefits  eif 
elesignating  the^se  stream  si;gments  as 
nye:ate:he;r  e;ritie:al  habitat,  seie:h  as 
pre)te;e;tion  affeereied  thremgh  the  sectieen 
7(a)(2)  ceinsultatie)!!  pre)e:e;.ss,  are; 
minimal.  We;  also  e:oncluele  that  the 
e;due;atie)nal  anel  ancillary  benefits  of 
elesignerting  e;sse;ntial  habitat  covered  by 
the;  We;stern  Riverside  (iountv  M.SHCP 
would  be;  mine)r  be;e;ause  the  leee-.atieen  of 
(essential  liahitat  for  this  species  within 
Weestern  Riveersiele  County  anel  the 
impeertanea;  e)f  eeon.serving  sue;h  habitat  is 
well  known  through  ele;velopment  and 
implHmentatie)n  of  the  MSHCP  anel  the 
inelepenelent  reegulatory  protection 
already  preevided  uneler  CliQA  and  the; 
Western  Riverside  f'eeuntv  MSHC)’. 


Benefits  of  Rxclusie)n — Weestern 
Riversiele  Ce)untv  MSHCP 

The;  heenefits  of  exclueiing  from  critical 
habitat  de;signatie)n  the  streeam  segments 
within  the  he)unelaries  e)f  the  Western 
Riversiele  Ceninty  MSlKiP  are;  signifie;ant 
anel  ineduele:  (1)  (amservation 
manage;ment  e)hje;ctive;s  fejr  the 
flycatedier  and  its  habitat  identified  in 
the;  MSHCP,  de;se:riheel  aheu'e;  (2) 
e:e}ntinue;d  and  strengthened  effejctive 
working  relietionships  with  all  Western 
Riverside  Cejunty  MSHC.P  permitt(;es 
and  stakehe)lele;rs  to  premiote  the; 
cemseervatie)!!  eif  the  flye;ate:her  anel  its 
habitat:  (3)  e:e)ntinued  meaningful 
e;e)llahoralie)n  anel  e:e)op(;ration  in 
working  te)warel  re;e;overv  of  this  spe;e;ie;s, 
inedueling  conse;rvatie)n  he;nefits  that 
might  not  otherwi.se  e)e;e:ur;  (4) 
e;ne:e)eiriig(;ment  eif  e)lhe;r  (;ntitie;s  within 
the  range  e)f  the;  flycate;he;r  te;  cejinplete 
HCl*s;  anel  (5)  e;nce)uragement  e)f 
aelelitieenal  HCPs  and  eitlier  e;emservatiem 
|)lau  el(;ve;lopm(;nl  in  the;  future  e)n  eether 
private;  lanels  that  ine;lude  the;  flyeiatcher 
and  other  feeleiiilly  liste;ei  sp(;e:ie;s. 

Adelitionally.  the  Orange  County 
Wateer  nistrie:t  (OCWL))  ;md  the  Ceerps 
e;ooperative;lv  maneige  the  lanels  within 
the;  I’laelo  rlejeeel  Ceentrol  Beesin.  Pnielo 
Basin  is  a  ceere;  habitat  are;a  and  supports 
the;  l;irge;st  kneawn  peepidatiem  eif  the 
nye’.ate;he;r  within  the;  l)e)uneiarie;s  e)f  the; 
Western  Riverside  (aninty  MSH(3^ 
(Servie:e;  2004.  p.  4‘t).  The;  he;ne;fits  of 
excluding  non-Fe;ele;ral  lemels  within  the 
Prade)  l'loe)d  (,’ontrol  Basin  frenn  critie;al 
habitat  elesignatieen  are;  signifie;ant  anel 
inedude:  (1)  That  the;  cein.servation 
manageme;nt  e)hje;e:tive;s  for  the; 
flye:ate:he;r  ;inel  its  heihitat  iele;ntifie;d  by 
the;  (K;WH,  ele;se:riheei  eihove;  (2) 
continue;el  and  stre;ngthene;el  e;ffe;ctive; 
weirking  re;lationshi|)s  w'ith  all  We;.stern 
Rive;rsido  (bounty  MSHC^P’s  jurisdictions 
and  stake;he)ldei s  to  promote;  the; 
e:onserveition  of  the  nye;ate:her  and  its 
habitat:  (3)  e:e)ntinue;el  me;aningful 
collahoratie)!!  and  ceeoperation  in 
weerking  towarel  re;cov(;ring  this  s|)e;e:ie;s. 
including  con.se;rvation  benefits  that 
might  ne)t  otherwise  oe;cur;  anel  (4) 
e;ne.ourage;me;nt  of  aeielitional  HCP  anel 
other  e:onse;rvatie)n  plan  ele;ve;lopment  in 
the  future  on  other  private;  lanels. 

We;  ele;ve;le)pe;d  close;  partnerships  with 
the  Ciounty  of  Rive;rside  and  other 
stakeheilelers  threeugh  the;  elevelopment 
e)f  the  Western  Riversiele  County 
M.SHCP,  whie;h  ine:orpe)rate.s  appreepriate; 
prote;e:tions  and  management  (described 
aliove)  for  the;  nvt:atclier  and  its  habitat, 
and  the;  physic:al  or  hioleegical  fe;ature;s 
essential  te;  the  ce)n.se;rvatie)n  eef  this 
sp(;e:ie;s.  Those;  preite;e;tie)ns  are; 
exmsistent  with  statutory  manelate;s 
under  se;e:tie)n  7  of  the;  Ae;t  to  aveeiel 


ele;strue;tion  or  ach'er.se  modification  of 
e;ritie;al  habitat.  P'urthermore;,  this  plan 
ge)(;s  leeyond  that  re;quirement  by 
ine:lueiing  active  manage;me;nt  anel 
prote;e;tion  of  (essential  habitat  are;as.  By 
excluding  the;  streeam  seegments  w'ithin 
the;  l)oundarie;s  of  the  Western  Riverside 
County  M.SHCiP  from  critical  habitat 
deesignation,  we  are  eliminating  a 
redundant  laye;r  of  re;gulatory  review  for 
projeects  covereed  by  the;  Western 
Riveerside;  C>)unty  M.SHCP  and 
(encouraging  new  voluntary  partnerships 
with  other  landowners  and  jurisdictions 
to  preiteect  the;  Bycatcher  and  otheer  listeeel 
speeciees.  As  di.scussed  above,  the 
prospeect  of  potejilially  avoiding  a  futun; 
designation  of  critical  habitat  provideesa 
meeaningful  incentive  to  plan 
pro|)(meiits  to  (;xt(;nd  voluntary 
proteections  to  endangered  and 
thneatemed  speeciees  and  their  habitats 
undeer  a  conservatiem  plan.  Achieving 
compreehensive  landscape-leevel 
|)rott;ction  for  listed  spteciees,  such  as  tin; 
flvcatch(;r  through  their  inclusion  in 
negional  cons(;rvalion  plans,  proviehes  a 
keey  conservation  benefit  to  the  speecies. 
Our  ongoing  partnerships  w'ith  the; 
County  of  Riverside  and  jiermitteeees  and 
stakeeholders  of  the  negional  Western 
Riveersieh;  County  MSIK’P.  and  the 
landscajxe-level  multiple  speeciees 
con.seervation  planning  efforts  they 
proiiKJte,  are  essential  to  achieeve  long¬ 
term  conservation  of  the  flve’atcher. 

As  noteeel  (earlier,  some  peermitteees  and 
stakeeholders  of  the  Westeern  Riverside 
Countv  M.SlUT  permitteeees  have; 
expreesseed  the;  view  that  critical  habitat 
deesignation  of  lands  eeovered  by  the 
W(;st(;rn  Riv(;rside  (bounty  M.SHCP 
deevaluees  the  (;on.se;rvation  efforts  of  plan 
proponents  and  the;  jeartnerships 
fosteered  through  the;  development  and 
imjdeementation  ejf  the;  plans,  anel  w'ould 
discejurage  deevelopmeent  of  additional 
IKd’s  and  other  cein.servation  plans  in 
the;  future.  Permitteeees  and  stakeholders 
of  the  Western  Riverside  County 
M.SHCP  have  repeatedly  stated  that 
exclusion  of  lands  covereed  by  the  plan 
would  prove;  lieneficial  to  our 
partnership  (WRf’.RCA  201 1,  p.  7).  The 
.Service  has  previously  found  tliat:  (1) 
Impleementation  of  the  avoidance, 
minimization,  and  mitigation  meeasurees 
identified  in  the  Western  Riverside; 
(iounty  M.SHCP  will  reduce  impacts  to 
the  flycatcher;  (2)  the  conse;rvation 
obj(;ctives  for  the;  flycatcher,  as 
described  above,  will  be  met;  (3)  the 
proposed  action  is  not  like;ly  to 
j(;opardize;  the  continued  existence  of 
the  specie's;  and  (4)  the  Western 
Riverside;  Ciounty  MSHCP  provide;s  a 
comprehensive,  habitat-based  approach 
to  the;  prote;ction  of  Cove;red  Species. 
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including  the  flycatcher  (WRCRA  et  al. 
200.3,  p.  .'ll;  Service  2004,  p.  227}.  The 
Ser\'ice  finds  this  plan  is  currently  being 
implemented.  Where  an  existing  HCP 
provides  protection  for  a  species  and  its 
e.ssential  habitat  within  the  plan  area, 
the  benefits  of  preserving  existing 
partnerships  by  excluding  the  covered 
lands  from  critical  habitat  are  most 
significant.  Under  these  circumstances, 
excluding  lands  owned  by  or  under  the 
jurisdiction  of  the  permittees  of  the 
Western  Riverside  County  MSHCP  and 
other  stakeholders  within  the  boundary 
of  the  Western  Riverside  County 
MSHCP  promotes  positive  working 
relationships  and  eliminates  impacts  to 
existing  and  future  partnerships  while 
encouraging  development  of  additional 
HCPs  for  other  species. 

l..arge-scale  HCPs,  such  as  the  Western 
Riverside  (bounty  MSHCP,  take  many 
years  to  develop,  and  foster  a  strategic 
ecosystem-based  approach  to  habitat 
con.servation  planning  by  addressing 
conservation  issues  through  a 
coordinated  approach.  If  local 
jurisdictions  were  to  require  landowners 
to  individually  obtain  incidental  take 
permits  (ITPs)  under  .section  10  of  the 
Act  prior  to  the  issuance  of  a  building 
permit,  the  local  jurisdiction  would 
incur  no  costs  associated  with  the 
landowner’s  need  for  an  ITP.  However, 
this  approach  would  result  in 
uncoordinated,  project-by-project 
con.servation  that  would  be  less  likely  to 
achicv'e  listed  species  recovery  as 
i:onservation  measures  would  be 
determined  on  a  project-by-project  basis 
instead  of  on  a  comprehensive, 
landscape-level  scale.  We,  therefore, 
believe  that  fostering  with  local 
jurisdictions  to  encourage  the 
development  of  regional  HCPs  affords 
proactive  landscape-level  conservation 
for  multiple  species.  The  exclusion  from 
critical  habitat  designation  of  covered 
lands  subject  to  protection  and 
management  under  such  plans  will 
promote  these  partnerships  and  result  in 
greater  protection  for  listed  species, 
including  the  flycatcher,  than  would  be 
achieved  through  section  7  consultation. 

Benefits  of  Exclusion  Oulyveigh  the 
Benefits  of  Inclusion — Western 
Riverside  County  MSHCP 

We  reviewed  and  evaluated  the 
exclusion  of  stream  segments  within  the 
boundaries  of  the  Western  Riverside 
County  MSHCP  from  our  revised 
designation  of  critical  habitat,  and  we 
determined  the  benefits  of  excluding 
these  lands  outweigh  the  benefits  of 
including  them.  The  benefits  of 
including  these  lands  in  the  designation 
are  small  because  the  regulatory, 
educational,  and  ancillary  benefits  that 


would  result  from  critical  habitat 
designation  are  largely  redundant  w'ith 
the  regulatory,  educational,  and 
ancillary  benefits  already  afforded 
through  the  We.stern  Riverside  County 
M.SHCP  and  under  Federal  and  State 
law'.  The  outcome  of  any  future  .section 
7  consultation  would  not  re.sult  in 
greater  conservation  for  flvcatcher 
essential  habitat  than  currently  is 
provided  under  the  Western  Riverside 
County  MSHCP. 

In  contrast  to  the  minor  benefits  of 
inclusion,  the  benefits  of  excluding 
lands  covered  by  the  We.stern  Riverside 
County  MSHCP  from  critical  habitat 
designation  are  significant.  Exclusion  of 
these  lands  will  help  preserve  the 
partnerships  we  developed  with  local 
jurisdictions  and  project  proponents 
through  the  development  and  ongoing 
implementation  of  the  Western 
Riverside  County  M.SHCP,  and  aid  in 
fostering  future  partnerships  for  the 
benefit  of  listed  species.  Designation  of 
lands  covered  by  the  Western  Riverside 
County  MSHCP  and  cooperating 
stakeholders  may  discourage  other 
partners  from  seeking,  amending,  or 
completing  NCCP-HCP  plans  that  cover 
the  flycatcher  and  other  listed  species. 
Designation  of  critical  habitat  does  not 
require  that  management  or  recovery 
actions  take  place  on  the  lands  included 
in  the  designation.  How'ever,  the 
Western  Riverside  County  M.SHCP  will 
provide  significant  conservation  and 
management  of  the  flycatcher  and  its 
habitat,  and  help  achieve  recovery  of 
this  species  through  habitat 
enhancement  and  management, 
functional  connections  to  adjoining 
habitat,  and  species  monitoring  efforts 
Additional  HCPs  or  other  species- 
habitat  plans  potentially  fostered  by  this 
exclusion  would  also  help  to  recover 
this  and  other  federally  listed  species. 

In  consideration  of  the  relevant 
impact  to  current  and  future 
partnerships,  as  summarized  in  the 
Benefits  of  Exclusion — Western 
Biversitfe  County  MSHCP  sev.i'um  above, 
w’e  determine  the  significant  benefits  of 
exclusion  outweigh  the  minor  benefits 
of  critical  habitat  designation,  because 
any  section  7  consultations,  for  critical 
habitat  designation  conducted  under  the 
standards  required  by  the  Ninth  Circuit 
C.ourt  in  the  Gifford  Pinchot  Tusk  Force 
V.  U.S.  Fish  and  Wildlife  Service 
decision  would  provide  little 
conservation  benefit  and  would  b<! 
largely  redundant  with  those  benefits 
attributable  to  listing  as  well  as  those 
already  provided  hy  the  Westisrn 
Riverside  County  M.SHCP.  Therefore, 
we  determine  the  regulatory  benefits  of 
designating  those  stream  segments  as 
flycatcher  critical  habitat,  such  as 


[irotection  afforded  through  the  section 
7(a)(2)  consultation  process,  are 
minimal.  We  also  conclude  that  the 
educational  and  ancillary  benefits  of 
designating  essential  habitat  covered  by 
the  Western  Riverside  County  MSHCP 
would  be  minor  because  the  location  of 
essential  habitat  for  this  species  within 
Western  Riverside  County  and  the 
importance  of  conserving  such  habitat  is 
well  known  through  development  and 
implementation  of  the  MSHCP  and  the 
independent  regulatory  protection 
already  provided  under  CEQA  and  the 
Western  Riverside  County  MSHCP. 

Exclusion  Will  Not  Re.sult  in  Extinction 
of  the  Species — Western  Riverside 
County  M.SHCP 

We  determine  that  the  exclusion  of 
stream  segments  within  the  boundaries 
of  the  Western  Riverside  County 
MSH(>P  from  the  designation  of  critical 
habitat  for  the  flycatcher  will  not  result 
in  extinction  of  the  species.  The  Service 
continues  to  review  all  Federal  project 
proposals  impacting  riparian  habitat 
occupied  by  the  flycatcher  through  the 
section  7  process,  and  will  ensure  that 
all  development  carried  out  does  not 
jeopardize  the  continued  existence  of 
the  flycatcher.  Thus,  the  section  7 
prof;ess  and  protection  provided  by  the 
Western  Riverside  County  MSHCP  and 
t;ooperating  stakeholders  provide 
a.s.surance.s  that  this  .species  will  not  go 
extinct  as  a  result  of  excluding  these 
lands  from  the  critical  habitat 
designation.  Therefore,  based  on  the 
protections  outlined  above  and  per  the 
provisions  laid  out  in  the 
implementation  Agreement,  to  the 
extent  consistent  with  the  requirements 
of  section  4(b)(2)  of  the  Act,  the 
Secretary  is  exercising  his  discretion  to 
exclude  from  critical  habitat,  30.0  km 
(18.6  mi)  of  non-Foderal  lands  on  the 
.Santa  Ana  River  (including  Prado 
Basin),  21.4  km  (13.3  mi)  of  San 
Timoteo  Creek  (Canyon),  3.5  km  (2.2  mi) 
of  non-Federa)  lands  on  Bautista  Creek, 
and  18.7  km  (11.6  mi)  of  Temecula 
C-reek  (including  Vail  Lake)  within  the 
planning  area  boundary  of  the  Western 
Riverside  County  M.SHCP. 

Ramona  Band  of  Cahuilla  Partnership 

Please  see  the  end  of  this  section  tor 
a  discussion  about  our  partnership  with 
tribes  from  the  Santa  Ana,  San  Diego, 
and  Salton  Management  Units. 

.San  Diego  Management  Unit 

San  Diego  Multiple  Species 
Conservation  Program  (MSCP) — County 
of  San  Diego  Subarea  Plan 

The  .San  Diego  M.SCP  is  a 
comprehensive,  multi-juri.sdictional 
plan  encompassing  approximately  . 
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2a5,n2H  ha  (382,243  ac)  of  the  County  of 
San  Uiogo  (C'oimty  of  San  lliogo  195)7, 
p.  2.1).  The  San  Diego  MSCP  is  a 
subregional  plan  under  the  State’s  NCCP 
and  was  developed  in  cooperation  with 
the  tkiunty  of  San  Diego  and  CDFC 
(County  of  San  Diego  1997,  p.  1.1),  The 
San  Diego  MSCP  is  a  nuilti-species 
conservation  program  designed  to 
minimize  and  mitigate  tlie  effects  of 
expected  habitat  loss  and  associated 
incidental  take  of  85  federally  listed  and 
sensitive  sp(^ci(!S,  including  the 
flycatcher  (County  of  San  Diego  1997,  p. 
1.1).  Conservation  of  the  flycatcher  is 
addressed  in  the  Sa'h  Diego  MSCP.  A 
soflion  l()(a)(l)(B)  permit  was  issm^d  to 
the  County  of  San  Diego  under  the  San 
Diego  MSC.P  on  March  12,  1998,  for  a 
period  of  30  years  (Service  15)5)8,  pj).  1  — 
14).  When  fully  implemented,  the  San 
Diego  MSCP  will  conserve 
approximately  09,374  ha  (171,920  ac)  of 
preserve  lands  within  the  Multi-Habitat 
Planning  Area  (MHPA)  ((aty  of  San 
Diego  Subarea  Plan).  Pre-Approved 
Mitigation  Areas  (PAMA)  (County  of 
San  Diego  Subarea  Plan),  and  Mitigation 
Area  (City  of  Poway  Subarea  Plan). 

The  County  of  San  Diego  has  both 
“hardline”  boundaries  as  well  as 
preserve  areas  that  without  “hardline” 
f)oundaries.  In  ansas  whe^^  the 
“hardline”  boundaries  are  not  defined, 
the  County’s  Subarea  Plan  identifies 
areas  where  mitigation  activities  should 
be  focused  to  assemble  its  preservi;  areas 
or  the  PAMA.  I'hose  areas  of  the  fiounly 
of  San  Diego  .Subarea  preserve,  and 
other  San  Diego  MSCP  subarea 
preserves  that  are  either  conserved  or 
designated  for  inclusion  in  the  pre.serves 
under  the  plan,  are  rehjrred  to  as  the 
M.SCP  preserve  in  this  discu.ssion.  When 
completed  the  public  sector  (Federal, 
.State,  and  local  government)  and  private 
landowners  will  have  contributed 
44,010  ha  (108,730  ac)  to  the  M.SCP 
preserve.  Currently  and  in  the  future. 
Federal  and  State  governments,  local 
jurisdictions  and  special  districts,  and 
managers  of  privately  owned  lands  will 
manage  and  monitor  their  lands  in  the 
M.SCP  (ireserve  for  sj)ecies  and  habitat 
protection  (County  of  San  Diego  1997,  p. 
2-1). 

Specific  conservation  objectives  in  the 
County  of  .San  Diego  Subarea  Plan  for 
the  flycatcher  include  preserving  and 
managing  1,344  ha  (3,322  ac)  of  riparian 
habitat  within  the  preserve  planning 
area  (.Service  1998,  p.  36).  Additionally, 
the  (iounty  of  San  Diego  .Subaiea  Plan 
requires  surveys  for  the  species,  and 
occupied  habitat  will  be  identified  and 
avoided  to  the  maximum  extent 
practicable  (.Service  1998,  p.  37).  Direct 
effects  to  the  flycatcher  will  be 
minimized  through  tlm  requirement  of 


avoidance,  minimization,  and 
mitigation  including  restrictions  on 
clearing  of  occujiied  habitat  during 
breeding  season  (Service  1998,  p.  36). 
Unavoidable  impacts  will  be  mitigated 
to  ensure  no  net  hxss  of  wetlands 
(.Service  1998,  p.  37).  Area  specific 
management  directives  W'ill  include 
measures  to  provide  appropriate 
successional  habitat,  iq)tand  buffers  for 
all  known  populations,  cowbird  control, 
specific  measures  to  protect  against 
detrimental  edge  effects  to  this  species, 
and  monitoring  (Service  1998,  p.  37). 

In  our  15)98  biological  opinion,  wo 
evaluated  the  effects  of  the  plan  on  the 
flycatcher  and  its  habitat  that  is  found 
within  the  plan  boundaries,  and  we 
determined  the  anticipated  take  is  not 
likely  to  jeopardiz«i  the  flycatcher 
(Service  1998,  p.  64).  Furthermore, 
section  1.7  of  the  Implementation 
Agreement  for  the  County  of  .San  Diego 
Subarea  Plan  states  that  the  plan 
provides  comprehensive,  long-term 
habitat  conservation  for  the  protection 
of  multiple  species,  including  the 
flycatcher,  and  the  pre.servation  of 
natural  vegetation  communities  (County 
of  San  Diego  1998,  p.  2).  The  15)5)5 
listing  rule  for  the  flycatcher  identified 
the  most  significant  tljreats  to  the 
species  are  the  loss,  modification,  and 
fragmentation  of  its  habitat,  and  brood- 
parasitism  by  the  brown-headed 
cowbird  (60  FR  1065)4;  February  27, 
15)93). 

In  summary,  the  County  of  .San  Diego 
.Subarea  Plan  incorporates  special 
management  considerations  necessary 
to  manage  the  covered  species, 
including  th(?  flycatcher,  in  a  manner 
that  will  provide  for  the  con.servation  of 
the  species  within  the  plan  area  (County 
of  .San  Diego  1998,  p.  23). 

Benefits  of  Inclusion — San  Diego 
County  MSCP 

As  discussed  above  under 
Application  of  Section  4(h)(2)  of  the  Act. 
Federal  agencies,  in  con.sultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

The  .streams  we  evaluated  are  known 
to  be  occupied  by  flycatchers  and  have 
undergone  section  7  consultation  under 
the  jeopardy  standard  related  to  the  San 
Diego  County  MSCP.  Portions  of  the  San 
Diego  River’s  and  .Santa  Ysabel  Creek’s 
stream  segments  and  entire  proposed 


segments  of  the  Sweetwater  and  San 
Dieguito  Rivers  that  we  propj)sed  to 
designate  as  flycatcher  critical  h<abitat 
occur  within  the  .San  Diego  M.SCP 
boundary.  All  of  these  segments  were 
not  within  the  geographical  area  known 
to  be  occupied  at  the  time  of  listing. 
Following  li.sting.  flycatcher  territories 
were  detected  within  the.se  stream 
segments.  As  a  result  of  those  territory 
detections  and  the  criteria  we 
established,  ha.sed  upon  flycatcher 
dispersal,  migration,  and  movement 
behaviors,  the.se  .segments  are  now 
considered  occupied. 

'Fherefore,  regardless  of  critical 
habitat  designation,  the  segments  will 
b(‘  subject  to  a  section  7  consultation 
under  the  jeopardy  standard  as  well  as 
the  take  prohibitions  in  section  9  of  the 
Act.  Thus,  it  is  difficult  to  differentiate 
meaningfully  between  measures 
im})lomented  solely  to  minimize 
impat;ts  to  critical  habitat  from  those 
implemented  to  minimize  impacts  to 
the  flycatcher.  Therefore,  in  the  case  of 
the  flycatcher,  we  believe  any  additional 
regulatory  Ixmefits  of  critical  habitat 
designation  would  be  minimal  because 
the  regulatory  benefits  from  designation 
are  essentially  indistinguishable  from 
the  benefits  already  afforded  through 
.sections  7  and  9  of  the  Act. 

Another  possible  benefit  of  including 
lands  in  a  critical  habitat  designation  is 
that  the  designation  can  serve  to  educate 
landow'iiers  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
on  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  fiycatcher  and  its  habitat  that 
reaches  a  wdde  audience,  including 
parties  engaged  in  conservation 
activities,  is  valuable.  In  the  case  of  the 
flycatcher,  however,  there  have  already 
been  multiple  occasions  when  the 
piddic  has  been  educated  about  the 
spetdes.  I’he  framework  of  the  regional 
.San  Diego  M.S(T  was  developed  over  a 
7-year  period,  while  the  City  and 
County  subarea  plans  have  i)een  in 
place  for  over  a  decade.  Implementation 
of  the  subarea  plans  is  formally 
reviewed  yearly  through  publicly 
available  annual  reports  and  a  public 
meeting,  again  providing  extensive 
opportunity  to  educate  the  public  and 
landowners  about  the  location  of,  and 
efforts  to  conserve  e.ssential  flycatcher 
habitat.  As  di.scu.ssed  above,  the  permit 
holders  of  the  City  and  County  .Subarea 
Plans  are  aware  of  the  value  of  these 
lands  to  flycatcher  conservation,  and 
conservation  measures  are  already  in 
place  to  protect  ess<mtial  occurrences  of 
the  flycatcher  and  its  habitat. 

Furthermore,  essential  habitat  within 
the  boundaries  of  the  County  of  San 
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Diego  Subarea  Plan  was  included  in  the 
proposed  designation  published  in  the 
Federal  Register  on  August  15,  2011  (70 
FR  50542).  This  publication  \vas 
announced  in  a  press  release  and 
information  was  posted  on  the  Service's 
Web  site,  which  ensured  that  the 
proposal  reached  a  wide  audience. 
Therefore,  the  educational  benefits  of 
critical  habitat  designation  (such  as 
providing  information  to  the  County  of 
San  Diego  and  other  stakeholders  on 
areas  important  to  the  long-term 
conservation  of  this  species)  have 
largely  been  realized  through 
development  and  ongoing 
implementation  of  the  HCP,  by 
proposing  these  areas  as  critical  habitat, 
and  through  the  Service’s  public 
outreach  efforts. 

t>itical  habitat  designation  can  also 
residt  in  ancillary  conservation  benefits 
to  the  flycatcher  by  triggering  additional 
review  and  conservation  tlirough  other 
Federal  and  State  laws.  Critical  habitat 
designation  can  also  result  in  ancillary 
conservation  beiudits  to  the  nycatf;her 
by  triggering  additioiial  review  and 
conservation  through  other  Federal  and 
State  laws  such  as  the  Clean  Water  Act 
and  CEQA.  These  laws  analyze  ihe 
potential  for  projects  to  significantly 
affect  the  environment.  However, 
essential  habitat  within  San  Diego 
(k)unty  has  been  identified  ui  the 
Subarea  Plan  and  is  either  already 
protected  or  targeted  for  protect iori 
under  the  plans  and  thus  we  i;onclude 
the  potential  regulatory  benefits 
resulting  from  designation  of  critical 
habitat  would  be  negligible.  Thus 
review  of  development  proposals 
affecting  essential  habitat  under  CEQA 
by  the  .San  Diego  County  alri!ady  takes 
into  account  the  importance  of  this 
habitat  to  the  species  and  the 
protections  required  for  the  spcnaes  and 
its  habitat  under  the  Subarea  Plan.  As 
discussed  above,  we  conclude  the 
potential  regulatory  benefits  resulting 
from  designation  of  c;ritical  habitat 
would  be  negligible  because  the 
outcome  of  a  future  section  7 
consultation  would  not  result  in  gntatei 
conservation  for  flycatcher  essential 
habitat  than  currently  is  provided  under 
the  County  of  .San  Diego  Subarea  Plan. 

Bused  on  the  above  discussion,  we 
•  believe  section  7  consultations  for 
critical  habitat  designation  conducted 
under  the  standards  required  by  the 
Ninth  Circuit  (iourt  in  the  (iiffnrd 
Pinchot  Task  Force  v.  I'.S.  Fish  and 
Wildlife  Service  decision  would  provide 
little  conservation  benefit  and  would  be 
largely  redundant  with  tho.se  benefits 
attributable  to  listing  as  well  as  those 
already  provideil  by  the  County  of  San 
Ditjgo  Subarea  i’lan.  Therefore,  we 


determine  the  regulatory  benefits  of 
designating  tho.se  stream  segments  as 
flycatcher  critical  habitat,  such  as 
protection  afforded  through  the  section 
7(a)(2)  consultation  process,  are 
minimal.  We  also  conclude  that  the 
educational  and  ancillary’  benefits  of 
designating  essential  habitat  covered  by 
the  County  of  .San  Diego  Subarea  plan 
would  be  minor  because  the  location  of 
essential  habitat  for  this  species  within 
.San  Diego  County  and  the  importance  of 
conserving  such  habitat  is  well  known 
through  development  and 
implementation  of  the  subarea  plans 
and  the  independent  regulatory 
protection  already  provided  under 
CTiQA  and  the  County  of  ,San  Diego 
Subarea  Plan. 

Benefits  of  Exclusion — .San  Diego 
County  MSCP 

The  benefits  of  excluding  from 
designated  flycatcher  critical  habitat  the 
collection  of  streams  totaling 
approximately  24.5  km  (15.2  mi)  within 
the  boundaries  of  the  County  of  .San 
Diego  Subarea  Plan  are  significant  and 
include:  (1)  Conservation  management 
objectives  for  the  flycatcher  and  its 
habitat  idejitified  in  the  M.SCP. 
summarized  above;  (2)  gontlnuetl  and 
strengthened  effective  working 
relationships  with  all  San  Diego  M.SCP 
permittees  and  .stakeholders  to  promote 
the  conservation  of  the  flycatcher  and 
its  habitat;  (8)  continued  meaningful 
collaboration  and  cooperation  in 
working  toward  recovery  of  this  species, 
including  conservation  benefits  that 
might  not  otherwise  occur;  (4) 
encouragement  of  other  entities  within 
the  range  of  the  flycatcher  to  complete 
HCPs  fir  subarea  pl.uis  under  the  MSCP; 
and  (5)  encouragement  of  additional 
HCP  and  other  conservation  plan 
development  in  the  future  on  other 
private  lands  that  include  the  flycatcher 
ami  other  federally  ii.stod  species. 

We  developed  close  partnerships  with 
the  Countv  of  .San  Diego  and  several 
other  stakeholders  through  the 
development  of  the  San  Diego  M.SCP 
which  incorporates  appropriate 
protf’ctions  and  management  (described 
above)  for  the  flycatcher,  its  habitat,  and 
the  physical  or  biological  feature's 
essimtial  to  the  conservation  of  this 
species.  Those  [irotections  an* 
c.onsisttmt  with  statutory  mandates 
under  section  7  of  the  Act  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Furthermore,  this  jUau 
goes  beyond  that  niquirement  by 
including  active  management  and 
protection  of  essential  habitat  areas. 
Additionally,  the  San  Diego  County 
Water  .Authority  (SDCWA)  has  also 
cfimpleted  an  HCP.  which  includes 


areas  within  the  boundaries  of  the 
County  of  San  Diego  Subarea  Plan.  The 
SDCWA  HCP  is  a  multi-species 
conservation  program  designed  to 
minimize  and  mitigate  the  effects  of 
expected  habitat  loss  and  associated 
incidental  take  of  63  listed  and 
nonlisted  “covered  species,”  including 
the  flycatcher  (SDCWA  2011,  p.  ES.l). 

By  excluding  the  approximately  24.5  km 
(15.2  mi)  of  .stream  segments  within  the 
boundaries  of  the  County  of  San  Diego 
.Subarea  Plan  from  critical  habitat 
designation,  we  are  eliminating  a 
redundant  layer  of  regulatory  review  for 
projects  t;overed  by  the  County  of  San 
Diego  Subarea  Plan  and  encouraging 
new  voluntary  partnerships  with  other 
landowners  and  jurisdictions  to  protect 
the  flycatcher  and  other  listed  species. 

As  di.scussed  above,  the  prospect  of 
potentially  avoiding  a  future 
designation  of  critical  habitat  provides  a 
meaningful  incentive  to  plan 
projionenis  to  extend  voluntary 
protections  to  endangered  and 
threatened  species  and  their  habitats 
under  a  conservation  plan.  Achieving 
comprehensive  landscape-level 
protection  for  listed  species,  such  as  the 
flycatcher  through  their  inclusion  in 
regional  con.servation  plans,  provides  a 
key  conservation  benefit  to  the  species. 
Our  ongoing  partnerships  with  the 
(iounty  of  .San  Diego,  .SDCWA,  other 
MSCP  participants,  and  the  landscape- 
level  multiple  species  conservation 
|)liinning  efforts  they  promote,  are 
essential  to  achieve  long-term 
conservation  of  Ihe  flycatcher. 

As  noted  earlier,  .some  MSCiP 
permittees  have  expressed  the  view  that 
critical  habitat  designation  of  lands 
i:overed  by  the  M.SCP  devahies  the 
conservation  efforts  of  plan  proponents 
and  the  partnerships  fostered  through 
the  development  and  implementation  of 
the  plans,  and  would  discourage 
deveioipment  of  additional  HCPs  and 
other  conservation  plans  in  the  fulure. 
I’ermittees  of  the  County  of  San  Diego 
.Subarea  Plan  have  repeatedly  stated  that 
exclusion  of  lands  covered  liy  the  jilan 
would  prove  beneficial  to  our 
partnership  (SDCWA  201  la,  pp.  1-5). 
The  Service  has  previously  found  that; 
(1)  Implementation  of  the  avoidance, 
minimization,  and  mitigation  measures 
identified  in  the  County  of  San  Diego 
.Subarea  Plan  will  reduce  impacts  to  the 
flycatcher;  (2)  the  conservation 
objectives  for  the  flycatcher, 
summarized  aliove,  will  be  met;  (3)  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  exi.stence  of 
the  species:  and  (4)  the  (iounty  of  .San 
Diego  .Subarea  Plan  incorporates  special 
management  considerations  necessary 
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to  manage  the  “covered  species,” 
including  the  flycatcher,  in  a  manner 
that  will  provide  for  the  conservation  of 
the  species  within  the  plan  area  (County 
of  San  Diego  1908,  p.  23;  Service  1998, 
pp.  3B,  60).  Where  an  existing  HCP 
provides  protection  for  a  species  and  its 
essential  habitat  within  the  plan  area, 
the  benefits  of  preserving  existing 
partnerships  by  excluding  the  covered 
lands  from  critical  habitat  are  most 
significant,  tinder  the.se  circumstances, 
excluding  lands  owned  by  or  under  the 
jurisdiction  of  the  permittees  of  an  HCP 
promotes  positive  working  relationships 
and  eliminates  impacts  to  existing  and 
future  partnerships  while  encouraging 
development  of  additional  HC.Ps  for 
other  sj)ecies. 

Large-scale  HCl’s,  including  the 
County  of  San  Diego  Subarea  Plan,  take 
many  years  to  develop,  and  h)ster  a 
strategic  ecosystem-based  approach  to 
habitat  conservation  planning  by 
addressing  conservation  issues  through 
a  coordinated  approach.  If  local 
jurisdictions  were  to  require  landowners 
to  individually  obtain  iTPs  under 
section  10  of  the  Act  prior  to  the 
issuance  of  a  building  permit,  the  local 
jurisdiction  would  incur  no  costs 
associated  with  the  landowner’s  need 
for  an  ITP.  However,  this  approach 
woidd  result  in  uncoordinated,  project- 
by-project  conservation  that  would  be 
less  likely  to  achieve  listed  species 
recovery  as  conservation  measures 
would  be  determined  on  a  f)roject-bv- 
j)roject  basis  instead  of  on  a 
comprehensive,  landscape-level  scale. 
We,  therefore,  want  to  continue  to  foster 
partnerships  with  local  jurisdictions  to 
encourage  the  development  of  regional 
H(;Ps  that  afford  proactive  landscape- 
level  conservatit)!!  for  multiple  species. 
We  believe  the  exclusion  from  critical 
habitat  designation  of  covered  lands 
subject  to  protection  and  management 
under  such  plans  will  promote  these 
partnerships  and  result  in  greater 
protection  for  listed  species,  including 
the  flycatcher,  than  would  be  achieved 
through  section  7  c:onsultation. 

Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — .San  Di(‘go 
(iounty  MSCP 

We  reviewed  and  evaluated  tin; 
exclusion  of  approximately  24.5  km 
(15.2  mi)  of  stream  segments  within  the 
boundaries  of  the  (bounty  of  San  Diego 
Subarea  Plan  from  our  revised 
designation  of  critical  habitat,  and  we 
determined  tlie  benefits  of  excluding 
the.se  lands  outweigh  the  benefits  of 
including  them.  The  benefits  of 
including  these  lands  in  the  designation 
are  small  because  the  regulatory, 
educational,  and  ancillary  benefits  that 


would  result  from  critical  habitat 
designation  are  largely  redundant  with 
the  regulatory,  educational,  and 
ancillary  benefits  already  afforded 
through  the  County  of  San  Diego 
Subarea  Plan  and  under  Federal  and 
State  law.  In  contrast4o  the  minor 
benefits  of  inclusion,  the  benefits  of 
excluding  lands  covered  by  the  County 
of  San  Diego  Subarea  Plan  from  critic;al 
habitat  designation  are  significant. 
Exclusion  of  the.se  lands  will  help 
pre.serve  the  partnerships  we  developed 
with  local  jurisdictions  and  project 
proponents  through  the  development 
and  ongoing  implementation  of  the 
County  of  .San  Diego  Subarea  Plan,  and 
aid  in  fostering  future  partnerships  for 
the  benetit  of  listed  species.  Designation 
of  lands  covered  by  the  County  of  San 
Diego  Subarea  Plan  may  discourage 
other  partners  from  seeking,  amending, 
or  completing  N(X3’-H(3^  plans  that 
cover  the  flycatcher  and  other  listed 
species.  Designation  of  critical  habitat 
does  not  require  that  management  or 
recovery  actions  take  place  on  the  lands 
included  in  the  designation.  The  County 
of  San  Diego  Subarea  Plan,  however, 
will  provide  significant  conservation 
and  management  of  the  flycatcher  and 
its  habitat,  and  help  achieve  recovery  of 
this  species  through  habitat 
enhancement  and  management, 
functional  connections  to  adjoining 
habitat,  and  species  monitoring  efforts. 
Additional  HCPs  or  other  species 
habitat  plans  potentially  fostered  by  this 
exclusion  would  akso  help  to  ret:over 
this  and  other  federally  listed  species. 
'I’herefore,  in  consideration  of  the 
relevant  impact  to  current  and  futun; 
partnerships,  as  surnmarizfHl  in  the 
Benefits  of  Exclusion — (ionnlv  of  San 
Diego  Subarea  Plan  under  the  San  Diego 
MSCP  section  above,  we  determine  the 
significant  benefits  of  exclusion 
outweigh  the  minor  benefits  of  critical 
habitat  designation. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  .Species— San  Diego  County 
MSCP 

We  determine  that  the  exclusion  of 
24.5  km  (15.2  mi)  of  stream  segments 
within  the  boundaries  of  the  (’ounty  of 
San  Diego  Subarea  Plan  from  the 
designation  of  critical  habitat  for  the 
flycatcher  will  not  result  in  extinction  of 
the  species,  'fhe  Service  continues  to 
review  all  Federal  project  proposal 
im|)acting  riparian  habitat  occupied  by 
the  flycatcher  through  the  section  7 
process,  and  will  ensure  that  all 
development  carried  out  does  not 
jeopardize  the  continued  exi.stence  of 
the  flycatcher.  Thus,  the  section  7 
process  and  protection  provided  bv  the 
County  of  San  Diego  Subarea  Plan 


provide  assurances  that  this  species  will 
not  go  extinct  as  a  result  of  excluding 
these  lands  from  the  critical  habitat 
designation.  Therefore,  based  on  the 
above  discussion  and  to  the  extent 
t:on.sistent  with  the  requirements  of 
section  4(b)(2)  of  the  Act,  the  Secretary 
is  exercising  his  discretion  to  exclude 
from  critical  habitat,  9.2  km  (5.7  mi)  of 
tbe  San  Dieguito  River,  9.6  km  (6.0  mi) 
of  the  San  Diego  River,  2.1  km  (1.3  mi) 
of  non-Federal  lands  on  the  Sweetwater 
River,  2.4  km  (1.5  mi)  of  upper  Santa 
Ysabel  Creek,  and  1.1  km  (0.7  mi)  of 
lower  Santa  Ysabel  (’.reek  within  the 
planning  area  boundary  for  County  of 
San  Diego  Subarea  lands. 

Western  Riverside  (county  Multiple 
Species  HCP 

For  tbe  analysis  of  the  exclusion  of 
streams  in  the  San  Diego  Management 
llnit  undfjr  the  Western  Riverside 
(X)unty  Multiple  Species  HCP,  .see  the 
related  discussion  under  the  Siinnnar}' 
of  Exclusions,  Santa  Ana  Management 
Unit. 

Orange  (iountv  Southern  .Subregional 
HCP 

The  Orange  (iounty  .Southern 
Subr(!gion  HCP  is  a  c:omi)rehensive, 
large-.scale  plan  encompassing 
approximately  34,811  ha  (86,021  ac)  of  . 
land  in  southern  Orange  (bounty.  This 
HCP  is  a  subregional  plan  under  the 
.State’s  NCX^P  and  was  developed  in 
cooperation  with  the  CiDFC.  The;  Orange 
County  .Southern  .Subregion  H(T  was 
developed  in  support  of  applications  for 
incidental  take  permits  by  Orange 
(’.ounfy.  Rancho  Mission  Viejo  (RMV), 
and  the  Santa  Margarita  Water  District 
in  connection  with  proposed  residential 
development  and  related  actions  in 
.southern  Orange  ("ounty.  The  Orange 
(X)unty  .Southern  .Subregion  IKJP  is  a 
multi-species  conservation  program  that 
minimiz(is  and  mitigates  the  effects  of 
expected  habitat  loss  and  associated 
incidental  take  of  32  covered  species, 
including  the  flycatcher.  (Conservation 
of  the  llycatcher  is  addre.ssjjcl  in  the 
Orange  (County  .Southern  Subregion 
H(CP.  A  section  l()(a)(l)(B)  permit  for  the 
Orange  (County  .Southern  .Subregion  HCP 
on  lanuary  10,  2007,  was  issued  for  a 
period  of  75  years  (.Service  2007,  p.  1). 

When  fully  implemented,  the  Orange 
County  .Southern  Subregion  H(CP  will 
conserve  approximately  12,313  ha 
(30,426  ac)  of  Habitat  Reserve  and  1,803 
ha  (4,456  ac)  of  supplemental  open 
space  areas,  which  will  consi.st 
primarily  of  land  owned  by  Rancho 
Mission  Viejo  and  three  pre-existing 
(County  parks  (Service  2007,  pp.  10.  19). 
The  Orange  County  Southern  .Subregion 
HCCP  provides  for  a  large,  biologically 
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diverse  and  permanent  liabitat  reserve 
that  will  protect;  (1)  Large  blocks  of 
natural  vtjgetation  communities  that 
provide  habitat  for  the  covered  s|)ecies; 
(2)  “important”  and  “major" 
populations  of  the  covered  species  in 
key  locations;  (3)  wildlife  corridors  and 
habitat  linkages  that  (;onnect  the  large 
habitat  blocks  and  covered  species' 
populations  to  each  other,  the  Cleveland 
National  Forest,  and  the  adjacent 
Orange  County  Central-Coastal  Nf’CP- 
H(3’;  and  (4)  the  underlying 
hydrogeomorphic  processes  that 
support  the  major  v(!getation 
communities  providing  habitat  for  the 
covered  species,  including  the 
flycatcher  (Service  2007,  o.  10). 

Specific  conservation  oojectives  in  the 
Orange  (bounty  Southern  Subregion  HCP 
for  the  flycatcher  include  preserving 
and  managing  240  ha  (fil5  ac)  of  nesting 
and  foraging  habitat  witbin  the  Habitat 
Reserve  (Service  2t)07,  p.  120). 

Conserved  land  in  the  Habitat  Re.serve 
will  be  maintained  and  managed  in 
perpetuity  for  the  benefit  of  the 
flycatcher  and  other  species  covered  by 
the  plan.  To  offset  any  loss  of  riparian 
habitat  for  the  flycatcher  at  the  Prima 
Heshecha  Landfill  and  within  the 
Habitat  Reserve,  an  additional  4  ha  (10 
ac)  of  willow  riparian  habitat  within  the 
Landfill  will  be  created  and  managed,  in 
perpetuity,  for  spet:ios  covered  by  the 
Orange  County  Southern  Subregion 
HC^P,  including  the  fiycatcher. 

Therefore,  100  percent  of  fiycatcher 
locations  in  the  Lower  C'ahada 
Gobernadora  “important”  population  in 
a  “key”  location  will  be  included  in  the 
Habitat  Reserve  (.Service  2007,  p.  123). 
Management  actions  for  the  fiycatcher 
within  the  Habitat  Re.serve  will  include 
the  control  of  nonnative  species  through 
implementation  of  a  control  plan, 
including  cow'bird  trapping  and 
management  of  nonnative  plant  species 
that  occur  in  riyiarian  habitats  (Service 
2007,  p.  121).  Any  clearing  of  riparian 
habitat  will  occur  outside  of  breeding 
season;  however,  if  clearing  must  take 
place  during  breeding  season,  focused 
surveys  will  be  conducted  and  measures 
implemented  to  avoid  impacts  to 
flycatcher  nests  and  young  (Service 
2007,  p.  121).  The  Orange  ('.ounty 
Southern  Subregion  HCP  rerpiires 
periodic  reviews  to  assess  the  effects  of 
grazing  for  fuel  modific.ation  purposes 
and  make  recommendations  to 
maximize  benefit  to  covered  species, 
including  the  fiycatcher  (Service  2007, 
p.  121).  Monitoring  for  the  fiycatcher 
will  also  be  conducted  on  county 
parklands  within  the  Habitat  Reserve 
(Service  2007.  p.  121). 

In  our  2007  biolr)gical  opinion,  we 
evaluated  the  effects  of  the  Orange 


County  Southern  Subregion  HCP  (jn  the 
fiycatcher  and  its  habitat  found  within 
the  j)lan  boundaries,  and  determined 
the  [)lan  will  not  jeopardize  the 
continued  (ixi.stence  of  the  fiycatr;h(!r 
(Service  2007,  p.  123).  In  addition,  we 
acknowledged  in  section  10.3.4  of  the 
lA  for  the  Orange  County  Southern 
Subregion  H(^P  that  the  plan  provides  a 
comprehensive  habitat-based  approaf;b 
to  th(!  protection  of  covered  species  and 
their  habitats  by  focusing  on  the  lands 
and  aquatii:  resource  areas  essential  for 
the  long-term  conservation  of  the 
covered  spet:ies  (including  the 
fiycatcher),  and  by  providing  for 
a|)pro|)riate  management  for  those  lands 
(Service  2007,  p.  04). 

In  summary,  the  Orange  Coujnty 
Southern  Subregion  H(T  provides  a 
comprehensive,  habitat-based  approach 
to  the  protection  of  covered  spec:ies  and 
their  habitats,  including  the  flycatcher, 
by  focusing  on  lands  and  aquatic 
resources  essential  for  the  long-term 
conservation  of  the  covered  species  and 
appropriate  management  oftho.se  lands 
(Orange  County  Southern  Subregion 
HCP  2003,  p.  04). 

Benefits  of  Inclusion — Orange  C>)unty 
St)ulhern  Subregion  HC'P 

As  discussed  above  under 
Application  of  Section  4(b)l2l  of  the  Act. 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  li.sted 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designateil 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeoj)ardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

rbe  stream  we  evaluated  is  know  n  to 
be  occupied  by  fiycatcbers  and  has 
undergone  s(!ction  7  consultation  under 
tlie  jeopardy  standard  related  to  the 
Orange  ('.ounty  Southern  Subregion 
H('P.  Tbe  proposed  stream  segment  of 
Canada  Gobernadora  Creek  is  entirely 
located  w'ithin  tbe  HCP  boundary. 
(Canada  Gobernadora  Creek  was  not 
W'ithin  the  geographical  area  known  to 
i)e  occupied  at  the  time  of  listing. 
Following  listing,  fiycatcher  territories 
were  detected  within  this  stream 
segment.  As  a  result  of  those  territory 
^detections  and  the  criteria  we 
established,  based  upon  fiycatc;her 
dispersal,  migration,  and  movement 
bebaviors,  this  segment  is  now' 
considered  occupied. 

Therefore,  regardle.ss  of  critical 
habitat  designation,  this  .segment  will  hi; 
subject  to  a  section  7  consultation  under 
the  jeopardy  standard  as  well  as  the  take 


prohibitions  in  section  9  of  the  Act. 

Thus,  it  is  difficult  to  differentiate 
meaningfully  between  measures 
implemented  solely  to  minimize 
impacts  to  critical  habitat  from  those 
implemented  to  minimize  impacts  to 
the  fiycatcher.  Therefore,  in  the  case  of 
the  flycatcher,  we  believe  any  additional 
regulatory  benefits  of  critical  habitat 
designation  w'ould  be  minimal  because 
the  regulatory  benefits  from  designation 
are  essentially  indistinguishable  from 
the  benefits  already  afforded  through 
.sections  7  and  9  of  the  Act. 

Another  possible  benefit  of  including 
lands  in  a  critical  habitat  designation  is 
that  the  designation  can  serve  to  educate 
landowners  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  con.servation  efforts 
on  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  fiycatcher  and  its  habitat  that 
reaches  a  wide  audience,  including 
parlies  emgaged  in  conservation 
activities,  is  valuable.  In  the  case  of  the 
fiycatcher,  however,  there  have  already 
been  multiple  oc;casions  when  the 
public  bas  been  educated  about  tbe 
speci(;s.  The  planning  process  for  the 
(irange  County  .Southern  Subregion  H(T’ 
began  in  1992,  w'hen  the  County  of 
Orange  formally  enrolled  its 
unincorporated  area  in  the  NCCP 
program,  and  then  signed  a  Planning 
Agreement  w'ith  CDFG  and  the  Service 
in  1993.  Planning  efforts  were  delayed 
for  a  time,  but  scoping  and  planning 
meetings  continued.  The  Orange  County 
.Southern  Subregion  HCP  was  finalized 
in  21)09.  As  discus.sed  above,  the  permit 
holders  of  the  Orange  County  .Southern 
.Subregion  HCP  are  aware  of  the  value  of 
the.se  lands  to  the  conservation  the 
fiyc.atcher,  and  conservation  measures 
are  already  in  place  to  protect  e.ssential 
occurrences  of  the  fiycatcher  and  its 
habitat. 

l'’urtbermore,  essential  habitat  ccjvered 
by  the  Orange  Ciounty  Southern 
.Subregion  HCP  was  included  in  tbe 
proposed  designation  published  in  the 
Federal  Register  on  Augu.st  15,  2011  (76 
FR  50542).  This  publication  was 
announced  in  a  press  release  and 
information  was  posted  on  the  .Service’s 
Web  site,  which  ensured  that  the 
proposal  reached  a  wide  audience. 
Therefore,  the  educational  benefits  of 
critical  habitat  designation  (such  as 
providing  information  to  the  County  of 
Orange  and  other  stakeholders  on  areas 
important  to  the  long-term  conservation 
of  this  species)  have  largely  been 
realized  through  development  and 
ongoing  implementation  of  the  Orange 
County  Southern  Subregion  HCP,  by 
proposing  these  areas  as  critical  habitat. 
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and  through  the  Service's  public 
outreach  efforts. 

Critical  habitat  designation  can  also 
result  in  ancillary  conservation  benefits 
to  the  flycatcher  by  trigg(!ring  additional 
review  and  conservation  through  other 
Federal  and  State  laws  such  as  the  Clean 
Water  Act  and  CEQA.  These  laws 
analyze  the  potential  for  projects  to 
significantly  affect  the  environment. 
However,  essential  habitat  within  the 
County  of  Orange  has  been  identified  in 
the  Orange  County  Southern  Subregion 
HCP  and  is  either  already  protected  or 
targeted  for  protection  under  the  plans, 
and  thus  we  conclude  the  potential 
regulatory  benefits  resulting  from 
designation  of  critical  habitat  would  be 
iu;gligible.  Thus  review  of  development 
proposals  affecting  essential  habitat 
under  CKQA  by  the  County  of  Orange 
already  lakes  into  account  the 
importance  of  this  habitat  to  the  species 
and  the  protections  required  for  the 
species  and  its  habitat  under  the 
Subregion  plan.  As  discussed  above,  we 
conclude  the  j)otential  regulatory 
benefits  resulting  from  designation  of 
f:ritical  habitat  would  be  negligible 
becau.se  the  outcome  of  a  future  section 
7  consultation  would  not  nisult  in 
greater  conservation  for  flycatcher 
e.ssential  habitat  than  currently  is 
provided  under  the  Orange  Co\mty 
.Southern  .Subregion  HCP. 

based  on  the  above  discussion,  we 
bidieve  section  7  consultations  for 
c:ritical  habitat  designation  conducted 
under  the  standards  required  by  the 
Ninth  Circuit  Court  in  the  Clifford 
Pinchot  Tusk  Force  v.  IJ.S.  Fish  and 
Wildlife  Serxdee  decision  would  provide 
little  conservation  benefit  and  would  be 
largely  redundant  with  tho.se  txmefits 
attributable  to  listing  as  well  as  tho.se 
already  provided  by  the  Orange  County 
Southern  .Subregion  HCP.  Therefore,  wo 
determine  the  regulatory  benefits  of 
designating  the  stream  segment  of 
(Canada  Gobernadora  Cre(jk  as  flycatcher 
critical  habitat,  such  as  protection 
afforded  through  the  section  7(aK2) 
consultation  proce.ss,  are  minimal.  We 
also  conclude  that  the  educational  and 
ancillary  benefits  of  designating 
es.sential  habitat  covered  by  the  Orange 
County  Southern  Subregion  HCP  w'ould 
be  minor  because  the  location  of 
essential  habitat  for  this  species  within 
Oange  County  and  the  importance  of 
conserving  such  habitat  is  well  known 
through  develof)ment  and 
implementation  of  the  .Subregional  plan 
and  the  independent  regulatory 
protection  already  provided  under 
CEQA  and  the  Orange  County  Southern 
Subregion  HCP. 


Benefits  of  Exclusion — Orange  County 
.Southern  Subregion  HCP 

The  benefits  of  excluding  from 
designated  critical  habitat  tbe 
approximately  4.7  km  (2.9  mi)  of 
Canada  Gobernadora  Creek  within  the 
boundaries  of  the  Orange  County 
.Southern  .Subregion  HCP  are  significant 
and  include:  (1)  Conservation 
management  objectives  for  the 
flycatcher  and  its  habitat  identified  in 
the  HCP,  de.scribed  above:  (2)  continued 
and  strengthened  effective  working 
relationships  with  all  Orange  County 
.Southern  Subregion  HCP  permittees  and 
stakeholders  to  promote  the 
con.servation  of  the  flycatcher  and  its 
habitat:  (3)  continued  meaningful 
collaboration  and  cooperation  in 
working  toward  nscovery  of  this  species, 
including  con.servation  benefits  that 
might  not  otherwise  occur:  (4) 
encouragement  of  other  entities  within 
the  range  of  the  flycatcher  to  complete 
HCPs:  and  (5)  encouragement  of 
additional  HCP  and  other  conservation 
plan  development  in  the  future  on  other 
private  lands  that  include  the  flycatcher 
and  other  federally  listed  species. 

We  developed  close  partnerships  with 
the  County  of  Grange  and  several  other 
stakeholders  through  the  devehtpment 
of  the  (Grange  County  Southern 
.Subregion  HCP,  which  incorporates 
appropriate  protections  and 
management  (de.scribed  above)  for  the 
flycatclmr,  its  habitat,  and  the  physical 
or  biological  features  essential  to  the 
conservation  of  tliis  species.  Those 
protections  are  consi.stent  with  .statutory 
mandates  under  .section  7  of  the  Act  to 
avoid  destruction  or  adverse 
modification  of  critical  habitat. 
Furthermore,  this  plan  goes  beyond  that 
requirement  by  including  active 
management  and  protection  of  essential 
habitat  areas.  By  excluding  the 
approximately  4.7  km  (2.9  mi)  of 
(-anada  Gobernadora  Creek  within  the 
boundaries  of  the  Orange  County 
.Southern  Subregion  HCP  from  critical 
habitat  designation,  we  are  eliminating 
a  redundant  layer  of  regulatory  review 
for  projects  covered  by  the  Orange 
County  Southern  .Subregion  HCP  and 
encouraging  new  voluntary  partnerships 
with  other  landowners  and  jurisdictions 
to  protect  the  flycatcher  and  other  listed 
species.  As  discussed  above,  the 
prospect  of  potentially  avoiding  a  future 
designation  of  critical  habitat  provides  a 
meaningful  incentive  to  plan 
proponents  to  extend  voluntary 
protections  to  endangered  and 
threatened  species  and  their  habitats 
under  a  conservation  plan.  Achieving 
comprehensive  landscape-level 
j)rotection  for  listed  species,  such  as  the 


flycatcher  through  their  inclusion  in 
regional  conservation  plans,  provides  a 
key  con.servation  benefit  to  the  species. 
Our  ongoing  partnerships  with  the 
County  of  Orange  and  the  subregional 
Orange  County  Southern  Subregion  HCP 
participants,  and  the  landscape-level 
multiple  species  conservation  planning 
efforts  they  promote,  are  essential  to 
achieve  long-term  conservation  of  the 
flycatcher. 

As  noted  earlier,  some  Orange  County 
Southern  Subregion  HCP  permittees 
have  expre.ssed  the  view  that  critical 
habitat  designation  of  lands  covered  by 
an  HCP  devalues  the  conservation 
efforts  of  plan  proponents  and  the 
partnerships  fostered  through  the 
development  and  implementation  of  the 
plans,  and  wnidd  discourage 
development  of  additional  HCPs  and 
other  con.servation  plans  in  the  future. 
Permittees  of  the  Orange  County 
Southern  .Subregion  HCP  have 
repeatedly  stated  that  exclusion  of  lands 
covered  by  the  plan  would  prove 
beneficial  to  our  partnership  (RMV 
2011,  pp.  1-7).  The  Service  has 
previously  found  that:  (1) 
implementation  of  the  avoidance, 
minimization,  and  mitigation  measures 
identified  in  the  Orange  County 
.Southern  Subregion  HCP  will  reduce 
impacts  to  the  flycatcher:  (2)  the 
conservation  objectives  for  the 
flycatcher,  as  summarized  above,  will  be 
met:  (3)  the  proposed  action  is  not  likely 
to  jeopardize  the  continued  existence  of 
the  species:  (4)  the  Orange  County 
.Southern  Subregion  HCP  provides  a 
comprehensive,  habitat-based  approach 
to  the  protection  of  covered  species  and 
their  habitats,  including  the  flvcatcher, 
by  focusing  on  lands  and  aquatic 
re.sources  es.sential  for  the  long-term 
cons(!rvation  of  the  covered  species  and 
ap[)ropriate  management  of  those  lands 
(.Southern  Orange  County  Subregion 
HCP  2003,  p.  04:  .Service  2007,  pp.  123- 
124). 

Where  an  existing  HCP  provides 
protection  for  a  species  and  its  essential 
habitat  within  the  plan  area,  the  benefits 
of  preserving  exi.sting  partnerships  by 
excluding  the  covered  lands  from 
critical  habitat  are  most  significant. 
Under  these  circumstances,  excluding 
lands  owned  by  or  under  the 
jurisdiction  of  the  permittees  of  an  HCP 
promotes  positive  working  relationships 
and  eliminates  impacts  to  existing  and 
future  partnerships  while  encouraging 
development  of  additional  HCPs  for 
other  species. 

Large-scale  HCPs,  such  as  the  Orange 
County  Southern  .Subregion  HCP,  take 
many  years  to  develop,  and  foster  an 
ecosy.stem -based  approach  to  habitat 
con.servation  planning  by  addres.sing 
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conservation  issues  through  a 
coordinated  approach.  If  local 
jurisdictions  were  to  require  landowners 
to  individually  obtain  ITPs  under 
.section  10  of  the  Act  prior  to  the 
issuance  of  a  building  permit,  the  local 
jurisdiction  would  incur  no  costs 
a.s.sociated  jvith  the  landowner’s  need 
for  an  ITP.  However,  this  approach 
woidd  result  in  uncoordinated,  patchy 
conservation  that  would  be  less  likely  to 
achieve  listed  species  recovery,  and 
almost  certainly  would  result  in  less 
protection  for  listed  plant  species, 
which  do  not  require  an  ITP.  We, 
therefore,  want  to  continue  to  fo.ster 
partnerships  with  local  jurisdictions  to 
encourage  the  development  of  regional 
HCPs  that  afford  proactive  landscape- 
level  conservation  for  multiple  species, 
including  voluntary  protections  for 
covered  plant  species.  We  believe  the 
exclusion  from  critical  habitat 
designation  of  covered  lands  subject  to 
protection  and  management  under  such 
plans  will  promote  these  partnerships 
and  result  in  greater  protection  for  listed 
species,  including  the  flycatcher,  than 
would  be  achieved  through  section  7 
consultation. 

Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — Orange  County 
Southern  Subregion  HCP 

We  reviewed  and  evaluated  the 
benefits  of  inclusion  and  exclusion  of 
approximately  4.7  km  (2.9  mi)  of 
Canada  Gobernadora  Oeek  from  critical 
habitat  designation  for  the  flycatcher  for 
lands  owned  by  or  under  the 
jurisdiction  of  Orange  County  Southern 
Subregion  HCP  permittees.  The  benefits 
of  including  these  lands  in  the 
designation  are  small  because  the 
regulatory’,  educational,  and  ancillary 
benefits  that  would  result  from  the 
critical  habitat  are  largely  redundant 
with  the  regulatory,  educational,  and 
ancillary  benefits  already  afforded 
through  the  Orange  County  Southern 
Subregion  HCP  and  under  Federal  and 
State  law's.  In  contrast  to  the  minor 
benefits  of  inclusion,  the  benefits  of 
excluding  lands  {;overed  by  the  Orange 
County  Southern  Subregion  HCP  from 
critical  habitat  designation  are 
significant.  Exclusion  of  these  lands  will 
help  preserve  the  partnerships  we 
developed  with  local  jurisdictions  and 
project  proponents  through  the 
development  and  ongoing 
implementation  of  the  Orange  County 
Southern  Subregion  HCP.  Designation  of 
critical  habitat  does  not  require  that 
management  or  recovery  actions  take 
place  on  the  lands  included  in  the 
designation.  The  Orange  County 
Southern  Subregion  HC3’,  however,  will 
provide  significant  conservation  and 


management  of  the  flyc;atcher  anti  its 
habitat,  and  help  achiew  recovery  of 
this  species  through  habitat 
enhancement  and  management, 
func:tional  connections  to  adjoining 
habitat,  and  species  monitoring  efforts. 
Additional  HCTs  or  other  species- 
habitat  plans  potentially  fo.stered  by  this 
exclusion  would  also  help  to  recover 
this  and  other  federally  listed  species. 
Therefore,  in  consi«leration  of  the 
relevant  impact  to  current  and  future 
partnerships,  as  summarized  in  the 
Benefits  of  Exclusion — Orange  County 
Southern  Subregion  HCP  section  above, 
we  determine  the  significant  benefits  of 
exclusion  outweigh  the  minor  benefits 
of  critical  habitat  designation. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Orange  ("ounty 
Southern  Subregion  HCP 

We  determine  that  the  exclu.sion  of 
4.7  km  (2.9  mi)  of  Canada  Gobernadora 
Creek  within  the  boundaries  of  the 
Orange  County  Southern  Subregion  HCP 
from  the  designation  of  critical  habitat 
for  the  flycatcher  will  not  result  in 
extinction  of  the  species.  The  Service 
continues  to  review  all  Federal  project 
proposals  review  all  Federal  pnqect 
propo.sals  impacting  riparian  habitat 
occupied  by  the  flycatcher  through  the 
section  7  process,  and  will  ensure  that 
all  development  carried  out  does  not 
jeopardize  the  continued  existence  of 
the  flycatcher.  Thus,  the  .section  7 
process  and  protection  provided  by  the 
Orange  County  Southern  Subn;gion  HCP 
provide  assurances  that  this  species  will 
not  go  extinct  as  a  residt  of  excluding 
these  lands  from  the  critical  habitat 
designation.  Therefore,  based  on  the 
above  discussion,  the  Secretary  is 
exercising  his  di.scrotion  to  exclude  4.7 
km  (2.9  mi)  of  stream  segment  within 
the  boundaries  of  Orange  County 
Southern  Subregion  HCP  from  this  final 
critical  habitat  designation. 

San  Diego  Multiple  Habitat 
Conservation  Program  (MHCP) — 
C^arlsbad  Habitat  Management  Plan 
(HMP) 

The  San  Diego  MHCP  is  a 
comprehensive,  large-scale,  and 
inultijurisdictional  planning  program 
encompassing  approximately  4,'),279  ha 
(111,908  ac)  of  land  within  seven 
jurisdictions  in  northwestern  San  Diego 
(]ounty,  California,  including  the  cities 
of  Carlsbad,  Encinitas,  E.scondido, 
Oceanside,  San  Marcos,  Solana  Beach, 
and  Vista.  The  San  Diego  MHCP  is  a 
subregional  plan  under  the  State  of 
(California’s  NCCCP  and  was  developed  in 
cooperation  with  CDFG.  The  San  Diego 
MHCP  is  a  midti-species  conservation 
program  that  minimizes  and  mitigates 


the  effects  of  expected  habitat  loss  and 
associated  incidental  take  of  77 
federally  li.sted  and  sensitive  species, 
including  the  flycatcher.  Conservation 
of  the  flycatcher  is  addressed  in  the 
subregional  plan  and  in  the  Carlsbad 
HMP.  A  section  10(a)(1)(B)  permit  for 
Carlsbad  HMP  was  issued  on  November 
9,  2004,  for  a  period  of  ."iO  years  (Service 
2004a.  p.  19). 

When  fully  implemented,  the 
Carlsbad  HMP  will  conserve 
approximately  9,943  ha  (24, .570  ac)  of 
land  within  the  City  of  Carlsbad  and 
proposes  to  e.stablish  approximately 
2,740  ha  (6,786  ac)  of  habitat  preserve 
to  mitigate  the  impacts  of  public  and 
private  development  (Service  2004a,  p. 
19).  The  majority  of  the  preserve  (2,399 
ha,  5,928  ac)  consists  of  “hard-lined” 
areas  designated  for  100  percent 
conservation  (Service  2004a,  p.  19).  Up 
to  223  ha  (550  ac)  would  be  conserved 
on  lands  designated  as  standards  areas, 
which  are  areas  that  have  established 
assured  levels  of  conservation  through 
applying  biological  criteria  (rather  than 
delineating  the  project  footprint  by  a 
"hard-line”).  Additionally, 
approximately  125  ha  (308  ac)  would  be 
conserved  outside  of  the  City  of 
Carlsbad’s  Subarea  to  help  offset 
impacts  that  would  occur  within  the 
(aty’s  Subarea  and  outside  of  the  City, 
but  within  the  San  Diego  MHCP 
planning  area  (Service  2004a,  p.  19). 

Specific  con.servation  objectives  in  the 
Carlsbad  HMP  for  the  flycatcher  include 
conserving  200  ha  (494  ac)  of  riparian 
habitat  and  10  ha  (25  ac)  of  oak 
woodland  within  the  preserve  (Service 
2004a,  p.  174).  Mandatory  surveys  will 
be  conducted  for  proposed  projects  hi  or 
adjacent  to  .suitable  habitat  outside  of 
preserve  areas  (Service  2004a,  p.  175). 
Flycatcher  habitat  will  be  managed  to 
restrict  activities  that  cause  degradation, 
including  livestock  grazing,  human 
disturbance,  clearing  or  alteration  of 
riparian  vegetation,  brown-headed 
cowbird  parasitism,  and  insufficient 
water  levels  leading  to  loss  of  riparian 
habitat  and  surface  water  (Service 
2004a,  pp.  175-176).  Area-specific 
management  directives  shall  include 
measures  to  provide  appropriate 
flycatcher  habitat,  cowbird  control,  and 
siiecific  measures  to  protect  against 
detrimental  edge  effects,  and  removal  of 
nonnative  plant  species  (Service  2004a, 
p.  176).  Human  access  to  flycatcher- 
occupied  breeding  habitat  is  restricted 
during  the  breeding  .season  (May  1 — 
September  15)  except  for  qualified 
researchers  or  land  managers 
performing  essential  preserve 
management,  monitoring,  or  re.search 
functions  (Service  2004a,  p.  176). 
Additionally,  any  projects  that  require 
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placing  equipment  or  personnel  in  or 
arljaeenl  to  sensitive  habitats  would  also 
include  restrictions  on  timing  to  ensure 
that  any  impacts  to  breeding  habitat 
would  occur  prior  to  the  initiation  of  the 
breeding  season  (Service  2()04a.  p.  17fi). 

In  our  2004  biological  opinion.  we_ 
evaluat(;d  the  effects  of  the  (iarlsbad 
HMJ’  on  the  flytuUcber  and  its  habitat 
that  is  found  within  the  plan 
boundaries,  and  determined  the  f  lMF 
will  not  adversely  affect  proposrjd 
fTitical  habitat  ff)r  the  flycatcher 
(Service  2004a,  }).  .'>2).  \Ve  also 
detcirmined  that  the  plan  will  not 
jeopardize  the  continutid  existence  of 
the  flycatfdier  (Service  2004a,  p.  59). 
l'’urthermore,  we  acknowledged  in 
section  1.0  of  the  I A  for  the  (larlsbad 
UMl’  that  the  plan  provides  a 
comprehensive,  long-term  approach  for 
the  conservation  and  managrunent  of 
s[)ecies,  including  the  flycatcher,  and 
their  habitat  (Service  2004a,  p.  2).  The 
1995  final  listing  rule  for  the  llycatcher 
identified  the  most  significant  threats  to 
the  species  are  the  lo.ss,  modification, 
and  fragmentation  of  its  habitat,  and 
brood  parasitism  by  the  brown-headed 
cowhird  (00  FR  1009.1;  February  27, 
1995).  'rh(!  Clarlsbad  HMP  helps  to 
address  the.se  threats  through  a  regional 
planning  effort,  and  f)utlines  species- 
speiafic  objectives  and  criteria  for  the 
conservation  of  llycaltditjr. 

In  summary,  the  (larlshad  HMP 
incorporates  special  management 
actions  nef;essary  to  manage  “covered 
species”  and  their  habitats,  including 
the  llycatcher,  in  a  manner  that  will 
provide  for  the  con.servation  of  the 
species  (City  of  Carlsbad  2004,  p.  17). 

Benefits  of  Inclusion — Carlsbad  HMP 

As  discussed  above  under 
Applicntioi)  o)  Suction  4lh)(2)  o!  the  Act, 
Federal  agencies,  in  c;on.sullation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likeljf  to  jtiopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcr)mes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regidatory  benefit  and  costs  of  critical 
habitat. 

The  stream  we  evaluated  is  known  to 
be  occupied  by  flycatclnirs  and  has 
undergone  section  7  consultation  under 
the  jeopardy  standard  related  to  the 
Carlsbad  HMP.  The  proposed  Agua 
Hedionda  Creek  stream  .segment  occurs 
within,  hut  extends  beyond  the  H(T 
boundary.  Agua  Hedionda  Oeek  was 
not  within  the  geographical  area  known 
to  ho  occupied  at  the  time  of  listing. 
F'ollowing  li.sting,  flycatcher  territories 


were  detected  within  this  stream 
.segment.  As  a  result  of  those  territory 
detections  and  the  criteria  we 
established,  based  upon  llycatclier 
disp(!rsal,  migration,  and  movement 
behaviors,  this  .segment  is  now 
considered  occupied. 

Therefore,  regardless  of  critical 
habitat  designation,  the  segment  will  he 
subject  to  a  section  7  consultation  under 
the  j(;opardy  standard  as  well  as  the  take 
prohibitions  in  .section  9  of  the  Act. 

'Phus,  it  is  difficult  to  differentiate 
meaningfully  between  measures 
implemented  solely  to  minimize 
impacts  to  critical  habitat  from  those 
implemented  to  minimizcf  impacts  to 
the  llycatcher.  Therefore,  in  the  case  of 
th(!  flycatcher,  we  believe  any  additional 
regulatory  benefits  of  critif;al  habitat 
designation  would  be  minimal  bet:au.se 
the  regulatory  benefits  from  designation 
are  essrmtially  indistinguishable  from 
th(5  hemTits  alriiady  afforded  through 
sections  7  and  9  of  the  Act. 

Another  possible  benefit  of  including 
lands  in  a  critical  habitat  designation  is 
that  the  designation  can  serve  to  educate 
landowners  and  the  j)uhlic  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
on  areas  r)f  high  conservation  value  for 
certain  species.  Any  information  about 
the  llycatcher  and  its  habitat  that 
reaches  a  wide  audience,  including 
parties  engaged  in  conservation 
activities,  is  valuable.  In  the  ca.se  of  the 
llycatcher,  however,  there  have  already 
been  multiple  occasions  when  the 
})uhlic  has  been  educated  about  the 
species.  The  framework  (jf  the  regional 
San  Diego  MHCiP  was  developed  over  a 
G-year  period  and  both  the  San  Diego 
MHCP  and  the  (iarlsbad  HMP  have  been 
in  place  for  almost  a  decade. 
Implementation  of  the  subarea  plans  is 
formally  reviewed  yearly  throiigh 
publicly  available  annual  niports  and  a 
public  meeting,  again  providing 
extensiv(?  opportunity  to  educate  the 
public  ai  d  landowners  about  the 
location  of,  and  efforts  to  conserve, 
essential  flycatcher  habitat.  As 
discussed  above,  the  permit  holders  of 
the  (iarlsbad  HMP  are  aware  of  the  value 
’of  these  lands  to  the  conservation  the 
flycatcher,  and  conservation  measures 
are  already  in  place  to  jirotect  es.sential 
occurrences  of  the  flycatcher  and  its 
habitat. 

Furthermore,  essential  habitat  covered 
by  the  Carkshad  HMP  was  included  in 
the  proposed  designation  published  in 
the  Federal  Register  on  August  15,  2011 
(76  FR  50542).  This  publication  was 
announced  in  a  press  release  and 
information  was  posted  on  the  .Service’s 
Web  site,  which  ensured  that  the 
jiroposal  reached  a  wide  audience. 


Therefore,  the  educational  benefits  of 
critical  habitat  designation  (such  as 
providing  information  to  the  City  of 
fiarlshad  and  other  stakeholders  on 
areas  important  to  the  long-term 
conservation  of  this  species)  have 
largely  been  realized  through 
development  and  ongoing 
implementation  of  the  Carlsbad  HMP. 
by  [iroposing  these  areas  as  critical 
habitat,  and  through  the  Service's  public 
outreach  efforts. 

Critical  habitat  designation  can  also 
result  in  ancillary  conservation  benefits 
to  the  flycatcher  by  triggering  additional 
review  and  conservation  through  other 
Federal  anil  Stale  laws  such  as  the  ('.lean 
Water  Act  and  C.FQA.  These  laws 
analyze  the  potential  for  projects  to 
significantly  affect  the  environment. 
However,  essential  habitat  within  the 
(aty  of  (farlshad  has  been  identified  in 
the  (’arlshad  HMP  and  is  either  already 
protected  or  targeted  for  protection 
under  the  plans  and  thus  we  conclude 
the  potential  regulatory  benefits 
resulting  from  designation  of  critical 
habitat  would  he  negligible.  Thus 
review  of  development  proposals 
affecting  essential  habitat  under  (iEQA 
by  the  City  of  Carkshad  already  takes 
into  account  the  importance  of  this 
habitat  to  the  species  and  the 
prot(!ctions  required  for  the  species  and 
its  habitat  under  the  .Subregion  plan. 
Howev(!r.  as  discussed  above,  we 
conclude  the  potential  regulatory 
benefits  resulting  from  designation  of 
c.ritical  habitat  would  he  negligible 
biicau.se  the  outcome  of  a  fuiure  .section 
7  consultation  would  not  residt  in 
greater  conservation  for  flycatcher 
es.sential  habitat  than  curtently  is 
provided  under  the  (iarlsbad  HMP. 

Ba.sed  on  the  above  di.scussion,  we 
heli(!ve  section  7  consultations  for 
critical  habitat  designation  ixmducted 
under  the  standards  required  hv  the 
Ninth  Circuit  Court  in  the  Gifford 
Pinchot  Task  Force  v.  U.S.  Fish  and 
Wildlife  Ser\'ice  delusion  would  provide 
little  i:onservation  benefit  and  would  he 
largely  redundant  with  those  benefits 
attributable  to  listing  as  well  as  tho.se 
already  provided  by  the  Carlsbad  HMP. 
Therefore,  we  determine  the  regulatory 
benefits  of  designating  a  segment  of 
Agua  Hedionda  Oeek  as  flycatcher 
critical  habitat,  such  as  protection 
afforded  through  the  section  7(a)(2) 
consultation  proce.ss.  are  minimal.  We 
akso  conclude  that  the  educational  and 
ancillary  benefits  of  designating 
essential  habitat  t:overed  by  the 
Carlsbad  HMP  would  be  minor  hei;ause 
the  location  of  essential  habitat  for  this 
species  within  San  Diego  County  and 
the  importance  of  conserving  such 
habitat  is  well  known  through 
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development  and  implementation  of  the 
Subregional  Plan  and  the  independent 
regulatory  protection  already  provided 
under  (^EQA  and  the  (larlsbad  HMP. 

Benefits  of  Exclusion — ('arlsbaij  HMP 

The  benefits  (»f  excluding  from 
designated  critical  habitat  the 
approximately  .‘>.3  km  (3. .3  mi)  of  Agua 
Hedionda  Creek  within  the  boundaries 
of  the  (^arl.sbad  HMF’  are  significant  and 
include:  (1)  Conservation  management  ' 
objectives  for  the  flycatcher  and  its 
habitat  identified  in  the  HCP,  described 
above:  (2)  continued  and  .strengthened 
effective  working  relationships  with  all 
HCP  permittees  and  stakeholders  to 
promote  the  conservation  of  the 
flycatcher  and  its  habitat;  (3)  continued 
meaningful  collaboration  and 
cooperation  in  working  toward  recovery 
of  this  species,  including  conservation 
benefits  that  might  not  otherwise  occur; 
(4)  encouragement  of  other  entities 
within  the  range  of  the  nyt;atcher  to 
complete  HCPs;  and  (.5)  encouragement 
of  additional  HCP  and  other 
conservation  plan  development  in  the 
future  on  other  private  lands  that 
include  the  flycatcher  and  other 
federally  listed  species. 

VVe  developed  close  partnerships  with 
the  city  of  Carlsbad  and  several  other 
stakeholders  through  the  development 
of  the  HMP,  which  incorporates 
appropriate  protections  and 
management  (described  above)  for  the 
flycatcher  its  habitat,  and  the  physical 
or  biological  features  es.sential  to  the 
conservation  of  this  species.  Those 
protections  are  consistent  with  statutory 
mandates  under  section  7  of  the  Act  to 
avoid  destruction  or  adverse 
modification  of  critical  habitat. 
Furthermore,  this  plan  goes  heyond  that 
re(|uirement  by  including  active 
management  and  protection  of  essential 
habitat  areas.  By  excluding  the 
approximately  .3.3  km  (3.3  ini)  of  stream 
within  the  boundaries  of  the  Carlsbad 
HMP  from  critical  habitat  designation, 
we  are  eliminating  a  redundant  layer  of 
regulatory  review  for  projects  covered 
by  the  Carlsbad  HMP  and  encouraging 
new  voluntary  partnerships  with  other 
.landowners  and  jurisdictions  to  protect 
the  flycatcher  and  other  listed  species. 
As  discussed  above,  the  prospect  of 
potentially  avoiding  a  future 
designation  of  critical  habitat  provides  a 
meaningful  incentive  to  plan 
proponents  to  extend  voluntary 
protections  to  endangered  and 
threatened  species  and  their  habitats 
under  a  conservation  plan.  Achieving 
comprehensive  landscape-level 
protection  for  listed  spei:ies.  such  as  the 
flycatcher  through  their  inclusion  in 
regional  conservation  plans,  provides  a 


key  conservation  benefit  to  the  species. 
Our  ongoing  })artner.ships  with  the  City 
of  (>arl.sbad  and  the  landscape-level 
multiple  species  conservation  planning 
efforts  they  promote,  are  essential  to 
achieve  long-term  con.servation  of  the 
flycatcher. 

As  noted  earlier,  some  HCP 
permittees  have  expre.ssed  the  view  that 
critical  habitat  designation  of  lands 
covered  by  an  HCP  devalues  the 
conservation  efforts  of  plan  proponents 
and  the  partnerships  fostered  through 
the  development  and  implementation  of 
the  plans,  and  would  discourage 
development  of  additional  HCPs  and 
other  conservation  plans  in  the  future. 
The  Service  has  previously  found  that: 

(1)  Implementation  of  the  avoidance, 
minimization,  and  mitigation  measures 
identified  in  the  Carlsbad  HMP  will 
rtiduce  impacts  to  the  flycatcher;  (2)  the 
conservation  objectives  for  the 
flycatcher,  as  stated  above.  Will  be  met; 
(3)  the  proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  species;  and  (4)  the  Carlsbad  HMP 
incorporates  special  management 
actions  necessary  to  manage  “covered 
species”  and  their  habitats,  including 
the  flycatcher,  in  a  manner  that  will 
provide  for  the  conservation  of  the 
species  (City  of  C'arlsbad  2004,  p.  17; 
Service  2004,  pp.  69). 

Where  an  existing  HCP  provides 
protection  for  a  species  and  its  essential 
habitat  within  the  plan  area,  the  benefits 
of  preserving  existing  partnerships  by 
excluding  the  covered  lands  from 
critical  habitat  are  most  significant. 
Under  the.se  circumstances,  exciutling 
lands  owned  by  or  under  the 
jurisdiction  of  the  permittees  of  an  HCP 
promotes  positive  working  relationships 
and  eliminates  impacts  to  existing  and 
future  partnerships  w'hile  encouraging 
development  of  additional  HCiPs  for 
other  species. 

Large-scale  HCPs,  sut;h  as  the  San 
Diego  MHC.P,  and  subregional  plans  in 
development  under  its  framework,  such 
as  the  Carlsbad  HMP,  take  many  years 
to  develop  and  foster  an  ecosystem- 
ba.sed  approach  to  habitat  con.servation 
planning  by  addressing  con.servation 
issues  through  a  coordinated  approach. 
If  local  jurisdictions  were  to  require 
landowners  to  individually  obtain  I'fPs 
under  section  10  of  the  Act  prior  to  the 
issuance  of  a  building  permit,  the  Uical 
jurisdiction  would  incur  no  costs 
associated  with  the  landowner’s  need 
for  an  ITP.  However,  this  approach 
would  result  in  uncoordinateil,  [latchy 
conservation  that  would  be  less  likely  to 
achieve  listed  species  recovery,  and 
almost  certainly  would  result  in  le.ss 
protection  for  listed  plant  species, 
which  do  not  require  an  fTP.  We, 


therefore,  want  to  continue  to  foster 
partnerships  with  local  jurisdictions  to  ' 
encourage  the  development  of  regional 
H(',l’s  that  afford  proactive  landscape- 
level  conservation  for  multiple  species, 
including  voluntary  protections  for 
covered  plant  species.  We  believe  the 
exclusion  from  critical  habitat 
designation  of  covered  lands  subject  1o 
protection  and  management  under  such 
plans  will  promote  these  partnerships 
and  result  in  greater  protection  for  listed 
species,  including  the  flycatcher,  than 
would  be  achieved  through  section  7 
consultation. 

Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — Carlsbad  HMP 

We  reviewed  and  evaluated  the 
henefits  of  inclusion  and  exclusion  of 
approximately  5.3  km  (3.3  mi)  of  Agua 
Hedionda  Creek  from  critical  habitat 
designation  for  the  flycatcher  for  lands 
owned  by  or  under  the  jurisdiction  of 
(Carlsbad  HMP  permittees.  The  benefits 
of  including  these  lands  in  the 
designation  are  small  because  the 
regulatory,  educational,  and  ancillary 
benefits  that  would  result  from  the 
critical  habitat  are  largely  redundant 
with  the  regulatory,  educational,  and 
ancillary  benefits  already  afforded 
through  the  Carlsbad  HMP  and  under 
Federal  and  State  laws.  In  contrast  to 
the  minor  benefits  of  inclusion,  the 
benefits  of  excluding  lands  covered  by 
the  Carlsbad  HMP  from  critical  habitat 
designation  are  significant.  Exclusion  of 
these  lands  will  help  preserve  the 
partnerships  we  developed  with  local 
jurisdictions  and  project  proponents 
through  the  development  and  ongoing 
implementation nf  the  Carlsbad  HMP. 
Designation  of  critical  habitat  does  not 
require  that  management  or  recovery 
actions  take  place  on  the  lands  included 
in  the  designation.  'I'he  Carlsbad  HMP, 
how-ever,  will  provide  significant 
t;onservation  and  management  of  the 
flycatcher  and  its  habitat,  and  help 
achieve  recovery  of  this  species  through 
habitat  enhancement  and  management, 
functional  connections  to  adjoining 
habitat,  and  species  monitoring  efforts. 
Additional  HCPs  or  other  species- 
habitat  plans  potentially  fostered  by  this 
exclusion  would  also  help  to  recover 
this  and  other  federally  listed  species. 
Therefore,  in  consideration  of  the 
relevant  impact  to  current  and  future 
partnerships,  as  summarized  in  the 
Bciwfits  of  Exclusion — Carlsbad  HMP 
under  the  MHCP  section  above,  we 
determine  the  significant  benefits  of 
exclusion  outweigh  the  minor  benefits 
of  critical  habitat  designation. 
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Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — C’arlsbad  HMP 

VVe  determine  that  the  exclusion  of 
5.3  km  (3.3  mi)  of  Agua  Hedionda  Creek 
within  tfie  houndaries  of  the  Carl.shad 
HMR  from  the  designation  of  critical 
habitat  for  the  flycatcher  will  not  result 
in  extinction  of  the  species.  The  .Service 
continues  to  review  all  Federal  project 
proposals  imjiacting  ri{)arian  habitat 
occupied  by  the  flyc;atr.her  through  the 
section  7  process,  and  will  ensure  that 
all  development  carried  out  does  not 
jeopardize  the  continued  existence  of 
the  llycatcher.  Thus,  the  section  7 
process  and  protection  provided  by  the 
Carlsbad  UMP  provide  assurances  that 
this  species  will  not  go  extinct  as  a 
result  of  excluding  these  lands  from  the 
critical  habitat  designation.  Therefore, 
based  on  the  above  discussion,  the 
Secretary  is  (ixerc.ising  his  discretion  to 
exclude  5.3  km  (3.3  mi)  of  .stream  within 
the  boundaries  of  Carlsl)ad  HMF’  from 
this  final  critical  habitat  designation. 

Ea  folia  Band  of  Lui.seho  Indians 
Management  Plan 

Please  see  the  end  of  this  section  for 
a  discussion  about  our  partnership  with 
tribes  frohi  the  Santa  Ana,  .San  Diego, 
and  Salton  Management  Units. 

Rincon  Band  of  Luiseho  Mission 
Indians  Management  Plan 

Please  see  the  end  of  this  section  for 
a  di.scussion  about  our  partnership  with 
tribes  from  the  Santa  Ana,  ,San  I3iego, 
and  .Salton  Management  Units. 

Pala  Band  of  Eni.seiio  Mi.ssion  Indians 
Partnership 

Please  see  the  end  of  this  section  for 
a  discu.ssion  about  our  partnership  with 
tribes  from  the  .Santa  Ana,  .San  Diego, 
and  Salton  Management  Units. 

The  Barona  and  Viejas  Groups  of 
Capital!  Grande  Band  of  Diegueno 
Mission  Indians  Partnership 

Please  see  the  end  of  this  section  for 
a  discussion  about  our  partnership  with 
tribes  from  the  .Santa  Ana,  San  Diego, 
and  Salton  Management  Units. 

Owens  Management  Unit 

Los  Angeles  Department  of  Water  and 
Power  Management  Plan 

The  LADWP  manages  about  128,262 
ha  (312,000  ac)  of  upland,  aquatic,  and 
riparian  habitat  in  Inyo  and  Mono 
Counties,  California.  Their  land 
management  responsibilities  include 
much  of  the  riparian  habitat  along  the 
Owens  River  and  many  of  its  tributaries. 
We  proposed  a  128.5-km  (79.8-mi) 
continuous  segment  of  flycatcher 
critical  habitat  along  the  Owens  River 


(from  Long  Valley  Dam  to  just  north  of 
Finentaha  Reservoir). 

In  2005,  the  LADWP,  in  partnership 
with  the  .Service,  developed  a 
(Conservation  Strategy  for  the 
Southwestern  Willow  Fly»;atcher 
(Conservation  .Strategy)  (LADWP  2005, 
pp.  1-12)  and  signed  a  Memorandum  of 
Understanding  (MOD)  with  the  .Service 
(LADWP  and  Service  2005,  pp.  1-3)  to 
implement  this  (Conservation  Strategy  in 
the  Owens  Management  Unit. 

(Consistent  with  the  recommendations  in 
the  Recovery  Plan  (Service  2002),  the 
LADWP  has  and  continues  to 
implement  measures  in  the 
(.on.servation  .Strategy  with  the  goal  of 
promoting  the  e.stahlishment  of  50 
flycatcher  territories  in  the  (3wens 
Management  Unit.  Those  measures, 
which  wovdd  enhance  and  maintain 
riparian  habitat  for  the  flycatcher, 
include  establishing  riparian  pastures 
and  managing  grazing  utilization  rates, 
prohibiting  grazing  in  riparian  pastures 
during  the  breeding  season  for  the 
flycatcher  and  the  growing  season  for 
riparian  plants,  monitoring  the 
condition  of  riparian  habitat  annually, 
prohibiting  overnight  camping  in 
riparian  habitat  in  the  Owens 
Management  Unit,  prohibiting  cutting  or 
gathering  of  firewood  in  riparian  habitat 
along  the  Owens  River,  substantially 
reducing  vehicle  access  along  and  to  the 
Owens  River  and  providing 
walkthrough  access  only  to  the  river, 
supf)lying  personnel  and  equipment  for 
fire  suppression  activities  with  the  goal 
of  avoiding  or  minimizing  impacts  to 
riparian  habitat  during  suppression 
activities,  placing  a  high  priority  on  fire 
suppression  in  riparian  habitat,  and 
implementing  management  actions  in 
burned  riparian  areas  to  facilitate  quick 
recovery  of  these  habitats.  Through  the 
Gonservation  Strategy,  the  LADWP  also 
p)rohibits  dumping  cm  its  lands  and 
cleans  up  unauthorized  dumpsites  as 
soon  as  they  are  identified,  treats  and 
monitors  exotic  weed  infestations  on 
LADWP  lands,  and  has  a  policy  to  limit 
urban  or  agricultural  development 
within  riparian  habitat  along  the  Owens 
River.  The  LADWP  has  consi.stently 
implemented  and  continues  to 
implement  the  Conservation  .Strategy  to 
benefit  the  flycatcher. 

.Subsequent  to  the  Gonservation 
Strategy  and  MOU  with  the  Service,  the 
LADWP  has  prepared  and  is 
implementing  two  additional  land 
management  plans,  the  Lower  Owens 
River  Plan  (L(JRP)  and  the  (3wens 
Valley  Land  Management  Plan 
(OVLMP).  These  management  plans 
incorporated  the  measures  in  tlie 
(ion.servation  Strategy.  Although  each 
planning  area  covers  a  portion  of  the 


Owens  Valley,  when  combined  they 
include  the  entire  Owens  Management 
Unit. 

The  LORP  is  a  large-scale  habitat 
management  project  that  includes  the 
Owens  River  from  south  of 'I'inemaha 
Reservoir  to  the  Owens  River  Delta.  The 
goal  of  the  L(3RP  is  to  establish  a 
healthy,  functioning  Lower  Owens  River 
riverine-riparian  ecosystem  to  benefit 
biodiversity  and  threatened  and 
endangered  species,  with  the  intent  of 
achieving  sufficient  recovery  to  warrant 
delisting  while  providing  for  the 
continuation  of  sustainable  uses 
including  recreation,  livestock  grazing, 
agriculture,  and  other  activities 
(LADWP  and  Inyo  (iounty  2011,  (^hap. 

1  p.  1 1 ,  Chap.  2  j).  51 ).  L(iRP 
implementation  includes  the  release  of 
water  from  the  Los  Angeles  Aqueduct  to 
the  Lower  Owens  River  to  enhance 
riparian  habitats  along  the  Owens  River, 
flooding  approximately  202  ha  (500  ac) 
in  the  Blackrock  Waterfowl 
Management  Area,  and  maintenance  of 
several  lakes  and  ponds.  The  LORP 
requires  annual  monitoring  of 
hydrologic  (lows  of  the  Owens  River, 
water  quality,  and  certain  vegetation 
types  such  as  riparian  .scrub,  riparian 
forest,  tamarisk,  etc.  (LADWP  and  Inyo 
County  2011,  Chap.  6  pp.  2-3).  It  also 
requires  adaptive  management;  if 
monitoring  indicates  the  LORP  goals  are 
not  being  achieved,  management  actions 
can  change  to  attain  the  goals.  The 
LORP  also  requires  the  preparation  of 
annual  reports  to  document  the  progress 
in  achieving  the  project’s  goals.  The 
2010  annual  report  provided  the 
following  information  on  woody 
riparian  habitat  in  the  LORP  area.  The 
first  seasonal  habitat  flow  was  released 
in  2010,  and  was  timed  to  occur  with 
seed  release  of  woody  riparian 
vegetation.  There  was  an  increase  of  252 
ha  (626  ac)  inundated  above  base  flow 
conditions  that  provided  areas  for 
recruitment  of  woody  riparian  species. 
During  the  seasonal  habitat  flow,  about 
78.9  percent  of  floodplains  and  29.9 
percent  of  low  terraces  of  the  Lower 
Owens  River  were  inundated  (LADWP 
and  Inyo  County  2011,  Chap.  3  p.  23). 
Recruitment  of  woody  riparian 
vegetation  is  occurring  slowly  along  the 
Lower  Owens  River  ((]hap.  4  p.  19). 

The  development  and  implementation 
of  the  LORP  included  and  continues  to 
include  exttmsive  public  and 
■Stakeholder  involvement.  Because  a 
Draft  Environmental  Impact  Report 
(EIR)-Environmental  Impact  Statement 
(ELS)  was  prepared  to  comply  with  the 
C.EQA  and  NEPA,  public  involvement 
included  the  publication  of  a  Notice  of 
Preparation  of  an  EIR  and  a  Notice  of 
Intent  for  an  EIS.  A  public  scoping 
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meeting  was  held.  The  Draft  EIR-EIS 
was  distributed  for  public  review  and 
comment  and  two  public  meetings  were 
held.  In  addition,  the  annual  reports  are 
distributed  for  information  and 
comment.  Numerous  stakeholders  have 
been  involved  in  the  project’s 
tlevelopment  and  implementation,  and 
the  public  has  been  and  continues  to  be 
informed  about  tbe  LORP  through 
extensive  media  coverage. 

In  2010,  the  LADWP  incorporated  the 
measures  in  the  Conservation  Strategy 
into  the  Owens  Valley  l^nd 
Management  Plans  (OVLMP).  The 
Owens  Valley  Land  Management  Plans 
(OV'LMP)  provide  management 
direction  for  re.sources  on  about  101,172 
ba  (250.000  ac)  of  non-urban  City  of  Los 
Angeles-owned  lands  in  Inyo  County, 
California,  excluding  the  LORP  area. 

The  OVLMP  are  overarching  resource 
management  plans  that  with  the  LORP 
Plan  require  monitoring  and  managing 
resources  from  Pleasant  Valley 
Reservoir  to  Owens  Lake. 

The  OVLMP  describes  the 
management  of  key  resource  areas  on 
lands  managed  by  the  LADWP,  such  as 
River-Riparian  Management,  (hazing 
Management,  Recreation  Management, 
Habitat  Conservation  F^lan  (HCP).  Fire 
Management,  (’ommercial  Use 
Management,  and  Monitoring  and 
Adaptive  Management.  Riparian  areas, 
irrigated  meadows,  and  sensitive  plant 
or  animal  habitats  were  a  priority  in  the 
development  of  the  OVLMP  (LADWP 
and  Ecosystem  Sciences  201 U,  Chap.  1 
p.  4).  The  developmeiit  of  the  OVLMP 
included  public  review  and  public  and 
stakeholder  meetings.  The  H(T*  chapter 
is  currently  being  reviewed  prior  to  its 
release  for  public  comment  under 
.section  10(a)(1)(B)  of  the  Act.  The 
flycatcher,  endangered  least  Hell’s  vireo, 
and  candidate  yellow-billed  cuckoo 
[CoccyzMs  awericanus)  are  three 
obligate  riparian  species  addres.sed  in 
the  HCP. 

The  (3VLMP’s  goals  include  the 
su.stainable  uses  and  health  of  the 
Owens  Valley  ecosystem  and  the 
protection  and  enhancement  of 
endangered  and  threatened  species' 
habitat  (LADWP  and  Ecosystem 
.Sciences  20 H).  p.  (ihap.  1.  4.  10),  which 
includes  habitat  lor  the  tlvi  atcher. 

These  goals  are  based  on  the  premise 
that  sustainable  land  and  water  use 
management  will  protect  existing 
resources  and  lead  to  more  desirable 
ecological  conditions  for  upland  and 
riverine-riparian  systems  on  LADWP- 
managed  lands  in  Inyo  County  (LADWP 
and  Ecosystem  Sciences  2010,  Chap  1  p. 
7).  The  OVLMP  also  requires  monitoring 
and  adaptive  management  to  ensure  that 
the  goals  of  the  plans  are  achieved 


(LADWP  and  Ecosystem  Sciences  2010, 
Chap.  1  p.  11).  A  team  of  scientist^from 
the  LADWP  and  others  will,  in 
consultation  with  scientists  from  the 
("alifornia  Department  of  Fish  and  (jame 
and  other  agencies  and  individual 
experts,  analyze  the  data  from  reference 
sites  betW'oen  years  and  baseline 
conditions  to:  (1)  Identify  problems  or 
conditions  which  are  not  meeting  goals 
or  expectations;  (2)  determine  if 
contingency  monitoring  is  needed;  (3) 
determine  the  most  appropriate 
adaptive  management  action(.s);  (4) 
compile  this  information  and  present 
the  team’s  conclusions  and 
recommendations  to  the  LADWP 
managers;  and  (5)  oversee  the 
implementation  of  adaptive 
management  measures  (LADWP  and 
Ecosystem  Sciences  2010,  Chap.  0  p.  3). 

Benefits  of  Inclusion — Los  Angeles 
Department  of  Water  and  Power  Lands 

As  discussed  above  under 
Application  of  Section  4(b)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  li.sted 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  repre.sents  the 
regulatory  benefit  and  co.sts  of  i:ritical 
habitat. 

The  Owens  River  is  known  to  be 
occupied  by  flycatchers  and  therefore,  if 
a  Federal  action  or  permitting  occurs, 
there  is  a  catalyst  for  evaluation  under 
.section  7  of  the  Act.  Because  the  Owens 
River  and  surrounding  land  is  privately 
owned  by  the  City  of  Los  Angeles  anri 
managed  by  the  L.ADWP,  there  may  only 
be  limited  benefits  from  the  designation 
of  flycatcher  critical  habitat  along  the 
Ow'ons  River.  bef;ause  no  Frnleral  agency 
manages  land  along  this  section  of  the 
Owens  River  and  few  Federal  agencies 
carry  out  di.scretionary  actions. 

Within  the  past  decade,  we.  are  aware 
of  one  l‘'ederal  agency  that  funded  a 
dist;retionary  action  (Environmental 
Protection  Agency  grant)  and  one  that 
permitted  a  discretionary  action  (Corps 
section  404  jiermit  under  the  Clean 
Water  Act).  Under  section  404  of  the 
Clean  Water  Act,  the  ('.orps  authorizes 
the  deposition  of  dredged  or  fill  material 
into  waters  of  the  United  States  through 
issuance  ol  a  permit.  Although  there 
was  a  I'ederal  nexus  for  both  of  these 
actions,  the  .section  7  consultation 
process  resulted  in  a  determination  that 
their  implementation  w'ould  not -affect 
species  listed  under  the  Act.  Therefore, 
becau.se  these  lands  are  privately 


owned,  with  little  Federal  involvement, 
there  are  few  catalysts  for  evaluation  of 
actions  under  section  7  of  the  Act  and 
a  potential  critical  habitat  designation. 

The  .Service  is  reviewing  a  developing 
HCP  from  the  LADWP  and  associated 
incidental  take  permit  under  section  10 
of  the  Act  that  includes  actions  along 
the  Owens  River  and  the  flycatcher  as 
a  covered  .spef:ies.  During  the  permit 
authorization  process,  the  Service 
would  complete  section  7  consultation 
for  the  issuance  of  this  section  10  HCP 
permit,  evaluating  the  impacts  to  listed 
species  and  designated  critical  habitat. 
However,  little  if  any  conservation 
benefit  from  a  critical  habitat 
designation  w'onld  he  provided  through 
this  process  because  the  LADWP  is 
already  implementing  actions  in  the 
Conservation  Strategy,  which  include 
applicable  tasks  in  the  Recovery  Plan.  If 
additional  conservation  actions  were 
itlentified,  they  woidd  be  incorporated 
in  the  incidental  take  permit.  They 
would  not  be  obtained  through  the 
section  7  c;onsultation  process. 

Therefore,  we  are  not  aware  of  any 
Federal  agency  that  has  recently  or  is 
likely  to  authorize,  fund,  or  carry  out  a 
discretionary  action  in  the  Ow'ons 
Management  Unit  in  the  foreseeable 
future  with  the  exception  of  the  .Service. 
The  designation  of  critical  habitat  will 
likely  provide  minimal  con.servation 
benefit  to  the  flyc.atcher  because  the 
Owens  River  is  privately  owned  and 
therefore,  there  are  few  catalysts  for 
federal  actions  to  occur  (which  our 
record  supports),  and  becaicsc  the 
flycatcher  and  its  habitat  is  being 
conserved  through  the  implementation 
of  their  Conservation  Strategy. 

.'\nother  benefit  of  including  lands  in 
a  critical  habitat  designation  is  the 
designation  can  serve  to  educate  the 
landowner  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
to  designated  areas  of  high  con.servation 
value  for  those  species.  The  process  of 
propo.sing  and  finalizing  the  original 
and  this  revised  critical  habitat  rule 
provided  the  .Service  with  the 
opportunity  to  evaluate  and  refine  the 
physical  and  biological  features 
essential  to  the  conservation  of  the 
speci(!s  w'ithin  the  geographic  area 
oc(  upied  by  it  at  the  time  of  listing  and 
evaluate  whether  there  are  other  areas 
essential  for  the  conservation  of  the 
species.  The  designation  process 
included  peer  review'  and  public 
comment  on  the  identified  physical  and 
biological  features  and  geographic  areas. 
This  process  is  valuable  to  landowners 
and  managers  in  developing 
consfjrvation  management  plans  for 
identified  areas,  other  occupied  habitat. 
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and  suitable  habitat  that  may  not  have 
been  included  in  the  Service’s 
determination  of  essential  habitat. 

The  educational  benefits  of 
designating  lands  managed  by  the 
LADWP  are  small  because,  as  discussed 
above,  the  LADWP  is  aware  of  the  value 
of  its  lands  to  flycatcher  conservation 
has  worked  with  the  Service,  California 
Department  of  k’ish  and  Game,  other 
agencies  and  organizations,  and  the 
public,  and  currently  implements 
management  measures  to  conserve  this 
species  and  its  habitat.  Further,  much  of 
the  LADWP  lands  were  included  in  both 
the  original  October  12,  2004,  propo.sed 
designation  (09  FR  60706)  and  the 
August  15,  2011,  revised  proposed 
designation  (76  FR  50342),  which 
reached  a  wide  audience.  In  addition, 
there  have  been  and  continue  to  be 
processes  that  involve  and  educate 
stakeholders  and  the  public  in  the 
development  and  implementation  of  the 
LORP  and  OVLMP,  which  have  a  goal 
of  benefiting  the  flycatcher  and  its 
habitat.  The  educational  benefits  that 
might  follow  critical  habitat  designation 
(such  as  providing  information  to 
l-ADWP  managers  on  areas  important  to 
the  long-term  conservation  of  the 
flycatcher)  were  largely  provided  by  the 
Conservation  Strategy,  the  original 
designation  process  in  2004-2005  and 
publication  of  the  revised  critical 
habitat  in  2011  (76  FR  50542). 

Becau.se  of  the  ct)ntinu(;d  commitment 
by  the  L.ADWP  to  manage  their  lands  in 
a  manner  that  promotes  flycatcher 
conservation,  and  because  monitoring 
and  ada{)tive  management  are 
conducted  to  ensure  the  goals  of  the 
Con.servation  Strategy,  LORP,  and 
OVLMP  are  being  met.  we  believe  the 
designation  of  lands  managed  by  the 
LADWP  in  the  Owens  Management  Unit 
as  critical  habitat  would  provide  few  if 
any  additional  regulatory  and 
con.servation  benefits  to  the  species. 

B(mefits  of  Exclusion — Los  Angeles 
Department  of  Water  and  Power  Lands 

The  benefits  of  excluding  about  12H.5 
km  (79.8  mi)  of  LADWP  lands  from 
critical  habitat  designation  are 
considerable.  They  include:  (1)  A  strong 
likelihood  for  the  continued 
implementation  of  objectives  identified 
in  the  SWWF  Conservation  Strat<igy, 
Owens  Valley  Management  Plan,  and 
Lower  Ow’ens  River  Management  Plan; 
(2)  continued  and  strengthened  working 
relationship  with  the  LADWP  and 
stakeholders  to  promote  the 
cons(!rvation  of  the  flycatcher  and  its 
habitat;  (8)  continued  meaningful 
collaboration  and  cooperation  in 
working  toward  recovering  the 
flycatcher,  including  con.servatif)n 


benefits  that  might  not  otherwise  occur; 
(4)  encouragement  of  other  local 
agencies,  organizations,  and  private 
landowners  to  complete  conservation 
plans  that  benefit  the  flycatcher  and 
other  federally  listed  species;  (5) 
encouragement  of  additional 
con.serv'ation  plan  development  in  the 
future  on  other  private  lands  that 
include  the  flycatcher  and  other 
federally  listed  species,  and  (6)  relieving 
landowners  from  any  additional 
regulatory  burden  that  might  be 
imposed  by  critical  habitat  designation. 

LADWP’s  implementation  of  their 
Gonservation  Strategy,  LORP,  and 
OVLMP,  are  consi.stent  with  the 
recovery  objectives  for  the  flycatcher. 

'File  LORP  and  OVLMP  took  years  to 
develop  in  cooperation  with  .several 
local  and  Slate  agencies,  organizations, 
and  the  public.  Additionally,  these 
plans  provide  conservation  benefits  for 
other  listed  species  and  unlisted 
sensitive  species. 

Imposing  an  additional  regulatory 
review  by  designating  critical  habitat 
may  undermine  many  of  these 
conservation  efforts  and  may  undermine 
the  con.servation  efforts  and 
partnerships  with  State  and  local 
agencies,  organizations,  and  private 
landowners  that  would  otherwise 
benefit  the  flycatcher  in  this  and  other 
Management  Units  and  benefit  other 
species. 

Designation  of  critical  habitat  on 
lands  managed  by  the  LADWP  in  the 
Owens  Management  Unit  could  also  be 
viewHid  as  a  disincentive  to  those 
entities  currently  developing  or 
considering  developing  similar  plans. 
One  of  the  incentives  for  undertaking 
conservation  is  greater  ease  of 
permitting  where  li.sted  species  are 
affected.  Excluding  LADWP  lands  in  the 
Owens  Management  Unit  wdll  also 
|)re.serve  a  partnership  between  the 
Service  and  the  LADWP,  which  may 
encourage  other  conservation 
partnerships  between  our  two  entities  in 
the  future. 

Benefits  of  Exclusion  Outweigh  the 
Bjiiiefits  of  Inclusion — Los  Angelos 
D(!partment  of  Water  and  Power  l.ands 

As  discussed  in  the  Benefits  of 
Inclusion — Los  Angeles  Department  of 
Water  and  Power  Lands  section  above, 
we  believe  the  regulatory  benefits  of 
designating  critical  habitat  along  the 
Owens  River  would  be  minimized 
because  of  the  implementation  of 
LADWP’s  Conservation  Strategy,  LORP. 
and  OVLMP.  These  plans  address 
con.servation  i.ssues  from  a  coordinated, 
integrated  perspective  rather  than  a 
piecemeal,  project-by-project  approach 
and  will  achieve  more  flycatcher 


conservation  than  we  would  achieve  by 
multiple  site-by-sile,  project-by-project 
.section  7  consultations  involving 
consideration  of  critical  habitat. 

There  is  limited  Federal  involvement 
in  the  Owens  Management  Unit.  In  the 
past,  the  EPA  provided  grants  that  were 
applied  to  implementing  environmental 
compliance;  constructing  the  pump 
station,  water  control  and  measuring 
facilities,  and  fences;  and  modifying  the 
river  intake  structure  for  LORP 
imj)lementation.  The  Corps  issued  a 
permit  under  the  Clean  \Vater  Act  to 
construct  and  modify  some  of  these 
facilities  and  to  conduct  maintenance 
activities  in  wetland  areas  for  LORP 
implementation  (EPA  and  LADWP 
2004,  entire).  Although  there  was  a 
Federal  nexus,  the  section  7 
con.sultation  process  for  these  proposed 
actions  resulted  in  a  determination  that 
their  implementation  would  not  affect 
species  li.sted  under  the  Act  including 
th(!  flycatcher.  .Since  the 
implementation  of  these  activities  for 
the  LORP.  we  are  not  aware  of  any  other 
discretionary  actions  wdth  a  Federal 
nexus  in  the  Owens  Management  Unit, 
riierefore,  we  anticipate  there  will  also 
likely  be  limited  future  section  7 
consultations  under  the  Act.  The 
exce[)tion  is  the  LADWP's  reque.st  for  an 
incidental  take  permit  from  the  Service 
under  .section  10(a)(1)(B)  of  the  Act  from 
the  development  of  a  HCP.  As  part  of 
the  permit  evaluation  process,  the 
Service  must  conduct  an  internal 
section  7  consultation.  Therefore,  we  do 
not  expect  the  consultation  {)rocess 
und(!r  section  7  of  the  Act  to  occur  in 
this  management  unit  in  the  future 
except  with  the  Service  under  section 
10(a)(1)(B)  of  the  Act.  We  believe  the 
con.servation  benefits  for  the  flyr:atcher 
that  would  ocf:ur  as  a  result  of 
designating  128.5  km  (79.8  mi)  along  the 
Owens  River  as  critical  habitat  is 
minimal  compannl  to  the  overall 
conservation  benefits  for  the  species 
that  are  and  will  be  realized  through  the 
continued  implementation  of  the 
Conservation  Strategy,  LORP.  and 
OVLMP. 

Furthermore,  the  educational  Ixmefits 
of  critical  habitat  d(;.signation.  including 
informing  the  LADWP  and  the  public  of 
areas  important  for  the  long-term 
conservation  of  the  species,  have  been 
and  continue  to  be  accomplished 
through  notices  of  public  comment 
periods  a.s.sociated  with  the  original 
flycatcher  critical  habitat  rule  (69  FR 
60706),  the  revised  propo.sed  rule  (76  FR 
-  50542),  and  the  extensive  public 

involvement  process  associated  with  the 
development  and  implementation  of  the 
LORP  and  OVLMP.  For  these  reasons, 
we  bidieve  that  designating  critical 
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habitat  has  little  benefit  in  areas  covered 
by  the  Conservation  Strategy,  LORP,  and 
OVLMP. 

The  exclusion  of  the  LADWP  lands 
from  flycatcher  critical  habitat  will  help 
preserve  the  partnerships  that  we 
developed  with  the  LADWP.  Much  of 
the  historic  and  current  range  and 
habitat  of  the  flycatcher  occurs  on  non- 
federal  lands.  Our  goal  of  recovering  the 
flycatcher  cannot  occur  without  the 
help  of  numerous  non-federal 
landowners.  Therefore,  these 
partnerships  with  non-federal 
landowners  are  critical  for  flycatcher 
conservation.  In  the  Owens 
Management  Unit,  the  major  landowner 
is  the  LADWP.  Recovering  the 
flycatcher  in  this  unit  cannot  occur 
without  their  help  and  cooperation. 

This  partnership  may  also  help 
encourage  new  partnerships  with  other 
landowners  and  jurisdictions. 

We  reviewed  and  evaluated  the 
exclusion  of  128. .5  km  (79.8  mi)  of  the 
Owens  River  from  final  revised  critical 
habitat  designtitidn  for  the  flycatcher, 
and  based  on  the  above  corvsiderations 
and  consistent  with  the  direction 
provided  in  section  4(b)(2)  of  the  Act. 
we  have  determined  that  the  benefits  of 
excluding  the  Owens  River  within  the 
Owens  Management  Unit  outweigh  the 
benefits  of  including  them.  As  discussed 
above,  LADWP's  Conservation  .Strategy, 
LORI’,  and  OVLMP  will  provide  for  the 
enhancement  and  management  of 
habitat  for  and  features  essential  to 
flycatcher  conservation. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Los  Angeles  Department 
of  Water  and  Power  Lands,  Owens 
River,  California 

We  do  not  believe  that  this  exclusion 
would  result  in  the  extinction  of  the 
species  because  the-implementation  of 
the  Conservation  .Strategy,  LORP,  and 
OVLMP  conserve  the  flycatcher  and  its 
habitat  along  the  Owens  River  through 
the  management,  monitoring,  and 
adaptive  management  practices 
described  above.  As  a  result  of  ongoing 
management  and  conservation  of  the 
flycatcher  and  its  habitat  on  LADWP 
lands  in  Inyo  and  Mono  Counties 
through  development  and 
implementation  of  the  Conservation 
Strategy,  LORP,  and  OVLMP,  the 
Secretary  has  determined  to  use  his 
di.scretion  to  exclude  the  128. .5  km  (79.8 
mi)  of  the  Owens  River  managed  by  the 
LADWP  in  the  Owens  Management  Unit 
from  critical  habitat  under  section 
4(b)(2)  of  the  Act. 


Kern  Management  Unit 
Sprague  Ranch  Management  Plan 

Section  4(b)(2)  of  the  Act  requires  us 
to  consider  other  relevant  impacts,  in 
addition  to  economic  impacts,  of 
designating  critical  habitat.  The  Sprague 
Ranch,  included  in  the  Kern 
'Management  Unit,  warrants  exclusion 
from  the  final  designation  of  critical 
habitat  under  section  4(b)(2)  of  the  Act 
becau.se  we  have  determined  that  the 
benefits  of  excluding  Sprague  Ranch 
from  flycatcher  critical  habitat 
designation  will  outweigh  the  benefits 
of  including  it  in  the  final  designation 
based  on  the  long-term  protections 
afforded  for  flycatcher  habitat.  The 
following  repre.sents  our  rationale  for 
exiduding  the  .Sprague  Ranch  from  the 
final  designated  critical  habitat  for  the 
flycatcher  in  the  Kern  Management 
Unit. 

The  .Sprague  Ranch  is  an 
approximately  1,772-ha  (4,.380-ac) 
parcel  which  was  purcha.sed  in  a  public- 
private  partnership  by  Audubon,  CDFG, 
and  the  Corps  in  2005.  Approximately 
872  ha  (1,882  ac)  of  the  ,Sprague  Ranch 
are  owned  in  fee  by  Audubon  and 
approximately  1,100  ac  (2,718  ac) 
owned  in  fee  by  CDF’G.  The  jiroposed 
critical  habitat  designation  included 
approximately  4.0  km  (2.5  mi)  or  313  ha 
(774  ac)  of  the  Sprague  Ranch.  The 
Corps  funding  used  to  purcha.se  and 
manage  Sprague  Ranch  was  as  a  result 
of  biological  opinions  for  the  long-term 
operation  of  Lake  Isabella  Dam  and 
Reservoir  (Service  1998,  2000,  2005) 
specifically  to  provide  habitat  for  and 
conservation  of  the  flycatcher.  The 
vegetation  on  the  .Sprague  Ranch  is 
willow  (.S0/1.Y  sp.)  and  Fremont 
cottonwood,  open  water,  wet  meadows, 
and  grasslands.  During  the  periods  of 
time  flycatcher  habitat  is  not  available 
as  result  of  periodic  inundation  from 
Isabella  Dam  and  Reservoir  operations, 
.Sprague  Ranr;h  is  expected  to  provide 
habitat  for  the  flycatcher.  The  Corps 
funding  was  used  to  generate 
partnership  challenge  funding  from  the 
State  of  California  Wildlife  Conservation 
Board  (WCB)  and  resulted  in  the 
acquisition  of  the  larger  ranch  property, 
which  provides  additional  benefits  to 
the  flycatcher. 

The  Sprague  Ranch  is  located 
immediately  north  and  adjacent  to  the 
Kern  River  Preserve  (KRP),  which  is 
owned  and  operated  by  Audubon,  and 
shares  a  common  border  with  the  KRP 
of  over  4.8  km  (3  mi).  Together  these  co¬ 
managed  lands  provide  opportunities 
for  flycatcher  breeding,  feeding,  and 
sheltering.  'Fhe  flycatcher  occurs 
throughout  the  Kern  Management  Unit, 
which  includes  portions  of  the  Sprague 


Ranch.  The  Sprague  Ranch  contains 
existing  riparian  forest  that  can  support 
and  maintain  nesting  territories  and 
migrating  and  dispersing  flycatchers. 
Other  portions  of  the  Ranch  require 
management  in  order  to  become  nesting 
flycatcher  habitat.  Activities  such  as 
cowbird  trapping,  exotic  vegetation 
control,  and  native  tree  plantings  are 
other  management  activities  expected  to 
occur.  The  Ranch  is  currently  being 
managed  in  accordance  with  the  terms 
and  conditions  of  the  biological 
opinions  (cited  above)  specifically  for 
the  benefit  of  the  flycatcher  and  a 
management  plan  prepared 
cooperatively  by  the  agencies  and 
Audubon. 

The  Sprague  Ranch  is  managed 
pursuant  to  a  conservation  plan  dated 
January  25,  2005.  This  plan  was 
prepared  in  partnership  with  the 
.Service,  National  Fish  and  Wildlife 
Foundation  (NFWF),  GDFG,  WCB,  the 
Packard  Foundation  and  Audubon  to 
provide  consistent  management  of  lands 
acquired  in  the  Kern  Management  Unit 
in  compliance  with  the  biological 
opinions  issued  by  the  Service. 
Management  actions  required  for  the 
Sprague  Ranch  include;  Demographic 
surveys,  cowbird  trapping,  nonnative 
vegetation  removal,  livestock  exclusion, 
hydrologic  improvement,  planting  of 
native  vegetation,  noxious  weed  control 
activities,  flood  irrigating  low-lying 
areas,  upgrading  of  fencing,  upgrading 
irrigation  systems,  monitoring,  and 
reporting.  These  measures  will  assist  in 
improvement,  management,  and 
conservation  of  flycatcher  habitat. 

Habitat  assessments  have  been 
conducted  on  the  property  which 
concluded  that  approximately  188  ha 
(414  ac)  of  land  are  currently  available 
as  potential  breeding  habitat,  and 
another  approximately  227  ha  (561  ac) 
were  identified  as  potentially  restorable 
to  support  a  mosaic  of  habitat  that  could 
be  used  by  flycatchers  during  post- 
breeding  dispersal  and  migration.  By 
using  the  available  water  supply  and 
distribution  system,  managing  grazing 
practices,  removing  invasive  non-native 
plant  species,  and  planting  riparian 
vegetation,  the  Sprague  Ranch  has  the 
potential  for  improvement  of 
approximately  395  ha  (975  acf  into  a 
mosaic  of  habitat  similar  to  the  Kern 
River  Preserve  (KRP)  and  the  South  Fork 
Wildlife  Area  (SFWA).  In  addition,  the 
water  supply  and  distribution  system  of 
the  .Sprague  Ranch  has  a  beneficial 
effect  on  the  hydrology  that  supports  the 
riparian  habitats  within  the  KRP  and  the 
SFWA. 
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Benefits  of  Inclusion — Sprague  Ranch 

As  discussed  above  under 
Application  of  Section  4(b)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

The  Kern  River  is  known  to  he 
occupied  by  flycatchers  and  therefore,  if 
a  Federal  action Or  permitting  occurs, 
there  is  a  c;atalyst  for  evaluation  under 
.section  7  of  the  Act.  Through  section  7 
consultation,  .some  minimal  benefit 
could  occur  from  a  critical  habitat 
designation  at  the  Sprague  Ranch.  The 
Sprague  Ranch  may  have  additional 
conservation  value  above  sustaining 
existing  popnlations  becauRe  it  is  being 
managed  to  not  only  maintain  existing 
habitat,  hut  also  to  improve,  protect,  and 
possibly  expand  upon  the  amount  of 
nesting  habitat  that  would  provide  for 
growth  of  existing  populations. 
Expansion  of  existing  populations  in 
these  areas  would  he  an  element  of 
nicovering  the  flycatcher.  Howev<>r, 
because  this  piece  of  land  was 
purchased  and  is  being  managiul 
specifically  for  flycatcher  habitat, 
federal  actions  are  unlikely  to  occur  to 
which  would  pnweni  the.se  goals  from 
occurring.  The  implementation  of  future 
management  actions  to  improve 
flycatcher  habitat  on  Sprague  Ranch  are 
unlikely  to  require  .section  7 
consultation  between  the  (lorps  (the 
likely  federal  action  agency)  and  the 
Service,  hei;auseall  habitat 
improvement  and  management  actions 
are  not  likely  to  result  in  adverse  effects 
to  the  flycatcher  or  its  habitat 
(Tolleffson,  R.  2012.  pers.  comm.).  As  a 
result,  any  rare  Federal  action  that  may 
result  in  formal  consultation  will  likely 
residt  in  only  discretionary  conservation 
recommendations  (i.e.,  adverse 
modification  threshold  is  not  likely  to 
he  reached).  Therefore,  we  believe  there 
is  an  extremely  low  probability  of 
mandatory  elements  (i.e.,  rea.sonable 
and  prudent  alt(jrnatives)  arising  from 
formal  .section  7  consultations  that 
include  consideration  of  designated 
flycatcher  critical  habitat,  and  as  a 
result,  the  benefits  of  inclusion  are 
minimized. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners,  agencies. 


tribes,  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
on  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
con.servation  activities,  is  valuable.  The 
designation  of  critical  habitat  may  also 
strengthen  or  reinforce  some  Federal 
laws  such  as  the  Clean  Water  Act  and 
CEQA.  These  laws  analyze  the  potential 
for  projects  to  significantly  affect  the 
environment.  Critical  habitat  may  signal 
the  presence  of  sensitive  habitat  that 
could  otherwise  be  missed  in  the  review 
proce.ss  for  the.se  other  environmental 
laws. 

We  believe  that  there  would  be  little 
educational  and  informational  benefit 
gained  from  including  this  portion  of 
the  Kern  River  within  the  designation 
becau.se  the  Sprague  Ranch  was 
purchased  specifically  for  flycatcher 
habitat,  and  therefore  it  is  well  known 
as  an  important  area  for  flycatcher 
management  and  recovery.  Also, 
managing  agencies  such  as  the  Corps, 
C.DI'G,  and  Audubon  are  implementing 
a  long-term  management  plan  that 
addresses  flycatcher  habitat,  therefore 
the  educational  benefits  or  additional 
support  for  implementing  other 
environment  regulations  from  a  critical 
habitat  designation  are  not  expected  to 
be  realized  in  this  area. 

Benefits  of  Exclusion — Sprague  Ranch 

We  believe  the  conservation  benefits 
that  would  be  realized  by  foregoing 
designation  of  critical  habitat  for  the 
flycatcher  on  the  Sprague  Ranch 
include:  (1)  Continuance  and 
strengthening  of  our  effective  working 
relationship  with  the  Corps.  CDF(i,  and 
Audubon  to  promote  flycatcher 
conservation  and  its  habitat  as  opposed 
to  reactive  redundant  regulation:  (2) 
allowance  for  continued  meaningfiil 
collaboration  and  cooperation  in 
working  toward  species  recovery;  and 
(3)  encourageimmt  of  additional 
conservation  for  the  flycatcher  and  other 
federallv  listed  and  sensitive  species. 

The  flycatcher  occurs  on  botn  public 
and  private  lands  throughout  the  Kern 
Management  Unit,  but  tbe  Sprague 
Ranch  is  somewhat  unique  in  that  it  is 
a  partnership  between  the  Corps,  CDFG, 
Audubon,  and  the  Service.  The 
management  of  Sprague  Ranch  is 
conducted  in  accordance  with  the  terms 
and  conditions  of  a  biological  opinion, 
which  require  actions  for  the 
conservation  of  flycatchers. 

Proactive  conservation  efforts  and 
partnerships  with  private  or  non- 
Federal  entities  are  necessary  to  prevent 
the  extinction  and  promote  the  recovery 


of  the  flycatcher  in  the  Kern 
Management  Unit.  Therefore,  we  believe 
that  flycatcher  habitat  located  within 
properties  covered  by  management 
plans  or  conservation  strategies  that 
protect  or  enhance  its  habitat  will 
benefit  substantially  from  voluntary 
landowner  management  actions. 

Because  the  conservation  benefits  of 
critical  habitat  are  primarily  regulatory 
or  prohibitive  in  nature,  the  Serv'ice 
contends  that  where  consistent  with  the 
discretion  provided  by  the  Act,  it  is 
necessary  to  implement  policies  that 
provide  positive  incentives  to  private 
landowners  to  voluntarily  conserve 
natural  resources  and  that  remove  or 
reduce  disincentives  to  con.servation 
(Wilcove  et  al.  1996,  pp.  1-15;  Bean 
2002,  pp.  1-7).  Thus,  we  believe  it  is 
es.sential  for  the  recovery  of  the 
flycatcher  to  build  on  continued 
conservation  activities  such  as  these 
with  proven  partners,  and  to  provide 
positiv'e  incentives  for  other  private 
landowners  who  might  be  considering 
iinjilementing  voluntary  conservation 
activities  but  have" concerns  about 
incurring  incidental  regulatory  or 
economit:  impacts. 

The  Benefits  of  Tixclusion  Outweigh  the 
Benefits  of  Inclusion — Sprague  Ranch 

Based  on  the  above  consid(?rations  we 
have  determined  that  the  benefits  of 
excluding  the  Sprague  Ranch  from 
critical  habitat  in  the  Kern  Management 
Unit  outweigh  the  benefits  of  including 
it  as  critical  habitat  fos  the  flvcatcber. 

The  Sprague  Ranch  was  purchased 
specifically  to  manage  habitats  for  tbe 
flycatcher  and  is  jointly  managed  by  the 
G.orps,  GUFG,  and  Audubon  in 
accordance  with  the  terms  and 
conditions  of  the  biological  opinions 
that  have  resulted  in  a  positive  working 
partnership.  The  strategy  of  the 
managing  partnership  is  to  implement 
management  and  habitat  improvement 
measiinis  to  achieve  flycatcher 
conservation  goals.  There  are  little 
additional  educational  or  regulatory 
benefits  of  including  these  lands  as 
critical  habitat.  The  Kern  River  is  well 
known  by  the  public  and  managing 
agencies  for  its  value  and  importance  to 
the  flycatcher.  Likewise,  there  will  be 
little  additional  Federal  regulatory 
benefit  to  the  species  because  (a)  there 
is  a  low  likelihood  that  the  Sprague 
Ranch  will  be  negatively  affected  to  any 
significant  degree  by  Federal  activities 
that  were  not  consulted  on  in  the 
existing  biological  opinions  pursuant  to 
section  7  consultation  requirements, 
and  (b)  the  Sprague  Ranch  is  being 
managed  in  accordance  with  the  terms 
and  conditions  of  the  biological 
opinions  and  we  believe  that  ba.sed  on 
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ongoing  management  activities  there 
would  be  no  additional  requirements 
pursuant  to  a  consultation  that 
addresses  critical  habitat. 

We  tielieve  the  conservation  measures 
for  the  flycjitcher  that  are  occurring  or 
will  be  u.sed  in  the  future  on  the 
Sprague  Ranch  (i.e.,  demographic 
surveys,  cowbird  trapping,  nonnative 
vegetation  removal,  livestock  exclusion, 
hydrologic  improvement,  planting  of 
native  vegetation,  monitoring,  and 
reporting)  provide  as  many,  and  likely 
more,  overall  benefits  than  would  be 
achieved  through  implementing  section 
7  consultations  on  a  project-by-project 
basis  under  a  critical  habitat 
designation.  This  is  because 
management  that  is  occurring  or  that  is 
planning  to  occur  will  be  the  same 
activities  that  vvoidd  be  implemented  in 
order  to  maintain  or  improve  flycatcher 
habitat. 

In  conclusion,  we  find  that  the 
exclusion  of  critical  habitat  on  the 
Sprague  Ranch  would  most  likely  have 
a  net  positive  con.servation  effect  on  the 
recoverv  and  con.servalion  of  the 
flycatcher  when  compared  to  the 
positive  conservation  effects  of  a  critical 
habitat  designation.  As  described  above, 
the  overall  benefits  to  the  flycatcher  of 
a  critical  habitat  designation  for  this 
property  is  relatively  small.  In  contrast, 
we  believe  that  this  exclusion  will 
enhance  our  existing  partnership  with 
the  Corps,  CUFC,  and  Audubon,  and  it 
will  .set  a  positive  example  and  could 
provide  positive  im;entives  to  other 
non-F'ederal  landowners  who  may  be 
considering  implementing  voluntary 
conservation  activities  on  their  lands. 

We  conclude  there  is  a  higher  likelihood 
of  beneficial  con.servation  activities 
occurring  in  the.se  and  other  areas  for 
the  flycatcher  without  designated 
critical  habitat  than  there  would  be  with 
designated  critical  habitat  on  the 
Sprague  Ranch. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Sprague  Ranch 
We  believe  that  exclusion  of  these 
lands  will  not  result  in  the  extinction  of 
the  subspecies  because  the  flycatcher 
already  occupies  the  Sprague  Ranch  and 
other  portions  of  the  Kern  River  and 
there  is  a  long-term  commitment  by 
proven  land  management  partners  to 
manage  this  property  specifically  for  the 
flycatcher.  Actions  that  might  adversely 
affect  the  subspecies,  while  not 
anticipated  to  occur  within  this 
property,  are  expected  to  have  a  Federal 
nexus,  and  would  thus  undergo  a 
section  7  consultation  with  the  Service. 
The  jeopardy  standard  of  section  7  and 
routine  implementation  of  habitat 
preservation  through  the  section  7 


process  provide  assuranta;  that  the 
species  will  not  go  extinct.  In  addition, 
the  flycatcher  is  protectefl  from  take 
under  section  9  of  the  Act.  The 
exclusion  leaves  these  protections 
unchanged  from  those  that  would  exist 
if  the  excluded  areas  were  designated  as 
critical  habitat. 

Another  rea.son  that  exclusion  of  these 
lands  will  not  result  in  extinction  of  tin; 
species  is  that  critical  habitat  is  being 
designated  for  the  flycatcher  in  other 
areas  along  the  Kern  River  that  will  be 
accorded  the  protection  from  adverse 
modification  by  Federal  actions  using 
the  conservation  standard  based  on  the 
Ninth  Circuit  decision  in  Gifford 
Pinchot.  Additionally,  the  flycatcher 
occurs  on  other  adjacent  lands  protected 
and  managed  either  explicitly  for  the 
subspetaes,  or  indirectly  through  more 
general  objectives  to  protect  natural 
habitat  values.  This  provides  protection 
from  extinction  while  conservation 
mea.sures  are  being  implemented. 

Hafenfeld  Ranch  Management  Plan 

Hafenfeld  Ranch  is  approximately  100 
ha  (247  ac)  in  size  and  lies  on  and 
adjacent  to  the  South  Fork  Kern  River. 
Within  the  larger  ranch  are  two 
perpetJial  con.servation  easements  that 
were  placed  for  the  purposes  of  riparian 
and  wetland  vegetation  protection  and 
flycatcher  conservation.  The  landowner 
granted  these  easements  willingly  and 
in  partnership  with  Department  of 
Agricidture-Natural  Resource 
(Conservation  Service  (NRCCS),  the 
Service,  Corps,  and  California 
Rangeland  Trust  ((CRT).  Approximately 
0.3  km  (0.2  mi)  or  about  49  ha  (122  ac) 
of  the  Hafenfeld  Ranch  was  proposed 
for  designation  of  flycatcher  critical 
habitat. 

The  Hafenfeld  Ranch  is  part  of  a 
continuous  corridor  of  flycatcher  habitat 
along  the  south  fork  of  the  Kern  River 
that  connects  the  east  and  west 
.segments  of  the  KRP.  'I’he  dominant 
vegetation  in  the  Kern  Management  Unit 
is  willow  [Salix  sp.)  and  cottonwood 
[Populus  fremontii).  (Jther  plant 
communities  of  the  Kern  Management 
Unit  include  open  water,  wet  meadow, 
and  riparian  uplands.  Portions  of  the 
Hafenfeld  Ranch  are  .seasonally  flooded, 
forming  a  mosaic  of  wetland 
communities  throughout  the  area.  The 
remainder  of  the  property  consists  of 
wet  meadow  and  riparian  upland 
habitats,  consi.stent  with  the  character  of 
habitat  along  the  south  fork  Kern  River 
and  the  Kern  Management  Unit. 
Flycatchers  have  been  recorded 
throughout  the  south  fork  Kern  River 
and  the  Hafenfeld  Ranch. 

I’he  first  conservation  ea.sement  of 
approximately  38  ha  (93  ac)  was 


recorded  in  1996,  between  the 
landowner  and  the  NRCS  under 
authority  of  the  Wetland  Reserve 
Program.  'I’he  purpose  of  the  easement 
isto“*  *  *  re.store,  protect,  manage, 
maintain,  and  enhance  the  functional 
values  of  wetlands  and  other  lands,  and 
ft)r  the  conservation  of  natural  values 
including  fish  and  wildlife  habitat, 
water  quality  improvement,  flood  water 
retention,  groundwater  recharge,  open 
space,  aesthetic  values,  and 
environmental  education.  It  is  the  intent 
of  NRUS  to  give  the  Landowner  the 
opportunity  to  participate  in  restoration 
and  management  activities  in  the 
easement  area.” 

The  second  conservation  easement  of 
approximately  57  ha  (140  ac)  was 
recorded  in  2007,  between  the 
landowner  and  URT  as  a  result  of 
biological  opinions  for  the  long-term 
operation  of  Lake  Isabella  Dam  and 
Reservoir  (Service  1996,  2000,  2005) 
specifically  to  provide  habitat  and 
conservation  for  the  flycatcher.  The 
purposes  of  tlie  easement  includes;  (1) 
Protection  of  the  riparian  area 
historically  used  by  breeding 
flycatchers;  (2)  continuation  of  flows 
into  the  riparian  area;  and  (3)  protection 
of  riparian  habitat.  An  endowment  to 
implement  these  purposes  was  granted 
by  the  Corps  to  the  National  Fish  and 
Wildlife  Foundation  to  be  utilized  by 
CRT. 

The  Hafenfeld  conservation  easement, 
recorded  in  favor  of  CRT  under 
authorities  of  the  biological  opinion 
issued  to  the  Corps,  is  managed 
pursuant  to  a  conservation  plan  dated 
January  25,  2005.  This  plan  was 
prepared  in  partnership  with  the 
Service,  NFWF,  CDFG,  WCB,  the 
Packard  Foundation,  and  Audubon  to 
provide  consistent  management  of  lands 
acquired  in  the  Kern  Management  Unit. 
Management  activities  that  will  protect, 
maintain,  and  improve  flycatcher 
habitat  include:  (1)  Limiting  public 
access  to  the  site,  (2)  managing  gfazing, 
(3)  protection  of  the  site  from 
development  or  encroachment,  (4) 
maintenance  of  the  site  as  permanent 
open  space  that  has  been  left 
predominantly  in  its  natural  vegetative 
state,  and  (5)  the  spreading  of  flood 
waters  which  promotes  the  moisture 
regime  and  wetland  and  riparian 
vegetation  determined  to  be  essential  for 
flycatcher  conservation.  (3ther 
prohibitions  of  the  easements  which 
would  benefit  flycatcher  conservation 
include:  (1)  Haying,  mowing  or  .seed 
harvesting;  (2)  altering  the  grassland, 
woodland,  wildlife  habitat,  or  other 
natural  features;  (3)  dumping  refuse, 
wastes,  sewage,  or  other  debris;  (4) 
harvesting  wood  products;  (5)  draining, 
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dredging,  channeling,  filling,  leveling, 
pumping,  diking,  or  impounding  water 
features  or  altering  the  existing  surface 
water  drainage  or  flows  naturally 
occurring  within  the  easement  area;  and 
(B)  huilding  or  placing  structures  on  the 
easement.  Funding  for  the 
implementation  of  the  conservation 
plan  is  a.s.sured  hy  an  endowment  held 
by  NFWF’  and  through  commitments  hy 
NRC'.S,  CRT,  and  the  Hafenfeld  Ranch 
under  provisions  of  the  Conservation 
Fasemcnt. 

Benefits  of  Inclusion — Hafenfeld  Ranch 

As  discussed  above  under 
Application  of  Section  4(b)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  li.sted 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analyiiis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

The  Kern  River  is  knf)wn  to  he 
occu{)ied  hy  flycatchers  and  therefore,  if 
a  Federal  action  or  permitting  occurs, 
there  is  a  catalyst  for  evaluation  under 
section  7  of  the  Act.  Through  section  7 
consultation,  some  minimal  benefit 
could  occur  from  a  flvcatcher  critical 
habitat  designation  at  the  Hafenfeld 
Ranch.  The  Hafenfeld  Ranch  may  have 
additional  conservation  valm;  above 
sustaining  existing  llycatcher 
populations  het:ause  it  is  being  managed 
to  not  only  maintain  existing  habitat, 
but  also  to  improve,  protect,  and 
possibly  expand  upon  tin;  amount  of 
nesting  habitat  that  would  provide  for 
growth  of  existing  populations. 
Kxpansion  of  existing  populations  in 
these  areas  would  lx;  an  element  of 
recov»;ring  the  flycatcher.  However, 
because  these  lands  are  privat(;ly  owned 
and  not  under  f»;deral  management,  the 
occurrence  of  federal  actions  that  would 
generate  evaluation  uinler  section  7  and 
a  critical  habitat  designation  are 
expected  to  be  limited.  Additionally,  the 
established  conservation  easements 
goals  (“*  *  *  restore,  protect,  manage 
*  *  *  the  functional  values  *  *  *  for 
the  con.servation  of  *  *  *  fish  and 
wiltllife  habitat  *  *  *”)  are  intended  to 
protect  riparian  vegetation  and  the 
flycatcher.  As  result,  it  is  not  likely  that 
federal  actions  or  the  easement  holder 
would  allow  actions  that  would  result 
in  depreciable  diminishment  or  a  long¬ 
term  reduction  of  the  capability  of  the 
habitat  to  recover  existing  populations. 
As  a  result,  any  ran;  Federal  action  that 
may  result  in  formal  consultation  will 


likely  result  in  only  di.scretionary 
conservation  recommendations  {i.e., 
adverse  modification  threshold  is  not 
likely  to  be  reached).  Therefore,  we 
believe  there  is  an  extremely  low 
probability  of  mandatory  elements  (i.e., 
reasonable  and  prudent  alternatives) 
arising  from  formal  .section  7 
consultations  that  include  consideration 
of  designated  flycatcher  critical  habitat, 
and  as  a  result,  the  benefits  of  inclusion 
are  minimized. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners,  agencies, 
tribes,  and  the  public  regarding  the 
potential  con.servation  value  of  an  area, 
and  may  help  focus  con.servation  (dforts 
on  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
conservation  activities,  is  valuable.  The 
designation  of  critical  habitat  may  also 
strengthen  or  reinforce  some  Federal 
laws  such  as  the  (3ean  Water  Act  and 
CIEQA.  The.se  laws  analyze  the  potential 
for  projects  to  significantly  affect  the 
environment.  Critical  habitfit  may  signal 
the  presence  of  sensitive  habitat  that 
could  otherwi.se  be  missed  in  the  review 
process  for  these  other  environmental 
laws. 

We  believe  that  there  would  be  little 
educational  and  informational  benefit 
gained  from  including  tins  portion  of 
tbe  Kern  River  within  the  designation 
because  the  Hafenfeld  Rauch 
established  con.servation  easements  that 
addre.ssed  the  llycatcher  and  its  habitat, 
and  therefore  it  is  well  known  as  an 
important  area  fi)r  llycatcher 
management  and  recovery.  Al.so. 
managing  agencies  such  as  the  Corps, 
NRCS,  Service,  CRT,  and  CDFG  were 
involved  with  establishing  these 
easements  and  development  of  a  long¬ 
term  management  plan  that  addresses 
flycatcher  habitat;  ther(;fore  the 
educational  benefits  or  additional 
support  for  implementing  other 
environment  regulations  from  a  critical 
habitat  designation  are  not  expected  to 
be  realized  in  this  area. 

Benefits  of  Exclusion — Hafenfeld  Rauch 

We  believe  conservation  Ixmefits 
wf)uld  be  realized  by  foregoing 
designation  of  critical  habitat  for  the 
flycatcher  at  the  Hafenfeld  Ranch 
include;  (1)  Continuance  and 
strengthening  of  our  effective  working 
relationship  with  the  Hafenfeld  Ranch 
and  th(;  Corps,  CRT,  and  (^DFG  to 
promote  voluntary,  proactive 
conservation  of  the  flycatcher  and  its 
habitat  as  oppo.sed  to  reactive 
regulation:  (2)  allowance  for  continued 


meaningful  collaboration  and 
cooperation  in  working  toward  species 
recovery,  including  con.servation 
benefits  that  might  not  otherwise  occur; 
and  (3)  encouragement  of  additional 
conservation  oa.sements  and  other 
conservation  and  management  plan 
development  in  the  future  on  the 
Hafenfeld  Ranch  and  other  lands  for  the 
llycatcher  and  other  federally  li.sted  and 
.sensitive  species. 

The  flycatcher  occurs  on  public  and 
jjrivate  lands  throughout  the  Kern 
Management  Unit.  Proactive  voluntary 
conservation  efforts  hy  private  or  non- 
Federal  entities  are  necessary  to  prevent 
the  extinction  and  promote  the  recovery 
of  the  flycatcher  in  the  Kern 
Management  Unit. 

Proactive  conservation  efforts  and 
partnerships  with  private  or  non- 
Federal  entities  are  nece.s.sary  to  prevent 
the  extinction  and  promote  the  recovery 
of  tbe  flycatcher  in  the  Kern 
Management  Unit.  Therefore,  we  believe 
that  flycatcher  luibitat  located  within 
private  properties,  like  the  Hafenfeld 
Ranch,  covered  by  management  plans  or 
conservation  strategies  that  protect  or 
enhance  its  habitat  will  benefit 
substantially  from  voluntary  landowner 
management  actions. 

Bi'cause  tin;  conservation  benefits  of 
critical  habitat  are  primarily,  regulatory 
or  prohibitive  in  nature,  the  Service 
believes  that  where  consistent  with  the 
(li.scretion  provided  by  the  Act.  it  is 
necessary  to  implement  policies  that 
provide  positive  incentiv<;s  to  private 
landowners  to  voluntarily  conserve; 
natural  resources  and  that  remove  or 
reduce  disincentives  to  conservation 
(Wilcove  ct  ai.  HIBB,  l-l.B;  Bean  2002. 
1-7).  Thus,  wo  believe  it  is  e.ssential  for 
tbe  recovery  of  the  fiveatcher  to  build 
on  continued  conservation  ac:tivities 
such  as  these  w'ith  proven  partners,  like 
the  Hafenfeld  Ranch,  and  to  [)rovide 
positive  incentives  for  other  private 
landowners  who  might  be  considering 
implementing  voluntary  con.servation 
activities  but  have  concerns  about 
incurring  incidental  regulatory  or 
economic  impacts. 

The  Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — Hafenfeld  Ranch 

Bas(;d  on  the  above  considerations, 
we  have  determined  that  the  benefits  of 
excluding  the  Hafenfeld  Parcel  from 
critical  habitat  in  the  Kern  Management 
Unit  outweigh  the  benefits  of  including 
it  as  critical  habitat  for  the  flycatcher. 
The  Hafenfeld  Parcel  is  currently 
operating  under  a  con.servation  plan  to 
implement  conservation  measures  and 
achi(!ve  important  conservation  goals 
through  the  conservation  measures 
described  above,  as  well  as  land  and 
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water  management  efforts  such  as 
willow  planting  and  management  of 
surface  flows  to  achieve  the  optimal 
flooding  regime  for  the  enhancement  of 
important  riparian  amf  wetland  habitat 
for  the  flycatcher. 

The  Service  believes  the  additional 
regulatory  and  educational  benefits  of 
including  these  lands  as  critical  habitat 
are  relatively  small.  The  Service 
anticipates  that  the  conservation 
strategies  w’ill  continue  to  be 
im[)lemented  in  the  future,  and  that  the 
funding  for  these  activities  will  be 
apportioned  in  accordance  with  the 
provisions  of  the  Conservation  Plan. 

The  designation  of  critical  habitat  can 
serve  to  educate  the  general  public  as 
well  as  conservation  organizations 
regarding  the  potential  conservation 
value  of  an  area,  but  this  goal  is  already 
being  accomplished  tfirough  the 
identification  of  this  area  in  the 
Conservation  Plan  d(;scrih(!d  above. 
Likewise,  there  will  be  little  additional 
Federal  regulatory  benefit  to  the  species 
becau.se  (a)  there  is  a  low  likelihood  that 
the  Hafenfeld  Parcel  will  be  negatively 
affected  to  any  significant  degree  by 
Federal  activities  rerpiiring  .sejction  7 
consultation,  and  (b)  we  believe  that 
based  on  ongoing  management  activities 
there  would  he  no  additional 
retjuirements jnirsuant  to  a  consultation 
that  addresses  critical  habitat. 

Excluding  these  privately  owned 
lands  with  conservation  strategies  from 
critical  habitat  may.  by  way  of  example, 
provide  positive  social,  legal,  and 
economic  incentives  to  other  non- 
Federal  landowners  wlm  <}wn  lands  that 
could  contribute  to  listed  species 
recovery  if  voluntary  conservation 
measures  on  these  lands  are 
implemented. 

We  believe  the  conservation  measures 
for  the  flycatcher  on  the  Hafenfeld 
Ranch  that  include  the  activities 
desi;ribed  above  that  include  land  and 
water  management  ac;tion.s  to  enhance 
important  riparian  and  wetland  habitat 
provide  as  much,  and  likely  more 
comprehensive  benefits  as  would  be 
achieved  through  implementing  section 
7  consultation  on  a  project-by-project 
basis  under  a  critical  habitat 
designation.  This  is  because  they  land 
managers  are  already  implementing 
actions  that  improve  and  maintain 
flycatcher  habitat. 

In  conclusion,  we  find  that  the 
exclusion  of  critical  habitat  on  the 
Hafenfeld  Parcel  would  most  likely  have 
a  net  positive  conservation  effect  on  the 
recovery  and  conservation  of  the 
flycatcher  when  compared  to  the 
positive  conservation  effects  of  a  critical 
habitat  designation.  As  described  above, 
the  overall  benefits  to  the  flycatcher 


from  a  critical  habitat  designation  on  the 
Hafenfeld  Ranch  an;  relatively  small.  In 
contrast,  we  believe  that  this  exc  lusion 
will  enhance  our  existing  partnership 
with  these  landowners,  and  it  will  scit  a 
positive  exanifcle  and  provide  positive 
incentives  to  other  non-Fctderal 
landowners  who  may  be  considering 
implementing  vcjluntary  c:onservation 
activities  on  their  lands.  We  conc.Iude 
th(!re  is  a  higher  likelihood  of  Ixmeficial 
conservation  activities  cjccurring  in 
these  and  other  arcias  for  the  flycatrdier 
without  designated  critical  habitat  than 
there  wouhl  be  with  dicsignated  critical 
habitat  on  the.se  properties. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Hafenfeld  Ranch 

We  believe  that  exclusion  of  thccse 
lands  will  not  result  in  the  extinction  of 
the  subspecies  bcK^ause  the  flycatcher 
alrcjady  occaipies  the  Hafenfeld  Ranch 
and  other  portions  of  the  Kcjrn  River  and 
there  is  a  long-term  commitment  by 
proven  land  management  partners  to 
manage  this  property  for  the  flycatcher. 
Actions  that  might  adversely  affect  the 
subspcjcies,  while  not  anticipated  to 
occur  within  this  property,  are  expecttul 
to  have  a  ffederal  nexus,  and  would  thus 
undergo  a  section  7  consultaticm  with 
the  Service.  The  jeopardy  .standard  of 
.section  7  and  routine  implementation  of 
habitat  preserv'ation  through  the  section 
7  process  provide  assurance  that  the 
s[)ecies  will  not  go  extinct.  In  addition, 
the  flycatcdier  is  protected  from  take 
under  .section  t)  of  the  Act.  'f’he 
exclusion  leaves  the.se  protections  •* 
unchanged  from  those  that  would  exist 
if  the  excluded  areas  were  designated  as 
critical  habitat. 

Another  rea.son  that  exclusion  of  the 
flafenfeld  Ranch  will  not  result  in 
extinction  of  the  species  is  that  critical 
habitat  is  being  designated  for  the 
flycatcher  in  other  areas  along  the  Kern 
River  that  will  be  accordrsd  the 
protection  from  adverse  modification  by 
Federal  actions  using  tbe  con.servation 
standard  based  on  the  Ninth  Circuit 
decision  in  (Ufforcl  Pinchot. 
Additionally,  the  flycatcher  occurs  on 
other  adjacent  lands  protected  and 
managed  either  explicitly  for  the 
subspecies,  or  indirectly  through  more 
general  objectives  to  protect  natural 
habitat  values.  This  provides  protection 
from  extinction  while  conservation 
measures  are  being  implemented. 

Salton  Management  Unit 

lipay  Nation  of  Santa  Ysabel  Partnership 

Plea.se  see  the  end  of  this  section  for 
a  discussion  about  our  partnership  with 
tribes  from  the  Santa  Ana,  .San  Diego, 
and  .Salton  Management  Units. 


Little  Colorado  Management  Unit 
Zuni  Pueblo  Managtunent  Plan 

Please  .see  the  end  of  this  section  for 
a  di.scussion  about  tribes  from  the  Little 
(felorado.  .San  Juan,  Verde,  Upper  Gila, 
and  Upper  Rio  Grande  Management 
Units  that  submitted  M.'inagement  Plans. 

Middle  Colorado,  Bill  Williams. 
Hoover  to  Parker  Dam,  and  Parker  Dam 
to  Southerly  International  Boundary 
Management  Units,  Arizona,  California, 
and  Nevada. 

Lower  Colorado  River  Multi-.Specics 
Conservation  Plan 

'I'he  LCR  MSCP  (2004,  entire)  was 
developed  for  areas  along  the  LCR  along 
the  borders  of  Arizona,  California,  and 
Nevada  from  the  conservation  space  of 
Lake  Mead  to  Mexico  (and  a  small 
portion  of  the  lower  Bill  Williams  River 
in  Arizona),  in  the  Counties  of  La  Paz, 
Mohave,  and  Yuma  in  Arizona: 

Imperial.  Riverside,  and  .San  Bernardino 
Counties  in  California:  and  Clark 
Ckninty  in  Nevada.  The  LCR  M.SCP 
primarily  addresses  activities  associated 
with  water  storage,  delivery,  diversion, 
and  hydroelectric  production  (water 
management),  and  the  con.servation  of 
species  affected  by  those  actions.  The 
.Secretary  of  the  Interior  (Secretary) 
signed  the  Record  of  Decision  on  April 
2.  2005.  Discussions  began  on  the 
development  of  this  H(T  in  1994,  but  an 
important  catalyst  was  a  1997  jeopardy 
biological  opinion  for  the  flycatcher 
i.ssued  to  the  U.SBR  for  LCR  operations 
(.Service  1997,  entire).  As  a  result, 
flycatcher  con.servation  and 
development  of  flycatcher  habitat  is  a 
significant  part  of  the  LCR  M.SCP.  The 
LCR  MSCP  covers  a  50-year  period  of 
time  from  2005  to  2055. 

'I'he  Federal  agencies  whose  water 
management  activities  are  addressed 
through  the  LCR  MSCP  are  the  USER, 
Bureau  of  Indian  Affairs  (BIA),  National 
Park  Service  (NPS),  BLM,  Western  Area^ 
Power  Administration,  and  Service.  The 
non-Federal  permittees  covered  in 
Arizona  are:  The  Arizona  Department  of 
Water  Resources:  Arizona  Electric 
Power  Cooperative  Inc.;  Arizona  Game 
and  Fish  Department  (AGF'D);  Arizona 
Power  Authority:  Central  Arizona  Water 
Con.servation  District;  Cibola  Valley 
Irrigation  and  Drainage  District;  City  of 
Bullhead  City;  City  of  Lake  Hava.su  City; 
City  of  Me.sa;  City  of  Somerton;  City  of 
Yuma;  Electrical  District  No.  3,  Pinal 
County,  Arizona;  Golden  .Shores  Water 
Conservation  District;  Mohave  County 
Water  Authority;  Mohave  Valley 
Irrigation  and  Drainage  District;  Mohave 
Water  Conservation  District;  North  Gila 
Valley  Irrigation  and  Drainage  District: 
.Salt  River  Project  Agricultural 
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linproveinenf  and  I’ower  District;  Town 
of  Fredonia;  Town  of  Thatcher;  Town  of 
VVickenburg;  Unit  “B”  Irrigation  and 
Drainage  District;  Wellton-Mohavvk 
Irrigation  and  Drainage  District;  Yuma 
County  Water  Users’  Association;  Yuma 
Irrigation  District;  and  Yuma  Mesa 
Irrigation  and  Drainage  District.  The 
permittees  ccjvered  in  (California  are; 

The  (City  of  Needles,  the  Coachella 
Valley  Water  District,  the  (Colorado 
River  Board  of  California,  the  Imperial 
Irrigation  District,  the  Los  Angcdc^s 
Dejiartment  of  Water  and  I’owcir,  the 
Palo  Verde  Irrigation  Ristrit;t,  the  San 
Diego  (County  Water  Authority,  the 
Southern  (CCalifornia  Edison  (Company, 
the  Southern  (California  Public  F’owcir 
Authority,  Bard  Water  Distrif;t,  and  'The 
Metropolitan  Watccr  District  of  .Southern 
(California.'The  permittees  c(jven?d  in 
Nevada  are:  The  (Colorado  River 
(Commi.ssion  of  Nevada,  the  Nevada 
Dc;partment  of  Wildlife  (NDOW),  Basic 
Water  Company,  and  the  Southern 
Nevada  Water  Authority. 

The  LCR  M.S(CP  also  addresses  the 
BlA's  water  management  activities  on 
the'nudtiple  tribal  lands  that  are  part  of 
the  IXCK  M.S(CP’s  planning  arcsa 
(Hualapai,  Fort  Mojave.  (Chernehuevi, 
(Colorado  Rivc*r,  Quechan,  and  (Cocopah 
Tribes). 

The  .Secretarv  is  vested  with  the 
responsibility  to  manage  the  main-.stern 
waters  of  the  L(CR  pursuant  to  a  body  of 
law  commonly  referrcul  to  as  the  “Law 
of  the  River”  (LOR).  The  LOR  includes, 
but  is  not  limited  to  a  variety  of  Fcnleral 
and  .State  laws,  interstate  compacts,  an 
internaticjiial  treaty,  court  dec:isions. 
Federal  contracts,  Fedtiral  and  .State 
regulations,  and  multi-party  agreements 
extending  at  least  as  far  back  as  1899 
with  the  River  and  Harbors  Act  of  1899. 
The  most  relevant  components  of  tlie 
LOR  for  this  distaission  are  the  (Colorado 
River  (Compact  of  1922,  the  Boulder 
(Canyon  Project  Act  of  1928,  the 
(California  .Seven  Parly  Agreement  of 
1931,  th(!  1944  Water  Treatv  between 
the  United  .States  and  Mexico.  'TIk; 
Upper  (Colorado  River  Basin  (Comiiact  of 
1948.  the  (Colorado  River  .Storage  Project 
Act  of  1956,  the  1964  .Supreme  (Court 
Decree  in  Arizona  v.  (California,  and  the 
(Colorado  River  Basin  Projtict  Act  of 
1968.  The  .Secretary  serves  as 
“Watermastcr”  related  to  L(CR 
operations  and  management  of  the  and 
has  vested  tho.se  di.scret ionary  and  non- 
discretjonary  actions  with  the  USBR  for 
implementation.  Principally,  these 
actions  include  river  regulation, 
imj)rovement  of  navigation,  flood 
control,  providing  for  storage,  delivery 
and  accounting  of  (Colorado  River  water 
to  entities  within  the  state 
apportionments  (entities  with  present 


perfected  rights,  water  delivery 
contracts,  or  other  Federal  or  .Secretarial 
reservations  of  water),  and  generation  of 
hydroelectric  power.  The  extent  of  these 
actions  and  their  status  as  discretionary 
or  non-discretionary  was  discussed  in 
the  L(CR  M.S(CP  Biological  Assessment 
(L(CR  M.S(CP  20t)4a,  pp.  2-1—2-68). 

The  Law  of  the  River,  discussed 
above,  came  into  play  during  the  1997 
.section  7  consultation  between  U.SBR 
and  the  Service  (Service  1997,  entire). 
The  underlying  facts  of  tins  1997 
section  7  consultation  illustrate  Ihe  kind 
of  environmental  issues  which  occur 
along  the  LCR  due  to  BOR’s  lack  of 
discretion  to  modify  its  water 
management  iluties.  The  decline  of  Lake 
Mead  water  levels  during  several  years 
of  drought  created  conditions  for 
flycatcher  habitat  to  bec;ome  established 
in  the  exposed  lakebed.  This  flycatcher 
habitat,  used  by  nesting  flycatchers,  was 
later  partially  inundated  as  the  lake 
water  levels  rose  in  years  with  more 
rainfall  and/or  snowmelt.  Some 
flycatcher  nests  fell  into  Lake  Mead 
when  the  willows  supporting  them  gave 
way  due  to  being  inundated  by  water  for 
long  periods.  During  the  1997  section  7 
consultation,  the  .Service  found  that 
DSBR’s  continued  operations  on  the 
LCR  would  jeopardize  the  continued 
existence  of  the  flycatcher.  The  .Service 
provided  USBR  with  a  reasonable  and 
prudent  alternative  that  called  upon 
USBR  to  release  water  from  Lake  Mead 
to  avoid  inundating  the  willows.  USBR 
then  advised  the  .Service  that  U.SBR  did 
not  have  legal  di.scretion  to  release 
water  from  Lake  Mead  due  to  its  legal 
r(!quirements  to  store  water  for  various 
other  parties.  The  .Service  then  provided 
a  different  reasonable  and  prudent 
alternative  to  USBR,  which  required 
U.SBR  to  procure  and  protect  567  ha 
(1,400  ac)  of  alternative  habitat, 
preferably  on  the  LCR.  no  later  than 
january  1,  2001.  The  reasonable  and 
prudent  alternative  also  reejuired  USBR 
to  provide  additional  long-term 
mitigation  measures  through  (1) 
acquisition  of  additional  flycatcher 
habitat  and  (2)  continued  development 
of  the  LCR  M.SCP.  The  Secretarv  of 
Interior’s  reliance  on  this  second 
reasonabh;  and  prudent  alternative  was 
iqjheld  by  the  Ninth  Circuit  Court  of 
Appeals  ill  Soutliivaat  Center fov 
Biological  Diversity  v.  U.S.  Bureau  of 
Beclaniation,  143  F.3d  515  (9th  Cir. 
1998). 

Because  of  requirements  under  the 
Law  of  the  River  that  protect  the 
regulation  and  delivery  of  Colorado 
River  water  to  the  we.stern  United 
.States,  the  most  challenging  task  for  the 
L(iR  M.SCP  partners  is  to  overcome  the 
environmental  impacts  from  decades  of 


dam  operations  and  channel 
maintenance  without  the  ability  to 
change  dam  operations  to  re-create  the 
physical  river  conditions  needed  for 
ilycatcher  riparian  habitat.  The 
regulation  of  the  Colorado  River  alters 
the  magnitude,  frequency,  duration,  and 
timing  of  river  flow,  therelf^'  impacting 
the  ability  to  replenish  aquifers,  elevate 
groundwater,  move  sediment,  and  grow 
extensive  riparian  forests  (Poff  et  al. 
1997,  pp.  769-781).  The  effect  of  this 
river  regulation,  combined  with  stream 
clnmnelization,  has  further  armored 
stream  banks,  inci.sed  the  river  channel, 
and  thus  disconnected  the  stream  from 
the  floodplain.  Under  existing 
conditions,  dams  prevent  flood  flows 
from  occurring  and  existing  regulated 
flows  cannot  extend  beyond  the  river 
channel  onto  the  floodjilain.  The 
Flyf:atcher  Recovery  Team  recognized 
these  challenges  along  the  LCR  and 
understood  that  creating  and  managing 
nesting  habitat  was  a  viable  recovery 
strategy  because  of  the  flexibilitv  the 
flycatcher  demonstrated  in  using  habitat 
f:reated  in  manmade  altered  situations 
(reservoir  inflows,  agriculture  return 
Hows,  irrigation  ditches).  As  a  result, 
the  LCR  M.SCP  partners  are  using 
agricultural  fields  adjacent  to  the  river 
channel  with  existing  water  rights  to 
cultivate  and  manage  riparian  habitat 
specifically  for  the  benefit  of  nesting 
and  migrating  llycatchers. 

The  flycatcher  is  a  key  species  in  the 
LCR  M.S(iP  where  the  permittees  w'ill 
create  and  maintain  1,639  ha  (4.050  ac) 
of  flycatf;her  habitat  within  the  planning 
area,  which  includes  NVVRs.  tribal 
lamls,  and  otluir  Federal  and  private 
lands  (from  Lake  Mead  to  Mexico).  The 
inteiit  is  to  create,  within  the  Lake  Mead 
to  Mexico  L(;R  MS(3’  planning  area, 
thousands  of  acres  of  |)rotected  and 
managed  riparian  habitat  that  can  be 
used  by  territorial,  breeding,  non¬ 
breeding.  foraging,  dispersing,  and 
migrating  flycatchers  and  reach  the 
consfirvation  goals  (Established  in  the 
Recovery  Plan  within  the  l(Egal  and 
physical  limitations  existing  along  the 
iXiR.  The  d(Evelopment  of  flvcatcher 
habitat  will  primarily  occur  within  tin; 
Management  Units  (Hoover  to  Parker 
and  Parker  to  .Southerly  International 
Bordtir)  that  are  the  most  significant 
portion  of  the  LCR  M.SCP  action  artEa. 
.Streams  in  the  Middle  ('olorado 
(Colorado  River-Lake  M(Ead),  Virgin 
(Virgin  River),  Pahranagat  (Muddy 
River),  and  Bill  Williams  (Bill  Williams 
Riv(Er)  Management  Units  in  Arizona, 
Utah,  and  NcEvada,  are  briefly 
represented  within  the  LCR  planning 
area.  Management  and  tasks  as.sociated 
with  the  develo{)ment  of  these  habitats 
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will  result  in  inn)roving  and 
maintaining  essential  migration 
stopover  habitat,  improving  meta¬ 
population  stability  of  ne.sting 
populations,  and  redueing  the  risk  of 
catastrophic  losses  duo  to  wildfire. 
Overall,  these  1,039  ha  (4,().')0  ac)  are 
anticipated  te  meet  the  fiycalcher 
f;onservation  goals  njcommended  in  the 
Recovery  Plan. 

In  addition  to  flycatcher  habitat 
creation,  provisions  are  made  in  the 
L('R  MS('P  to  provide  funds  to  ensure 
the  maintenance  of  flycatcher  habitat  in 
suitable  nesting  conditions  through  the 
Habitat  Management  Fund  and  to 
conduct  additional  survey,  rtisearch, 
management,  monitoring  of  fiycatchers, 
flycatcher  habitat,  and  flycatcher-related 
issues. 

Since  implementing  the  bt^R  MSOP  in 
2005,  the  partiujrs  have  conducted 
multiple  flycatcher  projects  to  satisfy 
the  MSCP’s  goals  and  objectives. 
Flycatcher  survey's  and  monitoring  has 
been  conducted  annually  throughout 
the  1,CR  MSf '.P  planning  ania  (McLeod 
at  al.  200H,  pp.  77-02,  113-122;  McLeod 
and  Pelligrini  2011,  pp.  13-51,  77-01; 
2012,  pp.  7-43,  71-84).  Research  has 
been  completed  evaluating  cowbird 
control  and  the  effects  of  nest  pn'dation 
(Ryan  and  White  2000,  entire;  Theimer 
al  al.  2010,  entire);  the  flycatcher's 
insect  prey  base  (Wiesenborn  and 
Heydon  2007.  entire;  Wiesenborn  at  al. 
2008,  entire;  Wiesenborn  2010,  entire); 
and  the  subspecies  identity  of  migrating 
flycatchers  (Paxton  at  al.  2005,  entire). 
Additionally,  flycatcher  habitat 
evaluations  have  been  conducted  to 
assi.st  in  the  development  of  mitigation 
sites  (BioWe.st  2000.  entire;  Cah'ert 
2008,  entire;  USUR  2012,  p.  208).  In 
2011.  an  attempt  to  improve  flycatcher 
nesting  habitat  at  Topock  Marsh  on  the 
Havasu  NWR  occurred  by  attempting  to 
improve  moist  .soil  conditions  and 
vegetation  quality  by  pumping  w'ater 
onto  the  ground’s  surface  underneath 
vegetation  (U.SBR  2012,  p.  208). 

To  date,  547  ha  (1.352  ac)  have  been 
acquired  and  managed  to  tfevelop 
riparian  hiihitat  through  the  LCR 
planning  area  in  parts  of  Arizona  and 
California  (USBR  2012,  p.  72).  Migrant 
flycatchers  have  been  found  using  these 
riparian  habitats,  but  ne.sting  territories 
have  yet  to  be  detected.  The  LCR  MSCP 
partners  continue  to  acquire,  develop, 
study,  manage,  and  enhance  riparian 
mitigation  habitat  sites  to  meet  the 
MS(;P’s  flycatcher  goals.  Another 
benefit  of  the  LC^R  MSCF’  is  tliat  other 
covered  and  sensitive  riparian  obligate 
bird  species  have  been  found  nesting  in 
the.se  mitigation  sites  such  as  yellow- 
hilled  cuckoo,  yellow  warbler,  and 
Bell’s  vireo  (USBR  2012,  pp.  237-249). 


Since  implementation  of  the  LflR 
MSCP  in  2005,  flycatchers  have 
occurred  in  abundance  as  migrants 
throughout  the  length  of  the  I.CR; 
however  territories  along  tin;  l.C^R 
within  the  Lake  Mead  to  Mexico 
planning  area  have  been  detected  only 
at  the  Havasu  and  Bill  Williams  Ri\'er 
NWRs  and  within  the  Lake  Mead 
National  Recreation  Art?a  (MacLeod  at 
al  2008,  pp.  89-92).  A  few  lon(^ 
flycatcher  territories,  with  no  ne.sting 
recorded,  weni  detected  at  various  other 
locations  along  the  LtIR  below  Hoover 
Dam  prior  to  the  LCR  MSfiP’s 
implementation  (.Service  2002,  Fig.  8). 

As  a  result  of  implementing  updated 
sury'ey  protocols  and  with  additional 
information,  these  lone  territories 
(primarily  south  of  the  Bill  Williams 
River)  have  yet  to  be  detected  (McLeod 
at  al.  2008,  pp.  89-92;  McLeod  and 
Koronkiewicz  2009,  pp.  54-50;  2010, 
pp.  40-47;  McLeod  and  Pelligrini  2011, 
pp.  51-52;  2012,  op.  43-44). 

In  2011,  flycatclier  surveys  occurred 
at  04  sites  along  15  study  areas 
throughout  the  entire  LCR  planning  area 
and  its  tributaries  (U.SBR  2012,  p.  207). 
Flycatchers  (migrants  and  territorial 
fiycatchers)  were  d«;lected  at  47  of  the 
04  sites  (USBR  2012,  j).  208).  From  2009 
to  201 1 ,  along  the  main-stem  of  the  LC,R 
a  maximum  of  two  fiyt:atcher  territories 
occurred  at  Topot:k  Marsh  al  1  lavasu 
NWR. 

(Conservation  and  development  of 
flycatcher  habitat  is  also  a  priority  for 
land  managers  within  the  MSCP 
planning  area.  In  particular,  the  Bill 
Williams  River,  Havasu,  Cibola,  ami 
Imperial  NWRs  and  the  Hualapai, 
C.hemehuevi,  Fort  Mojavt;,  (CRI  T,  and 
(juechan  Tribes  an;  implementing 
conservation  strategies  to  manage 
existing  riparian  resources  (see  below). 
.Similarly,  the  land  management 
.strategies  of  the  BLM  (Servic*:  2000,  pp. 
12-13;  2007,  p.  15;  2009,  pp.  20-21)  and 
NP.S  (.Service  2004b,  pp.  47-49)  (also 
L(CR  MS(CP  partners)  have  focused  on 
preserving  existing  riparian  habitat.  All 
of  these  entities  face  similar  challenges 
individually  as  the  LfCR  M.SfCP  partners 
do  collectively;  the  alteration  of 
(Colorado  River  flow  provides  a 
considerable  hurdle  in  improving 
riparian  habitat  quality. 

U..S.  Fish  and  Wildlife  .Service  National 
Wildlife  Refuges — Bill  Williams  River, 
Havasu,  Cif)oIa,  and  Imperial  NWRs 

The  Bill  Williams,  Havasu,  (Cibola, 
and  Imperial  NWRs  currently  operate 
under  a  (Comprehensive  Management 
Plan  (Service  1994,  entire)  that  has  been 
evaluated  under  NFPA  and  .section  7  of 
the  Act.  Some  of  the  goals  included  in 
the  L(CR  NWRs  Comprehensive 


Management  Plan  (1994-2014)  (.Service 
1994.  pp.  137-158)  are  to:  “*  *  * 
restore  and  maintain  the  natural 
diversity*  *  *  *  achieve 

threatened  and  endangered  species 
recovery  *  *  *  *  revegetate 

substantial  amounts  of  habitat  with 
native  mixes  of  vegetation  leading  to 
bif)logical  diversity;  “*  *  *  enhance  use 
of  Colorado  River  water  and  protect 
exi.sting  water  rights  holdings  *  *  *”; 

“*  *  *  ensure  only  compatible  and 
appropriate  activities  occur  *  *  *  and 
*  *  *  regulate  all  activities  *  *  *  that 
are  potentially  harmful  to  refuge 
resf)urces":  and  to  “*  *  *  effect 
improvements  to  funding  and  staffing 
that  will  result  in  long  lasting 
enh<\ncemenls  to  habitat  and  wildlife 
resources*  *  *  leading  to  achievement 
of  the  goals  of  this  plan  and  the  goals 
of  the  NWR  System.” 

Service; — Bill  Williams  NWR 

The  Bill  Williams  NWR  consists  of 
2,471  ha  (8,105  ac)  (Service  1994,  p.  34) 
and  as  a  tributary  of  the  LCR  located 
below  Alamo  Dam,  includes  the  largest 
fiood-regenerated  riparian  forest  on  the 
L(iR.  The  Bill  Williams  NWR  contains 
apj)roximately  931  ha  (2,300  ac)  of 
cottonwood,  willow,  ine.squite,  and  salt 
cedar  woodlands  and  terrace 
shrublands.  It  is  de.scribed  by  the 
Executive  Order  establishing  the  area 
“*  *  *  as  a  refuge  and  breeding  ground 
for  migratory  birds  and  other  wildlife.” 
From  1994  to  2007,  1  to  15  flycatcher 
territories  (and  migrant  flycatchers) 
were  detected  on  the  NWR  annually 
(U.SGS  2008).  Habitat  goals  are  to 
protect,  maintain,  and,  if  jiossible, 
enhance  habitats,  particularly  those  for 
neo-tropical  migrants,  endangered 
speci(;s,  and  other  species  of  concern. 

.Service — Hava.su  NWR 

The  Havasu  NWR  consists  of  15,551 
ha  (38,427  ac)  (.Service  1994.  p.  33)  and 
some  of  the  NWRs  goals  have  been  to 
identify 'specific  areas  where  flycatcher 
habitat  will  be  maintained,  improved, 
protected,  and  managed,  because  as 
keystone  woody  riparian  species,  its 
habitat  is  a  specific  NWR  goal. 

Havasu  NWR  riparian  habitat 
management  and  maintenance  projects 
are  underway  and  will  continue  in  order 
to  provide  a  flycatcher  conservation 
benefit.  For  example,  approximately  40 
ha  (100  ac)  in  the  Beal  Unit  and  20  ha 
(50  ac)  in  the  Pintail  Unit  are  beipg 
restored  and  managed  for  woody 
riparian  vegetation.  During  the  2004 
fiscal  year,  a  total  of  8,785  cottonwoods, 
4,800  (lOodding’s  willows,  4,065  Coyote 
willow,  and  940  mesquites  were  planted 
in  the  Beal  Unit.  In  the  Pintail  Unit, 
during  the  2004  fiscal  year,  1,650 
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cottonwoods  and  1,175  willows  were 
planted.  In  the  1,619  ha  (4.000  ac) 

Topock  Unit,  habitat  exists  and  is  being 
managed  for  nesting  flycatchers  and 
wading  birds,  and  the  202  ha  (50t)  ac) 
Whiskey  Slough  Unit  is  akso  targeted  for 
flycatcher  management. 

In  addition  to  the  specific  Havasu 
NWR  vegetation  management, 
additional  NWR  tasks  occur  in  order  to 
improve  habitat  quality  and  persistcni:e. 
Specific  water  management  to  mimic 
the  natural  hydrology  is  needed  for 
woody  vegetation  and  to  maintain 
conditions  and  prey  for  nesting 
flycatchers.  Management  of  feral  pigs 
that  can  harm  and  destroy  vegetation  is 
needed  to  protect  habitat.  Additionally, 
management  of  exotic  woody  and  weed 
species  such  as  salt  cedar  and  Johnson 
grass  occurs  to  reduce  risks  of  fire  in 
riparian  areas. 

Service — Cibola  NWR 

The  Cibola  NWR  consists  of 
approximately  6,745  ha  (16,667  ac) 
(Service  1904,  p.  34)  and  some  of  their 
main  objectives  are  the  development  of 
wetland,  riverine,  riparian,  moist  soil, 
and  agricultural  habitat  in  order  to 
maintain  the  natural  abundance  and 
diversity  of  native  species,  habitats  and 
communities  which  are  found  in  the 
LCR  floodplain  (with  emphasis  on  trust 
resources,  endangered  and  threatened 
species,  and  other  species  of  concern). 

As  a  residt,  Ilycatcher  migratory  and 
nesting  habitat,  as  well  as  habitat  for 
fither  passerine  species  is  specifically 
identified  as  important  to  maintain, 
preserve,  and  restore.  A  single 
flycatcher  territory  and  migrating 
flycatchers  have  been  detected  on  the 
C;ibola  NWR. 

Some  primary  Cibola  NWR  goals  are 
to  maintain  existing  native  riparian 
woodland  and  establish  and  manage  an 
average  of  20  ha  (50  ac)  annually 
through  .seeding  and  planting  native 
mesquite,  cottonwood,  and  willow  trees, 
and  associated  understory  plants.  Three 
different  NWR  Management  Units  that 
contain  approximately  323  ha  (800  ac), 

6  ha  (15  ac),  and  40  ha  (100  ac)  of 
habitat  are  designated  for  development 
to  native  mesquite,  cottonwood,  and 
willows.  Between  the  fall  of  2010  and 
spring  of  2011,  several  management 
activities  occurred  to  improve  and 
enhance  wildlife  and  riparian  habitats 
within  the  NWR  with  over  12,000  trees 
planted  over  20  ha  (50  ac)  (Rimer  2011, 

p.  1). 

Previous  plantings  and  habitat 
maintenance  has  occurred,  which  has 
resulted  in  improved  flycatcher  habitat 
conditions.  At  one  7  ha  (17.8  ac)  field 
where  about  7,100  one-gallon 
cottonwood  and  willow  trees  were 


planted  in  2003,  the  area  has  shown  u.se 
by  migrant  llycatchers  and  has 
continued  to  be  maintained  and 
monitored  (Strickland  2005,  pp.  2-3; 
Seese  2006,  j).  1 ). 

Protection  of  existing  sites  through 
fire  management  and  replai;emont  of 
poor  quality  .salt  cedar  to  le.ss  flammable 
and  higher  quality  native  plant  species 
is  occurring  as  part  of  Cibola  NWR’s 
management  efforts.  Reducing  the 
amount  of  unsuitable  salt  cedar  and 
replacing  it  with  native  me.squite, 
cottonwoods,  and  willows,  provides 
improved  habitat  value  for  fiycatchers 
and  other  passerines  and  reduces  the 
risk  of  wildfire.  In  2006  and  2007,  the 
NWR  began  to  asse.ss,  plan,  and 
rehabilitate  riparian  vegetation  that 
burned  from  the  lightening  caused  2,145 
ha  (5,300  ac)  Cibola  and  Walter  fires 
(Seese  2006,  p.  14). 

Service — Imperial  NWR 

The  Imperial  NWR  consists  of  10,168 
ha  (25,125  ac)  (Service  1994,  pp.  34-35) 
and  manages  for  a  variety  of  habitat 
types  that  provide  locations  for 
waterfowl,  wading  birds,  pas.serines, 
and  other  species.  Fifteen  Management 
Units  (totaling  about  648  ha,  1,600  at;) 
are  targeted  for  riparian  obligate 
passerines  obligate.  Not  all  areas  of 
these  Units  are  dedicated  specifically  to 
woody  riparian  habitat.  Flycatcher 
habitat  management  includes 
maintenance  of  woody  riparian 
vegetation,  and  development  and 
protection  of  habitat  through  methods 
such  as  planting,  salt  cedar  control,  and 
prescribed  burns.  The  Backwater 
Riversedge  Management  Unit  has  an 
additional  2,270  ha  (5,609  ac)  of  salt 
cedar,  willow,  remnant  cottonwoods, 
and  scattered  marshes  for  flycatchers. 
One  to  five  flycatcher  territories  were 
detected  over  3  years  on  the  NWR 
between  1996  and  2003  (Sogge  and 
Dur.st  2008)  as  well  as  migrating 
flycatchers  (Macleod  et  al.  2008,  pp.  73- 
76). 

Bureau  of  Land  Management — Yuma, 
Havasu,  and  Arizona  Strip  Resource 
Districts 

Farts  of  the  Yuma,  Havasu,  and 
Arizona  Strip  BLM  Districts  occur 
within  the  LCR  MSCP  planning  area 
from  Lake  Mead  to  Mexico  (and  the 
lower  Bill  Williams  River).  These 
Districts  have  considted  with  the 
Service  under  section  7  of  the  Act  on 
the  implementation  of  their  re.source 
plans  (Service  2006,  pp.  12-13;  2007a, 
p.  15;  2009,  pp.  20-21).  The.se  plans 
provide  the  broad  flycatcher 
conservation  measures  originating  in 
other  guidance  documents  such  as  the 
Recovery  Plan  and  the  LCR  MSCP  plan. 


The  conservation  measures  proposed  in 
these  plans  are  similar  and  include  tasks 
such  as;  Flycatcher  surveys;  monitoring; 
ro.search;  education;  implementing  laws, 
policies,  and  agreements;  minimizing 
disturbance;  habitat  protection;  fire 
management;  maintaining  and 
improving  flycatcher  nesting  habitat; 
implementing  small-scale  habitat 
enhancement  projects;  minimizing 
unauthorized  recreational  impacts;  and 
cowbird  trapping  (if  appropriate). 

National  Park  Service — Lake  Mead 
National  Recreation  Area 

The  NFS's  Lake  Mead  National 
Recreation  Area’s  Land  Management 
Plan  (Service  2002a,  p.  6)  and  Fire 
Management  Plan  (Service  2004b,  pp. 
47-49;  2011,  p.  23)  include  flycatcher 
management  goals  within  the  LCR 
M.SCT  planning  area.  In  and  around 
Lake  Mead,  flycatcher  habitat  is  limited 
to  tributary  inflow  and  the  Colorado 
River  inflow  where  the  lake  rises  and 
lowers.  The  NFS’s  management 
strategies,  first  identified  in  the  2004 
Fire  Management  Plan,  include  the 
identification  and  .survev  of  flycatcher 
habitat,  breeding  site  closures,  and 
avoidance  of  these  suitable  and 
occupied  sites  from  adverse  impacts 
associated  with  fire  management.  Due  to 
the  remote  nature  of  flycatcher  areas 
and  the  limited  watercraft  access, 
recreation  and  fire  risk  is  anticipated  to 
be  low  (no  fires  have  occurred  within 
flycatcher  habitat  since  1976).  Also 
included  is  the  overall  strategy  of 
riparian  habitat  protection,  the  seeding 
and  management  to  improve  habitat 
quality  of  sites,  and  control  of  cowbird 
populations. 

Native  American  Tribe.s — Hualapai.  Fort 
Mojave,  Chemehuevi,  Colorado  Indian 
Tribes,  and  Quechan 

Tribe.s — Hualapai  Tribe 

'I'he  Hualapai  Tribe  o(;cur.s  alongside 
the  Colorado  River  on  the  south  side  of 
the  channel  in  the  Middle  Colorado 
Management  Unit  at  the  upper  most 
portion  of  the  Lake  Mead  conservation 
space  within  the  LCR  MSCP  planning 
area.  The  Tribe  completed  a  Flycatcher 
Management  Plan  in  2005  (Hualapai 
Tribe  2004,  entire)  and  developed  a 
2012  update  (Hualapai  Tribe  2012, 
entire).  The  Hualapai  Tribal  Council  has 
adopted  the  implementation  of  their 
Flycatcher  Management  Plan. 

The  Hualapai ’s  Flycatcher 
Management  Plan’s  objectives  are  to 
preserve  riparian  vegetation,  conduct 
habitat  improvement  activities  with 
available  binds,  en.sure  that  existing 
land  uses  (which  presently  include 
recreational  activities)  will  not  disturb 
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flycatchers  or  reduce  habitat  quality, 
and  conduct  flycatcher  surveys. 

The  Hualapai  Tribe  has  been 
implementing  their  Flycatcher 
Management  Plan,  wliich  has  the  overall 
goal  to  support  conservation /)f  the 
flycatcher  on  Hualapai  lands.  Like  other 
locations  along  the  Middle  and  IXiR, 
riparian  habitat  quality  is  affected  by 
river  regulation.  While  riparian  habitat 
has  been  preserved  w'ithin  tribal  lands, 
they  note  that  recent  drought  combined 
with  a  decline  in  Lake  Mead  water  level 
has  reduced  overall  flycatcher  habitat 
quality.  The  Tribe  has  prevented  habitat 
degradation  and  flycatcher  disturbance 
from  recreationists  and  helicopter  tour 
operators  through  implementation  of 
signs  and  buffer  zones.  Surveys  for 
flycatchers  occurred  annually  from  1997 
through  2008,  hut  no  surveys  have 
occurred  since  due  to  lack  of  funding. 
The  Tribe  will  continue  to  seek  funding 
to  continue  surveys  and  habitat 
improvement  activities. 

Trihe.s — Fort  Mojave  Tribe 

The  Fort  Mojave  Tribe  occurs  within 
the  LCR  MSCP  planning  area  along  the 
Colorado  River  in  the  Hoover  to  Parker 
Management  Unit  above  Lake  Havasu. 
The  Fort  Mojave  Tribe  completed  a 
Flycatcher  Management  F’lan  in  2005 
(Fort  Mojave  Tribe  2005,  entire),  and 
modified  that  plan  with  a  2012  update 
(Fort  Mojave  Tribe  2012,  entire).  The 
Fort  Mojave  Tribal  Council  authorized 
and  approved  the  implementation  of  the 
updated  Flycatcher  Management  Plan 
and  the  continued  management  of  lands 
that  do  or  can  support  flycatchers. 

The  Fort  Mojave  Indian  Tribe  has 
committed  to  continue  riparian  habitat 
protection  and  described  portions  of 
seven  different  areas  of  tribal  land, 
totaling  about  991  ha  (2,448  ac),  that 
have  or  could  have  flycatcher  habitat. 
The  Tribe  identified  the  intent  to 
continue  to  establish  and  developing 
riparian  habitat  improvement  sites,  to 
manage  for  native  riparian  plant  species 
in  appropriate  locations,  and  to 
continue  to  provide  wildfire  response  to 
protect  riparian  habitats. 

'I'he  Tribe  commented  in  their 
.submitted  comments  and  updated 
Flycatcher  Management  Plan  that 
implementation  of  their  2005 
Management  Plan  was  effective  and 
since  its  completion,  no  net  loss  in 
riparian  habitat  has  occurred.  A  321-ha 
(794-ac)  section  of  tribal  land,  in 
cooperation  with  the  U.SBR,  is 
specifically  being  managed  to  support 
flycatcher  habitat. 

Tribes — C^hemehuevi  Tribe 

The  Chemehuevi  Tribe  occurs  within 
the  LC;R  MSCP  planning  area  along  the 


(’olorado  River  within  the  Hoover  to 
Parker  Management  Unit.  The 
Chemehuevi  'Frihe  c:ompleted  a 
Flycatcher  Management  Plan  in  2005 
((Chemehuevi  Imlian  Tribe;  2005,  entire). 

The  Chemehuevi  I'ribe;  committed  to 
flycatcher  conservation  actions  such  as 
controlling  wild  fire,  improving  native 
plant  pre.sence  through  habitat 
improvement  and  management  projects, 
minimizing  recreational  habitat  impacts, 
and  collaborating  with  the  Service  to 
improve  flycatcher  habitat  conditions. 
The  Flycatcher  Management  Plan 
addresses  the  management  of  tamarisk 
and  native  willow,  cottonwood,  and 
mesquite  to  maximize  native  plant' 
presence.  Management  w'ill  be  done  in 
cooperative  w'ork  effort  with  the  .Service 
to  identify  habitat  improvem(;nt  sites 
and  provide  early  control  response  to 
wild  fires  that  would  result  in  no  net  » 
loss  or  permanent  changes  detrimental 
to  flycatcher  or  its  habitat  as  specified 
by  the  Recovery  Plan.  Any  permanent 
river  or  lakeshore  land  use  changes, 
such  as  recreational  or  other 
developments,  w'ill  take  flycatcher 
habitat  into  account  and  will  be  done  in 
mutual  consultation  w'ith  the  Service  so 
as  to  design  j)lans  that  minimize 
detrimental  impacts  to  habitat 
re(juirements.  'I'lieir  Flycatcher 
Management  Plan  identifies  continued 
cooperation  between  the  Tribe  and 
Service  to  ensure  continued 
management  of  or  to  improve  habitat 
conditions.  Continued  monitoring  of 
habitat  and  fly(;atchers  and  long-term 
management  of  native  plants  (e.g.. 
cottonwood,  mesquite,  and  w'illow), 
within  funding  constraints,  will  result 
in  no  net  habitat  loss  or  permanent 
habitat  modification  and  will  avoid 
detrimental  impacts  to  the  flycatcher  as 
specified  in  the  Recovery  Plan. 

Tribes — (Colorado  River  Indian  Tribe 
(CRIT) 

The  (IRl'r  occurs  within  the  L(]R 
MSCP  planning  area  along  the  (Colorado 
River  within  the  Parker  to  Southerly 
International  Border  Management  Unit. 
The  ("RIT  completed  a  2005  Flycatcher 
Management  Plan  ((^RIT  2005,  entire) 
and  produced  a  draft  2012  update  (C.RIT 
2012,  entire). 

The  (WRIT’S  Flycatcher  Management 
Plan  describes  a  collection  of  flycatcher 
management  tasks.  CRIT  biologists  have 
attended  flycatcher  survey  training  and 
expect  to  assess  habitat  quality,  conduct 
breeding  bird  surveys  and  identify  and 
protect  llycatcher  migration  habitat. 
Migration  habitat  w'ill  be  manageti 
through  fire  restrictions,  fire 
suppression,  restrictions  on  the  u.se  of 
gasoline-powered  boats  in  sensitive 


backwater  areas,  limitations  on  grazing, 
and  campsite  placement. 

The  Flycatener  Management  Plan 
identifies  the  continued  management  of 
the  Ahakhav  Tribal  Preserve,  a  54G-ha 
(1,350-ac)  area  of  riparian  vegetation. 

This  Preserve  was  established  in  1995 
and  is  managed  to  conserve  the  CRITs 
biological  and  cultural  resources, 
promote  environmental  education,  and 
provide  recreational  opportunities  for 
the  tribal  community  and  general 
public.  'I’he  Ahakhav  Tribal  Preserve 
possesses  the  highest  potential  for 
eventual  colonization  by  ne.sting 
flycatchers.  The  Tribe  is  actively 
converting  tamari.sk-dominated 
vegetation  within  the  Preserve  to 
combinations  of  cottonwood,  willow', 
and  mesquite. 

Tribes — Quechan  (Fort  Yuma)  Indian 
'I'ribe 

The  Quechan  Tribe  occurs  within  the 
L(’,R  MSCP  planning  area  along  the 
(>)lorado  Riv(;r  w'itbin  the  Parker  to 
Southerly  International  Border 
Management  Unit.  The  Quechan  Tribe 
completed  a  Flycatcher  Management 
Plan  in  2005  (Quechan  Tribe  2005, 
entire). 

The  Quechan  Tribe  will  manage 
riparian  saltcedar  that  is  intermixed 
with  cottonwood,  willow,  me.squite,  and 
arroww'eed  to  maximize  potential  value 
for  nesting  flycatchers.  Any  permanent 
land  use  changes  for  recreation  or  other 
reasons  will  consider  the  biological 
needs  of  the  flycatcher  and  support 
flycatcher  conservation  needs  as  long  as 
consistent  with  tribal  cultural  and 
economic  needs.  The  Tribe  will  consult 
with  the  Service  to  develop  and  design 
plans  that  minimize  impacts  to 
flycatcher  habitat.  The  intent  of  these 
measures  is  to  ensure  no  net  loss  of 
flycatcher  habitat. 

Benefits  of  Inclusion — Low'er  (Colorado 
River  Multi-Species  Conservation  Plan 

As  discussed  above  under 
Application  of  Section  4(b)(2)  of  the  Act. 
Federal  agencies,  in  consultation  w'ith 
the  Service,  mu.st  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  li.sted 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
c.ritical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

Tbe  streams  being  evaluated  within 
the  L(]R  MSCP  planning  area  are  known 
to  be  occupied  by  flycatchers  and  have 
undergone  section  7  consultation  under 
tlu;  jeopardy  standard  related  to  the  LCR 
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MSCP.  There  may  be  some  minor 
benefits  by  the  designation  of  critical 
habitat  along  the  length  of  the  L(’R  for 
land  management  actions  because  of  the 
additional  review  required  by  federal 
actions;  most  likely  those  occurring  on 
Service  NWRs,  BLM,  and  NFS  land  (the 
most  prominent  Federal  land  managers 
within  the  action  area).  The  flycatcher  is 
well  known  as  a  listed  species  using  the 
LCR  for  migration  and  for  nesting. 

Because  these  Federal  agencies  manage 
open  space  for  public  use  and  wildlife, 
the  types  of  actions  evaluated  would 
mostly  be  associated  with  recreation, 
habitat  management,  and  public  access, 
and  possibly  some  land  ro.source  use. 

The  benefits  of  flycatcher  critical 
habitat  designation  on  lands  managed 
by  Federal  partners  within  the  LCR 
M.SCF  planning  area  are  limited.  USER 
manages  lower  Colorado  River  water 
storage,  river  regulation,  and  channel 
maintenance  such  that  the  river  stays 
within  its  incised  channel  and  can  no 
longer  flow  onto  the  adjacent 
floodplain.  As  a  result  of  the  "Law  of 
The  River,”  USER  has  no  discretion  to 
change  these  water  management  actions 
to  allow  a  better  functioning  stream  to 
improve  the  riparian  forest.  Improving 
the  duration,  magnitude,  and  timing  of 
river  flow  would  generate  overbank 
flooding,  create  and  recycle  riparian 
habitat,  and,  therefore,  improve  the 
quality  and  abundance  of  flycatcher 
habitat.  Because  of  the  lack  of  flooding 
and  the  prevention  of  overbank  flows, 
the  floodplain  can  no  longer  support  the 
pre-dam  riparian  forest.  \Vhile  land 
managers  (BLM,  NP.S,  and  Service 
NWRs)  along  the  LCR  floodplain  do 
exerci.se  discretionary  actions  on  their 
lands,  the  success  of  their  conservation 
actions  and  impacts  of  other  actions  to 
restore  pre-dam  riparian  forests  are 
limited  by  the  impacts  of  water 
management.  Overall ,  the  riparian  forest 
'  and  flycatcher  habitat  managed  by  these 
land  management  agencies  are  not 
expected  to  be  harmed  further  by  site-  - 
specific  land  management  actions 
because  the  quality  of  vegetation  has 
already  been  degraded.  To  the  extent 
that  remaining  patches  of  riparian 
habitat  and  flycatcher  habitat  continue 
to  exist,  they  are  of  great  value  for 
flycatcher  conservation.  As  a  result,  past 
section  7  consultations  on  land 
management  agency  actions  within  the 
proposed  critical  habitat  along  the  LCR 
show  that  land  management  agencies 
conserve  existing  riparian  vegetation 
and  explore  innovative  strategies 
outside  of  the  restrictions  on  water 
management  to  improve  vegetation 
quality  that  could  be  used  by 
flycatchers.  Because  the  regulated 


stream  flow  has  caused  habitat 
degradation  and  the  “Law  of  The  River” 
prevents  any  change  in  water 
management  that  can  improve  the 
riparian  forest,  land  management 
agencies  are  unable  to  impact  these  river 
flow  conditions,  nor  are  they  able  to 
impact  river  flow  conditions  through 
non-di.scretionary  mandatory  rea.sonable 
and  prudent  measures  or  alternatives 
resulting  from  any  possible  future 
section  7  consultation. 

We  also  believe  there  would  be  few 
additional  benefits  would  be  derived 
from  including  the  five  tribes  within  the 
L(;R  MSCP  planning  area  as  flycatcher 
critical  habitat,  beyond  what  will  be 
achieved  through  the  implementation  of 
their  management  plans.  The  principal 
benefit  of  any  designated  critical  habitat 
is  that  activities  in  and  affecting  such 
habitat  require  consultation  under 
section  7  of  the  Act.  Such  consultation 
would  ensure  that  adequate  protection 
is  provided  to  avoid  destruction  or 
adverse  modification  of  critical  habitat. 
No  different  than  our  de.sc.ription  above, 
we  expect  that  the  degraded 
environmental  baseline  caused  by  water 
storage,  river  regulation,  and  channel 
maintenance  would  cause  similar 
evaluations  and  conclusions  in  section 
7  consultations  on  tribal  lands  within 
the  LCR  MSCP  planning  area.  However, 
our  consultation  history  to  date  shows 
that  other  than  development  of  the  LCR 
MSCP  and  accompanying  section  7 
consultation,  no  formal  consultations 
with  the  BIA  or  other  agencies  on 
flycatchers  or  its  habitat  have  occairred 
on  tribal  lands  within  the  LCR  MSCP 
planning  area.  Additionally,  because 
these  tribes  are  also  implementing  their 
Flycatcher  Management  Plans  that 
preserves  existing  habitat,  similarly 
within  the  limitations  cau.sed  by 
regulation  of  the  Colorado  River,  there 
are  likely  few  regulatory  benefits  to  be 
gained  from  a  designation  of  flycatcher 
critical  habitat. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners,  agencies, 
tribes,  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
on  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
conservation  activities,  is  valuable.  The 
designation  of  critical  habitat  may  akso 
strengthen  or  reinforce  some  Federal 
laws  such  as  the  Clean  Water  Act.  The.se 
laws  analyze  the  potential  for  projects  to 
significantly  affect  the  environment. 
Critical  habitat  may  signal  the  presence 
of  sensitive  habitat  that  could  otherwise 


be  mis.sed  in  the  review  process  for 
these  other  environmental  laws. 

We  believe  that  there  would  be  little 
educational  and  information  benefit  or 
conservation  from  reinforcing  other 
environmental  laws  and  regvdations 
gained  from  including  the  LCR  MSCP 
planning  area  within  the  flycatcher 
critical  habitat  designation,  becau.se  this 
is  a  well-known  flycatcher  management 
and  recovery  area.  Through  the 
development  and  implementation  of  the 
LCR  MSCP,  the  development  and 
completion  of  the  Recovery  Plan,  the 
2005  flycatcher  critical  habitat  proposal, 
the  development  of  land  management 
plans,  and  the  creation  of  flycatcher 
specific  tribal  management  plans,  the 
value  of  the  LCR  and  riparian  habitat  for 
the  flycatcher  is  well  established. 
Consequently,  we  believe  that  the 
informational  benefits  have  already 
occurred  through  past  actions  even 
though  the  LCR  MSCP  planning  area  is 
not  designated  as  critical  habitat.  The 
importance  of  the  LCR  MSCT  planning 
area  for  flycatcher  conservation  and  to 
meet  conservation  goals  established  for 
the  LCR  Recovery  and  Management 
Llnits  is  well  understood  by  managing 
agencies.  Native  American  tribes, 
private  industry,  and  public.  State,  and 
local  governments. 

The  conservation  and  enhancement  of 
riparian  habitat  is  a  primary  land 
management  target  of  the  LC^R  MSCP 
partners,  land  management  agencies, 
and  tribal  governments  along  the  LCR 
MSC.P  planning  area  because  of  the 
previous  and  long-term  impacts 
attributed  to  LCR  regidaiion.  These  land 
management  agencies  and  LCR  MSCP 
partners  represent  a  large  proportion  of 
the  land  ownership  and  management 
within  the  LCR  MSCP  planning  area  and 
land  surrounding  the  Colorado  River. 
Additionally,  water  delivery  to  we.stern 
States  is  one  of  the  uses  of  the  Colorado 
River,  and  those  providers  are  LCR 
MSCP  partners.  As  a  result,  of  the  broad 
land  ownership  along  and  surrounding 
the  Colorado  River,  and  water  delivery 
interests,  each  of  these  entities  is  well 
aware  of  the  importance  of  the  LCR  for 
the  flycatcher,  the  importance  of 
maintaining  water  quality,  and  the 
challenges  to  improve  riparian  habitat 
as  a  result  of  river  regulation,  and 
therefore  the  educational  benefit  and 
support  of  other  laws  and  regulations  is 
minimized.  For  the  rea.sons  described 
above,  and  more  specifically,  becau.se 
formal  section  7  consultations  will 
likely  result  in  only  discretionary 
conservation  recommendations  due  to 
existing  management  efforts,  we  believe 
there  is  a  low  probability  of  mandatory 
elements  arising  from  formal  section  7 
consultations.  Therefore,  we  find  the 
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section  7  consultation  process  fora 
designation  of  critic:al  habitat  is  unlikely 
to  result  in  additional  protections  for 
the  flycatcher  on  lands  within  the  IXIK 
MS(;P  planning  area  (which  includes 
NFS.  Service,  BLM.  tribal  lands,  and 
non-Federal  lands). 

llenefits  of  Kxclusion — Lower  (>)lorado 
River  Mnlti-.Spianes  Conservation  Plan 

rhe  benefits  of  excliuling  tin;  LC^R 
from  the  Lake  M(!ad  high  water  mark  to 
Mcixico  (including  a  small  portion  of  the 
lower  Bill  Williams  River  in  Arizona) 
from  being  d(?signated  as  critical  habitat 
are  c.onsidcirable.  and  include  the 
f:onservation  measunis  dc’scribed  alK)ve 
(land  ac()uisition,  management,  and 
development)  and  those  associated  with 
implementing  con.servation  through 
enhancing  and  develo})ing  partnerships. 

A  small  benefit  of  excluding  the;  LCR 
from  critical  habitat  includes  .some 
reduction  in  administrative  costs 
associated  with  engaging  in  the  «:ritical 
habitat  portion  of  section  7 
consultations.  Administrative  costs 
include  time  spent  in  meetings, 
preparing  h;tt(!rs  and  biological 
assessmimts,  and  in  the  case  of  formal 
consultations,  the  development  cd  the 
critical  habitat  component  of  a 
biological  opinion.  Howciver  wc; 
anticipate  that  the  costs  to  perform  the 
additional  critic.ai  habitat  and  associati^d 
adverse  modification  analysis  w'ould  not 
he  significant. 

The  t*xc;Iusion  of  the!  L(]R  from  crilic:al 
habitat  as  a  result  of  the  LtiR  M.SCiP  can 
hel})  fai;ilitate  other  cooperative 
conservation  activities  with  other 
similarlv  situate'd  dam  operators  or 
landowners.  Continued  cooperative 
relations  with  the  three  .States  and  a 
myriad  of  stakcjholdcirs  is  expended  to 
influence!  other  futnn*  j)arlners  and  lead 
to  greater  conscirvation  than  would  he 
achieved  through  multiple  site-hv-site. 
project-hv  iirojcect  efforts,  and  associated 
s(!Ction  7  consultations.  With  tlu! 
current  dcigraded  condition  of  thc! 
environnuintal  ha.selineand  limitations 
associated  with  changees  to  dam 
operations,  the  commitment  to  develop 
and  manage!  over  l.tiOO  ha  (4,0U()  at:)  of 
flycatchcir  habitat  is  signifit;ant.  The 
benefits  of  tixcluding  lands  within  thc! 
L(]R  MSCP  plan  arcia  from  critical 
habitat  designation  include  rtH;ognizing 
the  value!  of  e;onse!rvatie)n  heneefits 
associatenl  with  th(!se  H(3’  ae:tions: 
ene;ouraging  actions  that  he!ne!fil 
multiple  sp(!cie!s;  encouraging  local 
participation  in  develeepment  of  neew 
llCPs;  and  feicilitating  the  cooperative 
activitieis  provideed  h}'  the  Seirvice  to 
lanelowni!rs.  c.ommunitiics.  and  counties 
in  return  for  their  veduntarv  aeleepticjn  of 
theHCP. 


The!  L("R  MS(3’  will  help  generate! 
important  status  and  tieinel  infejrmation 
for  flvcatedier  ret;e)very.  In  eidelition  to 
speM.ifie:  flye;ate:he!r  eionseii  vatieen  actions, 
the!  de!ve!le)pme!nl  and  implementatie)!!  of 
this  HCP  pre)vide!S  re!gular  meenitoring  eef 
flve:ate:lie!r  habitat.  elistrihutie)n,  and 
ahundancH!  ove!r  the!  30-yeuer  permit. 

Failure  to  e!xe;luele!  the  LCR  M.SCP 
planning  artsi  could  he!  a  elisine,e!ntive! 
for  eether  e!ntitie!S  eronlemplating 
partnerships  as  it  wejidd  lee  perceiiveiel  as 
a  way  leer  the  .Se!rvie;e!  to  imjjeese! 
additional  re!gulate)ry  l)urde!ns  e)ne:e 
e;onse!rvation  strategiecs  have  alresidy 
he'en  agreed  tec  Private  eentities  are! 
motivated  to  work  with  the  Se!rvie;e! 
collahejratively  to  de!velop  ve)luntary 
HCPs  bi!c:ause  of  the  reegulateiry  e;ertainty 
pren'ided  by  an  ine;idental  take  permit 
under  see-.tion  10(a)(1)(B)  of  the!  Act  with 
the  No  .Surprises  Assurane;e!s.  This 
e.ollahoration  often  preivieles  greeater 
e:e)nse!rvation  heiiuifits  than  could  he 
ae:hie\l!el  threeugh  strie.tly  re!gidatory 
appreeaches,  such  as  e:ritic:al  habitat 
ele!signatie)n.  'I’he!  conservation  benefits 
residting  freem  this  collaborative 
ap|jroae;h  are  built  upon  a  feeuneiation  eef 
mutual  trust  and  einelerstaneling.  It  has 
taken  e.onsiderahle  time  and  effort  to 
(establish  this  foundatie)n  eef  mutual  trust 
and  unde:rstanding,  whie;h  is  one  re!ason 
it  often  takees  .several  years  to  deveeloj)  a 
successful  HCP.  Kxcluding  this  areia 
from  critical  habitat  vvoidcl  heeli) 
promote  and  honor  that  trust  by 
providing  great e!r  ceilaintv  for 
pe!rmitt(!es  that  eence  appropriate 
eionservalion  measurees  have  henen  eigreed 
to  and  eronsulted  on  for  listed  and 
sensitive  specie:s  additional  e;on.sultatie)n 
will  not  he  iu!cessary. 

HCP  permitt(!e.s  anel  stakeholdeers 
sidmiitted  comments  that  they  vi(!w 
critical  habitat  d(!signation  along  the 
l.CR  as  unwarrantful  and  an  unwelcome 
intrusion  to  river  operations,  and  an 
(!rosi()n  of  the  nigulatory  certainty  that 
is  provid(!d  by  their  incidtndal  tak(! 
p(!rmil  and  the  No  .Surprises  assurancces. 
Additionally,  the  LCiR  MS('.P  partners 
and  stakeholders  .sent  comments  of 
support  for  exclusion  of  all  the  LCR 
MSCP  partners  within  the  planning 
ar(!a,  spcicifically  .Service  NWRs  because 
they  were  not  initially  identified  as 
locations  we  were  cfjnsidering  for 
(!xcln.sion.  Having  api)licants 
understand  the  .Service’s  commitment 
will  encourage  continued  partnershi|)s 
with  th(!S(!  permitte(!S  that  could  r(!sult 
in  additional  conservation  plans  or 
additional  lands  enrolled  in  HCPs. 

Our  collaborative  relationships  with 
tlie  I.CR  M.SCP  permitt(!e.s  ck!arly  mak(! 
a  differ(!nce  in  our  partn(!rshii)  with  the 
numerous  stakeholders  involved  and 
influ(!nce  our  ability  to  form 


partnerships  with  oth(!rs.  CoiK^erns  over 
perct!iv(!d  added  regulation  potentially 
im|K)sed  by  critical  habitat  harms  this 
collahor.'itive  relationship  by  l(!ading  to 
distrust.  Our  experience  has 
demonstrated  that  succ(i.ssful 
compl(!tion  of  one  HCP  has  r(!sulted  in 
th(!  d(!velopment  of  other  con.servation 
(!fforts  and  HCPs  with  other  landowners. 
Partners  associated  with  the  LCR  MSCP 
also  established  HCPs  with  the  Scirvice 
in  cimtral  Arizona. 

Tlii!rf!  art!  additional  con.sid(!rable 
hentifits  from  excluding  the  five  trih(!.s 
along  the  LCR,  and  (jther  than 
landowners  and  partners  within  thi! 

LCR  MS(]P  planning  an!a.  The  benefits 
of  excluding  tribal  Lands  from 
d(!signated  critical  habitat  specifically 
include  the  advancement  of  our  Federal 
Indian  Trust  obligations  and  our 
defen!nce  to  trihtis  to  develop  and 
implemi!nt  tribal  con.servation  and 
natural  resource  management  plans  for 
their  lands  and  resourc(!S,  which 
includes  the  flycatch(!r.  Benefits 
associated  with  excluding  tribes  and 
other  land  owners  and  managers  also 
include:  (1)  The  maintenance  of 
effectivi!  working  relationships  to 
promote  the  conservation  of  the 
flycatcher  and  its  habitat;  (2)  the 
allowance  for  continued  meaningful 
collaboration  and  coopt!ration;  (3)  the 
provision  of  conservation  benefits  to 
riparian  (icosystems  and  the  flycatcher 
and  its  habitat  that  might  not  otherwi.se 
occur;  and  (4)  the  niduclion  or 
(!limination  of  administrative  and/or 
proj(!ct  modification  costs  as  analyzed 
in  the  economic  analysis. 

During  tlu!  developnit!nl  of  th(!  201 1 
ilvcatcher  critical  habitat  proptjsal,  our 
previous  2005  llycatcher  critical  habitat 
proposal,  and  otin!r  previous  efforts 
sucli  as  development  of  the  Recovery 
Plan,  we  liave  met  and  communicated 
in  other  ways  with  tribes  to  di.scu.ss  how 
th(!y  might  he  affectiul  by  the  regulations 
as.sociated  with  flycatcher  management, 
flycatcher  n!covery,  and  the  designation 
of  critical  habitat.  As  such,  we 
estahlish«!d  relationships  specific  to 
flycatcher  constrrvation.  As  part  of  our 
relationship,  we  provided  technical 
assistance  to  each  of  these  tril)(!s  to 
develop  measuncs  to  con.s(!rve  the 
llycjatcher  and  its  habitat  on  their  lands. 
These  m(!asun!s  ar(i  contained  within 
the  managem(!nt  and  conservation  plans 
that  w(!  have  in  our  supporting  record 
for  this  d(!cision  (see  discussion  above). 
These  proactive  actions  were  conducted 
in  accordance  with  Secretarial  Order 
3206,  “Am(!rican  Indian  Tribal  Rights. 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endang(!n!d  Species  Act"  (June 
5,  1997);  the  rel(!vant  provision  of  the 
Ikipartmental  Manual  of  the  Department 
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of  the  Interior  (512  DM  2);  and 
Secretarial  Order  3317,  "Department  of 
Interior  Policy  on  Consultation  with 
Indian  Tribes”  (December  1,  2011).  We 
believe  that  these  tribes  should  be  the 
governmental  entities  to  manage  and 
promote  flycatcher  conservation  on 
their  lands.  During  our  communication 
with  these  tribes,  we  recognized  and 
endorsed  their  fundamental  right  to 
provide  for  tribal  resource  management 
activities,  including  those  relating  to 
riparian  ecosystems. 

The  benefits  of  excluding  this  HCP 
from  critical  habitat  designation  include 
relieving  Federal  agencies.  State 
agencies,  landowners,  tribes, 
communities,  and  counties  of  any 
additional  regulatory  burden  for  water 
management  actions  that  might  be 
imposed  by  critical  habitat.  The  LCR 
MSCP  took  many  years  to  develop  and, 
upon  completion,  became  a  river  long 
conservation  plan  that  is  consi.stent  with 
the  flycatcher  recovery  objectives  within 
the  planning  area.  This  HCP  provides 
flycatcher  conservation  benefits  and 
commitments  toward  habitat 
development  and  management,  and 
flycatcher  surveys  and  studies  that 
could  not  be  achieved  through  project- 
by-project  section  7  considtations. 
Imposing  an  additional  regulatory 
review  after  the  HCP  is  completed, 
solely  as  a  result  of  the  designation  of 
critical  habitat,  may  undermine 
conservation  efforts  and  partnerships  in 
many  areas.  In  fact,  it  could  result  in  the 
loss  of  species’  benefits  if  future 
participants  abandon  the  voluntary  HCP 
process.  Designation  of  critical  habitat 
along  the  LCR  could  be  viewed  as  a 
clisincentive  to  those  entities  currently 
developing  HCPs  or  contemplating  them 
in  the  future. 

Benefits  of  Exclusion  Cutweigh  the 
Benefits  of  Inclusion — Lower  Colorado 
River  Multi-Species  Conservation  Plan 

We  have  determined  that  the  benefits 
of  excluding  the  LCR  MSCP  planning 
area  along  the  LCR  within  the  States  of 
Arizona,  California,  and  Nevada  from 
the  conservation  space  of  Lak(5  Mead  to 
Mexico  (and  a  small  portion  of  the 
lower  Bill  Williams  River  in  Arizona) 
from  the  designation  of  flycatcher 
critical  habitat  on  all  Federal,  State, 
tribal,  and  non-Federal  lands  outweigh 
the  benefits  of  inclusion,  and  will  not 
result  in  extinction  of  the  llycatcher. 

Under  .section  7  of  the  Act,  critical 
habitat  designation  will  provide  little 
additional  benefit  to  the  flycatcher 
within  the  boundaries  of  the  LCR  MSCP. 
The  catalyst  for  the  LCR  MSCP  was 
largely  a  result  of  the  jeopardy 
biological  opinion  (Service  1997,  entire) 
for  the  flycatcher  to  the  USBR  for  its 


LCR  operations.  The  Law  of  the  River, 
which  protects  the  regulation  and 
delivery  of  Colorado  River  water  to  the 
western  United  States,  prevents  altering 
the  regulation  of  the  (]olorado  River  for 
the  benefit  of  a  more  naturally 
functioning  system,  which  can  create 
and  recycle  flycatcher  habitat.  As  a 
re.sult,  the  development  of  the  LCR 
MSCP  and  its  Implementing  Agreement 
are  designed  to  ensure  flycatcher 
conservation  within  the  planning  area 
and  includes  management  measures  to 
protect,  restore,  enhance,  manage,  and 
monitor  flycatcher  habitat  (along  the 
Colorado  River  and  at  mitigation  sites). 
The  adequacy  of  LCR  MSCP 
conservation  nwiasures  to  protect  the 
flycatcher  and  its  habitat  have 
undergone  evaluation  under  section  7 
con.sultation  under  the  Act,  including 
proposed  critical  habitat  in  2005  prior  to 
approval  of  the  plan,  reaching  a  non¬ 
jeopardy  and  no  adver.se  modification 
conclusion.  Therefore,  the  benefit  of 
including  the  LCR  MSCP  planning  area 
to  require  section  7  con.sultation  for 
critical  habitat  is  minimized. 

The  commitment  by  the  LCR  MSCP 
partners  to  flycatcher  conservation 
throughout  the  Lake  Mead  to  Mexico 
planning  area  (and  a  portion  of  the 
lower  Bill  Williams  River)  is 
considerable.  The  LCR  MSCP  commits 
to  developing,  managing,  and  protecting 
1,639  ha  (4,050  ac)  of  flycatcher  nesting 
habitat  within  the  boundaries  of  their 
planning  area.  As  described  above, 
much  of  these  habitats  are  expected  to 
occur  within  agricultural  fields  adjacent 
to  river.  The  culmination  of  the.se  efforts 
is  anticipated  to  surpass  goals 
recommended  in  the  Recovery  Plan; 
maintain,  develop  and  improve 
migration,  dispersal,  sheltering,  and 
foraging  habitat;  develop 
metapopulation  stability;  and  protect 
against  catastrophic  lo.sses. 

Additional  riparian  habitat  along  the 
river  that  can  be  used  by  flycatchers, 
mostly  as  migratory  habitat  and  also  as 
ne.sting  habitat,  occurring  across 
thou.sands  of  hectares  (acres),  will 
collectively  be  restored,  managed,  and 
maintained  on  NWRs  (Hava.su,  Cibola, 
Imperial,  and  Bill  Williams  River), 
Federal  lands  (NPS  and  BLM),  and  tribal 
lands  (Hualapai,  Colorado  River, 
Chemehuevi,  Fort  Mojave,  and 
Quechan — Fort  Yuma)  along  the  LCR 
within  the  area  covered  by  the  LCR 
MSCP. 

This  HCP  involved  public 
participation  through  public  notices  and 
comment  periods  associated  with  the 
NEPA  process  prior  to  being  approved. 
Additionally,  this  HCP  is  one  of  the 
large.st  HCPs  in  the  country,  with  an . 
extensive  list  of  stakeholders  and 


permittees  from  California.  Arizona,  and 
Nevada  that  took  about  a  de('.ade  to 
complete.  Therefore,  managing  agencies. 
.States,  counties,  cities,  and  other 
stakeholders  are  aware  of  the 
importance  of  the  LCR  for  the 
fiycatcher.  For  these  reasons,  we  believe 
that  designation  of  critical  habitat  along 
the  LCR  MS(]P  planning  area  would 
provide  little  additional  educational 
benefit  or  benefit  from  other  laws  and 
regulations. 

Covered  activities  under  the  LCR 
MSCP  are  not  the  only  possible  impacts 
to  flycatcher  habitat  along  the  LCR. 

There  are  continued  projects  developed, 
carried  out,  funded,  and  permitted  by 
f’ederal  agencies  such  as  U.SBR  and 
BLM  that  are  not  covered  by  the  LCR 
MSCP.  Fire  management,  habitat 
restoration,  recreation  and  other 
activities  have  the  ability  to  adversely 
affect  the  flycatcher  and  critical  habitat. 
Minor  changes  in  habitat  restoration, 
fire  management,  and  recreation  could 
occur  as  result  of  a  critical  habitat 
designation  in  the  form  of  additional 
discretionary  conservation 
recommenda'tions  to  reduce  impacts  to 
critical  habitat.  Therefore,  if  the  L(]R 
was  designated  as  critical  habitat,  there 
may  be  some  benefit  through 
consultation  under  the  adverse 
modification  standard  for  actions  not 
covered  by  the  l,CR  MSCP.  But,  as 
explained  above,  the  habitat  along  the 
LCR  is  so  degraded  that  it  is  unlikely 
that  a  section  7  consultation  under  an 
adverse  modification  standard  w'ould 
re.sult  in  mandatory  elements  (i.e., 
rea.sonable  and  prudent  alternatives) 
within  the  LCR  M.SC.P  planning  area. 

In  reaching  the  conclusion  that 
benefits  of  exclusion  of  the  LCR  MSCP 
planning  area  outweigh  the  benefits  of 
inclusion  as  flycatcher  critical  habitat, 
w'e  have  weighed  the  benefits  of 
including  the.se  lands  as  critu:al  habitat 
with  an  operative  HCP  and  management 
by  NWRs,  tribal  Lands,  and  others,  and 
without  critical  habitat.  Implementation 
of  flycatcher  conservation  included 
within  the  LCR  M.SCP  planning  area, 
combined  with  the  conservation  efforts 
of  other  land  managers,  is  anticipated  to 
result  in  over  1,639  ha  (4,050  ac)  of 
flycatcher  habitat.  Excluding  the  LCR 
within  the  LCR  MSCP  planning  area 
would  eliminate  some  .small  additional 
administrative  effort  and  cost  during  the 
consultation  process  pursuant  to  section 
7  of  the  Act.  Excluding  the  LCR  MSCP 
planning  area  would  continue  to  help 
foster  development  of  future  HCPs  and 
strengthen  our  relationship  with 
Arizona,  California,  and  Nevada 
permittees  and  .stakeholders, 
eliminating  regulatory  uncertainly 
associated  with  permittees  and 


418 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  january  3.  2013 /Rules  and  Regulations 


stakeholders.  Excluding  the  LCR  MSCO 
planning  area  eliminates  anv  possible 
risk  to  water  .storage,  delivery,  diversion 
and  hydroelectric  production  to 
Arizona.  California,  and  Nevada,  and 
therefore  significant  potential  economic 
costs  due  to  a  critical  habitat  ’ 
designation.  VVe  have  therefore 
concluded  that  the  benefits  to  the 
flycatcher  and  its  habitat  as  result  of  the 
improvement,  maintenance,  and 
management  activities  attributed  to  the 
LCR  M.S(]P,  and  those  additional  efforts 
conducted  by  NVVRs,  tribes,  and  other 
land  managers,  outweigli  those  that 
would  result  from  the  addition  of  a 
critical  habitat  designation.  We  have 
therefore  excluded  these  lands  from  the 
final  critical  habitat  designation 
pursuant  to  section  4(b)(2)  of  the  Act. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  .Specie.s — Lower  ('olorado  River 
Multi-Species  Conservation  Plan 

Exclusion  of  the  Colorado  River 
within  the  L(^R  MSCP  planning  area 
will  not  result  in  extinction  of  the 
flycatcher,  'fhe  amount  of  land  being 
established  as  result  of  implementing 
the  LCR  M.SCP,  combined  with 
management  by  other  land  managers,  is 
anticipated  to  be  able  to  reach  recovery 
goals  established  for  these  L(;R 
Manag(!ment  Units.  The  Implementation 
Agnjement  establishes  a  50-year 
commitment  to  accomplish  these  tasks. 
Overall,  we  expect  greater  flycatcher 
conservation  through  the.se 
commitments  than  through  proj(!ct-hy- 
project  evaluation  implemented  through 
a  critical  habitat  designation.  As  a  result 
of  the  commitment  toward  flycatcher 
conservation,  we  do  not  expect  that 
exclusion  will  result  in  extinction  of  the 
flycatcher. 

Pahranagat  Management  Unit 

Key  Pittman  State  Wildlife  Area 
Management  Plan 

Key  Pittman  Wildlife  Management 
Area  (Key  Pittman)  is  located  in 
Pahranagat  Valley  in  Lincoln  County, 
Nevada,  and  encompasses  539  ha  (1,332 
ac)  of  diverse  habitats.  The  entirety  of 
the  water  in  Key  Pittman  originates  at 
Hiko  Springs  and  is  delivered  to 
Frenchy  Lake,  Nesbitt  Lake, 
impoundments,  and  irrigated  fields  via 
pipes  and  ditches.  The  majority  of 
Pahranagat  Valley  is  in  private 
ownership  with  modified  systems  of 
springs,  outflow  ditches,  agricultural 
fields,  ponds,  and  urban  development. 
We  proposed  3.9  km  (2.5  mi)  of  area 
occurring  in  Key  Pittman  as  critical 
habitat. 

The  NDOW  owns  and  manages  Key 
Pittman.  The  Nevada  Fish  and  Game 


Commission  purchastsd  portions  of  the 
area  in  1982  and  1988,  using  Federal 
Aid  in  Wildlife  and  Sport  Fish 
Re.storation  Act  funds,  primarily  for 
waterfowl  hunting,  and  as  a  secondary 
goal,  to  improve  habitat  for  waterfowl 
and  other  wetland  species.  Pursuant  to 
Federal  Aid  regulations,  the  property 
must  continue  to  serve  the  purpose  h)r 
which  it  was  purchased  (18  U.S,C.  889- 
889i;  50  .Stat.  917). 

The  NIX)W  first  conducted  flycatcher 
surveys  at  Key  Pittman  in  1999.  and 
observed  the  succe.ssfiil  nesting  of  tw'o 
pairs  of  flycatchers.  At  that  time, 
approximately  0.57  ha  (1.4  ac.)  of 
suitable  coyote  willow  habitat  existed. 
Over  the  la.st  decade,  the  vegetation  has 
matured  and  now  provides  1.4  ha  (3.8 
ac)  of  suitable  habitat  consisting  of  15 
small  stands  of  coyote  willow  patches 
surrounded  by  dry  upland  scrub  and 
bulrush  marsh  along  the  w'esttirn  edge  of 
Nesbitt  Lake. 

A  management  plan  for  Key  Pittman, 
which  included  strategies  for  managing 
flycatcher  habitat,  was  completed  in 
April  2005,  to  provide  a  framew'ork  for 
implementing  management  actions  for 
the  next  It)  years  (NDOW  2095,  entire). 
Specific  strategies  identified  in  the  plan 
to  maintain  and  enhance  rij)aiian 
systems  to  benefit  the  flycatcher  and 
other  neotropical  migratory  birds 
include:  (1)  Fencing  of  willow  habitat 
patches  along  Ne.sbilt  Lake;  (2) 
maintenance  of  high  water  levels  at 
Nesbitt  Lake  from  April  15  through 
August  1  to  inundate  the  flycatcher 
habitat  and  to  encourage  the 
establishment  of  w'illows;  (3) 
commitment  to  monitor  the  population 
status  of  the  flycatcher  at  Key  Pittman; 
and  (4)  planting  of  cottonwood,  coyote 
willow,  and  asb  throughout  Key 
Pittman. 

This  management  plan  has  been 
effectively  implemented  to  improve 
flycatcher  habitat  at  Key  Pittman.  In 
2bo8.  NDOW  completed  fencing  to 
exclude  livestock  grazing  from  the 
coyote  willow  patches  along  the  west 
side  of  Ne.sbitt  Lake,  and  currently 
maintains  the  fence  annually.  Since  the 
fencing  was  completed,  monitoring  of 
the  willows  has  shown  an  increase  in 
health,  vigor,  and  expansion  of  the 
patches. 

NDOW  implements  a  water 
management  plan  that  typically 
inundates  the  willow  patches  with 
water  from  the  lake  in  mid-April  to 
ensure  habitat  conditions  are  suitable 
for  breeding  flycatchers.  As  water  is 
slowly  lowered  from  the  lake 
throughout  the  breeding  season,  the 
water  recedes  20  to  30  m  from  the 
willow  patches,  leaving  moist  soil  by 
the  end  of  June  or  July. 


Annual  flycatcher  surveys  at  Key 
Pittman  continue  to  be  coordinated  by 
NDOW  through  the  Endangered  Specie.s 
Act  Traditional  Section  6  Funds 
Program.  A  total  of  11  to  18  flycatcher 
territories  per  year  have  been 
documented  at  Key  Pittman  from  2007 
to  2011,  a  large  increase  from  the  2  pairs 
documented  in  1999.  Flj^catcher 
territories  at  Key  Pittman  are  important 
for  the  recovery  of  the  species  as  they 
account  for  approximately  half  of  the 
total  number  of  known  territories 
throughout  the  Pahranagat  Management 
Unit. 

Although  active  plantings  have  not 
yet  boon  completed,  NDOW  may  plan 
future  habitat  enhancement  projects 
depemdent  on  funding  opportunities. 
NDOW  has  successfully  managed  to 
increase  the  health  of  existing  willow 
patches,  which  has  encouraged  the 
recruitment  of  willows.  As  previously 
described,  NDOW  has  enhanced 
existing  willows  with  the  completion  of 
their  fencing  project. 

Benefits  of  Inclusion — Key  Pittman 
.State  Wildlife  Area 

As  discussed  above  under 
Ajyplicution  of  Section  4(b)(2)  of  tlje  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  exi.stence  of  any  listed 
species  or  result  in  the  destruction  or 
atlverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

The  stream  within  the  Key  Pittman 
Wildlife  Area  being  addre.ssed  is  known 
to  be  occupied  by  flyc:atchers  and  has 
been  evaluated  under  .section  7  of  the 
Act  related  to  the  receipt  of  Federal 
funding  toward  land  management.  We 
believe  there  is  minimal  benefit  from 
designating  critical  habitat  for  the 
flycatcher  at  Key  Pittman.  As  previously 
di.scussed,  the  principal  benefit  of 
designated  critical  habitat  is  that 
activities  affecting  that  habitat  require 
consultation  under  section  7  of  the  Act 
if  a  Federal  action  is  involved.  Such 
consultation  would  ensure  adequate 
protection  is  provided  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Annually,  NDOW 
consults  with  the  Service  regarding  the 
di.stribution  of  federal  funds  to  NDOW 
under  the  Wildlife  and  Sport  Fish 
Restoration  Program  and  Endangered 
Species  Act  Traditional  Section  6  Funds 
Program.  During  these  consultations, 
NDOW  coordinates  with  the  Service  to 
incorporate  conservation  measures  to 
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protect  flycatcher  habitat  at  Key  Pittman 
and  to  ensure  population  status 
monitoring  continues.  Beyond  these 
consultations,  NDOVV  has  not  initialed 
any  section  7  consultations  or 
im{)lemented  any  j)rojects  that  may 
negatively  affect  flycatchers  or  their 
habitat  at  Key  Pittman.  Based  on  the 
limited  consultation  history,  and  land 
management  commitments  to  support 
flycatcher  habitat,  any  additional  benefit 
afforded  to  flycatcher  habitat  from 
consulting  on  designated  critical  habitat 
.at  Key  Pittman  is  negligible. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners,  agencies, 
tribes,  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
on  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
con.servation  atrtivities,  is  valuable.  The 
designation  of  critical  habitat  may  also 
strengthen  or  reinforce  some  Federal 
laws  .such  as  the  Clean  Water  Act.  The.se 
laws  analyze  the  potential  for  projects  to 
significantly  affect  the  environment. 
Critical  habitat  may  signal  the  presence 
of  sensitive  habitat  that  could  otherwise 
be  missed  in  the  review  process  for 
these  other  environmental  laws. 

The  Service  and  NDOW  are  familiar 
with  the  flycatcher  within  Key  Pittman. 
The  Service  and  NDOW  have  addressed 
the  flycatcher  in  prior  section  7 
consultations  for  Federal  Aid  toward 
funding  for  Key  Pittman  management 
actions.  NDOW  conducts  flycafeher 
surveys  within  Key  Pittman  and 
addressed  the  flycatcher  and  protecting 
and  improving  its  habitat  withm  their 
Management  Plan.  Becau.se  of  the 
overall  con,servation  awareness  and 
implementation  of  conservation  actions 
associated  with  the  Key  Pittman 
management  plan,  we  l)elieve  there  is 
little  educational  benefit  or  support  for 
other  laws  and  regulations  attributable 
to  critical  habitat  beyond  those  benefits 
already  achieved  from  listing  the 
flycatcher  under  the  Act. 

Benefits  of  Exclusion — Key  Pittman 
State  Wildlife  Area 

A  considerable  benefit  from  excluding 
Key  Pittman  as  flycatcher  critical  habitat 
is  the  maintenance  and  strengthening  of 
ongoing  conservation  partnerships.  In 
addition  to  the  effort  for  Key  Pittman, 
NDOW  has  a  significant  partnership  role 
by  developing  and  implementing 
flycatcher  management  guidance, 
conducting  project  assessment, 
implementing  recovery  .strategies, 
conducting  flycatcher  surveys  and 


research,  managing  property,  and 
working  with  private  landowners 
towards  wildlife  conservation.  The 
NDOW  has  demonstrated  a  willingness 
to  develop,  maintain,  and  manage  Key 
Pittman  flycatcher  habitat,  as  well  as 
habitat  for  other  sensiliv(;  and  non-listed 
species. 

The  success  of  NDOW’s  Key  Pittman 
management  of  habitat  protection  and 
development  has  re.sulted  in  flycatcher 
habitat  protection,  an  increase  in 
territories,  and  a  large  portion  of  the 
known  territories  within  the  Pahranagat 
Management  Unit.  NDOW  has  also 
effectively  partnered  with  private 
landowners  in  the  Pahranagat  Valley. 
These  positive  partnerships  between 
private.  State,  and  Federal  organizations 
will  encourage  conservation  practices 
for  flycatcher  habitat  across  land 
management  boundaries.  Exclusion  of 
this  area  from  the  designation  will 
maintain  and  strengthen  the  partnership 
between  the  Service  and  the  NDOW  and 
further  flycatcher  conservation  efforts. 

Our  collaborative  relationship  with 
NDOW  makes  a  difference  in  our 
partnership  with  the  numerous 
stakeholders  involved  with  flycatcher 
management  and  recovery  and  also 
influences  our  ability  to  form 
partnerships  with  others.  Concerns  over 
perceived  added  regulation  potentially 
imposed  by  critical  habitat  ('ould  harm 
this  collaborative  relationship. 

The  benefits  of  excluding  Key  Pittman 
include  some  minimal  reduction  in 
adrnini.strative  costs  associated  with 
engaging  in  section  7  consultations  for 
critical  habitat  where  NDOW  may 
receive  Federal  funding.  Administrative 
costs  include  additional  time  spent  in 
meetings  and  preparing  letters,  and  in 
the  case  of  biological  as.se.s.sments  and 
informal  and  formal  consultations,  the 
development  of  those  portions  of  these 
documents  that  specifically  addre.ss  the 
critical  habitat  designation.  The  NDOW 
and  FWS  .staff  can.  more  appropriately, 
use  these  limited  funds  toward 
continuing  to  manage  and  improve 
NDOW  lands  for  their  .stated  purpose; 
wildlife  conservation. 

Because  .so  many  important  flycatcher 
areas  occur  on  lands  managcul  by  non- 
Federal  entities,  collaborative 
relationships  are  essential  for  flycatcher 
recovery.  The  flycatcher  ami  its  habitat 
are  expected  to  benefit  substantially 
from  voluntary  land  management 
actions  that  implement  appropriate  and 
effective  conservation  strategies.  The 
conservation  benefits  of  critical  habitat 
are  primarily  regulatory  or  prohibitive 
in  nature.  Where  con.sistent  with  the 
discretion  provided  by  the  Act,  the 
Service  believes  it  is  necessary  to 
implement  policies  that  provide 


positive  incentives  to  nori-Federal 
landowners  and  land  managers  to 
voluntarily  conserve  natural  resources 
and  to  remove  or  reduce  disincentives 
to  conservation  (Wilcove  ot  al.  1996,  pp. 
1-14;  Bean  2002,  p.  2).  Thus,  we  believe 
it  is  vital  for  flycatcher  recovery  to  build 
on  continued  iion.servation  activities 
such  as  these  with  a  proven  partner,  and 
to  provide  positive  incentives  for  other 
non-F'ederal  land  managers  who  might 
be  considering  implementing  voluntary 
conservation  activities  but  have 
concerns  about  incurring  incidental 
njgulatory,  administrative,  or  economic 
impacts.  Flycatcher  habitat  conservation 
at  Key  Pittman  is  established  through 
planning  documents,  has  a  long  record 
of  success,  and  resulted  in  .successfid 
flycatcher  breeding  sites. 

Benefits  of  Exclusion  Outweigh  Benefits 
of  Inclusion — Key  Pittman  State 
Wildlife  Area 

We  have  determined  that  the  benefits 
of  exclusion  of  all  Key  Pittman  lands 
within  the  Pahranagat  Management 
Unit,  which  include  the  3.9  km  (2. .5  km) 
stream  segment  beginning  at  Hike 
Springs  that  travels  down  through 
Frenchy  and  Nesbitt  Lakes  outweigh  the 
benefits  of  inclusion  and  will  not  result 
in  extinction  of  the  flycatcher.  In 
making  this  exclusion,  we  have  weighed 
the  benefits  of  including  these  lands  as 
critical  habitat  and  the  benefits  without 
critical  habitat. 

The  benefits  of  designating  critical 
habitat  for  the  flycatcher  within  Key 
Pittman  are  relatively  small  in 
comparison  to  the  benefits  of  exclusion. 
We  find  that  including  this  stream 
segment  as  critical  habitat  would  result 
in  minimal,  if  any  additional  benefits  to 
the  flycatcher.  Because  any  potential 
impacts  to  flycatcher  habitat  from  future 
projects  with  a  Federal  nexus  will  be 
addressed  through  a  section  7 
consultation  with  the  Siirvice  under  the 
jeopardy  standard,  we  believe  that  the 
incremental  con.servation  and  regulatory 
benefit  of  designated  critical  habitat  on 
Key  Pittman  would  largely  be  redundant 
with  the  combined  benefits  of  listing 
and  existing  management.  We  believe 
past,  present,  and  future  coordination 
with  NDOW  has  provided  and  will 
continue  to  [)rovide  sufficient  education 
regarding  flycatcher  habitat 
con.servation  needs  on  the.se  lands,  such 
that  there  would  be  minimal  additional 
educational  benefit  or  support  from 
other  laws  and  regulations  from 
designation  of  critical  habitat. 

Therefore,  the  incremental  conservation 
and  regulatory  benefits  of  designating 
critical  habitat  within  Key  Pittman  are 
minimal. 
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Becau.se  Key  F^ittnian  is  a  State- 
nianagjid  wildlife  area,  it  is  not  expected 
that  land  use  changes  would  occur  that 
would  alter  the  preservation  of  these 
lands.  NDOW  has  provided  assurance 
through  cons(!rvation  actions  and 
i:oasultalions  that  the  habitat  at  Key 
Pittman  will  he  protected  and  enhanced. 
As  previously  described,  NDOW’s 
existing  management  plan  has 
effectively  guid«;d  the  implementation 
of  projects  to  ensure  the  protection  of 
key  flycatcher  habitat  at  Key  Pittman. 
NDOW  strategies  to  protect  and  improve 
flycatcher  habitat  have  resulted  in  an 
increase  in  the  abundance  of  territories 
at  Key  Pittman  since  exclusion  from 
critical  habitat  designation  in  2005. 

Al.so,  commitments  through  NDOW’s 
implementation  of  their  Key  Pittman 
Management  Plan  will  continue  to  fo.ster 
the  maintenanc(>,  development,  and 
survey  of  llycatcher  habitat.  Also, 
becau.se  the  flycatcher  occurs  on  thest; 
lands  with  these  management  actions 
and  conservation  in  place,  we  anticipate 
that  any  formal  section  7  consultations 
conducted  on  critical  habitat  would 
only  likely  result  in  discretionary 
conservation  recommendations. 

The  benefits  of  excluding  Key  Pittman 
from  critical  habitat  are  considerable. 
Key  Pittman  management,  in 
cooperation  and  coordination  with  the 
Service,  are  based  on  appropriate  land 
and  water  management  strategies 
described  in  the  Recovery  Plan.  These 
land  and  water  management  strategies 
of  protecting  and  improving  flycatcher 
and  wildlife  habitat  within  Key  Pittman 
demonstrate  an  ongoing  management 
commitment.  Exidusion  of  these  lands 
from  critical  habitat  will  help  preserve 
and  strengthen  the  conservation 
partnership  we  have  developed  with 
NDf)W'.  reinforce  tho.se  we  are  building 
with  other  entities,  and  foster  future 
piirtnerships  and  development  of 
management  plans.  In  contrast, 
inclusion  as  critical  habitat  may 
negatively  impact  our  relationships  with 
NDOW  and  other  existing  or  future 
partners.  We  are  committed  to  working 
with  NDOW  to  further  flycatcher 
conservation  and  other  endangered  and 
threatened  species.  Therefore,  in 
consideration  of  the  relevant  impact  to 
our  partnership  and  NDOW's  ongoing 
conservation  management  practices,  we 
determine  that  the  considerable  benefits 
of  exclusion  outweigh  the  benefits  of 
inclusion  in  the  critical  habitat 
designation. 

After  weighing  the  benefits  of  ' 
including  the  3.y-km  (2. .5-mi)  stream 
segment  within  Key  Pittman  as 
flycatcher  critical  habitat  against  the 
benefit  of  exclusion,  we  have  concluded 
that  the  benefits  of  excluding  this 


stream  .segment  under  the  NDOW 
management  pursuant  to  section  4(b)(2) 
of  the  Act  outW(!igh  any  benefits  that 
would  result  from  designating  these 
areas  as  critical  habitat. 

Exclusion  Will  Not  Result  in  f^xtinction 
of  the  Specie.s — Key  Pittman  State 
Wildlife  Area 

We  find  that  the  exclusion  of  this 
stream  .segment  within  Key  Pittman  will 
not  lead  to  the  extinction  of  the 
flycatcher.  Flycatfdier  habitat  protection 
and  recovery  is  supported  due  to 
NDOW's  long-term  managennmt  of  Key 
Pittman.  NDOW  has  a  long  track  record 
of  Key  Pittman  management  that  has 
resulted  in  an  inf;rease  in  llycatcher 
territories.  Additionally,  the  long-term 
protection  of  flycatcher  habitat  at  Key 
Pittman  is  supported  becau.se  the 
landscape  will  be  preserved  as  open 
space  due  to  its  inclusion  within  a 
VVildlife  Area.  As  a  result  of  the.se 
con.servation  and  management  ai:fions, 
exclusion  of  streams  with  Key  Pittman 
will  not  result  in  extinction  of  the 
flycatcher. 

Overton  State  Wildlife  Area  (Muddy 
River)  Management  Plan 

The  Overton  Wildlife  Management 
Area  (OWMA)  is  located  in  ('.lark 
(bounty,  Nevada,  and  is  managed  by  the 
State  of  Nevada’s  Department  of 
Wildlife  (NDOW).  Stretches  of  both  the 
Muddy  River  and  Virgin  Riv(!r  run 
through  OWMA.  OWMA  encompa.sses  a 
wide  diversity  of  habitats  within  its 
7,146  ha  (17,657  ac).  Approximately  26 
percent  of  lands  comprising  OWMA  an; 
owned  by  the  State  of  Nevada,  and  80 
p(!rc»;nt  are  lands  leased  from  BOR  and 
NPS.  Funding  for  the  operation  and 
maintenance  of  OWMA  results 
primarily  (74  perc;ent)  from  Federal  Aid 
in  Wildlife  Restoration  Act  funds  with 
an  additional  25  percent  funded  by  the 
State,  and  1  percent  funded  by  Federal 
Aid  in  Sport  Fish  Restoration  Act  funds. 
Pursuant  to  Federal  Aid  regulations,  the 
propfsrty  must  continue  to  serve  the 
purpose  for  which  it  is  funded,  in  this 
case  for  waterfowl  as  well  as  other 
wetland  species  (16  II.S.C.  669-609i;  50 
.Slat.  917). 

Within  the  OWMA,  we  identified 
segments  of  both  the  Muddy  River  (3.1 
km,  1.9  mi)  included  the  Pahranagat 
Management  Unit  and  Virgin  River  (6.5 
km,  4.0  mi)  included  in  the  Virgin 
Management  Unit  as  proposed  critical 
habitat  and  segments  we  were 
considering  for  exclusion.  Following 
our  analysis,  we  concluded  that  we 
would  not  exclude  the  Virgin  River 
segment  under  section  4(b)(2)  of  the  Ar:t 
(.s«!e  Summary  of  Issues  and 
Recommendations  section). 


The  Muddy  River  area  of  OWMA  is 
managed  in  part  for  intensive 
development,  agriculture,  and  wildlife. 
Water  from  the  Muddy  River  is 
controlled  on  the  north  side  of  OWMA 
by  a  diversion  structure  that  releases 
water  through  a  channel  to  ditches  that 
distribute  water  to  fields.  Regidar 
maintenance  is  conducted  to  keep  the 
channel  clear  of  silt  and  debris  in  order 
to  reduce  water  from  backing  up  above 
OWM.\  during  flood  events.  Water 
management  on  the  Muddy  River  side  of 
OWMA  is  guided  by  a  plan  that  is 
adjusted  each  year  based  on  projected 
water  supplies  and  is  highly  controlled 
by  Lake  Mead  water  levels  as  managed 
by  BOR. 

Occupied  breeding  flycatcher  habitat 
on  the  Muddy  River  side  of  OWMA 
octairs  jirimarily  within  a  200-meter 
(660-ft)  span  of  the  main  channel  of  the 
Muddy  River  and  consists  of  mixed 
tamarisk  and  willow  habitat.  Prior  to 
2005,  limited  surveys  for  flycatchers 
were  conducted.  F'rom  2005  to  2011, 4 
to  7  flycatcher  territories  per  year  have 
been  documentcHl  in  these  riparian 
areas. 

An  OWMA  management  plan,  which 
included  strategies  for  managing 
flycatcher  habitat,  was  completed  in 
Dficember  2000,  to  provide  a  framework 
for  implementing  management  actions 
for  the  next  10  years  (Nevada 
Department  of  Conservation  and 
Wildlife  Resources,  2000,  entire).  This 
plan  is  targeted  for  revision  in  the  near 
future.  Specific  strategies  identified  in 
the  j)lan  to  maintain  and  enhance 
riparian  systems  to  benefit  the 
flycatcher  and  other  neotro})ical 
migratory  birds  at  OWMA  include:  (1) 
Selecting  sites  with  dependable  water 
.sources  to  plant  a  minimum  of  one 
wUlow  patch  per  year  at  least  0.10  ha 
(0.25  ac)  in  size;  establish  native  black 
and  coyote  willow  in  patches  and 
inundate  them  at  2  to  3  week  intervals; 
and  (2)  use  volunteer  groups  of  native 
riparian  and  upland  riparian  species  to 
establish  plantings. 

Between  2000  and  2002,  willow 
plantings  were  implemented  along 
several  ponds  and  fields  on  the  Muddy 
River  side  of  OWMA.  Two  of  the  three 
plantings  were  impacted  due  to  beavers, 
l)ut  one  planting  survived  and  currently 
provides  migratory  habitat  for 
flycatchers.  An  additional  2  acres  of 
willows  were  established  around 
various  ponds  and  are  flooded 
periodically  throughout  the  growing 
season.  Future  sites  will  be  considered 
for  plantings  and  seeding  as  water 
delivery  systems  are  improved  and 
funding  opportunities  become  available. 

During  the  flycatcher  breeding  season 
in  2005,  NDOW  bulldozed  a  0.30-ha 
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(0.74-ac)  area  along  the  Muddy  River  to 
repair  damage  to  a  water  control  system 
caused  by  floods  occurring  in  the  winter 
of  2004  to  2005.  This  work  occurred 
mostly  in  occupied  flycatcher  habitat, 
where  one  known  territory  was  located. 
Additional  repair  work  was 
implemented  over  the  winter  of  2007  to 
2008.  and  involved  using  heavy 
equipment  to  dredge  two  stretches  of 
the  channel  of  this  Muddy  River.  This 
resulted  in  the  removal  of  a  10-to  15-m 
(30-to  50-ft)  swath  of  vegetation  along  a 
0.75-km  (0.47-mi)  long  stretcdi  of  the 
western  bank  of  the  river.  Although  not 
completed  during  the  breeding  season, 
the  dredging  ended  upstream  within  10 
ni  (30  ft)  of  a  nest  area  that  had  been 
active  from  2005  to  2007,  and  then 
resumed  downstream  within  5  m  (10  ft) 
of  another  nest. 

Since  the  winter  2007  to  2008  repair 
work,  NDOW  has  worked  closely  with 
the  .Service  through  section  7 
consultations  to  develop  conservation 
measures  to  ensun;  future  operations 
and  maintenance  activities  along  the 
Muddy  River  of  OWMA  do  not 
negatively  impact  occupied  flycatcher 
habitat.  NDOW  akso  intends  to 
incorporate  these  conservation  measures 
in  future  revisions  of  the  OWMA 
management  plan. 

benefits  of  Inclusion — Overton  State 
Wildlife  Area 

As  discu.s.sed  above  under 
Application  of  Section  4(b)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  dccstruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  iuialvsis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

The  stream  within  the  OWMA  being 
addres.sed  is  known  to  be  occupied  by 
flycatchers  and  has  been  evaluated 
under  section  7  of  the  Act  related  to  the 
receipt  of  Federal  funding  toward  land 
inanagement.  We  believe  there  is 
minimal  benefit  from  designating 
critical  habitat  for  the  llycatcher  along 
the  Muddy  River  within  OWMA.  As 
previously  discussed,  the  principal 
benefit  of  designated  critical  habitat  is 
that  activities  affecting  that  habitat 
require  consultation  under  section  7  of 
the  Act  if  a  Federal  action  i.s  involved. 
Such  consultation  would  ensure 
adecpiate  protection  is  provided  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Annually,  NDOW  has 
consulted  with  the  Service  regarding  the 


distribution  of  Federal  funds  to  OWMA 
under  the  Wildlife  Sport  F’ish 
Restoration  Program  and  Endangered 
Species  Act  Traditional  Section  6  Funds 
Program.  During  these  informal 
consultations,  NDOW  has  coordinated 
with  the  Service  to  incorporate 
con.servation  measures  to  protect 
flycatcher  habitat  at  OWMA  and  to 
ensure  population  .status  monitoring 
continues.  These  proc.edures  generated 
the  opportunity  to  discuss  the  land 
management  actions  that  altered 
flycatcher  habitat  in  2005,  and  put  in 
place  procedures  to  prevent  them  from 
occurring  in  the  future.  Btiyond  these 
informal  consultations,  NDOW  has  not 
initiated  any  formal  section  7 
consultations  at  OWMA.  Based  on  the 
limited  formal  consultation  history, 
close  coordination,  and  the  overall 
management  succe.ss  of  flycatcher 
habitat  along  the  Muddy  River,  any 
additional  benefit  afforded  to  nycatf:her 
habitat  from  consulting  on  designated 
critical  habitat  at  OWMA  is  likely 
negligible.  Beyond  these  consultations, 
NDOW  has  not  sought  any  section  7 
consultations  with  the  Service  at 
OWMA.  Ba.sed  on  the  limited  formal 
consultation  history,  any  additional 
benefit  afforded  tlycalcher  habitat  from 
consulting  on  designated  critical  habitat 
at  Overton  is  negligible. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
servo  to  educate  landowners,  agencies, 
tribes,  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
on  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
conservation  activities,  is  valuable.  The 
d(!signation  of  critical  habitat  may  akso 
strengthen  or  reinforce  some  Federal 
laws  such  as  the  Clean  Water  Act.  3’hese 
laws  analyze  the  potential  for  projects  to 
significantly  affect  the  environment. 
Critical  habitat  may  signal  the  presence 
of  sensitive  habitat  that  could  otherwise 
be  mis.sed  in  the  review  process  for 
these  other  environmental  laws. 

The  Service  and  NDOW  are  familiar 
with  the  llycatchiir  within  OWMA.  'The 
Service  and  NDOW  have  addressed  the 
flycatcher  in  prior  section  7 
consultations  for  Federal  Aid  toward 
funding  for  OWMA  management 
actions.  NDOW  conducts  flycatcher 
surveys  within  OWMA  and  addressed 
the  flycatcher  and  protecting  and 
improving  its  habitat  within  their 
Management  Plan.  NDOW  manages 
flycatcher  habitat  and  conducts 
flycatcher  surveys  at  both  the  OWMA 
and  Key  IMttman  Wildlife  Area.  Because 


of  the  need  to  address  and  correct  the 
situation  that  led  to  alteration  flycatcher 
habitat  in  2005,  OWMA  has  increased 
its  overall  flycatcher  conservation 
awareness.  With  the  continued 
implementation  of  conservation  actions 
associated  with  their  OWMA 
management  plan,  we  believe  there  is 
little  educational  benefit  or  support  for 
other  laws  and  regulations  attributable 
to  critical  habitat  beyond  those  benefits 
already  achieved  from  listing  the 
flycatcher  under  the  Act. 

Benefits  of  Exclusion — Overton  State 
Wildlife  Area 

A  considerable  benefit  from  excluding 
OWMA  as  flycatcher  critical  habitat  is 
the  maintenance  and  strengthening  of 
ongoing  con.servation  partnerships.  In 
addition  to  the  effort  for  OWMA,  NDOW 
has  a  significant  partnership  role  by 
developing  and  implementing  flycatcher 
management  guidance,  conducting 
project  assessment,  implementing 
recovery  strategies,  conducting 
flycatcher  surveys  and  research, 
managing  property,  and  working  with 
private  landowners  towards  wildlife 
conservation.  The  NDOW  has 
demonstrated  a  willingne.ss  to  develop, 
maintain,  and  manage  portions  of  the 
Muddy  River  for  flycatcher  habitat,  as 
well  as  habitat  for  other  .sensitive  and 
non-listed  species. 

Our  collaborative  relationship  with 
NDOW  makes  a  difference  in  our 
partnership  with  the  numerous 
stakeholders  involved  with  llycatcher 
management  and  recovery  and  also 
influences  our  ability  to  form 
parlnershijis  with  others.  Concerns  over 
perceived  added  regulation  potentially 
imposed  by  critical  habitat  could  harm 
this  collaborative  relationship. 

Exclusion  of  this  area* from  the 
designation  would  maintain  and 
strengthen  the  partnership  between  the 
.Service  and  the  NDOW  and  further 
flycatcher  conservation  efforts.  The 
success  of  NDOW’s  OWMA 
management  of  habitat  protection  and 
development  has  resulted  in  a  persistent 
population  of  flycatcher  territories,  an 
important  component  to  the  recovery  of 
flycatchers  in  the  Pahranagat 
Management  Unit  and  the  LCR  Recovery 
Unit.  NDOW  is  a  key  partner  to  the 
Service  in  species  conservation 
throughout  the  State  of  Nevada  and 
manages  important  flycatcher  habitat  at 
OWMA.  Bei;au,se  .some  of  the  lands  at 
OWMA  are  leased,  NDOW  partners  with 
BOR  and  NPS  to  manage  OWMA  for 
midtiple-use  objectives.  Additionally. 
NDOW  coordinates  with  private 
landowners  to  address  wildlife  and 
habitat  management  concerns  that  cross 
ownership  boundaries.  These  positive 
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partnership.s  between  private.  State,  and 
Federal  organizations  w'ill  encourage 
conservation  practices  for  flvcatcher 
habitat  across  land  management 
boundaries.  Excluding  OWMA  from 
critical  habitat  designation  will  enhance 
these  exi.sting  working  relationships. 
These  positive  partnerships  between 
private.  State,  and  Federal  organizations 
will  encourtige  conservation  practices 
for  flycatclu-r  habitat  across  land 
management  boundaries. 

Because  .so  many  important  flycatcher 
areas  occur  on  lands  managed  by  non- 
Federal  entities,  collaborative 
relationships  are  essential  for  flycatcher 
recovery.  The  flycatcher  and  its  habitat 
are  expected  to  benefit  substantially 
from  voluntary  land  management 
actions  that  implement  appropriate  and 
effective  conservation  strategies.  The 
conservation  benefits  of  critical  habitat 
are  primarily  regulatory  or  prohibitive 
in  nature.  Where  consi.stent  with  the 
discretion  provided  by  the  Act.  the 
Servi(;e  believes  it  is  nei:essary  to 
implement  policies  that  provide 
positive  incentives  to  non-F'ederal 
landowners  and  land  managers  to 
voluntarily  conserve  natural  resources 
and  to  remove  or  reduce  disincentives 
to  conservation  (Wilcove  et  nl.  lUno.  pp. 
1-14;  Bean  2002,  p.  2).  Thus,  we  believe 
it  is  vital  for  flycatcher  recovery  to  build 
on  continued  conservation  activities 
such  as  the.se  with  a  proven  partner,  and 
to  provide  positive  incentives  for  other 
non-Federal  land  managers  who  might 
be  considering  implementing  voluntary 
conservation  activiti(is  but  have 
concerns  about  incurring  incidental 
regulatory,  administrative,  or  economic 
impacts.  Flycatcher  habitat  con.servation 
at  Key  Fittman  is  established  through 
planning  documents,  has  a  long  record 
of  success,  and  resulted  in  successful 
flycatcher  breeding  sites. 

The  benefits  of  excluding  OWMA 
include  some  minimal  reduction  in 
athninistrative  costs  associated  with 
engaging  in  section  7  consultations  for 
critical  habitat  where  NDOW  may 
rec:eive  Federal  funding.  The  costs 
associated  with  section  7  consultation 
for  critif:al  habitat  would  include  a 
small  incr(!ase  in  time  and  money  spent 
in  preparing  the  applicable  documents 
required  during  the  Federal  Aid  funding 
cycle.  Administrative  costs  also  include 
additional  time  spent  in  meetings  and 
preparing  letters,  and  in  the  ca.se  of 
biological  assessments  and  informal  and 
formal  consultations,  the  development 
of  those  portions  of  the.se  documents 
that  specifically  address  the  critical 
habitat  designation.  The  NDOW  and 
FWS  staff  can,  more  appropriately,  use 
these  limited  funds  toward  continuing 
to  manage  and  improve  NDOW  land  for 


their  statisd  purpose,  wildlife 
conservation. 

Benefits  of  Exclusion  Outweigh  Benefits 
of  Inclusion — Overton  State  VVildlife 
Area 

We  have  determined  that  the  benefits 
of  excluding  3.1  km  (l.tt  mi)  of  the 
Muddy  River  on  OWMA  lands  within 
the  Pahranagat  Management  Unit 
outweigh  the  benefits  of  inclusion  and 
will  not  result  in  extinction  of  the 
flycatcher.  In  making  this  exclusion,  we 
have  weighed  the  benefits  of  including 
these  lands  as  critical  habitat  anti  the 
benefits  without  critical  habitat. 

'I'he  benefits  of  designating  critical 
habitat  for  the  flycatcher  within  OWMA 
are  relatively  small  in  compari.son  to  the 
bcmefits  of  exclusion.  We  find  that 
including  the  Muddy  River  stream 
segment  as  critical  habitat  would  result 
in  minimal,  if  any  additional  benefits  to 
the  flycatcher.  Becaii.se  any  jiotential 
impacts  to  flycatcher  habitat  from  future 
projects  with  a  Federal  nexus  will  be 
atldres.sed  through  a  section  7 
consultation  w’ith  the  .Service  under  the 
j(!opardy  standard,  we  believe  that  the 
im:remental  conservation  and  regulatory 
benefit  of  designated  critical  habitat  on 
OWMA  would  largely  be  redundant 
with  the  combined  benefits  of  li.sting 
and  existing  management.  We  believe 
past,  present,  and  future  coordination 
with  NDOW  has  provided  and  will 
continue  to  provide  sufficient  education 
regarding  flycatcher  habitat 
conservation  needs  on  these  lands,  such 
that  there  would  be  minimal  additional 
c'ducational  benefit  or  support  from 
other  laws  and  regulations  from 
designation  of  critical  habitat. 

'I’herefore,  the  incremental  conservation 
and  regulatory  benefits  of  designating 
critical  habitat  wdthin  OWMA  are 
minimal. 

Because  OWMA  is  a  .State-managed 
wildlife  area,  the  pre.servation  of  the.se 
lands  for  wildlife  is  not  ex|)ec;ted  to 
change.  NDOW  has  provided  assurance 
through  con.servation  actions  and 
consultations  that  the  habitat  at  OWMA 
will  be  protected  and  enhanced.  As 
previously  de.scribed,  NDOW’s  existing 
management  plan  has  effectively  guided 
the  implementation  of  projects  to  ensun; 
the  maintenance  of  flycatcher 
poj)ulations  at  OWMA.  U.ommitments 
through  NDOW’s  implementation  of 
their  OWMA  Management  iMan  will 
continue  to  foster  tlui  maintenance, 
development,  and  survey  of  llycatcher 
habitat.  Also,  becau.se  the  flycatcher 
occurs  on  the.se  lands  with  thes*; 
management  actions  and  conservation 
in  place,  we  anticipate  that  any  formal 
section  7  consultations  conducted  on 
critical  habitat  would  only  likely  result 


in  di.scret ionary  conservation 
recommendations. 

The  benefits  of  excluding  OWMA 
from  critical  habitat  are  considerable. 
OWMA  management,  in  cooperation 
and  coordination  with  the  Service,  are 
based  on  appropriate  land  and  water 
management  strategies  described  in  the 
Recovery  Plan.  These  land  and  water 
management  strategies  of  protecting  and 
improving  flycatcher  and  wildlife 
habitat  within  OWMA  demonstrate  an 
ongoing  management  commitment. 
Exclusion  of  the.se  lands  from  critical 
habitat  will  help  preserve  and 
strengthen  the  conservation  partnership 
we  have  developed  with  NDOW, 
reinforce  those  we  are  building  with 
other  entities,  and  foster  future 
partnerships  and  development  of 
management  plans.  In  contrast, 
inclusion  as  critical  habitat  may 
negatively  impact  our  relationships  with 
NDOW  and  other  existing  or  future 
partners.  We  are  committed  to  working 
with  NDOW  to  further  flycatcher 
con.servation  and  other  endangered  and 
threatenefl  species.  Therefore,  in 
consideration  of  the  relevant  impact  to 
our  partnership  and  NDOW's  ongoing 
conservation  management  practices,  we 
determine  that  the  considerable  benefits 
of  exclusion  outweigh  the  benefits  of 
inclusion  in  the  critical  habitat 
designation. 

After  weighing  the  benefits  of 
including  3.1  km  (1.9  mi)  of  the  Muddy 
River  within  OWMA  as  flycatcher 
critical  habitat  against  the  benefit  of 
exclusion,  we  have  concluded  that  the 
benefits  of  excluding  this  stream 
segment  under  the  NDOW  management 
pursuant  to  section  4(b)(2)  of  the  Act 
outweigh  any  benefits  that  would  result 
from  designating  these  areas  as  critical 
habitat. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Overton  State  Wildlife 
Area 

We  find  that  the  exclusion  of  this 
Muddy  River  stream  .segment  within 
OWMA  will  not  lead  to  the  extinction 
of  the  flycatcher.  Flycatcher  habitat 
protection  and  recovery  is  supported 
due  to  NDOW’s  long-term  management. 
NDOW  has  a  long  track  record  of 
OWMA  management  that  has  resulted 
in  the  maintenance  of  flycatcher 
territories  and  the  development  of 
additional  habitat.  Additionally,  the 
long-term  protection  of  flycatcher 
habitat  at  t)WMA  is  supported  becau.se 
the  landscape  will  be  preserved  as  open 
space  due  to  its  inclusion  within  a 
Wildlife  Area.  As  a  result  of  those 
conservation  and  management  actions, 
exclusion  of  thir-Muddy  River  will  not 
result  in  extinction  of  the  flycatcher. 
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San  Juan  Management  Unit 
Navajo  Nation  Management  Plan 

Please  see  the  end  of  this  section  for 
a  discussion  about  tribes  from  the  Little 
Colorado,  San  Juan,  Verde,  Upper  Gila, 
and  Upper  Rio  Grande  Management 
Units  that  submitted  Management  Plans. 

Southern  Ute  'bribe  Management  Plan 

Please  see  the  end  of  this  section  for 
a  di,scussion  about  tribes  from  the  Little 
Colorado,  San  Juan,  Verde,  Upper  Gila, 
and  Upper  Rio  Grande  Management 
Units  that  submitted  Management  Plans. 

Verde  Management  Unit 

Salt  River  Project  Horseshoe  and  Bartlett 
Dams  HCP 

Pursuant  to  the  1917  contract  between 
Salt  River  Project  (SRP)  and  the  United 
States  of  America,  the  United  States  .set 
aside  land  along  the  Verde  River  in 
Maricopa  and  Gila  Counties,  Arizona, 
for  the  purpose  of  developing  irrigation 
facilities  for  SRP.  Bartlett  Dam  was 
constructed  in  the  1930s,  and  Horseshoe 
Dam  was  completed  in  194.‘j.  The 
United  States  turned  over  and  vested  in 
SRP  the  authority  to  care  for,  operate, 
and  maintain  all  project  facilities,  of 
which  Horseshoe  and  Bartlett  Dams  ^ 
became  integral  components.  SRP  is  two 
entities;  the  Salt  River  Project 
Agricultural  Improvement  and  Power 
District,  a  political  subdivision  of  the 
slate  of  Arizona;  and  the  Salt  River 
Valley  Water  Users’  As.sociation,  a 
private  corporation.  The  District 
provides  electricity  to  nearly  934,000 
retail  customers  in  the  Phoenix  area.  It 
operates  or  participates  in  11  major 
power  plants  and  numerous  other 
generating  stations,  including  thermal, 
nuclear,  natural  gas  and  hydroelectric 
sources.  SRP  delivers  an  average  of  1 
million  acre-feet  of  water  each  year  for 
use  on  more  than  97,000  ha  (240,000 
acres)  or  970  square  km  (375  .square  mi) 
of  shareholder  lands,  plus  additional 
contract  lands  with  water  rights  to  the 
Salt  and  Verde  rivers.  Most  of  SRP’s 
deliveries  are  to  cities  and  urban 
irrigation  uses,  supplying  much  of  the 
water  for  the  Phoenix  metropolitan 
population  of  more  than  2.6  million 
people. 

We  propo.sed  a  9.6  km  (6.0  mi) 
segment  of  the  Verde  River  within  the 
conservation  space  of  Horseshoe  Lake  as 
flycatcher  critical  habitat. 

The  Service  issued  an  HCP  permit  to 
SRP  under  section  10(a)(1)(B)  of  the  Act 
in  2008  for  the  operation  of  Horseshoe 
and  Bartlett  Dams.  For  the  flycatcher 
specifically,  incidental  take  is 
authorized  as  a  result  of  the  impacts  to 
nesting  habitat  and  breeding  attempts 
from  raising  and  lowering  of  the  water 


stored  behind  Horseshoe  Dam  for  a 
period  of  .'>0  years. 

The  action  area,  as  de.scribed  in  the 
Horseshoe  Bartlett  HGP,  prepared  for 
SRP  by  FRO  Resources  Corporation 
(FRO  and  .SRP  2008,  entire),  extends 
farther  from  the  location  of  these  dams 
to  areas  where  the  impacts  of  water 
storage  and  delivery  may  occur  because 
of  the  impacts  to  other  species  caused 
by  water  regulation.  Specific  flycatcher- 
related  impacts  were  only  identified 
within  the  high  water  mark  of  the 
Horseshoe  Lake  conservation  space 
between  2,026  feet  in  elevation  and 
Horseshoe  Dam.  The  area  within 
Horseshoe  Lake  is  Federal  land 
managed  by  the  USFS.  A  tri-party 
agreement  between  SRP,  USFS,  and 
U.SBR  (1979,  entire)  establishes  a 
framework  to  maintain  the.se  water 
storage  areas  for  their  intended  purpose. 

Periodic  changes  in  the  level  of  the 
lake  water  of  the  Horseshoe  Lake 
conservation  space  due  to  dam 
operations  and  water  storage  can  result 
in  the  establishment  and  maintenance  of 
nesting  flycatcher  habitat.  This  is 
because  flycatcbers  nest  or  otherwise 
use  vegetation  that  grows  in  the  dry 
lakebed  within  the  conservation  space. 
Rising  water  levels  or  excessive  drying 
can  cause  temporary  losses  and 
unavailability  of  this  nesting  habitat. 

The  amount  and  timing  of  water  .stored 
in  Honseshoe  Lake  can  vary  widely  from 
year-to-year  becau.se  of  the  relatively 
small  amount  of  water  storage  space  in 
Horseshoe  Lake,  the  erratic  nature  of 
precipitation  and  run-off.  and  the  arid 
nature  of  the  Sonoran  Desert. 

It  is  estimated  that  between  24  to  182 
ha  (60  to  450  ac)  of  flycatcher  nesting 
habitat  will  occur  annually  within  the 
high  water  mark  of  Horseshoe  Lake  over 
the  50-year  permit  period  of  this  HCP 
(ERO  and  SRP  2008,  p.  120).  The  annual 
average  of  flycatcher  habitat  estimated 
to  occur  within  the  lake  is  105  ha  (260 
ac)  (ERO  and  SRP  2008,  p.  120). 

Since  completion  of  the  Hor.seshoe 
and  Bartlett  Dams  HGP,  a  fforseshoe 
Lake  fill-event  occurred  and  confirmed 
our  expectations  about  the  continued 
persistence  of  flycatr;her  habitat  and 
territories.  While  Horseshoe  Lake  water 
levels  and  flycatcher  territory  numbers 
fluctuate,  territories  continue  to  persist; 
the  number  of  territories  at  Horseshoe 
Lake  ranged  from  6  territories  in  2003, 
to  a  high  of  20  in  2005,  and  most 
recently  10  in  2011  (SRP  2012,  p.  16). 

Under  more  favorable  low  water 
storage  lake  conditions,  the  area 
between  the  existing  pool  and  the  high 
water  mark  has  supported  the  largest 
population  of  flycatchers  known  on  the 
Verde  River  (approximately  20 
territories).  Along  with  the  other 


portions  of  the  Verde  River  upstream 
and  downstream  of  Horseshoe  Lake, 
flycatcher  populations  at  Horseshoe 
Lake  will  help  to  meet  the  50  territory 
and  habitat-related  recovery  goals 
reconnnended  in  the  Recovery  Plan 
(Service  2002,  p.  85). 

The  50-year  Horseshoe  Bartlett  HCP 
ccmservation  strategy  focuses  primarily 
on  the  protection  and  management  of 
flycatcher  habitat  within  the  Horseshoe 
Lake  conservation  space  through 
njodified  dam  operations;  acquisition 
and  management  of  flycatcher  habitat 
outside  of  Horseshoe  Lake;  and  the 
implementation  of  measures  to  conserve 
Verde  River  water.  SRP  will  modify  dam 
operations  to  make  flycatcher  habitat 
available  earlier  in  the  ne.sting  season 
and  to  maintain  riparian  vegetation  at 
higher  elevations  within  the 
conservation  space  whenever  possible. 

A  61 -ha  (ISO-ac)  parcel  of  flycatcher 
habitat  was  acquired  along  the  upper 
Gila  River  near  Fort  Thomas,  outside  of 
the  Verde  Management  Unit,  and  an 
additional  20  ha  (50  ac)  is  being 
pursued  for  acquisition  nearby.  SRP’s 
water  supply  protection  program  will 
focus  on  special  projects  to  specifically 
benefit  mitigation  habitat  such  as 
ground  water  testing  and  modeling  in 
the  vicinity  of  mitigation  lands, 
development  and  .support  of  instream 
flow  water  rights,  and  research  on  the 
relationship  between  hydrology,  habitat, 
and  covered  species  under  the  HGP. 

The  non-jeopardy  conclusion 
provided  in  our  intra-service  section  7 
biological  opinion,  required  in  order  to 
issue  the  Horseshoe  Bartlett  HCP 
permit,  was  based  upon  the  persistence 
of  varying  degrees  of  occupied  nesting 
flycatcher  habitat  within  the  Horseshoe 
Lake  conservation  space  (under  full 
operation  of  Hor.seshoe  and  Bartlett 
Dams  with  an  HCP)  that,  along  with 
other  areas  within  the  Verde 
Management  Unit,  could  reach  the 
numerical  (50  territories)  and  habitat- 
related  goals  established  in  the  Recovery 
Plan.  Sections  of  the  Verde  River 
upstream  and  downstream  of  Hor.seshoe 
Lake  along  the  Verde  River  within  the 
Tonto  National  Forest  and  farther 
upstream  throughout  the  Verde  Valley 
also  occur  within  the  Verde 
Management  Unit  and  can  contribute 
areas  with  flycatcher  habitat  toward 
reaching  recovery  goals  (Service  2002, 
p.  91). 

Benefits  of  Inclusion — Horseshoe  and 
Bartlett  Dams  HGP 

As  discussed  above  under 
Application  of  Section  4(b)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
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eontinued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modincation  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outconuis  of  the 
jeopardy  analysis  and  tlie  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

The  Horseshoe  l.ake  area  being 
evaluated  is  known  to  be  occupied  by 
flycatchers  and  has  undergone  section  7 
consultation  under  the  jeopardy 
.standard  related  to  the  Hor.seshoe  and 
Bartlett  Dams  H(T  and  DSFS  actions. 
There  mav  be  some  minor  benefits  by 
the  designation  of  critical  habitat  within 
Horseshoe  Lake,  primarily  because  of 
tin;  additional  review  required  by  USFS 
managenumt  of  the  lake  bottom. 
However,  the  DSF.S  management  has 
appropriately  managed  ref;r(!ation, 
acce.ss,  land  u.se,  and  wildfin;  that  has 
conserved  flycatcher  habitat  sinf:e  the 
flycatcher  was  listed.  The  remote 
location  of  Horseshoe  l.ake  makes  it  a 
de.stination  that  is  difficult  for  the 
public  to  get  to,  and  therefore  reduces 
its  public  popularity  and  potential  land- 
use  stressors.  Within  the  conservation 
space  of  Hor.seshoe  Lake,  there  is  no 
cattle  grazing,  or  road  and  camping 
developments;  recreation  activities  at 
the  lake  is  mostly  focused  on  angling. 
Additionally,  becau.se  the  purjjose  of  the 
conservation  space  of  Horseshoe;  Lake  is 
to  store  water,  if  prevents  significant 
land  and  water  altering  actions,  suc.h  as 
the  development  of  permanent 
.structures  within  this  open  space  area. 
We  reereutly  evaluated  Tonto  National 
Fore.st’s  Land  Re.source  Plan  (.Service 
2012,  entire)  and  concluded  that  the 
majority  of  the  IJ.SF.S’s  standards  and 
guidelines  were  found  to  benefit  the 
flycatcher,  and  they  would  not 
jeopardize  the  flycatcher  or  adversely 
modify  critical  habitat.  As  a  result, 
b(;ca\i.se  of  the  conservation  as.sociated 
with  implementing  the  HClP,  nvf:atc;h(;r 
territories  occurring  within  the 
Hor.seshoe  Lake  conservation  space,  and 
supporting  H.SFS  management,  we 
b(;iieve  these  incremental  henefits  of  a 
critical  habitat  designation  are 
minimized.  Formal  consultations  will 
likely  result  in  only  di.scret ionary 
{■.onservation  recommendations  due  to 
existing  appropriate  management; 
then;fore  we  believe  there  is  a  low 
probahility  of  mandatory  elements  (i.e., 
reasonahle  and  prudent  altornativ(;s) 
arising  from  formal  .section  7 
consultations  evaluating  flycatcher 
critical  habitat  at  Horseshoe  Lake. 

We  have  evaluated  Horseshoe  Lake 
Dam  operations  through 
implementation  of  the  Hors«?shoe  and 
Bartlett  Dams  H(]F,  and  considered 


impacts  to  flycatchers  and  flycatcher 
habitat,  including  how  th(‘S(;  may  affect 
nycatch»;r  recovery  within  the  Vt;rd(; 
Management  Unit.  The  conservation 
strategi(;s  in  the  Hors(;shoe  and  Bartlett 
Dams  H(3’  included  habitat  acquisition 
to  account  for  each  lu'ctare  (acre)  f)f 
flycatcher  habitat  affec:ted,  management, 
and  monitoring  (see  above).  Wc; 
concluded  that  Horseshoe  Dam 
op(;ration.s,  while  causing  incidental 
take  of  flycatchers  p(;riodii;ally,  will 
su])port  the  developnumt  of  llyc.atcher 
habitat  over  time,  creating  conditions 
that,  along  with  the  other  portions  of  tin; 
V^rrde  River  within  the  Management 
Unit,  can  1m;  anticipated  to  reach  goals 
established  in  the  Ret:overy  Plan. 

Because  of  the  non-jeopardy  analysis 
completed  in  our  section  7  f;onsnltation, 
continued  function  of  llorsesluM;  Lake  to 
establish  flycatcher  habitat  for  recovery, 
and  the  comprehensive  conservation 
strategies  implemented  in  the  HCiP,  w<; 
believe  there  is  a  low  probability  of 
mandatory  elements  (i.e.,  r(;a.sonable 
and  prudent  alternatives)  arising  from 
formal  section  7  consultations  that 
include  consideration  of  Horseshoe  Dam 
operations  on  d(;signat»;d  flyc,alc;her 
critical  habitat  at  Horseshoe  Lake. 

Another  important  benefit  of 
including  lands  in  a  (aitical  habitat 
designation  is  that  the  designation  can 
.serve  to  educate;  landowners,  agemaes, 
tribes,  and  the  public  n;garding  the 
potential  conservation  value  of  an  ar(;a, 
and  may  hf;lp  fot  us  (;ons(;rvation  efforts 
on  areas  of  high  conservation  valut;  for 
certain  species.  Any  information  about 
the  flycatch(;r  that  reaches  a  wide; 
audience,  including  partieis  engaged  in 
con.servation  activities,  is  valuable.  'I’he 
designation  of  critical  habitat  may  also 
strengthen  or  reinforce;  seeme  Fe;deral 
laws  such  as  the  (dean  Water  Ae:t.  These; 
laws  analyze  the  |)ot(;ntial  fe)r  pre)jects  te; 
significantly  afh;ct  the;  envire)mnent. 
(iritic:al  habitat  may  signal  the;  ])re;senco 
of  serisitive  liabitat  that  e:e)ulel  eetherwise 
be  mis.seel  in  tlie  review  |;re)e;e;ss  fe)r 
the;se  other  e;nvire)nm(;ntal  laws. 

Wo  he;lieve  that  there  we)ulel  be  little 
e;elucatie)nal  and  infe)rmational  lM;ne;fit 
gairurd  fre)m  including  He)ise;sheM;  Lake; 
within  the  ele;signation,  be;cause  this 
an;a  is  well  known  as  an  inq)e)rtant  are;a 
for  flycatc.he;r  management  and 
re;covery.  I’ejr  example,  nye;ate:her 
habitat  re:seare;h  has  oe;(.urre;el  at 
Ht)rsesh(M;  Lake;  by  Arizema  .State; 
University  anel  SRP;  the  He)rse;she)e; 
Bartlett  HUP  was  devele)pe;d  over 
multiple;  years  and  was  complete;d  in 
2008;  anel  the  He)rse;sheM;  Lake;  are;a  was 
proposed  as  nye:ate:he;r  critie;al  habitat  in 
2004  and  e;xclude;d  in  2005. 
Aelelitionally,  sinc.e  the  e;arly  2000.S, 
Horse;sh(M;  Lake  flycatchers  have  be;e;n 


elise:usse;d  by  management  agencie;s 
while;  me;eting  to  di.scuss  to  discuss  the 
status  e)f  the  flycatcher  anel  eairrent 
mamigement  issues  oce.urring  in 
Roe)seve;lt  Lake;  anel  othe;r  ne;arby  are;as. 
Uonse;ejuontly,  we  believe  that  the; 
informational  benefits  have  alre;aeiy 
e)e;(:urre;el  through  past  ae:tions  e;ven 
theeugh  this  are;a  is  ne)t  design;ite;el  as 
critie.al  habitat.  The  importance  of 
Horseshoe  l,ake  for  e;e)nservation  e)f  the 
flye:atcher,  its  importance  to  the  Verde 
Management  Unit,  and  to  the 
population  of  flycate;hers  in  the  .State  of 
Arizona  has  already  been  realized  by 
managing  agencies,  inclueling  the 
public.  State  and  local  governments, 
and  Federal  agencies. 

Benefits  of  Exclusion — Horseshoe  and 
Bartl(;tt  Dams  HUP 

I’he  benefits  of  excluding  the  area 
within  tin;  high-water  mark  (below  an 
elevation  of  618  m,  2026  feet)  of 
Horseshoe  Lake  from  being  designated 
as  critical  habitat  are  considerable,  and 
include  the  conservation  measures 
described  above  (dam  operation 
modifications,  land  a(;quisition  and 
management,  and  water  con.servation 
(;fforts)  and  those  associated  with 
implementing  con.servation  through 
enhancing  and  developing  partnerships. 

The  Horseshoe  Bartlett  HfiP  has  ana 
will  continue  to  help  generate  important 
status  and  trend  information  and 
conservation  toward  flycatcher 
recovery.  SRP  will  modify  dam 
operations  to  make  flycatcher  habitat 
available  earlier  in  the  nesting  sea.son, 
purchase  and  manage  81  ha  (200  ac)  of 
habitat  for  flycatcher  recovery,  and 
implement  water  protection  programs 
f)n  the  Verde  River.  In  addition  to  those 
sj)ecific  flycatcher  conservation  actions, 
the  develoj)ment  and  implementation  of 
this  HUP  prt)vides  regular  monitoring  of 
flycatcher  habitat,  distribution,  and 
abundance  over  the  5()-year  permit  at 
Horseshoe  Lake.  SRP  is  currently 
implementing  innovative  monitoring  of 
riparian  habitat  abundance  and 
flycatch(;r  habitat  suitability  through 
satellite  imago-ba.sed  models  (flatten 
and  Paradzick  2003,  entire;  SRP  2012, 
pp.  13-14). 

Because  of  the  importance  of  the 
Hor.seshoe  Lake  con.servation  space  for 
water  storage,  then;  is  no  expectation 
that  any  considerable  development  or 
changes  to  the  landscape  would  result 
in  reducing  the  overall  water  storage 
space,  and  therefore  the  overall  ability 
to  d(;velo])  riparian  vegetation. 
Horseshoe  Dam  operates  in  a  way  that 
continues  moves  water  out  of  the 
reservoir  downstream  to  Bartlett  Lake 
and  canals  in  order  to  continuously 
create  water  storage  conservation  .s})ac(;. 
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and  therefore  ansa  for  flycatcher  habitat 
to  grow,  tionstant  lake  levels,  which  are 
not  the  desired  condition  at  Horseshoe 
Lake  for  water  storage  or  flyt;atch(M‘ 
habitat  development,  will  not  c:reate 
ahundant  llycatcher  habitat.  (In  the 
coTitrary,  dynamic  lake  levels  that 
mimic  tin;  function  of  flooding  on  riviT 
systems  are  essential  for  creating  habitat 
conditions  needed  by  nesting 
flvcatchers  within  Horstishoe  Lakt;. 

We  determined  in  our  intra-Service 
.section  7  consultation  jeopardy  analysis 
for  issnanc:e  of  the  Horseshoe  Martlett 
H(’,P  permit  that  dam  operations  would 
not  result  in  jeojiardy  to  the  flycatcher. 
One  of  the  primary  conservation  values 
of  critical  habitat  is  to  help  sustain 
existing  flycatcher  populations.  The 
threshold  for  reaching  destruction  or 
adverse  modification  at  Horseshoe  Lake, 
in  an  area  where  nesting  flycatchers 
occur,  would  typic:ally  result  in  the 
inability  for  the  habitat  to  sustain 
populations.  Similarly,  thi?  threshold  to 
jeopardi/.e  the  contiTumd  existence  of 
the  species  would  also  typically  result 
iu  the  inahilitv  of  the  habitat  to  sustain 
local  poi)vdations.  Flvcatcber 
populations  have  j)ersisted  within  the 
liigh  water  mark  at  Horseshoe  Lake 
throughout  increases  iuid  decreases  in 
water  storage.  Lver  since  masting 
flyi:atf:hers  were  <letect(;d  in  2()()2, 
ilycaltdier  territories  have  persisted 
within  the  Horseshoe  Lak(!  and 
ailditional  territories  have  htam  detected 
along  the  V<;rd(^  River.  The  exjianding 
and  contracting  ilycatch<!r  habitat 
within  the  lake  combined  with  dynamic 
habitat  u|).stream  and  downstream  along 
the  Verde  River  support  the  overall 
flyc:atch(!r  population  within  the  Verde 
Management  (init.  'I’herefore,  the 
outcome  of  c;onsidtation  under  s(!ction  7 
of  the  .A.ct  on  Horseshoe  and  Martlett 
Ham  operations  with  critical  habitat 
designated  woidd  not  likely  be 
materially  diffenmt  compared  to  the 
listing  of  th(!  species  alone. 

Kailurc!  to  exchnhi  Hf)rs(!.shoe  Lake 
could  be  a  disincentive  for  other  entities 
contemplating  partnerships,  as  it  would 
he  perceivtal  as  a  wav  for  the  Service  to 
impose  additional  regulatorv  burdens 
once  conservation  strategies  have 
already  been  agreed  to.  Private  entities 
are  motivated  to  work  with  the  Service 
collaboratively  to  develop  voluntary 
HC'.Ps  hecausf^  of  the  regulatory  certainty 
provided  by  an  incidental  take  permit 
under  section  1()(a)(l)(H)  of  the  Act  with 
the  “No  .Surpri.ses”  assurances.  This 
collaboration  often  provides  greater 
conservation  benefits  than  could  be 
achieved  through  strictly  regulatory 
approaches,  such  as  critical  habitat 
designation.  I'he  conservation  benefits 
resulting  from  this  collaborativf* 


approach  are  built  upon  a  foundation  of 
mutual  tru.st  and  under.standing.  It  takes 
fxmsiderable  time  and  (dfort  to  establish 
this  foundation  of  mutual  trust  and 
understanding,  which  is  one  reason  it 
often  takes  s(!veral  years  to  develop  a 
successfvd  H(’,P.  Excluding  this  area 
from  critical  habitat  woidd  helji 
promote  and  honor  that  trust  by 
(iroviding  greater  certainty  for 
permittees  that  once  appropriate 
conservation  measures  have  been  agreed 
to  and  consulted  on  for  the  flycatcher 
that  additional  consultation  will  not  be 
neces.sary. 

Through  the  development  of  the 
Horseshoe  Martlett  H(iP,  we  have 
generated  additional  partnerships  with 
SRP  and  its  stakeholders  by  developing 
collaborative  conservation  strategies  for 
the  llycatcher  and  the  habitat  upon 
which  it  depends  for  breeding, 
sheltering,  foraging,  migrating,  and 
dispitrsing.  'I'he  strategies  within  the 
Hf’.P  seek  to  achieve  conservation  goals 
for  the  flycatcher  and  its  habitat,  and 
thus  can  be  of  greater  conservation 
benefit  than  the  designation  of  critical 
habitat,  which  does  not  require  specific 
actions.  (Continued  cooperative  relations 
with  SRI’  and  its  stakeholders  is 
expected  to  influeni;e  other  future 
partners  and  lead  to  greater 
con.servation  than  would  be  achieved 
through  multiple  site-by-site,  project-by- 
project,  .section  7  consultations.  For 
example,  soon  after  completing  the 
Roo.sevelt  HHP,  we  partnered  with  SRI’ 
and  its  stakeholders  to  develop  the 
Hocseshoe  and  Bartlett  Dam  IK.'P  where 
the  flycatcher  conservation  was  a  key 
component.  The  benefits  of  excluding 
lands  within  the  Horseshoe  and  Martlett 
Dam  HCP  area  from  critical  habitat 
designation  include  recognizing  tbe 
value  of  c.onservation  benefits 
assoiaated  with  H(1P  actions; 
encouraging  actions  that  benefit 
limit iple  .species;  encouraging  local 
participation  in  development  of  new 
HClPs;  and  facilitating  the  coojierative 
activities  provided  by  the  Service  to 
landowners,  communities,  and  comities 
in  return  for  their  voluntary  adoption  of 
the  HCl’.  Ckincerns  over  perceived 
added  regulation  potentially  imposiid  by 
critical  habitat  could  harm  this 
collaborative  relationship. 

A  benefit  of  excluding  Horseshoe 
Lake  from  critical  habitat  includes  a 
small  reduction  in  administrative  costs 
associated  with  engaging  in  the  critical 
habitat  portion  of  section  7 
consultations.  Admini.strative  costs 
include  time  spent  in  meetings, 
preparing  letters  and  biological 
as.se.ssments,  and  in  the  case  of  formal 
consultations,  the  development  of  the 
critical  habitat  comjionent  of  a 


biological  ojiinion.  However,  becau.se 
the  llycatcher  occurs  at  Horseshoe  Lake, 
consultations  evaluating  jeopardy  to  the 
flycatcher  would  be  expected  to  occur 
regardless  of  a  critical  habitat 
designation,  and  those  costs  to  perform 
the  additional  analysis  are  not  expected 
to  be  significant. 

Menefits  of  Exclusion  Outweigh  the 
Menefits  of  Inclusion — Hor.seshoe 
Martlett  Dams  H(d’ 

We  have  determined  that  the  benefits 
of  exclusion  of  the  con.servation  space  of 
Hor.seshoe  I,ake  below  (118  m  (2,028 
feet)  in  elevation  from  the  designation  of 
flycatcher  critical  habitat  on  F'ederal 
lands  managed  by  the  USES,  as 
identified  in  the  Horseshoe  Martlett 
HC3’,  outweigh  the  benefits  of  inclusion 
and  will  not  result  in  extinction  of  the 
flycatcher.  'I'fjis  is  becau.se  current  dam 
operations,  management,  and 
c.onservation  efforts  maintain  the 
jihysical  or  biological  features  nece.ssary 
to  develoj),  maintain,  recycle,  and 
protect  flycatcher  habitat  e.s.sential  to  its 
conservation.  In  making  this  finding,  we 
have  weighed  the  benefits  of  including 
the.se  lands  as  critical  habitat  with  an 
operative  H(3’  and  management  by  the 
U.SFS,  and  without  critical  habitat. 

The  benefits  of  designating  critical 
habitat  for  the  flycatcher  at  Horseshoe 
l,ake  are  relatively  small  in  comparison 
to  the  benefits  of  exclusion.  We  find  that 
including  Horseshoe  Lake  would  result 
in  very  minimal,  if  any  additional 
benefits  to  the  flycatcher,  because 
Horseshoe  Dam  operations  will 
continue  to  foster  the  maintenance, 
development,  and  necessary  recycling  of 
habitat  for  the  flycatcher  in  tfie  long¬ 
term  due  to  the  dynamic  nature  of  water 
storage  and  delivery.  U.SFS  management 
fosters  the  presence  of  flycatcher 
habitat,  and  there  is  virtually  no  risk  of 
changes  to  the  land.scape  within  the 
Horseshoe  Lake  conservation  space.  As 
a  result,  we  anticipate  tliat  formal 
.section  7  consultations  conducted  on 
critical  habitat  will  only  likely  result  in 
discretionary  conservation 
recommendations. 

'I’he  benefits  of  excluding  Horseslioe 
Lake  from  inclusion  as  critical  habitat 
are  considerable  and  varied.  Excluding 
Horseshoe  l.ake  will  continue  to  help 
fostei*  development  of  future  HUPs  and 
strengthen  our  jiartnership  with 
Horseshoe  Martlett  HUP  permittees  and 
stakeholders.  Excluding  Horseshoe  Lake 
also  eliminates  regulatory  uncertainty 
associated  witfi  the  permittees  HUP  and 
the  operation  of  Horseshoe  and  Martlett 
Dams  for  water  storage  and  flood 
control.  The  con.servation  benefits  of 
implementing  the  Horseshoe  and 
Martlett  Dam  HUP  are  considerable  and 
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include  acquisition  and  management  of 
flycatcher  habitat,  modifications  of 
Horseshoe  Dam  operations  to  facilitate 
the  persistence  of  flycatcher  habitat,  and 
long-term  monitoring  of  flycatcher 
habitat  and  territories.  These 
conservation  measures  are  substantial 
and  will  result  in  greater  flycatcher 
conservation  benefits  than  what  could 
be  accomplished  from  a  project-by- 
project  evaluation  through  the 
incremental  benefits  of  a  critical  habitat 
designation.  Excluding  Horseshoe  Lake 
will  also  eliminate  some  additional 
administrative  effort  and  cost  during  the 
consultation  process  pursuant  to  .section 
7  of  the  Act. 

After  weighing  the  benefits  of 
including  Horseshoe  Lake  as  flycatcher 
critical  habitat  against  the  benefit  of 
exclusion,  we  have  concluded  that  the 
benefits  of  excluding  the  conservation 
space  of  Horseshoe  Lake  below  an 
elevation  618  m  (2026  feet),  underneath 
the  coverage  of  the  Horseshoe  Bartlett 
HCP  and  with  the  support  of  USES 
management,  outweigh  those  that  would 
result  from  designating  this  area  as 
critical  habitat.  We  have  therefore 
excluded  these  lands  from  this  final 
critical  habitat  designation  pursuant  to 
section  4(b)(2)  of  the  Act. 

As  mentioned  below  in  our  evaluation 
of  SRP’s  Roosevelt  HCP,  .SRP  requested 
that  their  flycatcher  mitigation  property 
along  the  upper  Gila  River  purchased  as 
part  of  the  measures  to  implement  the 
Horseshoe  BartletJ  Dams  HCP  be 
designated  as  critical  habitat.  The 
mitigation  property  is  not  located 
within  the  Horseshoe  lakebed,  and  may 
benefit  from  section  7  consultation. 
Therefore,  based  upon  the  comments 
received  from  SRP  and  the  likely  benefit 
of  future  s|!ction  7  consultation,  the 
Secretary  exercises  his  discretion  under 
section  4(b)(2)  of  the  Act,  and 
determines  that  the  mitigation 
properties  acquired  by  SRP  along  the 
Gila  River  are  included  in  this  final 
designation  as  flycatcher  critical  habitat. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Horseshoe  and  Bartlett 
Dams  HCP 

We  find  that  the  exclusion  of  the 
conservation  space  of  Horseshoe  Lake 
wilt  not  lead  to  the  extinction  of  the 
flycatcher,  nor  hinder  its  recovery  . 
because  Horseshoe  and  Bartlett  Dam 
operations  combined  with  the 
pre.servation  of  open  space  within  the 
lake  and  USES  land  management  will 
ensure  the  long-term  persistence  and 
protection  of  flycatcher  habitat  at 
Horseshoe  Lake.  We  determined  in  our 
intra-Service  .section  7  biological 
opinion  for  the  issuance  of  the 
Horseshoe  and  Bartlett  Dams  HCP 


permit  that  operations  would  not  result 
in  jeopardy.  We  also  determined  that 
while  Horseshoe  Dam  operations  will 
cau.se  incidental  take  of  flycatchers  and 
cau.se  fluctuations  in  habitat  abundance 
and  quality,  reservoir  operations  will 
also  create  a  dynamic  environment  that 
fosters  the  long-term  persistence  of 
habitat.  It  was  estimated  that  during  the 
life  of  the  permit,  an  annual  average  of 
105  ha  (260  ac)  flycatcher  habitat  would 
persist,  ranging  from  24  to  182  ha  (60  to 
450  ac).  The  number  of  territories  could 
fluctuate  greatly,  but  considering  the 
4.5-ha  (11-ac)  neighborhood  u.sed  during 
the  HCP  development  to  describe  an 
area  used  per  flycatcher  territory  (ERO 
and  SRP  2008,  p.  Ill),  about  20 
territories  could  be  expected  to  persist 
about  50  percent  of  the  time  over  the 
HCP  permit  period  (ERO  and  SRP  2008, 
p.  121).  USES  mahagement  has 
continued  to  foster  the  maintenance  and 
development  of  flycatcher  habitat 
through  land  management  actions  that 
protect  habitat  and  reduce  habitat 
stressors.  Our  recent  evaluation  of  the 
Tonto  National  Eorest’s  Land 
Management  Resource  Plaii  concluded 
that  the  majority  of  U.SES  standards  and 
guidelines  would  benefit  the  flycatcher 
and  their  implementation  would  not 
jeopardize  the  flycatcher  or  adversely 
modify  critical  habitat. 

Yavapai-Apache  Management  Plan 

Please  see  the  end  of  this  .sec:tion  for 
a  discussion  about  tribes  from  the  Little 
Colorado,  San  Juan,  Verde,  Upper  Gila, 
and  Upper  Rio  Grande  Management 
Units  that  submitted  Management  Plans. 

Roosevelt  Management  Unit 

Salt  River  Project  Roosevelt  Lake  HCP 

The  Roosevelt  Dam  HCP  was 
permitted  to  SRP  under  section 
10(a)(1)(B)  of  the  Act  in  2003,  for  the 
operation  of  Roo.sevelt  Dam  in  Gila  and 
Maricopa  Counties,  Arizona.  Pursuant 
to  the  1917  contract  between  .SRP  and 
the  United  States  of  America,  the  United 
States  turned  over  and  vested  in  SRP  the 
authority  to  care  for,  operate,  and 
maintain  all  project  facilities,  of  which 
Roosevelt  Dam  is  an  integral 
component.  SRP  is  two  entities:  The 
Salt  River  Project  Agricultural 
Improvement  and  Power  District,  a 
political  subdivision  of  the  State  of 
Arizona;  and  the  Salt  River  Valley  Water 
U.sers’  Association,  a  private 
corporation.  The  District  provides 
electricity  to  nearly  934,000  retail 
customers  in  the  Phoenix  area.  It 
operates  or  participates  in  11  major 
power  plants  and  numerous  other 
generating  stations,  including  therroal, 
nuclear,  natural  gas,  and  hydroelectric 


sources.  SRP  delivers  an  average  of  1 
million  acre-feet  (AE)  of  water  each  year 
for  use  on  more  than  240,000  acres  or 
375  square  miles  of  shareholder  lands, 
plus  additional  contract  lands  with 
water  rights  to  the  Salt  and  Verde  rivers. 
Most  of  SRP’s  deliveries  are  to  cities  and 
urban  irrigation  uses,  supplying  much 
of  the  water  for  the  Phoenix 
metropolitan  population  of  more  than 
2.6  million.  The  Record  of  Decision  for 
the  HCP  was  dated  Eebruary  27,  2003. 
The  a.s.sociated  incidental  take  permit 
authorizes  incidental  take  of  the 
flycatcher  caused  by  the  raising  and 
lowering  of  the  water  stored  by 
Roosevelt  Dam  for  a  period  of  50  years. 

The  action  area,  as  described  in  SRPs 
Roo.sevelt  Dam  HCP  (SRP  2002,  p.  E.S- 
1),  is  the  perimeter  of  Roo.sevelt  Lake’s 
high  water  mark  below  the  2,151  foot 
elevation  point.  The  land  within  the 
Roosevelt  Lake  perimeter  is  F’ederal 
land  and  managed  by  the  USES. 

The  Roosevelt  Lake  nesting  flycatcher 
population,  depending  on  the  year,  can 
be  one  of  the  largest  across  the 
subspecies  range  (approximately  150 
territories,  plus  an  unknown  number  of 
unmated  floating/non-breeding 
flycatchers  and  fledglings).  During 
lower  water  years,  by  moving  water  into 
downstream  lakes,  Roosevelt  Dam  t;an 
expose  broad  areas  of  flat  gradient 
floodplain  where  riparian  vegetation 
can  grow  at  both  the  Salt  River  and 
Tonto  Creek  inflows.  The  areas  at  each 
end  of  the  lake  are  estimated  to  be  able 
to  establish  as  much  as  506  ha  (1,250  ac) 
of  occupied  flycatcher  nesting  habitat 
within  its  high  water  mark. 

The  cycles  of  germination,  growth, 
maintenance,  and  loss  of  flycatcher 
habitat  within  the  perimeter  of 
Roosevelt  Lake  are  dependent  on  how 
and  when  the  lake  recedes  due  to  the 
amount  of  water  in-flow,  and 
sub.sequent  storage  capacity  and 
delivery  needs  caused  by  Roosevelt  Dam 
operations.  The  proce.ss  of  flycatcher 
habitat  inundation  and  drying  through 
raising  and  lowering  of  lake  levels  can 
be  more  exaggerated  than  the  dynamic 
flooding  that  occurs  on  free-flowing 
streams,  yet  those  dynamic  processes 
within  the  lake’s  high  water  mark  mimic 
those  that  occur  on  a  river  and  are 
important  to  develop  and  maintain 
expansive  flycatcher  habitat  and 
populations.  Even  in  the  expected  high- 
water  years,  some  high  quality  riparian 
habitat  would  persist  at  Roosevelt  Lake 
providing  flycatcher  nesting 
opportunities. 

The  50-year  Roo.sevelt  Dam  HCP 
conservation  strategy  focuses  primarily 
on:  (1)  The  acquisition  and  management 
of  flycatcher  habitat  outside  of 
Roosevelt  Lake;  (2)  the  protection  of 
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existing  habitat  within  the  Roosevelt 
l.ake  conservation  space;  and  (3)  the 
creation  of  riparian  habitat  adjacent  to 
Roosevelt  Lake.  Outside  of  the  Roosevelt 
Management  Unit,  a  minimum  of  607  ha 
(l,.‘i0()  ac)  of  flycatcher  habitat  is  to  be 
acquired  and  managed  by  SRP  on  the 
San  Pedro,  Verde,  and  Gila  Rivers,  along 
with  implementation  of  conservation 
measures  to  protect  up  to  an  additional 
304  ha  (7.'i0  ac)  of  flycatcher  habitat. 
Flycatcher  habitat  was  to  be  created  and 
maintained  at  Roo.sevelt  Lake  (outside  of 
the  impacts  of  water  storage)  at  the 
adjacent  Rock  House  Farm.  Also, 
because  the  USFS  has  management 
authority  over  dry  land  within  the 
lakebfid,  SRP  would  fund  a  USFS  Ff)rest 
Protection  Officer  to  patrol  and  improve 
protection  of  tlycatcher  habitat  in  the 
Roosevelt  lakebed  from  adverse 
activities  such  as  fire  ignition  from 
human  neglect,  improper  vehicle  use, 
and  other  unauthorized  actions  that 
could  harm  habitat.  As  a  result  of  these 
(xm.servation  commitments,  the  HCP 
provides  an  additional  level  of 
protection  of  flycatcher  habitat  at 
Roosevelt  Lake  that  would  not 
otherwise  be  available. 

As  identified  in  the  HfiP,  flycatcher 
properties  have  been  acejuired  along  the 
lower  San  Pedro  and  Gila  River  (Middle 
Gila/San  Pedro  Management  Unit)  and 
along  the  Verde  River  (Verde 
Management  Unit)  (SRP  201 2a,  pp.  17- 
20).  SRP  has  surpassed  its  required  910 
ha-credits  (2,250  ac)  to  date,  by  overall 
accruing  1,049  ha-credits  (2,591  ac). 
They  have  acquired  745  ha  (1,842  aejof 
riparian  habitat  and  177  ha-credits  (429 
ac)  of  buffer  lands  and  water  rights. 

They  have  also  developed  H  ha  (20  ac) 
of  flycatcher  habitat  at  Rock  House  Farm 
(which  holds  flycatcher  territories)  and 
acquired  121  ha-enulits  (300  ac)  from 
funding  the  USFS  employee  to  help  on- 
the-ground  management  Roosevelt  Lake 
flycatchers  (SRP  2012a,  pp.  13-20). 

The  Service  completed  a  section  7 
consultation  under  the  Act  in  order  to 
issue  the  Roosevelt  Section  10  HGP 
permit.  3’he  Service’s  conclusion  that 
issuance  of  the  section  10  permit  for  the 
HCP  would  not  jeopardize  the  species 
was  based  upon  the  Service’s 
determination  that  varying  degrees  of 
occupied  nesting  flycatc;her  habitat 
within  the  Roosevelt  Lake  conservation 
space  (under  full  operation  of  Roosevelt 
Dam  with  an  HCP)  would  persist,  and 
when  combined  with  other  areas  within 
the  Roosevelt  Lake  Management  Unit, 
could  reach  the  numerical  (50 
territories)  and  habitat-related  goals 
established  in  the  Recovery  Plan.  An 
average  of  121  to  162  ha  (300  to  400  ac) 
of  flycatcher  habitat  (thus  about  60  to  81 
ha,  150  to  200  ac  of  occupietl  flycatcher 


nesting  habitat)  would  be  present  within 
the  Roosevelt  Lake  conservation  space 
during  the  life  of  the  permit,  which 
could  support  45  to  90  flycatcher 
territories  (Service  2003,  p.  51).  Even  in 
a  worse  case  flood  event,  causing  the 
lake  to  fill  to  capacity,  15  to  30 
flycatcher  territories  are  exj)ected  to 
persist.  Under  more  favorable  habitat 
conditions,  the  area  between  the 
existing  pool  and  the  high  water  mark 
could  support  one  of  the  largest  nesting 
flycatcher  populations  throughout  the 
subspecies’  range.  Adjacent  streams 
outside  of  the  high  water  mark  (Tonto 
Creek,  Salt  River,  Cherry  Creek,  Rye 
Creek,  etc.)  also  occur  within  the 
Roosevelt  Management  Unit  and 
contribute  areas  with  flycatcher  habitat 
and  territories  toward  niaching  recovery 
goals. 

When  the  Roosevelt  Dam  HCI’  was 
completed  in  2003,  lake  levels  were 
near  their  lowest  and  flycatcher 
populations  were  most  abundant.  Since 
completion  of  the  HCP.  a  lake-fill  event 
occurred  and  confirmed  our 
expectations  about  the  persistence  of 
flycatcher  habitat  and  territories.  In 
2005,  water  levels  rose  to  nearly  fidl 
capacity,  which  caused  reductions  and 
•changes  in  the  distribution  and 
abundance  of  flycatcher  populations  in 
the  Roosevelt  l,akc  Management  Unit 
consistent  with  the  habitat  estimations 
and  conclusions  developed  in  the 
Roosevelt  HCP.  During  the  2011 
breeding,  .season  SRP  (2012a,  pp.  7-8) 
ran  the  multi-.scaled,  satellite-image- 
based  flycatcher  habitat  suitability 
model  (Hatten  and  Paradzick  2003, 
entire)  and  e.stimated  that  34  ha  (85  ac) 
of  potenUally  suitable  flycatcher 
breeding  habitat  existed  below  the 
Roosevelt  Lake  high  water  mark..  These 
chang(!S  in  water  storage  residted  in  a 
minimum  of  26  flycatcher  territories 
supported  within  the  Roosevelt  l,ake 
high  water  mark  in  2011,  and  additional 
territories  on  the  Tonto  Arm  of 
Roosevelt  Lake  that  are  likely 
influenced  by  the  elevated  water  levels 
(SRP  2012a,  p.  9). 

Once  water  recedes  and  uncovers  the 
ground  where  flycatcher  habitat  can 
grow,  the  USFS  is  the  primary  land 
manager.  Since  the  listing  of  the 
flycatcher,  the  Tonto  National  Forest 
has  managed  resource  use,  wildfire,  and 
recreation,  activities  that  can  impact 
flycatcher  habitat,  through  improved 
fencing  and  access  management, 
'riirough  the  Roosevelt  HGP,  the  USh’S 
Protection  Officer  adds  additional 
management  to  help  monitor  and 
manage  authorized  and  unauthorized 
actions  that  could  affect  flycatcher 
habitat.  A  tri-party  agreement  between 
SRP,  USFS,  and  USBR  (1979,  entire) 


establi.shes  a  framework  to  maintain 
these  water  storage  areas  for  their 
intended  purpose. 

During  completion  of  the  2005 
flycatcher  critical  habitat  rule,  SRP 
requested  that  all  of  their  flycatcher 
mitigation  properties  purchased  before 
the  publication  of  our  final  2005  critical 
habitat  be  designated  as  critical  habitat. 
SRP  has  made  the  .same  reque.st  during 
this  revision  of  critical  habitat. 

Benefits  of  Inclusion — Roosevelt  Lake 

As  discussed  above  under 
Application  of  Section  4lb)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  repre.sents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

The  Roosevelt  Lake  area  is  known  to 
be  occupied  by  flycatchers  and  has 
undergone  .section  7  consultation  under 
the  jeopardy  standard  related  to  the 
Roosevelt  Lake  H(T  and  USFS  actions. 
3’here  may  be  some  minor  benefits  from 
the  designation  of  critical  habitat  within 
Roosevelt  Lake,  primarily  because  it 
would  require  the  Service  and  USFS  to 
perform  additional  review  of  USFS 
management  within  the  exposed  portion 
of  the  lake  bottom  through  a  critical 
habitat  consultation  under  section  7  of 
the  Act.  The.se  USFS  management 
actions  are  typically  associated  with 
recreation  management  and  access,  as 
well  as  resource  use.  However,  the  types 
and  extent  of  USFS  actions  within  the 
Roosevelt  Lake  conservation  space  are 
somewhat  limited  because  the  purpose 
of  the  conservation  space  of  Roosevelt 
Lake  is  to  store  water.  Additionally, 
because  of  the  persistence  of  abundant 
flycatcher  territories  at  Roosevelt  Lake, 
USFS  management  has  appropriately 
managed  reenjation,  acce.ss,  land  u.se, 
and  wildfire  in  a  manner  that  has 
coicserved  flycatcher  habitat  since 
listing.  For  example,  the  Tonto  National 
Fonist  implements  seasonal  acx.ess 
restrictions  surrounding  flycatcher 
habitat  at  Roo.sevelt  Lake  to  reduce 
habitat  stre.s.sors  such  as  wildfire, 
trampling,  and  unauthorized  road  use 
and  creation.  We  recently  evaluated 
Tonto  National  Forest’s  Land  Resource 
I’lan  (Service  2012,  pp.  29-44)  and 
concluded  that  the  majority  of  the 
USFS’s  .standards  and  guidelines  were 
found  to  benefit  the  flycatcher  and  they 
would  not  jeopardize  the  flycatcher  or 
adversely  modify  critical  habitat.  For 
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these  reasons  and  because  formal 
consultations  will  likely  result  in  only 
discretionary  conservation 
recommendations  due  to  existing 
appropriate  management,  we  believe 
there  is  a  low  probability  of  mandatory 
elements  (i.e.,  reasonable  and  prudent 
alternatives)  arising  from  formal  section 
7  consultations  that  include 
consideration  of  designated  critical 
habitat  for  tire  flycatcher  at  Roosevelt 
Lake. 

We  have  evaluated  Roosevelt  Lake 
Dam  operations  through 
implementation  of  the  Roosevelt  HCP, 
and  considered  impacts  to  flycatchers 
and  flycatcher  habitat,  including  how 
these  may  affect  flycatcher  recovery 
within  the  Roo.sevelt  Management  Unit. 
The  conservation  strategies  in  the 
Roosevelt  HCP  included  considerable 
habitat  acquisition  to  account  for  each 
hectare  (acre)  of  flycatcher  habitat 
affected,  management,  and  monitoring 
(.see  above).  We  concluded  that 
Roosevelt  Dam  operations,  while 
causing  incidental  take  of  flycatchers 
periodically,  will  support  the 
development  of  flycatcher  habitat  over 
time,  creating  conditions  that,  along 
with  the  other  streams  within  the 
Management  Unit,  can  be  anticipated  to 
reach  goals  established  in  the  Recovery 
Plan.  Because  of  the  non-jeopardy 
analysis  completed  in  our  section  7 
consultation,  the  continued  function  of 
Roosevelt  Lake  to  establish  flycatcher 
habitat  for  recov'erv,  and  the 
comprehensive  conservation  strategies 
implemented  in  the  HCP,  we  believe 
there  is  a  low  probability  of  mandatory 
elements  (i.e.,  reasonable  and  prudent 
alternatives)  arising  from  formal  .section 
7  consultations  that  include 
consideration  of  Roosevelt  Dam' 
operations  on  designated  flycatcher 
critical  habitat  at  Roosevelt  Lake. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners,  agencies, 
tribes,  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
on  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
conservation  activities,  is  valuable.  The 
designation  of  critical  habitat  may  also 
strengthen  or  riunforce  some  Federal 
laws  such  as  the  Clean  Water  Act.  These 
laws  analyze  the  potential  for  projects  to 
significantly  affect  the  environment. 
Critical  habitat  may  signal  the  presence 
of  sensitive  habitat  that  could  otherwise 
be  missed  in  the  review  process  for 
these  other  environmental  laws. 


We  believe  that  there  would  be  little 
educational  and  informational  benefit 
gained  from  including  Roosevelt  Lake 
within  the  designation  becau.se  this  area 
is  well  known  as  an  important  area  for 
flycatcher  management  and  rei;overv. 

For  example,  extensive  flycatcher 
n;s(‘arch  has  occurred  at  Roosevelt  Lake 
through  much  of  the  late  IQUOs  and 
early  20()0s  by  USGS,  USBR,  and  ACf’D; 
the  Roosevelt  Dam  HCP  was  developetl 
in  2003;  periodic  news  artichis  were 
published  on  the  development  of  the 
Roo.sevelt  Dam  HCP;  and  the  Roosevelt 
Lake  area  was  proposed  as  flycatcher 
critical  habitat  in  2004  and  excluded  in 
2005.  Additionally,  since  the  mid- 
1990s.  SRP.  USFS,  USBR,  ACFD,  and 
the  Service  have  met  annually  to 
di.scuss  the  status  of  the  flycatcher  and 
current  management  issues  occurring  in 
the  Roo.sevelt  Lake  area.  Consequently, 
we  believe  that  the  informational 
benefits  have  already  occurred  through 
past  actions  even  though  this  area  is  not 
designated  as  critical  habitat.  The 
importance  of  Roosevelt  Lake  for 
con.servation  of  the  flycatcher,  and  its 
importance  to  the  Roo.sevelt 
Manag«!ment  Unit  and  to  the  population 
of  flycatchers  in  the  State  of  Arizona  has 
already  becm  realized  by  managing 
agencies,  including  the  public.  State  and 
local  governments,  and  F’ederal 
agencies. 

Benefits  of  Exclusion — Roosevelt  Lake 

The  benefits  of  excluding  the  area 
within  the  high-water  mark  (below  an 
elevation  of  855  m.  2150  feet)  of 
Roosevelt  Dam  from  being  designated  as 
critical  habitat  are  considerable,  and 
include  the  conservation  measuj'es 
described  above  (land  acquisition  and 
management,  and  habitat  development) 
and  those  associated  with  implementing 
conservation  through  enhantang  and 
developing  partnerships. 

The  implementation  of  the  Roo.sevelt 
HCT  has  and  will  continue  to  help 
generate  important  status  and  trend 
information  and  conservation  for 
flycatcher  recovery.  As  described  above, 
SRP  has  surpassed  its  required  910  ha- 
credits  (2,250  ac)  to  date,  by  accruing 
745  ha  (1.842  ac)  of  riparian  habitat  and 
174  ha-credits  (429  ac)  of  buffer  lands 
and  water  rights.  They  have  al.so 
developed  8  ha  (20  ac)  of  flycatcher 
habitat  at  Roi;k  House  Farm  and  funded 
a  USFS  employee  to  help  on-the-ground 
management  of  Roosevelt  Lake 
flycatchers  (SRP  2012a,  pp.l5-lH).  In 
addition  to  these  specific  flycatcher 
con.servation  actions,  the  development 
and  implementation  of  this  HCP 
provides  regular  monitoring  of 
flycatcher  habitat,  distribution,  and 
abundance  over  the  50-year  permit.  SRP 


is  also  currently  implementing 
innovative  monitoring  of  riparian 
habitat  abundance  and  flyt:atc.her 
habitat  suitability  through  .satellite 
image-based  models  (flatten  and 
Paradzick  2003,  entire;  SRP  2012a,  pp. 
7-8). 

Because  of  the  importance  of  the 
Roosevelt  Lake  conservation  space  for 
water  storage,  there  is  no  expectation 
that  any  considerable  development  or 
changes  to  the  landscape  would  result 
in  reducing  the  overall  water  .storage 
space,  and  therefore  the  overall  ability 
to  develop  riparian  vegetation. 

Roosevelt  Dam  operates  in  a  way  that 
continues  to  move  water  out  of  the 
reservoir  to  downstream  lakes  and 
canals  in  order  to  continuously  create 
water  storage  conservation  space  at 
Roosevelt  Lake,  and  therefore  area  for- 
riparian  vegetation  (i.e.,  flycatcher 
habitat)  to  grow.  Constant  lake  levels 
would  not  have  resulted  in  the  creation 
of  the  hundreds  of  acres  of  flycatcher 
habitat  between  1995  and  2004  (Ellis  et 
a],  2008,  p.  i).  On  the  contrary,  dynamic 
lake  levels,  similar  to  river  .systems,  are 
important  for  the  creation  and 
ipaintcnancc  of  abundant  flycatcher 
habitat  at  this  location. 

We  determined  in  our  intra-Service 
.section  7  consultation  jeopardy  analysis 
for  issuance  of  the  Roosevelt  Dam  HCP 
permit  that  Ham  operations  would  not 
result  in  jeopardy  to  the  flycatcher.  One 
of  the  primary  con.servatir)n  values  of 
critical  habitat  is  to  help  su.stain  existing 
flycatcher  populations.  The  threshold 
for  reaching  destruction  or  adverse 
modification  at  Roosevelt  Lake,  in  an 
area  where  so  many  flycatchers  occur, 
would  typically  result  in  the  inability 
for  the  habitat  to  sustain  ptjpulations  for 
recovery.  Similarly,  the  threshold  to 
jeopardize  the  continued  existence  of 
the  species  would  also  typically  result 
in  the  inability  of  the  habitat  to  sustain 
local  populations.  Flycatcher 
populations  have  persisted  within  the 
high  water  mark  at  Roosevelt  Lake 
throughout  increases  and  decreases  in 
water  storage  and  have  sub.sequently 
expanded  along  streams  adjacent  to 
Roo.sevelt  Lake  (Salt  River,  Tonto  Creek. 
Pinal  Creek,  C^herry  Creek,  Rye  Creek). 

In  2011,  the  Roosevelt  Lake 
Management  Unit  supported  at  least  100 
territories  on  these  streams.  The 
expanding  and  contracting  flycatcher 
habitat  within  the  lake  combined  with 
dynamic  habitat  along  adjacent  streams 
support  the  overall  flycatcher 
popidation  within  the  Roo.sevelt 
Management  Unit  and  the  Recovery 
Plan’s  50-territory  goal.  Therefore, 
because  Roosevelt  Dam  operations 
mimic  the  stream  functions  that  support 
flycatcher  habitat,  and  because  of  the 
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implementation  of  Roosevelt  HCF’ 
eonservation  ac;tions  and  management 
support  from  the  IJSFS.  the  outcome  of 
consultation  under  section  7  of  the  Act 
with  the  Roosevelt  Lake  conservation 
space  with  critical  habitat  designated 
w'ould  not  likely  be  niaterially  different 
compared  to  the  listing  of  the  sp«!cies 
alone. 

Failure  to  exclude  Roosevelt  Lake 
could  he  a  disincentive  for  other  entities 
contemplating  partnerships,  as  it  would 
he  perc{!ived  as  a  way  for  the  Service  to 
impose  additional  regidatory  burdens 
once  conservation  strategies  have 
already  been  agreed  to.  Private  entities 
are  motivated  to  work  with  the  Servit;e 
collaboratively  to  develop  voluntary 
HdPs  hecau.se  of  the  regulatory  certainty 
provided  by  an  incidental  take  pcsnnit 
under  section  1()(a)(1){R)  of  the  Act  with 
the  ‘‘No  Surprises”  assurances.  This 
collaboration  t)ften  provides  gniater 
conservation  benefits  than  could  be 
achieved  through  strictly  regulatory 
approaches,  such  as  critical  habitat 
designation.  The  conservation  benefits 
resulting  from  this  collaborative 
approach  are  built  uiron  a  foundation  of 
mutual  trust  and  understanding.  It  takes 
considerable  time  and  effort  to  e.stablish 
this  foundation  of  mutual  trust  and 
understanding,  which  is  one  rea.son  it 
often  takes  sjweral  years  to  devidop  a 
successful  IKiP.  Excluding  this  area 
from  critical  habitat  w'ill  help  promote 
and  honor  that  tru.st  by  providing 
greater  certainty  for  permittees  that  once 
appropriate  conservation  measures  have 
been  agreed  to  and  consulted  on  for  the 
nycati;h(!r  that  additional  consultation 
W'ill  not  be  necessary. 

Through  the  development  of  the 
Roosfivelt  Dam  UCP,  w'e  have  generated 
additional  partnerships  with  SRP  and 
its  stakeholders  by  developing 
collaborative  conservation  strategies  for 
the  flycatcher  and  the  habitat  upon 
w'hich  it  dej)end.s  for  breeding, 
shelt«!ring,  foraging,  migrating,  and 
dispersing.  The  .strategies  within  the 
Roosevelt  HCP  seek  to  achieve 
conservation  goals  for  the  flycatcher  and 
its  habitat,  and  will  achieve  greater 
con.servation  benefit  than  the 
designation  of  critical  habitat  and 
multiple  site-by-site,  project-by-project, 
section  7  consultations,  which  is 
unlikely  to  require  specific  actions. 
Continued  cooperative  relations  with 
SRP  and  its  stakeholders  are  expected  to 
influence  other  future  pajjners.  Our 
experience  has  demon.strated  that 
succe.ssful  completion  of  one  HCP  has 
resulted  in  the  development  of  other 
conservation  efforts  and  HCPs  with 
other  landowners.  F’or  example,  .sOon 
after  completing  the  Roo.sevelt  HCP,  we 
partnered  wdth  SRP  and  its  .stakeholders 


to  develop  the  Horseshoe  and  Bartlett 
Dam  H(T  where  the  llycatcher 
conservation  was  a  key  component.  3’he 
benefits  of  excluding  lands  within  the 
Roo.sevelt  Lake  HCP  area  from  critical 
habitat  designation  include  recognizing 
the  value  of  con.servation  benefits 
associated  with  HCP  actions; 
encouraging  actions  that  benefit 
multiple  species:  encouraging  local 
participation  in  development  of  new 
HCPs;  and  facilitating  the  cooperative 
activities  provided  by  the  ScM  vicc;  to 
landowners,  communities,  and  counties 
in  return  for  their  voluntary  adoption  of 
the  HCP.  Conf;erns  over  perceived 
added  regulation  potentially  imposed  by 
critical  habitat  coidd  harm  this 
collaborative  relationship. 

A  benefit  of  excluding  Rooscivell  Lake 
from  critit:al  habitat  includes  a  small 
reduction  in  administrative  co.sts 
associated  with  engaging  in  the  critical 
habitat  portion  of  section  7 
consultations.  Admini.strative  co.sts 
include  time  spent  in  meetings, 
preparing  letters  and  biological 
assessments,  and  in  the  c;ase  of  formal 
consultations,  the  development  of  the 
critical  habitat  component  of  a 
biological  opinion.  However,  because 
the  flycatcher  occurs  at  Roo.sevelt  Lake, 
consultations  art!  expected  to  occur 
regardless  of  a  critical  habitat 
designation,  and  tho.se  c;osts  to  perform 
the  additional  analvsis  are  not  expected 
to  be  significant. 

Benefits  of  Exclusion  Outw'eigh  the 
Benefits  of  Inclusion — Roo.sevelt  Lake 

VVe  have  determined  that  the  benefits 
of  exclusion  of  the  conservation  space  of 
Roosevelt  Lake  below  6.5.'}  m  (2,1.51  feet) 
in  elevation  from  the  designation  of 
llycatcher  critical  habitat  on  Federal 
land  managed  by  the  USE’S,  as 
identified  in  the  Roosevelt  Dam  HCP, 
outweigh  the  benefits  of  inclusion,  and 
will  not  result  in  extinction  of  the 
flycatcher  because  current  dam 
operations,  management,  and 
conservation  efforts  maintain  the 
physical  or  biological  features  necessary, 
to  develop,  maintain,  recycle,  and 
protect  flycatcher  habitat  e.s.sential  to  its 
conservation.  In  making  this  finding,  w'e 
have  weighed  the  benefits  of  including 
the.se  lands  as  critical  habitat  with  an 
operative  HCP  and  management  by  the 
USFS,  and  the  same  situation  without 
critical  habitat. 

The  benefits  of  designating  critical 
habitat  for  the  flycatcher  at  Roo.sevelt 
Lake  are  relatively  small  in  compari.son 
to  the  benefits  of  exclusion.  We  find  that 
including  Roo.sevelt  Lake  as  critical 
habitat  would  result  in  very  minimal,  if 
any,  additional  benefits  to  the 
flycatcher.  Roosevelt  Dam-operations 


will  continue  to  foster  the  maintenance, 
development,  and  nece.ssary  recycling  of 
habitat  for  the  flycatcher  in  the  long 
term  due  to  the  dynamic  nature  of  water 
storage  and  delivery.  USFS  management 
fosters  the  maintenance  and 
development  of  llycatcher  habitat,  and 
tlu:re  is  virtually  no  risk  of  changes  to 
the  land.st:ape  within  the  Roosevelt  Lake 
conservation  space.  As  a  result,  we 
anticipate  that  formal  .section  7 
consultations  conducted  on  critical 
habitat  would  only  likely  result  in 
discretionary  con.servation 
rei;ommendations. 

The  benefits  of  excluding  Roosevelt 
Lake  from  inclusion  as  critical  habitat 
are  considerable.  Excluding  Roosevelt 
Lake  w'ould  continue  to  help  fo.ster 
devel<}pmcMit  of  future  HCPs  and 
strengthen  our  partnership  with 
Roosevelt  HCP  permittees  and 
stakeholders.  Excluding  Roo.sevelt  Lake 
also  eliminates  regulatory  uncertainty 
as.sociated  with  the  permittees’  HCP  and 
the  operation  of  Roo.sevelt  Dam  for 
water  .storage  and  flood  control.  The 
con.servation  benefits  of  implementing 
the  Roo.sevelt  HCl’  are  considerable  and 
include  significant  acquisition  and 
management  of  flycatcher  habitat, 
creation  of  flycatcher  habitat  adjacent  to 
Roosevelt  Lake,  on-the-ground 
protection  of  flycatcher  habitat,  and 
long-term  monitoring  of  flycatcher 
habitat  and  territories.  These 
con.servation  measures  are  substantial 
and  will  result  in  greater  flycatcher 
conservation  benefits  than  what  could 
he  accomplished  from  a  project-by- 
project  evaluation  through  the 
incremental  benefits  of  a  critical  habitat 
designation.  Also,  excluding  Roosevelt 
Lake  will  eliminate  .some  additional,  but 
minimal,  administrative  effort  and  co.st 
during  the  consultation  process 
pursuant  to  section  7  of  the  Act. 

After  weighing  the  benefits  of 
including  Roosevelt  Lake  as  flycatcher 
Critical  habitat  against  the  benefit  of 
exclusion,  we  have  concluded  that  the 
benefits  of  excluding  the  conservation 
spac;e  of  Roosevelt  Lake  below  an 
elevatie)!!  6,5.5  m  (2151  feet),  underneath 
the  coverage  of  the  Roosevelt  HCP  and 
with  the  support  of  UflFS  management, 
outweigh  tho.se  that  would  result  from 
designating  this  area  as  critical  habitat. 
We  have  therefore  excluded  the.se  lands 
from  the  final  critical  habitat 
designation  pursuant  to  section  4(b)(2) 
of  the  Act. 

As  mentioned  above,  during 
development  of  the  2005  flycatcher 
critical  habitat  designation,  SRP 
requested  that  all  of  their  flycatcher 
mitigation  properties  purchased  before 
the  publication  of  our  final  2005  critical 
habitat  designation,  be  designated  as 
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critical  habitat.  They  have  made  the 
same  request  on  mitigation  properties  in 
connection  with  this  revision.  The 
mitigation  properties  are  not  located 
within  the  Roosevelt  lakebed,  and  may 
benefit  from  .section  7  consultation  on 
their  management.  Therefore,  based 
upon  the  comments  received  from  SKP 
and  the  likely  benefit  of  future  .section 
7  consultation,  the  Secretary  exercises 
his  discretion  under  .section  4(b)(2)  of 
the  Act,  and  determines  that  the 
mitigation  properties  acquired  by  SRP 
along  the  San  Pedro,  Gila,  and  Verde 
Rivers  are  included  in  this  final 
designation  as  flycatcher  critical  habitat. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Roosevelt  Lake 

We  find  that  the  exclusion  of  the 
conservation  space  of  Roosevelt  Lake 
will  not  lead  to  the  extinction  of  the 
flycatcher,  nor  hinder  its  recovery 
because  Roosevelt  Dam  operations 
combined  with  the  preservation  of  open 
space  within  the  lake  and  USES  land 
management  will  ensure  the  long-term 
persistence  and  protection  of  flycatcher 
liabitat  at  Roosevelt  Lake.  We 
determiniMl  in  our  intra-Service  section 
7  biological  opinion  for  the  i.ssuance  of 
the  Roosevelt  MCP  permit  that 
operations  would  not  result  in  jeopardy. 
VVe  determined  that,  while  Roosevelt 
Dam  operations  will  c;ause  incidental 
lake  due  to  operations  that  cause 
iluctuations  in  habitat  abundance  and 
(|iiality,  n;sPrv«)ir  operations  also  create 
a  dynamic  environment  that  fosters  the 
long-term  persistence  of  habitat.  It  was 
e.stimated  that  during  the  life  of  the 
permit,  an  average  amount  of  habitat  to 
support  4.5  to  no  flycatcher  territories 
would  be  pre.sent  throughout  the  life  of 
the  .50-year  permit  and  even  in  a  worst 
case  flood  event  with  maximum  water 
storagt!.  L5  to  30  territories  could 
persist.  U.SES  management  has 
continued  to  foster  the  maintenance  and 
developmetit  of  flycatcher  habitat 
through  land  management  actions  that 
reduce  habitat  stressors.  Our  recent 
evaluation  of  the  Tonto  National 
Forest’s  Land  Management  Resource 
Plan  concluded  that  the  majority  of 
USES  standards  aiul  guidelines  wf)nld 
benefit  the  flycatcher  and  their 
implementation  would  not  jiiopardize 
the  flycatcher  or  adver.sely  modify 
critical  habitat. 

Freeport  McMoRan  Pinal  Otiek 
Management  Plan 

EMC.  a  private  mining  company, 
which  acquired  Phelps  Dodge 
Corporation  in  2007,  has  ownership  and 
management  responsibility  for  the 
segment  of  Pinal  Oeek  proposed  as 
ilvr;atcher  critical  habitat  in  Cila 


County,  Arizona.  Along  this  Pinal  Crecik 
segment,  EMC  is  actively  implementing 
the  Water  Quality  A.ssurance  Revolving 
I'und  (WQARE)  Remedial  Action 
Program  requiriui  by  the  Arizona 
Department  of  Environmental  Quality 
C.onsent  Oder  issued  in  April 

The  primary  purpose  of  this  Remedial 
Action  Program  is  the  monitoring, 
extraction,  and  treatment  of 
contaminated  Pinal  (Teek  groundwat<!r. 
Groundwater  contamination  near  the 
Towns  of  Globe  and  Miami  was  first 
discovered  in  the  1930s.  The  first  area¬ 
wide  investigation  of  groundwater  and 
surface  water  contamination  was 
initiated  in  1979,  and  completed  in 
1981.  In  1989,  the  site  was  listed  on  the 
WQARE  Priority  List  by  the  State  of 
Arizona.  Also  in  1989,  the  Pinal  Creek 
(iroup  (an  alliance  of  local  mining 
companies)  was  formed  to  conduct  the 
remedial  investigations  and  begin 
remedial  actions  in  1990.  A 
groundwater  feasibility  study  and 
njcommended  remedial  action  plan 
were  completed  by  1997. 

The  remedial  action  plan  proposed 
groundwater  extraction  at  two  locations 
to  provide  upstream  and  downstream 
containment  of  the  contamination 
plume.  In  November  1999,  the  Lower 
Pinal  Creek  Treatment  Plant  was 
completed,  and  contaminated 
groundwater  extraction  at  the  heading 
edge  of  the  plume  began.  In  lanuary 
2001 ,  a  groundwater  barrier  was 
con.strin;tefI  across  Ujvyer  Pinal  (-rtujk  to 
provide  downstream  containment  ol  the 
plume.  Full-scale  groundwater 
extratlion  for  treatment  began  just  above 
the  barrier.  In  )une  2001,  a  sijcond 
groundwater  well  field  was  cj)nstructed 
to  provide  upstream  containment  of  tin; 
contaminated  groundwater  plume,  and  a 
second  ln;atment  plant  (the  Diamond  H 
Treatment  Plant)  was  constructed  to 
treat  the  water  ca|)tured  at  Ki.ser  Hasin. 

The  C^orps  authorized  tin;  discharge  (tf 
fill  material  to  waters  of  the  Unitiul 
Slates  that  was  re(|uired  to  implement 
remediation  activities  using  Nationwid<i 
Permit  (NWP)  38.  The  (',orj)s' 
authorization  to  use  NWP  38  for 
renualiation  activities  at  Pinal  Cr(!ek 
included  project  specific  riiquirements 
to  implement  a  mitigation  and 
monitoring  plan.  The  (lorps  permits 
recpiired  control  of  exotic  riparian  plant 
spetdes  and  improved  cattle 
management  in  order  to  foster  the 
development  of  native  riparian  habitat. 

As  a  result  of  the  water  remediation 
and  land  management  actions 
associated  with  the  Corps’  i)erinit, 
riparian  habitat  nourished  in  quality 
and  ({uantity.  From  1999  to  2007,  th(!S(! 
water  and  land  management  actions 
rasultetl  in  an  88  percent  increa.se  in 


total  riparian  vegetation  volume  within 
the  mitigation  area  (FM(>  2012,  p.  11). 
Soon  after  implementing  these 
management  actions  and  development 
of  improved  riparian  habitat  quality, 
territorial  llycatchers  were  attracted  to 
the  site  and  have  persisted  from  2004 
through  2011  (2  to  8  territories 
annually)  (EMC  2012.  p.l4). 

EMC  submitted  a  flycatcher 
management  plan  for  the  proposed 
.segment  of  Pinal  Creek  (EMC  2012, 
entire),  committing  to  continue 
implementing  the  land  management 
actions  initiated  through  the  Corps 
permit  that  have  resulted  in  the 
improved  abundance,  distribution,  and 
(piality  of  riparian  habitat  for  ne.sting 
llycatchers  for  the  life  of  the  water 
remediation  project.  'I’he  life  of  the 
water  nnnediation  project  and 
accompanying  land  management  actions 
are  estimated  to  occur  for  at  least  the 
next  10  years  and  po.ssibly  longer  (Tress 
).  2012,  pers.  comm.).  I’MC  will 
continue  to  eliminate  cattle  access  to  the 
riparian  area  during  the  spring  and  fall 
growing  season  in  order  to  reduce  the 
grazing  pressure  on  flycatcher  habitat. 
Al.so,  exotic  plant  management  will 
niduce  the  occurrence  of  flammable 
plants  and  reduce  the  potential  impacts 
of  wildfire  within  the  riparian  area. 

EMC  will  implement  and  enforce  a  strict 
“no  trespassing’’  policy  for  Pinal  t>eek. 
Fencing  and  maintenance  of  fencing 
will  minimize  trespa.ss  recreational 
pressure  on  riparian  vegetation.  FMf' 
will  also  monitor  vegetation  and 
mnduct  flycatcher  surveys  within  this 
Pinal  Creek  segment. 

ntmefits  of  Inclusion — Pinal  Oeek 

As  discussed  above  under 
Application  of  Section  4(b)(2)  of  the  Act, 
Etideral  agencies,  in  (xjnsultation  with 
the  Service,  must  ensure  that  their 
ai:tions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  ntsull  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  co.sts  of  critical 
habitat. 

Pinal  Creek  is  known  to  be  occupied 
by  flycatchers  and  therefore,  if  a  Federal 
ac;tion  or  permitting  occurs,  there  is  a 
catalyst  for  evaluation  under  section  7 
of  the  Act.  It  i^jossible  that  in  the 
futun;,  federal  funding  or  permitting 
could  occur  on  this  privately  owned  and 
managed  segment  of  Pinal  Creek  where 
a  critical  habitat  designation  may 
benefiT  flycatcher  habitat.  For  example, 
a  Corps  permit  was  needed  to 
implement  EMC’s  remediation  program 
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within  Pinal  (Toek.  At  that  time,  Pinal 
(ireek  was  not  known  to  be  a  stream 
where  flycatcher  territories  could  occur 
and  the  riparian  vegetation  was  not 
dense  or  abundant  enough  to  c'xpect 
territorial  flycatchers  to  he  preseiit. 
Implementation  of  the  habitat 
management  conditions  included  in  the 
dorps  permit  was  a  significant 
contributing  factor  in  causing  flycatcher 
habitat  to  become  established.  However, 
now  that  flycatchers  are  known  to  occur 
along  Pinal  Creek,  the  benefits  of  a 
critical  habitat  designation  are  reduced 
to  the  possible  incremental  benefit  of 
critical  habitat  because  the  designation 
would  no  longer  be  the  sob;  catalyst  for 
initiating  .section  7  consultation.  VVe  do 
not  have  any  previous  records  of  section 
7  consultations  addressing  flycatchers 
and  their  habitat  along  Pinal  Creek. 

Also,  becau.se  tins  stream  segment  is 
privately  owimd  and  h;  primarily  being 
managed  for  environmental  renuidiation 
and  habitat  improvement,  we  do  not 
anlici[)ate  future  Federal  actions  to 
impact  tbe  current  remediation  action  or 
habitat  improvements  a.s.sociated  with 
the  (iorps  permit  and  continued 
flycatcher  management  actions.  8ecau.se 
of  the  lack  of  |)a.st  section  7 
cionsultations  within  this  Pinal  (aeek 
segment  of  privately  owned  land,  the 
reduced  likelihood  of  future  federal 
actions  altering  the  curnmt  environment 
clean-up  and  management  of  this  stream 
segment,  the  presence  of  flycatcher 
territories,  and  the  commitment  to 
continue  implementing  land 
management  actions  that  maintain 
flycatcher  habitat,  the  benefits  of  a 
critical  habitat  designation  on  this  lower 
.segment  of  IMnal  Creek  are  minimized. 

Another  important  benefit  of 
including  lands  in  a  critic.al  habitat 
designation  is  that  it  can  serve  to 
educate  landowners,  agencies,  tribes, 
and  the  public  regarding  the  potential 
conservation  value  of  an  area,  and  may 
help  focus  coruservation  efforts  on  areas 
of  high  value  for  certain  species.  Any 
information  about  the  flycatcher  that 
reaches  a  wide  audience,  including 
parties  engaged  in  conservation 
activities,  is  valuable.  The  designation 
of  critical  habitat  may  akso  strengthen  or 
reinforce  some  Frideral  laws  such  as  the 
Clean  Water  Act.  These  laws  analyze  the 
potential  for  projects  to  significantly 
affect  the  environment.  Critical  habitat 
may  signal  the  presence  of  sensitive 
habitat  that  could  otherwi.se  be  missed 
in  the  review  process  for  these  other 
environmental  laws. 

At  h'MC  properties  in  both  Arizona 
and  New  Mexico,  FMC  has  helped  fund 
flycatcher  studies,  cooperated  with 
conducting  status  surveys,  and 
coordinated  with  the  flycatcher 


technical  recovery  team,  fhe 
implementation  of  the  Clean  Water  Act 
was  a  cataly.st  in  generating  flycatcher 
habitat  along  Pinal  Oeek.  But  now, 
because  of  FMC^s  existing  con.servation 
awareness  and  implementation  of 
conservation  actions,  we  believe  there  is 
little  educational  benefit  or  .supjiort  for 
other  environmental  laws  and 
regulations  attributable  to  flycatcher 
critical  habitat  beyond  those  achieved 
from  listing  the  species  under  the  Act 
and  FMC's  continued  conservation 
efforts. 

Overall,  the  benefits  of  designating 
flycatcher  critical  habitat  within  FMC's 
privately  owned  lands  along  Pinal  Creek 
are  minimal.  FMC]  and  other  managing 
agencies  are  aware  of  the  occurrence  of 
the  flycatcher  along  Pinal  f]reek; 
therefore  the  educational  bemefits  and 
support  for  implementation  of  other 
environmental  laws  and  ntgulations 
from  a  critical  habitat  designation  is 
minimized.  Because  tins  land  is 
privately  owned  and  is  tlu;  target  of 
environmental  clean-up  and  habitat 
management  improvements,  there  is 
little  likelihood  of  Federal  actions 
occurring  and  interfering  with  these 
efforts.  Additionally,  FM(]  has  a  long¬ 
term  commitment  to  environmental 
clean-up  and  land  management  actions 
that  helped  create  habitat  to  support 
flycatcher  territories.  Therefore,  the 
incremental  benefits  of  a  flycatcher 
critit;al  habitat  designation  along  Pinal 
f]reek  would  be  minimal. 

Benefits  of  Exclusion — Pinal  Creek 

A  considerable  benefit  from  excluding 
FMC-owned  Pinal  Creek  lands  as 
flycatcher  critical  habitat  is  the 
maintenance  anti  strengthening  of 
ongoing  conservation  partnerships.  FMC 
has  demonstrated  a  partnership  with  the 
Service  by  becoming  a  conservation 
partner  in  the  development  and 
implementation  of  the  Rectjvery  Plan, 
and  by  solidifying  their  conservation 
actions  in  management  plans  submitted 
to  us  for  the  flycatcher  along  the  upper 
Gila  River  at  the  U-Bar  Ranch  in  New 
Mexico  (see  below)  and  for  the 
spikedace  and  loach  minnow  (2007  and 
2011).  They  have  also  have 
demon.strated  a  willingne.ss  to  conserve 
flycatchers  and  the  flycatcher  habitat  at 
F’inal  Creek  and  to  partner  with  us  by 
exploring  the  initial  .stages  of  a  habitat 
con.servation  plan. 

The  success  of  FMC’s  management  is 
demonstrated  in  the  development  of 
riparian  areas  that  provide  habitat  for 
nesting  flycatchers.  Additional  evidence 
of  the  partnership  between  FMC  and  the 
Service  is  .shown  by  FMC's  commitment 
to  provide  for  adaptive  management, 
such  that  if  future  flycatcher  surveys 


and  habitat  monitoring  detect 
significant  positive  or  negative  changes 
in  the  numbers  of  nesting  flycatchers  or 
in  key  habitat  parameters,  they  will 
confer  with  the  Service  regarding  the 
impacts  of  such  changes  and  will  adopt 
alternative  con.servation  measures  to 
promote  flycatcher  habitat.  Exclusion  of 
tins  area  from  tbe  designation  will 
maintain  and  strengthen  the  partnership 
between  the  Service  and  FMC. 

Our  collaborative  relationship  with 
FMC  makes  a  difference  in  our 
partnership  with  the  numerous 
stakeholders  involved  with  flycatcher 
management  and  recovery  and 
infltiences  our  ability  to  form 
partnerships  with  others.  (]oncerns  over 
perceived  added  regulation  potentially 
imposed  by  critical  habitat  could  barm 
this  collaborative  relationship. 

Because  so  many  important  areas  with 
flyi^itcher  habitat  occur  on  private 
lands,  collaborative  relationships  with 
private  landowners  will  be  e.ssential  in 
order  to  nn.over  the  flycatcher.  The 
flycatcher  and  its  habitat  are  expected  to 
benefit  substantially  from  voluntary 
landowrujr  management  actions  that 
implenumt  appropriate  and  effective 
('.onservation  strategies.  The 
con.servation  benefits  of  critical  habitat 
are  primarily  regulatory  or  prohibitive 
in  nature.  Where  consistent  with  the 
di.scretion  provided  by  the  Act,  the 
Service  believes  it  is  nece.ssary  to 
implement  policies  that  provide 
positive  incentives  to  private 
landowners  to  voluntarily  conserve 
natural  re.sources  and  that  remove  or 
reduce  disincentiv(;s  to  conservation 
(Wilcove  (U  cil.  1996,  1-15:  Bean  2002. 
1-7).  Thus,  we  believe  it  is  essential  for 
the  nvt:atcher  recovery  to  build  on 
continued  con.servation  activities  such 
as  these  with  a  proven  partner,  and  to 
provide  positive  incentives  for  other 
jirivate  landowners  who  might  be 
considering  implementing  voluntary 
conservation  activities,  but  who  have 
concerns  about  incurring  incidental 
regulatory  or  economic  imjjacts. 

Weighing  Benefits  of  Exclusion- Against 
Benefits  of  Inclusion — Pinal  Creek 

We  have  determined  that  the  benefits 
of  exclusion  of  Pinal  Creek  on  private 
lands  managed  by  FMC,  with  the 
implementation  of  their  management 
plan,  outweigh  the  benefits  of  inclusion, 
and  will  not  result  in  extinction  of  the 
flycatcher  because  current  management 
efforts  maintain  the  physical  or 
biological  features  necessary  to  develop, 
maintain,  recycle,  and  protect  es.sential 
habitat  e.ssential  for  flycatcher 
conservation.  In  making  this  finding,  we 
have  weighed  the  benefits  of  exclusion 
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against  the  benefits  of  including  these 
lands  as  critical  habitat. 

We  believe  past,  present,  and  future 
coordination  with  FMC^  has  provided 
and  will  continue  to  provide  sufficient 
education  rt?garding  flycatcher  habitat 
conservation  needs  on  these  lands,  such 
that  there  would  he  minimal  additional 
educational  benefit  from  designation  of 
critical  habitat.  Further,  because  any 
potential  impacts  to  flycatcher  habitat 
from  future  pn)jects  with  a  Federal 
nexus  will  be  addressed  through  a 
.section  7  consultation  with  the  Service 
under  the  jeopardy  standard,  we  believe 
that  the  incremental  conservation  and 
regulatory  benefit  of  designated  critical 
habitat  on  FMC-owned  lands  would 
largely  be  redundant  with  the  combined 
benefits  of  listing  and  exi.sting 
management.  Therefore,  the  incremental 
conservation  and  regulatory  benefits  of 
designating  critical  habitat  on  FMC; 
lands  along  Pinal  ('.reek  are  minimal.* 

The  benefits  of  designating  critical 
habitat  for  the  flycatcher  along  Pinal 
Oeek  are  relatively  small  in  comparison 
to  the  benefits  of  exclusion.  The 
operation  of  the  Lower  Pinal  Creek 
Treatment  Plant  remedial  activities, 
long-term  land  management 
tiommitments,  and  continuation  of  a 
conservation  partnership  will  continue 
to  help  foster  the  maintenance  and 
development  of  flycatcher  habitat.  We 
anticipate  that  greater  flycatcher 
f:onservation  can  be  achieved  through 
the.se  management  actions  and 
relationships  than  through 
implementation  of  critical  habitat 
designation  on  a  project-by-project  basis 
on  private  land  where  the  occurrence  of 
implementation  of  critical  habitat 
designation  due  to  federal  funding  or 
permitting  is  anticipated  to  be  rare. 

On  the  other  hand,  the  benefits  of 
excluding  FMC-owmed  lands  along 
Pinal  Creek  from  critical  habitat  are 
considerable.  FMC's  management  plan 
establishes  a  framework  for  cooperation 
and  coordination  with  the  .Service  in 
connection  with  resource  management 
activities  based  on  adaptive 
management  principles.  Most 
importantly,  the  management  plan 
indicates  a  continuing  commitment  to 
ongoing  management  that  has  resulted 
in  nesting  flyf;atcher  habitat.  Fxclusion 
of  these  lands  from  critical  habitat  will 
help  preserve  and  strengthen  the 
i;onservation  partnership  we  have 
developed  with  FMC,  reinforce  tlio.se  we 
are  building  with  other  entities,  and 
foster  future  partnerships  and 
development  of  management  plans 
whereas  inclusion  will  negatively 
impact  our  relationships  with  FMC  and 
other  existing  or  future  partners.  We  are 
committed  to  working  with  FMC  to 


further  flycatcher  conservation  and 
other  endangered  and  threatened 
species.  FMC  will  continue  to 
implement  their  management  plans  and 
play  an  active  role  to  protect  flycatchers 
and  their  habitat.  Therefore,  in 
consideration  of  the  relevant  impact  to 
our  partnership  with  FMC,  and  the 
ongoing  conservation  management 
practices  of  FMC,  we  determined  that 
the  significant  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion  in  the 
critical  habitat  designation. 

After  weighing  the  benefits  of 
including  as  flycatcher  critical  habitat 
against  the  benefit  of  exclusion,  we  have 
concluded  that  the  benefits  of  excluding 
the  approximate  5.8  km  (3.6  mi)  of  Pinal 
Oeek  with  long-term  FMC  management 
commitments  outweigh  those  that 
would  result  from  designating  this  area 
as  critical  habitat.  We  have  therefore 
excluded  the.se  lands  from  this  final 
critical  habitat  designation  pursuant  to 
section  4(b)(2)  of  the  Act. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Pinal  Creek 

We  also  find  that  the  exclusion  of 
these  lands  will  not  lead  to  the 
extinction  of  the  flycatcher,  nor  hinder 
its  recovery  because  long-term  I'MC 
water  and  land  management 
commitments  will  ensure  the  long-term 
persistence  and  protection  of  llycatcher 
habitat  at  Pinal  Creek.  While  future 
section  7  consultations  along  this  Pinal 
Cheek  are  likely  to  be  rare,  the  jeo|)ardy 
standard  of  section  7  of  the  Act  and 
routine  implementation  of  conservation 
measures  through  the  section  7  process 
due  to  the  occurrence  of  flycatchers  on 
this  property  provide  assurances  that 
the  llycatcher  will  not  go  extinct  as  a 
result  of  excluding  these  lands  from  the 
critical  habitat  designation. 

Upper  Cila  Management  Unit 

Freeport  McMoRan  U-Bar  Ranch 
Management  Plan 

FMC^  owns  the  U-Bar  Ranch  (Ranch) 
near  the  Town  of  (3iff,  in  Crant  County, 
New  Mexico,  within  the  Upper  Ciila 
Management  Area.  I'his  property  w'as 
formerly  owmed  by  Phelps  Dodge 
mining  company,  riirough  FMC  and 
their  long-time  lessee,  Mr.  David 
Ogilvie,  FMC  has  developed  a 
Flycatcher  Management  Plan 
(Management  Plan)  for  the  Ranch  which 
formalizes  a  long-term  commitment  and 
describes  management  practices  to 
conserve  one  of  the  larg«,ist  known 
flycatcher  population’s  across  its 
breeding  range  over  the  past  decade 
(FMC  2012a.  entire).  In  adtlition,  FMC’s 
Management  Plan  is  intended  to 
establish  a  framework  for  cooperatirm 


and  coordination  with  the  Service  in 
fionnection  with  future  resource 
management  activities  based  on 
adaptive  management  principles, 
including,  if  neces.sary,  the  development 
of  additional  flycatcher  conservation 
measures  in  coordination  with  the 
.Service  at  a  total  co.st  of  up  to  $500,000. 
We  proposed  a  13.8-km  (8.6-mi) 
segment  of  the  Gila  River  along  FMC’s 
Ranch  as  flycatcher  critical  habitat. 

Flycatcher  territories  have  been 
detected  along  the  Gila  River  and  the 
Upper  Gila  Management  Unit  since 
1993.  The  distribution  and 
configuration  of  flycatcher  habitat  is 
unique  at  the  Ranch,  with  many  of  the 
territories  found  in  the  canopies  of 
mature  boxelder  trees  located  along 
irrigation  ditches  outside  of  the  river 
iliannel.  At  no  other  location 
throughout  their  breeding  range  do 
flycatchers  nest  nearly  20  m  (60  feet) 
above  the  ground.  In  1999,  a  high  of  262 
territories  at  8  sites  were  detected  along 
this  portion  of  the  upper  Gila  River;  the 
Ranch  had  209  of  these  territories.  In 
2003,  191  territories  at  8  sites  were 
detected  on  the  Gila  River  stream 
segments  proposed  as  critical  habitat 
and  the  Ranch  had  123  of  the.se 
territories.  In  2011,  this  area  had  174 
territories,  and  it  remains  an  important 
site  for  the  conservation  and  recovery  of 
the  flycatcher  in  the  Upper  Gila 
Management  Area. 

Because  the  Ranch  is  a  working  cattle 
and  farming  ranch,  the  managenieni  of 
cattle  is  a  primary  component  of  their 
Management  Plan.  Eight  pastures  that 
incorjiorate  approximately  1,372  ha 
(3,390  ac)  are  managed  annually  lor 
operation  of  livestock  and  farming 
enterprises.  The  management  consists  of 
a  multifaceted  and  highly  llexible  rest- 
rotation  system  utilizing  both  native 
forage  and  irrigated  fields,  that  can  be 
modified  based  upon  current 
conditions.  Grazing  use  of  river  bottom 
pastures  is  monitored  by  daily  visual 
inspections.  Use  of  these  pastures  is 
limited  to  ensure  that  forage  utilization 
levels  are  moderate  and  over-use  does 
not  occur.  In  addition,  the  riparian  areas 
are  monitored  regularly,  and  riparian 
vegetation  is  allow'ed  to  propagate  along 
the  river  as  well  as  in  irrigation  ditches. 

.Some  specific  management  practices, 
varying  in  different  pastures,  which 
relate  to  the  flycatcher  and  its  habitat 
are:  (1)  Grazing  is  limited  to  November 
through  April  to  reduce  impacts  to 
vegetation  and  avoid  negative  impacts 
during  migration  and  nesting  sea.son;  (2) 
animal  units  are  adjusted  to  protect  and 
maintain  the  riparian  vegetation  needed 
by  the  llycatcher;  (3)  the  irrigation 
dit(  lies  are  maintained,  along  with  the 
vegetation,  to  benefit  the  flycatcher:  (4) 
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habitat  manageniont  efforts  follow  flood 
events  that  destroy  habitat:  and  (fi) 
herbicide  and  pesticides  are  only  used 
in  rare  f:ircninstances  and  are  not  used 
niiar  flycatcher  territori(;s  during 
breeding  season.  Becau.st!  much  of  the 
v»!gt!tation  the  flycatidior  uses  is  located 
high  above  the  ground  in  mature  tre(!S 
above  the  influence  of  cattle  grazing, 
this  j)rovides  greater  compatibility  of 
ranch  op(;rations  and  the  maintenance 
of  overstory  flycatcluir  habitat.  These 
flexible  and  adaptive  managtmient 
practic(!S  have  resulted  in  the 
ex])ansion.  protect it)n,  and  successful 
continuance  of  a  large  flycatcher 
population. 

In  199.'),  flooding  impacted  the 
Bennett  Farm  Fi(;l(ls  in  the  1()2-ha  (400- 
ac)  River  Pasture.  Tlu;  Ranch  then 
implemented  the  Bennett  Restoration 
Project,  a  creation  of  a  mosaic  of 
different -aged  veg(!tation  with  denst; 
patches  of  voung  willows  and 
cottonwoods  occurring  in  manmade 
oxbows  situatfid  between  irrigated  and 
dry-land  iiastures  and  the  (nla  Rivtu'. 
Water  is  continuouslv  present  and  the 
project  has  beconn?  a  marshy  habitat 
that  now  supports  one  of  the  higher 
number  of  nvt;atcber  territories  on  tbe 
Ranch.  The  2004  and  2011  survevs 
recorded  .'l.'i  t(*rritories  at  the  Bennett 
Restoration  .Sitic 

1'h(*  second-most  successfid  mssting 
site  on  tin;  Ranch  is  in  the  bower  River 
Pasture.  A  feature  of  this  riparian  area 
is  the  amount  of  w'ater  it  receives  from 
adjac(!nt  irrigated  fields.  The  Ranch  has 
rehydrated  ditches  and  no  longer 
follows  past  land-u.se  practices,  which 
involved  active  clearing  of  vvootly 
vegetation  from  ditch  banks.  The  Ranch 
has  developed  tret;  growth  and  a 
network  of  riparian  habitat  in 
connection  with  the  ditch-banks  that 
attraf;t  breeding  Hycatchers. 

Besides  irnpniHienting  compatible 
land  management  practices,  FM(]and 
the  Ranch  have;  snp|)orted  annual 
flycatcher  surveys  and  n:search  in  the 
Cila  valley  since  1994.  .Snrvevors  are 
trained  and  permitted  in  coordination 
w'ith  the  Service  and  survey  results  are 
submitted  to  tlu^  Service  in  annual 
reports.  Idycatcher  research  on  the 
Ram:h  has  included;  nest  monitoring 
(sites,  substrate,  and  success),  diet, 
microhabitat  use,  climalit:  influtmces  on 
breeding,  cow'bird  parasitism,  and 
distribution  and  characteristics  of 
territories.  Permits  for  studies  are 
coordinated  with  the  .Servict!  and 
reports  are  submitted  to  us  for  review' 
and  comment. 

Benefits  of  inclusion — U-Bar  Ranch 
As  di.scus.sed  above  under 
Application  of  Section  4lb)l2l  of  the  Act, 


Federal  agencies,  in  consultation  with 
the  .Service,  must  (msure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
spec.ies  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  s|)ecies.  I’lie 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adver.se 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  c:ritical 
hal)itat. 

The  IJ-Bai  Ranch  along  the  (iila  River 
is  known  to  be  occupied  by  flycatchers 
and  therefore,  if  a  f’ederal  action  or 
permitting  occurs,  then;  is  a  catalyst  for 
evaluation  under  section  7  of  the  Act.  It 
is  possible  that  in  the  future.  F(;deral 
funding  or  permitting  could  octair  tni 
this  privately  owned  and  managed 
segm);nt  of  the  Ranch  where  a  ci  itit;al 
habitat  designation  may  benefit 
llycatcher  habitat.  B(;cau.se  the  Ranch  is 
jjrivately  owmed.  only  actions  with  a 
Federal  nexus  would  result  in  an 
evaluation  of  critical  habitat  under 
.section  7  of  the  Act.  As  discus.s(;d  above, 
the  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  affecting 
habitat  reejuire  consultation  under 
.section  7  of  the  Act  if  a  Federal  ac;tion 
is  involved.  .Such  consultation  would 
ensurt;  that  aderpiate  protection  is 
provided  to  avoid  destruction  oradvei.se 
modification  of  critical  habitat.  These 
.actions  would  most  lik(*lv  occur  from 
the  dorps  implementing  the  (3ean 
Water  Act,  possibly  Federal  funding  to 
h(;lp  implement  a  cf)st-share  project  or 
grant  funding,  and  maybe,  less  likely, 
actions  occurring  on  the  adjacent  (nla 
National  Forest,  flow'ever,  to  dal(!.  we 
are  not  awan;  of  any  formal  section  7 
consultation  that  has  occurred  that 
address(;d  tlu;  nycatch(;r  on  the  Ranch. 
Because  of  tin;  Ranch’s  con.servation 
actions  in  d(;ve!oping  flycatcher  habitat, 
the  compatibilitv  between  (;xisting 
ranch  activities  and  flycatcher 
management,  and  their  commitment  to 
implement  their  Management  Plan,  it  is 
unlikely  that  actions  w'ould  be  piopost;d 
that  w'ould  alter  the  operation  of  this 
Ranch  and  the  associated  flycatcher 
habitat.  Because  of  the  lack  of  past 
section  7  consultations  on  this  privately 
own(;d  Ranch,  the  reduced  likelihood  of 
future  federal  actions  altering  the 
current  management  that  sujiports 
flycatcher  habitat,  the  pres(;nce  of 
flycatcher  territories,  and  the 
commitment  to  continue  implementing 
land  management  actions  that  maintain 
flvc;atcher  habitat,  the  benefits  of  a 
critical  habitat  designation  c)n  the  Ranch 
are  minimized. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  it  can  serve  to 


eflucate  landowners,  agencies,  tribes, 
and  the  public  regarding  the  potential 
con.servation  value  of  an  area,  and  may 
help  focus  cons(;rvation  efforts  on  areas 
of  high  value  for  certain  s|)ecie.s.  Any 
information  about  the  flycatcher  that 
reaches  a  wide  audience,  including 
parti(;s  engaged  in  con.servation 
activities,  is  valuable.  Tlu;  designation 
of  critical  habitat  may  al.so  strengthen  or 
n;inforci;  .some  Federal  laws  such  as  the 
(3(;an  Water  Act.  Tlu;.se  laws  analyze  the 
pott;nlial  for  projects  to  significantly 
.iffect  the  environnu;nt.  liritical  habitat 
may  signal  the  pres(;nce  of  s(;nsitive 
habitat  that  could  otherwi.se  lu;  missed 
in  the  review  proce.ss  for  these  other 
environmental  laws 

At  l'M{'  properties  in  both  Arizi)na 
and  N(;w  Mexif:o,  FMCi  has  help»;d  fund 
llycatcher  studi(;s.  cooperated  with 
condiK  ting  status  surveys,  and 
coordinated  wdth  the  flyriatcher 
technical  rec.overy  team.  Because  of 
F.MC.’s  (;xisting  cons(;r\’ation  awareness 
and  impl(;mentation  of  con.servation 
actions,  we  b(;li(;ve  there  is  little 
educational  benefit  t)r  support  for  other 
onvironnu;ntal  laws  and  regulations 
attributabh;  to  flycati.her  critit:al  habitat 
beyond  thosi;  achiev(;d  from  listing  the 
Sjiecit's  under  the  Act  and  FMCTs 
t:ontinnt;d  Ranch  conservation  efforts. 

B{;nefits  of  Exclusion — U-Bar  Raiu;h 

A  considerable  benefit  from  excluding 
FM(i-ow'n<;d  Ranch  lands  as  flvcatcher 
critical  habitat  is  the  maintenance  and 
strengthening  of  ongoing  cons(;rvation 
partiu'rships.  FM(i  has  demonstrat(;d  a 
partnership  wdth  the  Service  by 
partici|)ating  in  the  d(;velopment  and 
implementation  of  the  Recovery  Plan, 
and  by  solidifying  tlu;ir  con.servation 
actions  in  management  plans  submitted 
to  us  for  tlu;  tlvcati:her  at  the  Ranch 
(2()().')  and  2012)  and  I’inal  fireek  in 
Arizona  (2012).  and  for  the  spikt;fhu;e 
and  loach  minnow  (2007  aiuf  2011). 

Thev  have  also  hava;  demonstrated  a 
w  illingness  and  commitment  to 
conserve  the  flycatchers  and  tlu; 
riycat(:lu;r  habitat  at  the  Ranch  with 
potential  financial  contribution  of  up  to 
.S500.000. 

Tlu;  sncce.ss  of  the  Ranch’s 
manag(;ment  is  demonstrated  in  the 
maintenance  of  off-channel  habitat  and 
continueil  management  and  creation  of 
otlu;r  riparian  areas  that  provide 
flycatcher  nesting  habitat.  While  the 
number  of  flycatcber  territories  can 
fluctuate  over  time,  this  an;a  has 
consistently  maintained  a  large;  number, 
typically  exceeding  100  and  in  some 
years  just  over  250  territories.  The 
Ranch  i;ontinues  to  survey  and  evaluate 
territory  numbers  and  share;  that 
im|)e)rtant  infe)rmation  with  the  .Servie:e. 
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Understanding  the  distribution  and 
abundance  of  flycatcher  territories  is  a 
key  component  to  tracking  recovery  of 
the  flycatcher.  Exclusion  of  this  area 
from  the  designation  will  maintain  and 
strengthen  the  partnership  hetwetm  the 
Service  and  KMC. 

Our  collaborative  relationship  with 
EMC  makes  a  difference  in  our 
partnership  with  the  numerous 
stakeholders  involved  with  flycatcher 
management  and  recovery,  and 
influences  our  ability  to  form 
partnerships  with  others.  Concerns  over 
perceived  added  regulation  potentially 
imposed  by  critical  habitat  could  harm 
this  collaborative  relationship. 

Because  so  many  important  areas  with 
flycatcher  habitat  occur  on  private 
lands,  collaborative  relationships  with 
private  landowners  will  be  essential  in 
order  to  recover  tlm  flycatcher.  The 
flycatcher  and  its  habitat  are  expected  to 
benefit  substantially  from  voluntary 
landowner  management  actions  that 
implement  appropriate  and  effective 
conservation  strategies.  The 
conservation  benefits  of  critical  habitat 
are  primarily  regulatory  or  prohibitive 
in  nature.  Where  i;ousistent  with  the 
discretion  provided  by  the  Act,  the 
Service  believes  it  is  necessary  to 
implement  policies  that  provide 
positive  incentives  to  private 
landowners  to  voluntarily  con.serve 
natural  resources  and  that  remove  or 
reduce  disincentives  to  con.servation 
(Wilcove  et  al.  199(»,  l-l.'S;  Bean  2002, 
1-7).  Thus,  we  believe  it  is  essential  for 
the  flycatcher  recovery  to  build  on 
continued  conservation  activities  such 
as  these  with  a  proven  partner,  and  to 
provide  positive  incentives  for  other 
private  landowners  who  might  be 
considering  implementing  voluntary 
conservation  activities,  but  have 
concerns  about  incurring  incidental 
regulatory  or  economic  impacts. 

Weighing  Benefits  of  Exclusion  Against 
the  Benefits  of  Inclusion — U-Bar  Ranch 

We  have  determined  that  the  benefits 
of  exclusion  of  the  Ranch  on  private 
lands  managed  by  EMC  along  the  Uila 
River  in  New  Mexico,  with  the 
implementation  of  their  management 
plan,  outweigh  the  benefits  of  inclusion, 
and  will  not  result  in  extinction  of  the 
flycatcher  because  current  management 
and  con.servation  efforts  maintain  the 
unique  off-channel  habitat  and  the 
physical  or  biological  features  necessary 
to  develop,  maintain,  recycle,  and 
protect  flycatcher  habitat  essential  to  its 
con.servation.  In  making  this  finding,  we 
have  weighed  the  benefits  of  exclusion 
against  the  benefits  of  including  these 
lands  as  critical  habitat. 


We  believe  past,  present,  and  fiiturc 
coordination  with  EMC  and  the  Ranch 
has  provided  and  will  continue  to 
provide  sufficient  education  regarding 
flycatcher  habitat  conservation  needs  on 
these  lands,  such  that  there  would  be. 
minimal  additional  educational  benefit 
from  designation  of  critical  habitat. 
Eurther,  becau.se  any  potential  impacts 
to  flycatcher  habitat  from  future  projects 
with  a  Eederal  nexus  will  be  achlre.ssed 
through  a  section  7  consultation  with 
the  Service  under  the  jeopardy  standard, 
we  believe  that  the  incremental 
con.servation  and  regulatory  benefit  of 
designated  critical  habitat  on  EMt^- 
owned  Ranch  land.?  would  largely  be 
redundant  with  the  combined  benefits 
of  listing  and  exi.sting  management, 
rherefore,  the  incremental  conservation 
and  regulatory  benefits  of  designating 
critical  habitat  on  EMC  lands  at  the 
Ranch  are  minimal. 

The  benefits  of  designating  t;ritical 
habitat  for  the  flycatcher  at  the  Ranch 
are  relatively  small  in  comparison  to  the 
benefits  of  exclusion.  Tbe  existing  and 
long-term  land  management 
commitments  and  continuation  of  a 
conservation  partnership  w'ill  continue 
to  foster  the  maintenance  and 
development  of  flycatcher  habitat  and 
flow  of  important  recovery  information. 
We  anticipate  that  greater  flycatcher 
conservation  can  be  achieved  through 
these  management  actions  and 
relationships  than  through 
implementation  of  critical  habitat 
designation  on  a  project-by-project  basis 
on  private  land  where  the  occurrence  of 
implementation  of  critical  habitat 
designation  due  to  federal  funding  or 
permitting  is  anticipated  to  be  rare. 

On  the  other  hand,  the  benefits  of 
excluding  EMC-owned  Ranch  lands 
along  the  Gila  River  from  critical  habitat 
are  considerable.  EMC  and  the  Ranch’s 
management  plan  establishes  a 
framework  for  cooperation  and 
coordination  with  the  Service  in 
connection  with  resource  management 
activities  based  on  adaptive 
management  principles.  Most 
importantly,  the  management  plan 
indicates  a  continuing  commitment  to 
ongoing  management  that  has  resulted 
in  nesting  flycatcher  habitat.  Exclusion 
of  the.se  lands  from  critical  habitat  will 
help  preserve  and  strengthen  the 
conservation  partnership  we  have 
developed  with  EMC  and  the  Ranch, 
reinforce  those  we  are  building  with 
other  jmtities,  and  foster  future 
partnerships  and  development  of 
management  plans  whereas  inclusion 
will  negatively  impact  our  relationships 
with  EMC  and  other  existing  or  future 
partners.  We  are  committed  to  working 
with  EM(’  and  the  Ranch  to  further 


flycatcher  conservation  and  other 
endangered  and  threatened  species. 

EMC  and  the  Ranch  will  continue  to 
implement  their  management  plans  and 
play  an  active  role  to  protect  flycatchers 
and  their  habitat.  Therefore,  in 
consideration  of  the  relevant  impact  to 
our  partnership  with  EMC  and  the 
Ranch,  and  their  ongoing  conservation 
management  practices,  wo  determined 
that  the  significant  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion  in  the 
critical  habitat  designation. 

After  weighing  the  benefits  of 
including  tbe  Ranch  along  the  Cila 
River  as  flycatcher  critical  habitat 
against  the  benefit  of  exclusion,  we  have 
concluded  that  the  benefits  of  excluding 
the  approximate  13.8-km  (8.6-mi) 
segment  of  the  Cila  River  with  long-term 
EMC  management  commitments 
outweigh  those  that  would  result  from 
designating  this  area  as  critical  habitat. 
We  have  thprefore  excluded  these  Ranch 
lands  from  this  final  critical  habitat 
designation  pursuant  to  section  4(b)(2) 
of  the  Act. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — IJ-Bar  Ranch 

We  also.find  that  the  exclusion  of 
these  Ranch  lands  will  not  lead  to  the 
extinction  of  the  flycatcher,  nor  hinder 
its  recovery  because  long-term  EMC 
water  and  land  management 
commitments  will  ensure  the  long-term 
persistence  and  protection  of  flycatcher 
habitat  at  the  Ranch  on  the  Gila  River. 
While  the  expectation  of  abundant 
future  section  7  consultations  at  Ranch 
are  likely  to  be  rare,  the  jeopardy 
standard  of  section  7  of  the  Act  and 
routine  implementation  of  conservation 
measures  through  the  section  7  process 
due  to  the  occurrence  of  flycatchers  on 
this  property  provide  assurances  that 
the  flycatcher  will  not  go  extinct  as  a 
result  of  excluding  these  lands  from  the 
critical  habitat. designation. 

San  Carlos  Reservoir 

We  proposed  26.8  km  (16.6  mi)  of  the 
Cila  River  within  the  conservation  space 
of  vSan  (iarlos  Reservoir,  impounded  by 
fioolidge  Dam,  as  critical  habitat  for  the 
flycatcher.  Coolidge  Dam  and  the  San 
(]arlos  Reservoir  lake  bottom  (up  to 
elevation  773  m,  2,535  ft)  are  located  on 
Eederal  land  witbin  Pinal,  Cila,  and 
Ciraham  Counties.  Arizona  (Service 
2004c,  p.  4).  The  BIA  owns  the  San 
(iarlos  Re.servoir  land  in  fee  simple  title 
as  the  owner  and  operator  of  the  San 
(’.arlos  Irrigation  Project.  The  F’ederal 
Government  purchased  the  land  for  the 
Coolidge  Dam  site  from  the  San  Carlos 
Apache  Tribe.  Consequently,  the  dam 
sits  on  federal  property,  but  lies  within 
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the  confines  of  the  San  Carlos  Apache 
Reservation. 

At  the  time  of  publication  of  our 
proposed  rule  (7(j  FR  .'>0542,  Augu.st  1.1, 
2011,  p.  50.193)  the  land  ownership  of 
the  conservation  space  of  San  Carlos 
Reservoir  was  mistakenly  described  a.s 
San  Carlos  Apache  tribal  land,  and  this 
was  rellected  in  documents  made 
available  to  the  public  for  comment.  The 
draft  economit;  analysis  prepared  by 
Industrial  Economics,  Inc.,  di.scus.sed 
ownership  and  optiration  of  the 
Reservoir  by  the;  BIA  lor  the  j)urposes  of 
providing  irrigation  water  to  the  (]RIC 
and  other  downstnjam  farmers.  I’hese 
ownership  issues  have  been  resolved 
with  the  help  of  public  comments  and 
our  revi(!w  of  Snn  Carlos  Apacho  Tribo 
V.  UnitocI  Slalas,  'ITl  F.  .Supp.  2d  HtiO  (D. 
Az.  2(103).  which  discusses  the 
Reservoir's  creation  and  suhsecpient 
history. 

Coolidge  Uam  was  f:onstructod  in 
1929,  for  the  purpose  of  storing  water  to 
be  used  for  agricultural  irrigation  of 
lands  in  the  Ca.sa  Crande  Valley  in 
central  Arizona  for  the  Fima  and 
Maricopa  Indians  (now  known  as  CRIC) 
and  the  non-Indian  farmers  living  in  the 
.San  Carlos  Irrigation  and  Drainage 
District  (.SCIDD)  (.Service  2004c.  p.4). 

The  rights  to  the  water  stored  in  the 
Reservoir  were  determineil  through 
water  rights  litigation  brought  by  the 
United  States  in  1925,  and  defined  in 
1935,  by  what  is  known  as  the  Clobe 
Equity  Decree.  Under  the  Clohe  Etjuity 
Decree,  a  (iila  Water  C.ommissioner  is 
charged  to  operate  a  “call  system”  that 
determines  liow  much  surface  water 
»!ach  party  to  the  Decree  may  u.se  on  any  ' 
particular  day,  which  determines 
whether  water  is  to  be  stored  in  or 
released  from  the  Reservoir.  Coolidge 
Dam  and  the  .San  Carlos  Reservoir  are 
operated  by  the  BIA  as  part  of  the  San 
Carlos  Irrigation  Project  (.SCIP),  under 
the  suptirvision  of  the  Water 
(Commissioner. 

Major  inflows  into  .San  Carlos 
Reservoir  are  from  the  C.ila  and  San 
(Carlos  Rivers.  Water  released  from 
(Coolidge  Dam  flows  approximately  109 
km  (68  mi)  down  the  Cila  River  where 
it  is  diverted  at  the  Ashur.st-Hayden 
Diversion  Dam  into  the  Florence-(Casa 
(Crande  (Canal,  which  ultimately  delivers 
irrigation  water  to  both  CRIC  and  .SCIDD 
lands  thrmigh  a  .series  of  lateral  and  sub¬ 
lateral  canals  (.Service  2004f:^p.  4). 

When  at  full  capacity,  1.07  cubic  km 
(867,400  acre-feet)  of  water,  .San  (Carlos 
Reservoir  can  be  one  of  tbe  largest  lakes 
in  Arizona  with  254  km  (158  mi)  of 
.shoreline.  The  con.servation  space  of  the 
re.servoir  is  shallow,  as  a  result,  when 
full  the  stored  water  can  spread  over  a 
very  broad  area.  Irrigation  demand  and 


the  seasonal,  flashy  nature  of  river  flows 
produce  reservoir  levels  that  can 
fluctuate  dramatically  (USBR  2004,  p. 

12).  However,  the  reservoir  rarely  fills  to 
capacity;  flood  Hows  have  filled  the 
reservoir  to  capacity  8  times  during  5 
years  since  .storage  began  in  1928.  Water 
levels  have  stayed  above  0.06  cubic  km 
(50,000  acre-feet)  in  29  of  the  last  67 
years,  while  drawdown  to  le.ss  than  one 
percent  of  capacity  has  occurred  in  27 
years  during  the  same  period  (U.SBR 
2004,  p.  12).  Total  dry-up  of  the 
Reservoir  was  recorded  21  times  in  12 
years  between  1945  and  1972  (U.SBR 
2004,  p.  12).  Since  the  on.set  of  drought 
beginning  in  the  mid-1990.s,  and 
espef;ially  from  the  early  20()0s,  the 
conservation  pool  of  the  reservoir  has 
ty{)ically  been  low — often  around  5 
percent  capacity  (U.SBR  2004,  p.  12).  In 
january  2004,  tbe  Reservoir  had 
dropped  to  its  lowest  level  in  26  years 
(USBR  2004,  p.  13).  As  a  result,  the  (jila 
River  often  runs  unaltered,  and  the 
reservoir  are  not  inundated  as  a  result 
of  water  storage  through  much  of  the 
con.servation  space  of  .San  Uarlos 
Re.servoir.  Nevertheless,  the 
conservation  space  within  the  Reservoir 
must  remain  open. 

Release  of  water  from  Uoolidge  Dam 
is  dependent  on  irrigation  demand,  the 
availability  of  .SClP-owned  stored  water, 
and  the  amount  of  water  flowing  from 
the  .San  Uarlos  and  Gila  Rivers  (U.SBR 
2004,  p.  12).  Chronic  drought  since  1999 
had  .severely  reduced  inflows  to  the 
Reservoir  and  depleted  supplies  of 
stored  water  available  to  downstream 
irrigators  (USBR  2004,  p.  13).  On  a 
seasonal  basis,  these  effects  are  most 
pronounced  in  the  weeks  preceding  the 
summer  monsoon,  when  irrigation 
demand  is  high  and  natural  river  flow 
is  low  (USBR  2004,  p.  13). 

River  flows  in  the  .Southwest  are 
typically  appropriated,  which  means 
that  individuals,  corporations,  and 
government  entities  owm,  within  .State 
and  Federal  law,  the  rights  to  withdraw 
and  use  the  water  within  a  specific  set 
of  allocations  and  priorities  (.Service 
2()04c,  p.  5).  These  rights  may  he  bought 
and  .sold  pursuant  to  .State  and  Federal 
law.  Such  sales  or  exchanges  are 
typically  related  to  the  use  of  wat«!r  for 
municipal,  industrial,  or  agricultural 
use,  but  there  are  certain  instances 
wherein  water  may  he  purchasf.-d  or 
exchang(!d  for  the  benefit  of  fish  and 
wildlife  resources  (.Service  2004c,  p.  5). 

.Status  of  the  Flycatcher  and  San  Carlos 
Reservoir 

Flycatcher  population  size  and 
territory  information  is  the  proprietary 
information  of  the  San  Carlos  Apache 
Tribe  and  are  based  upon  surveys 


conducted  by  the  .San  Carlos  Apache 
Recreation  and  Wildlife  Department 
since  2000  (Service  2004c,  p.  13),  with 
the  su|)port  of  USBR,  AGFD,  and  U.SG.S, 
As  result  of  Coolidge  Dam  and  San 
Carlos  Re.servoir  occurring  near  the 
border  of  the  upper  Gila  Management 
Unit  and  Middle  Gila  and  .San  Pedro 
Management  Units,  their  operation 
plays  a  role  in  the  overall  (levelopment, 
pjjrsistence,  and  recycling  of  flycatcher 
habitat  (.Service  2004c,  pp.  14-19). 
.Similar  to  what  occurs  at  other  lakes  in 
Arizona,  such  as  Roosevelt  and 
Horseshoe.  Coolidge  Uam  can 
periodically  .store  and  relea.se  large 
amounts  of  water  that  can  mimic  flood 
flows  within  the  lakebed,  spreading 
water  over  a  large  area  and  stimulating 
the  growth  of  abundant  flycatcher 
habitat.  Additionally,  continuing  to 
move  water  downstream,  with  periodic 
flooding,  can  help  create  and  maintain 
flycatcher  habitat.  As  of  the  most  recent 
rangewide  flycatcher  report,  these  units 
contained  329  and  233  flycatcher 
territories  on  non-tribal  land, 
resp<!ctively  (Durst  et  al.  2008,  p.  12). 
These  numbers  surpass  the  325  (Upper 
Gila  Management  Unit)  and  150  (Middle 
Gila  and  .San  Pedro  Management  Unit) 
numerical  territory  goals  for  each 
Management  Unit.  As  of  completion  of 
U.SG.S's  2007  Rangewide  Report,  the 
Gila  River  had  the  highest  numbcir  of 
known  breeding  sites  (50)  and  territories 
throughout  the  flycatcher's  range  (Durst 
rt  al.  2008,  p.  11)'. 

San  Carlos  Apache  Tribe  and  Its 
Relation.ship  to  Waters  in  San  Carlos 
Apache  Reservation 

Prior  to  1992,  there  was  no  intent 
established  by  the  Globe  Equity  Decree 
or  legislation  that  Coolidge  Dam  be 
operated  for  any  purpose  other  than 
irrigation  (U.SBR  2004,  p.  5).  However, 
the  .San  Carlos  Apache  Water  Rights 
.Settlement  Act  of  1992  allows  the  Tribe 
to  exchange  its  Central  Arizona  Project 
water  allocation  for  irrigation  water 
releases  from  San  Carlos  Reservoir,  and 
grants  the  Tribe  permission  to  store 
exchanged  water  in  the  Reservoir  to 
maintain  a  permanent  pool  for  fish, 
wildlife,  and  recreation  (U.SBR  2004,  p. 
5).  All  such  wafer  exchanges  must  be 
authorized  by  the  (Bla  River 
(Commissioner  after  consultation  with 
other  parties  to  the  (ilobe  Equity  Dticree, 
and  are  subject  to  approval  by  U.SBR 
acting  on  behalf  of  the  .Secretary  (USBR 
2004,  p.  5). 

The  United  .States  has  an  Indian  trust 
responsibility  to  protect  and  maintain 
rights  reserved  by  or  granted  to  Indian 
tribes  or  individual  Indians  by  treaties, 
statutes,  and  Executive  (Jrdors,  which 
are  sometimes  further  interpreted 


436 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  fanuary  3,  2013 /Rules  and  Regulations 


through  court  dec.isions  and  regulations. 
This  trust  responsibility  requires  all 
Federal  agencies  ensure  I  heir  actions 
afford  reasonable  protection  of  Indian 
trust  assets  (USBR  2004,  p.  37). 

A  severe  drawdown  in  1900  was 
averted  when  Congress  directed  BIA  to 
use  SCIP  power  revenues  to  purchase 
0.04  cubic  km  (30,000  acre-feet)  of 
Central  Arizona  Project  water  (water 
diverted  from  the  Colorado  River  and 
stored  in  Arizona)  to  exchange  for  San 
Carlos  Reservoir  water  (USER  2004,  p. 
12).  Regional  drought  in  1997  and  from 
1999  through  2003  required  additional 
water  exchanges  with  SCIP  users  to 
establish  and  conserve  a  minimum  pool 
(USBR  2004,  p.  12). 

Federal  land  within  San  Carlos 
Reservoir  is  surrounded  by  the  730,000 
ha  (1.8  million  ac)  of  the  San  Carlos 
Apache  Tribal  Re.servation.  The  BIA, 
w’ho  owns  the  lake  bottom  and  operates 
Coolidge  Dam,  does  not  administer  a 
permit,  recreation,  or  access  program  for 
these  federal  lands.  Because 
recreationists  must  enter  the  San  Carlos 
Apache  Indian  Reservation  and  acquire 
a  recreation  permit  before  reaching  the 
San  Carlos  Reservoir  lake  bottom,  access 
to  the  lakebed  is  largely  regulated  by  the 
S.an  Carlos  Apache  Tribe.  The  San 
Carlos  Apache  Tribe  Recreation  and 
Wildlife  Department  (SCATRWD) 
administers  recreational  use  permits  on 
San  Carlos  Apache  tribal  lands 
(SCATRWD  2009,  entire).  The 
SCATRWD  de.scribes  spof;ific  numbered 
areas  or  units  of  their  land  where  their 
various  rules  and  regulations  apply.  A 
recreation  permit  is  required  for  non- 
tribal  members  to  allow  entry  except  for 
hunting  and  fishing  (specific  permits  are 
required  for  those  activities)  (SCATRWD 
2009,  entire).  The  SCAl’RWD 
administers  fishing  licenses  for  .San 
Carlos  Reservoir,  but  does  not  include 
Federal  land  within  the  con.servation 
space  of  San  Carlos  Reservoir  within 
any  of  their  units  for  other  recreational 
uses.  Other  than  a  store  and  marina 
located  closer  toward  Coolidge  Dam  and 
adjacent  to  the  reservoir,  no  paved 
roads,  developed  camping  areas,  or 
other  designed  recreation  centers  are 
known  to  occur  within  the  San  Carlos 
Reservoir  conservation  .space. 

Proposed  2003  CAP  Water  Exchange 
With  the  San  Carlos  Apache  Tribe 
USBR  initiated  consultation  under 
section  7  of  the  Act  with  the  Service  on 
a  proposed  water  exchange  between  the 
San  Carlos  Apache  Tribe  and  the 
Central  Arizona  Project  in  2003,  and  the 
Service  completed  a  biological  opinion 
(Service  2004c.  entire).  We  concluded 
that  stopping  downstream  Gila  River 
flow  in  order  to  store  more  water  at  San 


('arlos  Reservoir  would  result  in 
incidental  take  of  the  bald  eagle  and  the 
flycatcher  downstream  of  Coolidge  Dam 
due  to  impacts  to  their  habitat  (Service 
2004c,  pp.  42—44);  however  because  of 
the  short-term  nature  of  the  impacts,  the 
lack  of  water  flowing  from  .San  Carlos 
Reservoir  would  not  jeopardize  either 
species  (Service  2004c,  pp.  19-20,  30). 
Because  of  the  small  amount  of  water 
storage  within  the  reservoir,  no  effects 
to  either  species  using  habitat  along  the 
Gila  River  within  the  conservation  space 
of  .San  Carlos  Reservoir  or  water  stored 
behind  Coolidge  Dam  were  anticipated 
to  be  affected  by  the  relatively  small 
amount  of  additional  water  .stored 
(Service  2004c,  p.  17). 

Gila  River  Riparian  Areas  Upstream  of 
San  Carlos  Reservoir 

We  also  proposed  14.0  km  (8.7  mi)  of 
the  Gila  River  upstream  of  the  .San 
Carlos  Reservoir  as  flycatcher  critical 
habitat.  That  portion  of  the  Gila  River  is 
located  on  San  Carlos  Apache  tribal 
land  (see  Tribal  Management  Plans 
below). 

Benefits  of  Inclusion — .San  Carlos 
Reservoir 

As  di.scus.sed  above  under 
Application  of  Section  4(b)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  .Service,  must  en.sure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

The  Gila  River  is  known  to  be 
occupied  by  flycatchers  and  therefore,  if 
a  Federal  .action  or  permitting  occurs, 
there  is  a  catalyst  for  evaluation  under 
section  7  of  the  Act.  .Should  we 
designate  critical  habitat  along  the  Gila 
River  on  Federal  land  within  the  .San 
Carlos  Reservoir  conservation  space  on 
Federal  land,  our  section  7  consultation 
history  indicates  that  there  may  be 
some,  but  few  regulatory  benefits  to  the 
flycatcher.  As  described  above,  even 
with  flycatchers  occurring  throughout 
this  portion  of  the  Gila  River,  the 
frequency  of  formal  flycatcher-related 
section  7  consultations  has  been  rare. 
Our  records  show  that  a  single  formal 
consultation  on  flycatchers  occurred  for 
actions  a.ssociated  with  .San  Carlos 
Re.servoir  (Service  2004c,  entire).  As 
mentioned  above,  this  formal 
consultation  with  the  USBR  was  a 
discretionary  proposed  water  exr;hange, 
between  the  Central  Arizona  Project  and 


the  .San  Carlos  Apache  Tribe,  to 
maintain  a  minimum  pool  in  San  Carlos 
Reservoir.  The  action,  which  never 
ended  up  occurring,  would  have  led  to 
the  holding  of  water  within  San  Carlos 
Reservoir  to  preserve  the  exi.sting  lake  in 
exchange  for  the  delivery  of  water  to 
GRIC  from  the  Central  Arizona  Project. 

As  described  above,  we  anticipated  that 
while  the  action  would  result  in  short¬ 
term  harm  to  the  flycatcher,  it  would 
not  result  in  jeopardy.  Although  this 
(juestion  has  not  been  finally 
determined  as  a  matter  of  law,  the 
user’s  view  is  that  because  the  San 
(-arlos  Reserv'oir  and  Coolidge  Dam  are 
owned  and  operated  by  the  BIA  solely 
for  the  benefit  of  .S(]IP  water  users 
(USBR  2004,  p.  37),  the  operation  of 
Coolidge  Dam  to  meet  the  irrigation 
demand  of  .SCIP  is  a  nondi.scretionary 
function  provided  for  under  the  .San 
(-arlos  Project  Act  of  1924  and  the 
Decree  (USBR  2004,  p.  37). 

Furthermore,  the  BIA  has  never  initiated 
section  7  consultation  on  the  effects  to 
li.sted  species  caused  by  the  operation  of 
Coolidge  Dam.  Additionally,  because 
the  lakebed  is  meant  for  water  storage, 
we  do  not  anticipate  other  agencies 
implementing  a  significant  amount  of 
P’ederal  actions  that  would  conflict  with 
its  goal  or  that  could  be  affected  by 
dynamic  water  levels.  For  example,  the 
Federal  Highway  Administration  is 
expected  to  not  develop  any  rights -pf- 
way  wilhin  the  lake  bottom,  and  the 
Corps  is  not  anticipated  to  frequently 
issue  any  Clean  Water  Act  permits  for 
dredge-and-fill  .actions.  To  date,  no 
4)rojects  requiring  formal  section  7 
consultation  have  been  initiated  by 
these  two  agencies  or  other  Federal 
agencies  implementing  actions  within 
the  San  Carlos  Reservoir  lakebed. 
Therefore,  with  the  intended  u.se  of  the 
t;oiiservation  .space  within  .San  Carlos 
Reservoir  for  water  storage;  the 
preservation  of  the  reservoir’s 
conservation  space  as  open  space;  the 
limited,  on-the-ground  actions 
implemented  by  the  BIA;  the  possibility 
that  BIA  dam  operations  are  non¬ 
di.scretionary;  and  only  a  single  formal 
section  7  consultation  initiated  since  the 
flycatcher  was  listed,  we  anticipate  that 
there  is  little,  if  any,  additional  benefit 
of  a  critical  habitat  designation  within 
San  Carlos  Reservoir. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  it  can  serve  to 
educate  landowners,  agencies,  tribes, 
and  the  public  regarding  the  potential 
conservation  value  of  an  area,  and  may 
help  focus  conservation  efforts  on  areas 
of  high  value  for  certain  species.  Any 
information  about  the  flycatcher  that 
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reaches  a  wide  audience,  including 
parties  ongagtHl  in  conservation 
activities,  is  valuable.  The  designation 
of  critical  habitat  may  also  strengthen  or 
reinforc(!  some  Federal  laws  such  as  the 
(dean  Water  Act.  These  laws  analyze  the 
|)otential  for  projects  to  signifit.antly 
affect  the  environment,  (aitical  habitat 
may  signal  the  presence  of  .sensitive 
habitat  that  could  otherwise  be  missed 
in  the  review  proc»!s.s  for  these  other 
environmental  laws. 

At  .Sail  (iarlos  Reservoir,  the 
SC.A  I'RWU,  along  with  support  frr)m 
IIS(;.S,  A(;Fn,  and  the  IKSBR  have 
conducted  flycatcher  surveys.  USBK  in 
administering  the  (Central  Arizona 
I’roject  and  the  BIA  as  Cioolidge  Dam 
operators  are  fully  aware  of  the 
imporlaiua;  of  San  (dirlos  Kiiservoir  ami 
(>)olidg(*  Dam  to  flycatcher  habitat  and 
recovery  due  to  their  involvement  in  tlu; 
water  transfer  descrih(!d  above.  Because 
of  this  overall  awareness  l)y  tribal. 
Federal,  and  State  (mtities,  we  believe 
there  is  little  educational  Nmefit  or 
support  for  other  environmental  laws 
and  regulations  attributabhi  to  flycatclier 
critical  habitat  beyond  those  achieved 
from  listing  th(;  sj)ecies  und*!r  tin;  Act. 

Benefits  of  Exclusion — San  Ciarlos 
R(!servoir 

The  benefits  of  excluding  San  Carlos 
Re.sorvnir  an>  uni(]vie  because,  while  the 
San  Carlos  Ke.servoir  lakelied  is  Federal 
land,  it  was  accpiired  for  the  pur]>ose  of 
water  storage  for  the  CRIC. 

Additionally,  San  Cdirlos  Reservoir  has 
bef;otne  an  important  part  of  the  .San 
(iarlos  Apache  I'rihe  b(M:au.se  it 
generates  income  through  its 
recreational  value,  and  nearby  st(jres, 
lodging,  and  gaming  facilities. 

Tberefort!,  .San  (iarlos  Re.servoir  is  a 
significant  tru.st  asset  to  both  CiRK^  and 
the  .San  Carlos  Apache  Tribe.  As  a 
result,  the  benefits  from  exclusion  are 
mort!  chiarly  attributed  to  our  trust 
responsibility  and  overall  conservation 
relationships  with  Irihes.  As  a  result,  the 
benefits  of  excluding  .San  (Carlos 
Reservoir  from  designation  of  c:ritical 
habitat  primarily  include:  (1)  'I'be 
aflvancement  of  our  Federal  Indian 
Trust  obligations;  and  (2)  the 
maintenance  of  effective  collaboration 
and  cooperation  to  promote  the 
conservation  of  the  flycatcher  and  its 
habitat,  and  other  species. 

During  the  development  of  the 
flyca]c:her  critical  habitat  proptjsal  (and 
coordination  for  other  critical  habitat 
propo.sals)  and  other  efforts  such  as 
development  of  the  Recovery  Flan,  we 
have  met  and  communicated  with 
various  tribes,  including  CiRK^  and  the 
.San  (Carlos  Apache  Tribe  to  discuss  bow 
they  might  be  affected  by  the  regulations 


a.s.sociated  with  flyc.atcher  management, 
flycatcher  recovery,  and  the  designation 
of  critical  habitat.  As  such,  we 
established  relationships  specific  to 
flycatclnsr  conservation.  To  furtlnjr  our  ^ 
conservation  partnerships,  we  have 
provided  technical  assistance  to  tribes 
to  develop  measures  to  conserve  the 
flycatcher  and  its  habitat  on  their  lands. 
While  w(!  did  not  propose  any 
flycatcluir  critical  jiabitat  on  GRK^  lands. 
(iRK^  described  tbeir  support  for 
llyciatcher  recovery  and  the  importance 
of  the  flycatcher  to  tlnur  traditions  and 
culture  (Lewis  B.  2011,  entire).  Tin;  .San 
("arlos  Apache  Tribe  submitted  a 
Flycatcher  Management  I’lan 
(SCATRWD  2012.  entire).  1’hese 
|)roactive  actions  were  conducted  in 
ac;cordance  with  Secretarial  Ortler  3200, 
“American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  tin;  Endangered  .Species  Act”  (|)ine 
5,  1997);  the  relevant  provision  of  the 
Departmental  Manual  of  the  Dejjartnnmt 
of  the  Interior  (512  DM  2);  and 
.Secretarial  Order  3317,  “Department  of 
Interior  Policy  on  (Consultation  with 
Indian  Tribes”  (December  1,  2011). 
During  our  communication  with  tbe.st? 
tribes,  we  recognized  and  endorsed  their 
fundamental  right  to  provide  for  tribal 
re.source  management  activities, 
including  those  relating  to  rij)arian 
habitat. 

Tbe  designation  of  critical  habitat  on 
this  piece  of  Federal  land  would  be 
exj)ected  to  adversely  impact  our 
working  relationship  with  the.se  tribes, 
liecau-se  the  .San  Carlos  Reservcjir 
lakebed  supports  the  storage  of  water, 
an  important  tribal  resource  for  both 
CRIC  and  the  .San  Carlos  Apache  Tribe. 
During  our  di.scussions  and  in  the 
comments  we  received  from  tribes  and 
their  representatives  on  the  proposed 
designation  of  critit;al  habitat,  we  were 
informed  that  critical  habitat  would  be 
viewed  as  an  intrusion  on  their 
sovenugn  abilities  to  manage  natural 
nisources  in  accordance  with  their  own 
policies,  customs,  and  laws,  and  in  tbe 
ca.se  of  CRKC,  a  potential  impact  to  their 
federally  mandated  water  deliv(;ries. 

The  perceived  future  restrictions 
(whether  realized  or  not)  of  a  critical 
habitat  designation  could  have  a 
damaging  effec:t  to  coordination  efforts, 
po.ssibly  preventing  actions  that  might 
maintain,  improve,  or  restore  habitat  for 
the  flycatcher  and  other  species.  3’f*  this 
end,  we  found  that  tribes  would  prefer 
to  work  with  us  on  a  government-t«)- 
government  basis.  For  these  reasons,  we 
believe  that  our  working  relationships 
with  these  tribes  would  be  better 
maintained  if  the  .San  Carlos  Re.servoir 
lakebed  is  excluded  from  the 


designation  of  flycatcher  critical  h.abitat. 
We  view  this  as  a  substantial  benefit 
since  w<;  have  developed  a  cooperative 
working  relationship  with  these  tribes 
for  the  mutual  benefit  of  flycatcher 
c.on.servation  and  other  endangered  and 
threat(!ned  s{)ecies. 

We  indicated  in  the  propo.sed  rule 
that  our  final  decision  regarding  the 
exclusions  of  tribal  lands  under  .section 
4(b)(2)  of  tbe  Act  would  consider  tribal 
management  and  the  recognition  of  their 
capability  to  appropriately  manage  their 
own  rest)urces.  and  the  government-to- 
government  relationship  of  the  United 
.States  with  tribal  (mtities  (79  FR  50542, 
August  15,  2011,  p.  50584).  As  not((d 
above,  while  the  San  Carlos  R(;.servoir 
Iak(!b(!d  is  Federal  land,  the  purpo.si!  of 
this  niservoir  is  to  store  water  for  the 
CRIC.  Additionally,  water  storage 
supports  wildlife,  jobs,  and  the 
ticonomy  at  .San  Carlos  Apache  tribal 
land.  We  also  acknowh^dged  our 
responsibilities  to  work  directly  with 
tribes  in  (hweloping  programs  for 
healthy  ecosystems,  our  mmd  to  remain 
,s(msitiv(!  to  Indian  cidtun?,  and  to  make 
information  available  to  tribes  (7(i  FR 
50542,  August  15,  2011.  p.  .50590). 

We  coordinatcMl  and  communicat(>d 
with  the  .San  Carlos  Apache  Tribe 
throughout  the  revision  of  flycatcher 
critical  habitat  by  providing  them 
information  on:  Implenumtation  of 
s(H;tion  4(b)(2)  of  tbe  Act;  tlu;  Recovery 
Flan;  Management  Flan  templ.'it(is. 
guidance,  and  review;  critical  habitat 
scheduhis,  related  documents,  and 
public  hi!arings;  and  our  interest  in 
consulting  with  them  on  a  government- 
to-government  basis  at  their  nsquest.  We 
also  followed  up  our  correspomhmce 
with  telephone  calls  and  electronic  mail 
to  assist  with  any  rpiestions.  Because 
(]RI(;  was  not  included  within  the  areas 
proposed  as  critical  habitat,  the  content 
of  our  coordination  was  not  as  detailed. 
However,  we  met  with  (jRlC  and 
discu.s.sed  this  unique  situation  with 
these  F(*d(!ral  lands.  During  the 
comment  period,  we  received  input 
from  many  tribes  noting  that  the 
beneficial  cooperative  working 
relationships  between  tbe  .Service  and 
tribes  have  assisted  in  the  conservation 
of  listed  species  and  other  natural 
r(!Sources.  (jRIC  f(!pre.sentatives  and  the 
.San  ('arlos  Apache  'Tribe  indicated  that 
critical  habitat  designation  on  this 
Federal  land  would  amount  to 
additional  regulation  of  tribal  trust 
resources,  and  would  be  viewed  as  an 
unwarrant(>d  and  unwanted.  We 
conclude  that  our  working  relationships 
with  tbe.se  tribes  on  a  government-to- 
government  basis  have  been  extremely 
beneficial  in  implementing  natural 
resource  programs  of  mutual  interest. 
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and  that  these  productive  relationships 
w'ould  be  compromised  by  critical  . 
habitat  designation  at  San  Carlos 
Reservoir. 

Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — San  Carlos 
Reservoir 

The  benefits  of  designating  the  Cila 
River  within  the  San  ('.arlos  Reservoir 
lakebed  as  critical  habitat  are  limited  to 
the  incremental  h«!nefits  gained  through 
the  regulatory  r(;quirement  to  consult 
under  .section  7  and  consideration  of  the 
need  to  avoid  adverse  modification  of 
critical  habitat,  as  w'ell  as  agency  and 
educational  awareness,  and 
implementation  of  other  laws  and 
regulations.  However,  as  discussed  in 
detail  above,  w’e  believe  these  benefits 
are  minimized  because  of  the 
limitations  of  federal  actions  occurring 
w'ithin  the  conservation  space  of  San 
Carlos  Reservoir;  the  operation  of 
Coolidge  Dam  that  has  allowed 
numerical  flycatcher  territory  recovery 
goals  to  he  achieved  in  the  Management 
Units  it  influences;  and  the  limited 
discretion  BIA  may  have  with  Coolidge 
Dam  onerations. 

The  benefits  of  excluding  the  San 
Carlos  Reservoir  lakebed  from 
designation  as  llycatcher  critical  habitat 
also  include  the  importance  of  our 
partnerships  and  tribal  lands  for 
flycatcher  recoverv  and  our 
responsibility  to  afford  rea.sonahle 
protection  of  Native  American  trust 
a.s.sets.  While  the  lakebed  of  San  Carlos 
Re.servoir  is  Federal  land,  the  water 
resourc,(;s  it  supports  are  es.sential 
coinpf)nents  to  both  the  San  Carlos 
Apache  Tribe  and  CRIC.  These!  tribes 
play  an  important  |)artnership  role  in 
managing  tluiir  lands  for  flyeiatcher 
recoverv.  Without  their  cooperation, 
land  management,  and  ability  to  share 
information,  achitiving  flvcatcluir 
rei:overy  goals  will  hef:ome  much  more 
diffieadt.  Our  conservation  partnership 
with  tribes  also  includes  the 
advanf;ement  and  supi)ort  of  our  Federal 
Indian  'Trust  obligations  and  the 
maintenance  of  tiffective  collaboration 
and  cooperation  to  promote  the 
conservation  of  the  flycatcher  and  its 
habitat.  In  conclusion,  we  find  that  the 
benefits  of  excluding  Federal  land 
within  the  Cila  River  lakebed  of  San 
Carlos  Reservoir  from  a  flycatcher  ‘ 
(Titical  habitat  designation  outweigh  the 
benefits  of  including  these  areas. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Specie.s — .San  Ciarlos  Reservoir 

'The  .Secretary,  under  section  4(h)(2)  of 
the  Act  may  exclude  areas  from  the 
critical  habitat  designation  only  if  it  is 
determined,  “based  on  tlu!  best 


scientific  and  commercial  data 
available,  that  the  failure  to  dt'signate 
such  area  as  critical  habitat  will  result 
in  the  extinction  of  the  species 
concenuid.”  We  have  determined  that 
exidusion  of  the  (iila  River  within  the 
.San  Carlos  Reservoir  lakebed  from  the 
critical  habitat  designation  will  not 
result  in  the  extinction  of  the  flycatcher. 
Discretionary  Federal  activities  on  these 
areas  that  may  affect  the  flycatcher  will 
still  require  consultation  under  section 
7  of  the  Act.  Section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  exi.stence  of  listed  species. 
'Therefore,  even  without  critical  habitat 
designation  on  these  lands, 
dist:retionary  activities  that  occur  on 
the.se  lands  cannot  jeopardizt*  the 
continuiid  existence  of  the  llycatcher. 

Although  flycatchers  are  known  to 
occur  vyithin  and  downstream  of  .San 
(]arlos  Reservoir,  our  record 
demonstrates  that  formal  .section  7 
consultations  rarely  occur  at  San  (Carlos 
Reservoir.  Because  of  the  size  of  the  San 
Carlos  Reservoir  conservation  space  and 
Coolidge  Dam  oj)eration.s  that  mimic 
flood  flows  within  the  lake  and  deliver 
water  downstniam,  the  numl)er  of 
flycatcher  territories  has  continued  to 
remain  high.  Following  the  most  recent 
rangewide  assessment  of  the 
distribution  and  abundance  of 
flycatcher  territories,  the  Cola  River 
upstream  and  df)wnstruam  of  .San  Carlos 
Re.servoir  siipports  the  most  number  of 
breeding  sites  and  flycatcher  territories 
(over  .'i.'iO)  throughout  the  flycatcher  s 
range  (Durst  et  al.  2008,  p.  11).  'The  most 
recent  estimate  of  the  number  of 
territories  exccMids  those  need(!d  to  reach 
rei.overy  goals  (Durst  e/  ul.  2008,  p.  11). 
This  has  occurred  while  .San  Carlos 
Reservoir  has  not  been  previously  been 
designated  as  critical  habitat. 
Accordinglv,  we  have  determined  that 
(!xcluding  .San  (iarlos  Reservoir  wall  not 
result  in  the  extinction  of  the  flycatcher 
and  that  the.se  Federal  lands  that  were 
accjuirc'd  to  sup[)ort  a  tribal  trust 
resourc(!  should  he  excluded  undfir 
suh.section  4(h)(2)  of  the  Act  because  the 
benefits  of  excluding  these  lands  from 
critical  habitat  for  the  nyj:atcher 
outweigh  the  beiuTits  of  their  inclusion, 
and  the  exclusion  of  these  lands  from 
the  designation  will  not  nisult  in  the 
extinction  of  the  species. 

.San  (Ratios  Apache.Tribal  Management 
Plan 

Please  .se(*  the  end  of  this  section  for 
a  discussion  about  tribes  from  the  Little 
(]ol(jrado,  .San  Juan,  Verde,  Upper  Cila, 
and  Uj)per  Rio  Craude  Management 
Units  that  submitted  Management  Plans. 


Hassayampa  and  Agua  Fria  Management 
Unit 

C.ity  of  Phoenix  .Safe  Harbor  Agreement 
for  Tres  Rios  Ecosystem  Restoration 
.Site,  Cila  River 

The  City  of  Phoenix,  in  cemperation 
with  the  Corps,  has  developed  a  Project 
(>)operation  Agreement  (PCA),  and  in 
partnership  with  the  Service,  are 
finalizing  a  Safe  Harbor  Agreement 
(.SHA)  for  the  Tres  Rios  Ecosystem 
Restoration  Project  along  the  Cila  River 
in  Maricopa  County,  Arizona.  The  Tres 
Rios  Ecosystem  Restoration  site  is 
downstream  of  the  Salt  River,  Agua  P’ria, 
and  Cila  River  confluence.  'The  goal  of 
these  agreements  is  to  maintain  and 
enhance  riparian  and  wetland  habitat, 
and  manage  roads,  frails,  water  delivery 
systems,  flood  control  capacity,  and 
storm  water  facilities  within  375  ha  [927 
ac)  of  City  of  Phoenix  owned  land. 

'Through  the  PCA  the  City  of  Phoenix 
signed  with  (^orps  in  2004,  the  Corps 
committed  0.2  million  dollars  towards 
project  construction  (which  include 
riparian  habitat  and  stream 
improvements),  while  the  City  of 
Phoenix  committed  to  the  long-term 
management  of  these  habitats,  including 
supplying  treated  wastewater  at  a  cost  of 
1.3  million  dollars  annually.  The  .SHA 
between  the  Service  and  the  City  of 
Phoenix  e.stahlishes  maintenance  and 
management  of  these  habitats  for  the 
conservation  benefit  of  the  flycatcher, 
without  penalty  under  the  Act.  The 
initial  stages  of  tin;  habitat  improvement 
j)roje(  t  hav(!  already  begun,  and  the 
notice  of  availability  for  public  review 
of  the  draft  .SHA  was  published  in  the 
Federal  Register  on  July  10,  2012  (77  P’R 
40()28),  and  the  final  is  antici})ated  to  be 
signed  in  the  wint«!r  of  2012  or  2013. 

The  proposed  term  of  the  SHA  is  for  a 
50-year  period. 

Prior  to  the  development  and 
initiation  of  these  conservation  efforts, 
the  enrolled  lands  were  owned  and 
operated  by  private  landowners  for  a 
variety  of  resourf;e  uses.  Predominant 
uses  included  sand  and  gravel  mining, 
agricultural  uses,  and  residences.  These 
activities,  in  addition  to  the  interruption 
of  the  river’s  natural  fiood  regime 
caused  by  uj)stream  dams  and 
diversions,  have  resulted  in  reduced 
(piality  and  function  of  the  river  and 
associated  riparian  habitat.  P’lycatchers 
were  detected  within  these  private, 
lands,  but  not  with  frequency.  .Some 
vegcitation  structurally  suitable  for 
masting  was  present,  but  past  land  and 
water  uses  reduced  the  ovcirall  quality  of 
riparian  habitat.  Between  1995  and 
2003,  individual  migrant  flycatchers 
were  detected  threu;  times,  and  two* 
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territorial  males  were  detected  a  single 
time. 

The  enrolhul  lands  are  now  owned  by 
the  City  of  Phoenix.  The 
implementation  of  actions  thrf)iigh  the 
Pf’A  by  the  Corps  and  the  (aty  of 
Phoenix  and  long-term  habitat 
management  by  the  City  of  Phoenix 
attempts  to  restore  stream  function, 
reli.'thle  water,  and  riparian  vegetation  to 
this  segment  of  the  Gila  River.  It  also 
attempts  to  restore  flood  jirotection  and 
passive  recreation.  Project  construction 
within  the  Tres  Rios  area  includes 
channel  formation  and  habitat 
development.  Improvements  include 
creating  wetland  and  riparian  biotic 
comniunities,  including  mesquite 
bo.S(|ue,  t:ottonwood/willow  forest, 
freshwater  marsh,  iloodplain  terrace, 
and  open  water.  After  the  con.s«;rvation 
measures  are  implemented,  the  lands 
will  he  managed  with  the  primary  goal 
of  habitat  conservation.  Passive 
recreation  activities  w'ill  be  managed 
with  the  goal  of  having  minimal  impact 
to  the  habitat. 

Benefits  of  Inclusion — Tres  Rios 
Kcosystem  Restoration  Site 

As  di.scussed  above  under 
Application  of  Section  4lb){2)  of  the  Act. 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  (ixistfuice  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

Lands  being  evaluated  for  exclusion 
in  this  .segment  of  the  Gila  River  have 
been  occupied  by  migrating  and  nesting 
flycatchers  and  are  subject  to  section  7 
consultation  requirements  of  tli*  Act 
under  the  jeopardy  standard.  The  Gity  of 
Phoenix  owns  and  manages  much  of 
this  reach  of  the  Gila  River.  Because  of 
the  financial  commitment  by  the  Corps, 
the  PC^A  between  the  (]orps  and  City  of 
Phoenix,  and  the  upcoming  .SHA 
partnership  with  the  Service,  we  do  not 
anticipate  there  being  many 
consultations  along  this  section  of  river 
that  would  affect  the  long-term  success 
of  this  habitat  improvement  project.  It  is 
possible  that  other  projects  impacting 
non-federally  owned  areas  within  the 
Tres  Rios  Area  such  as  the  State  of 
Arizona  lands  might  require  section  7 
consultation  for  effects  to  critical  habitat 
if  they  require  h'ederal  permitting  or  use 
Federal  funds.  However,  outside  of  the 
implementation  oT  the  stream  and 
habitat  restoration  actions  through  the 


PGA,  no  other  consultatit)ns  have  been 
initiated  for  this  area  since  the 
flycatcher  has  been  listed  under  the  Act. 
B(icause  of  the  lack  of  past  section  7 
consultations  in  this  area  and  fh(! 
commitment  by  the  Gity  of  Phoenix  to 
improve  and  manage  the  Tres  Rios  Area, 
the  benefit  of  implementing  a  critical 
habitat  designation  in  this  area  through 
s(;ction  7  consultations  is  limited. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners,  agencies, 
tribes,  and  the  public  regarding  the 
potential  con.servation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
on  areas  of  high  con.servation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
conservation  activities,  is  valuable.  The 
designation  of  critical  habitat  niiiy  also 
strengthen  or  reinforce  some  Federal 
laws  such  as  the  Glean  Water  Act.  These 
laws  analyze  the  potential  for  |)rojects  to 
significantly  affect  the  environment. 
Critical  habitat  may  signal  the  pre.senc.e 
of  .sensitive  habitat  that  could  otherwi.se 
be  mi.s.sed  in  the  review  process  for 
these  other  environmental  laws. 

Tlu!  faty  of  Phoenix,  during  the 
development  of  the  SHA  has  conducted 
flycatcher  surveys  along  this  segnuMi't. 
The  Corps  and  AGFD  are  also  involved 
in  the  Tres  Rios  Area  and  are  aware  of 
the  importance  of  this  segment  for 
flycatcher  recovery.  The  City  of  Phoenix 
has  al.so  participated  with  the  Service  as 
a  stakeholder  in  the  d<;velopment  of  the 
Roosevelt  Dam  and  Horseshoe  and 
Bartlett  Dam  H(3’s,  wh*;re  the  flycatcher 
was  a  primary  species  of  conservation. 
Tlu!  AGFD  has  been  regularly  involved 
w'ith  flycatcher  surveys,  management, 
and  research  Statewide,  including  the  ‘ 
'I’res  Rios  Area.  The  listing  of  the 
flycatcher  and  development  of  the  Tres 
Rios  Area  and  a.s.sociated  SHA  has 
caused  the  managing  agencies  in  this 
area  to  be  fully  aware  of  the  inclusion 
of  the  flycatcher  in  implementing  other 
environmental  laws  and  regulations. 
B(!cause  of  the  Caty  of  Phoenix.  Corps, 
and  AGFD’s  conservation  awareness 
and  implementation  of  con.servation 
actions  as.sociated  with  their  PCA  and 
development  of  the  SHA,  we  believe 
there  arc  minimal  educational  benefits 
attributable  to  critical  habitat  beyond 
those  achieved  from  listing  the  species 
under  the  Act  and  the  City  of  Phoenix’s 
continued  conservation  efforts. 

In  summary,  we  do  not  believe  that 
designating  flycatcher  critical  habitat 
within  the  Tres  Rios  Ecosystem 
Restoration  Area  along  the  Gila  River  in 
Maricopa  County,  Arizona,  will  provide 
meaningful  additional  benefits.  The  City 


of  Phoenix  and  Corps  have  a  long-term 
commitment  to  implement  habitat 
improvement  and  land  and  water 
management  actions  at  Tres  Rios,  which 
are  the  types  of  actions  recommended  in 
the  R(;covery  Plan  to  conserve  the 
flycatcher.  Because  of  these  long-term 
strtiam  and  riparian  habitat 
improvement  commitments,  we  do  not 
anticipate  future  federally  fiuided 
actions  reversing  these  habitat 
improvements.  As  a  result  of  the  habitat 
improvement  goajs  of  the  Tres  Rios 
Project,  there  is  a  low  probability  of 
mandatory  elements  arising  from  formal 
section  7  consultations  and  therefore 
any  outcome  from  a  critical  habitat 
designation  would  more  likely  result  in 
discrel ionary  conservat iop 
recommendations.  We  also  belicne  that 
the  informational  benefits  have  already 
occurred  through  past  actions  and 
discu.ssion  of  inclusion  of  the  flycatcher 
within  a  SHA.  Therefore,  the 
incremental  benefits  of  a  flycatcher 
critical  habitat  designati»)n  for  the  'I'res 
Rios  Ecosy.stem  Restoration  Project 
w'ould  he  minimal. 

Benefits  of  Exclusion — Tres  Rios 
Hr:osystom  Restoration  Sit(‘ 

A  t;onsiderable  benefit  from  excluding 
the  'I'res  Rios  Restoration  Site  as 
flycatcher  critical  habitat  is  the 
maintenance  and  strengthening  of 
ongoing  con.servation  partnerships.  In 
addition  to  the  effort  for  Tres  Rios  Area, 
the  City  of  Phoenix  has  demonstrated  a 
partnership  with  the  Service  by 
developing  and  implementing  a 
diffenmt  SHA  with  the  Service  for  the 
Rio  Salado  Habitat  Restoration  Project. 
'Phrough  these  proce.s.ses,  they  have 
demonstrated  a  willingness  to  develop, 
maintain,  and  manage  Gila  River 
flycatcher  habitat,  as  well  as  habitat  for 
other  li.sted  species. 

The  success  of  the  City  of  Phoenix’s 
riparian  habitat  management  has  yet  to 
be  realized  bet;au.se  their  project  is  just 
beginning:  we  estimate  that  it  niay  take 
b  years  following  implementation  for 
flycatcher  habitat  to  be  established.  The 
City  of  I’hoenix’s  conservation  .strategy 
is  a  combination  of  water  and  land 
management  actions  that  can  be 
expected  to  maintain  existing  riparian 
habitat,  reduce  habitat  stre.ssors,  and 
improve  areas  for  nesting  flycatchers. 
Overall,  we  expect  greater  flycatcher 
con.servation  through  these 
commitments  than  through  project-by- 
project  evaluation  implemented  through 
a  critical  habitat  designation. 

Our  collaborative  relationship  with 
the  City  of  Phoenix  makes  a  difference 
in  our  partnership  with  the  numerous 
stakeholders  involved  with  flycatcher 
management  and  recovery  and 
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influences  our  ability  to  form 
partnerships  with  others.  Additional 
evidence  of  the  partnership  between  the 
City  of  Phoenix  and  the  Service  is 
shown  by  the  City  of  Phoenix’s 
willingness  to  agree  to  a  long-term 
commitment,  through  implementation 
of  the  50-year  SHA,  to  assess  habitat 
(piality  and  survey  flycatcher  habitat  on 
an  annual  basis.  (Concerns  over 
pen;eived  added  regulation  potentially 
imposed  by  critical  habitat  could  harm 
this  tiollahorative  relationship. 

Exclusion  of  this  area  from  the 
designation  would  maintain  and 
strengthen  the  partnership  between  the 
Service  and  the  City  of  Phoenix. 

Bei:ause  so  many  important  lands 
with  flycatcher  habitat  occur  on  non- 
federal  lands,  collaborative 
relationships  with  the.se  landowners 
will  he  essential  in  order  to  recover  the 
flycatcher.  The  flycatcher  and  its  habitat 
•are  expect«?d  to  benefit  substantially 
from  voluntary  landowner  management 
actions  that  implement  appropriate  and 
effective  conservation  strategies.  'I’he 
conservation  benefits  of  critical  habitat 
are  primarily  regulatory  or  prohibitive 
in  nature.  Where  consistent  with  the 
discretion  provided  by  the  Act,  the 
Service  believes  it  is  neces.sarv  to 
implement  policies  that  provide 
positive  incentives  to  non-federal 
landowners  to  voluntarily  conserve 
natural  resources  and  that  remove  nr 
reduce  disincentives  to  conservation 
(Wilcove  et  al.  1—15;  Bean  2002. 

1-7).  rhus,  we  believe  it  is  essential  for 
flyi;atcher  recovery  tt)  build  on 
continued  conservation  activities  such 
as  these  with  a  proven  partner,  and  to 
provide  [)ositive  incentives  for  other 
non-federal  landowners  who  might  he 
considering  implementing  voluntary 
conservation  activities  hut  have 
«;oncerns  about  incurring  incidental 
n:gulatory  or  economic  impacts. 

Weighing  Benefits  of  Exclusion  Against 
Benefits  of  Inclusion — 'I  res  Kios 
Eco.system  Re.storation  Site 

In  reaching  the  conclusion  that  . 
benefits  of  excluding  lands  within  the 
Gila  River  'I’res  Rios  Ecosystem 
Restoration  Site  managed  by  the  Gitv  of 
Phoenix  outweigh  the  benefits  of 
inclusion  as  flycatcher  critical  habitat, 
we  havt?  weighed  the  benefits  of 
including  these  lands  as  critical  habitat 
with  the  implementation  of  their  SHA 
management  plan  against  the  same 
situation  without  critical  habitat. 

Including  this  Tres  Rios  Ecosystem 
Restoration  segment  of  the  Gila  River  as 
flycatcher  critical  habitat  vvoidd  n^sult 
in  minimal,  if  any  additional 
incremental  regulatory  benefits  to  the 
flycatcher.  The  long-term  management 


commitments  through  their  PGA  and 
developing  vSHA  support  the 
conservation  goals  established  in  the 
Recovery  Plan  by  creating  and  managing 
flycatcher  habitat.  The  principal  benefit 
of  including  an  area  in  a  critical  habitat 
designation  is  the  requirement  for 
Federal  agencies  to  ensure  actions  they 
fund,  authorize,  or  carry  out  are  not 
likely  to  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat.  Our  flycatcher  .section  7 
consultation  history  shows  that  besides 
the  implementation  of  this  habitat 
restoration  project,  there  have  been  no 
other  flyc;atcher-related  consultations 
for  this  location.  We  expect  to  complete 
a  consultation  for  the  completion  of 
SHA  in  the  winter  of  2012  or  20i:i.  We 
have  no  information  to  anticipate  this 
limited  amount  of  {;onsultation  would 
change  in  the  future.  Based  upon  the 
limited  number  of  previous 
consultations  in  the  Tres  Rios  Area, 
combined  with  the  long-term 
commitment  to  improve  stream  and 
riparian  habitat  (;onditions.  we 
anticipate  that  any  formal  section  7 
consultations  conducted  on  critical 
habitat  would  likely  result  in 
discretionary  con.servation 
recommendations. 

We  believe  past,  present,  and  future 
coordinatiotJ  with  the  Gity  ot  Phoenix 
has  provided  and  will  continue  to 
provide  sufficient  education  regarding 
ilytiatcher  habitat  conservation  imeds  on 
these  lands,  such  that  there  would  be 
minimal  additional  educational  Ixmefit 
or  support  of  other  laws  and  regulations 
from  designation  of  critii;al  habitat. 

On  the  other  hand,  the  benefits  of 
excluding  I  res  Rios  FJeosystem 
Restoration  portion  of  the  (hla  River 
from  critical  habitat  are  considerable, 
’^rhe  Gity  of  Phoenix’s  developing  SHA 
establishes  a  framework  for  cooperation 
and  coordination  with  the  Service  in 
connection  with  re.source  management 
activities  baser!  on  appropriate  land  and 
wat(!r  manageimnit  strategies  describeri 
in  the  Recovery  Plan.  Exclusion  of  these 
lands  from  critical  habitat  will  help 
jjre.serve  and  .strengthen  tin; 
con.servation  partnership  we  have 
developed  with  the  Gity  of  Photmix, 
reinforce  those  we  are  building  with 
other  entities,  and  foster  futun; 
partnerships  and  development  of 
management  plans.  We  are  ctmimitted 
to  working  with  the  Gity  of  Phoenix  to 
further  flvcatcher  conservation  and 
other  endangered  and  threatened 
species.  'Fherefore,  in  consideration  of 
the  relevant  impact  to  our  partnership 
with  the  Gity  of  Phoenix,  and  their 
anticipated  fulfillment  of  a  long-term 
commitment  to  implement  con.servation 
management  practices,  we  determine 


that  the  benefits  of  exclusion  outweigh 
the  benefits  of  inclusion  in  tbe  critical 
habitat  designation. 

After  weighing  the  benefits  of 
including  the  Tres  Rios  Eco.system 
Restoration  Site  along  the  Gila  River  as 
flycatcher  critical  habitat  against  the 
benefit  of  exclusion,  we  have  concluded 
that  the  benefits  of  excluding  this  Gila 
River  segment  outweigh  those  that 
would  result  from  designating  this  area 
as  critical  habitat.  We  have  therefore 
excluded  these  lands  from  this  final 
critical  habitat  designation  pursuant  to 
.section  4(b)(2)  of  the  Act. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Specie.s — Tres  Rios  Ecosystem 
Restoration  Site 

We  find  that  the  exclusion  of  the  Gila 
River  within  the  Tres  Rios  Ecosystem 
Restoration  Site  will  not  lead  to  the 
extinction  of  the  llycatcher.  The  Gity  of 
Phoenix  has  developed  and  committed 
through  their  PGA  with  the  Gorps  to 
long-term  management  of  this  property 
for  open  space,  and  wildlife  habitat  and 
conservation.  'I’he  Gity  of  Phoenix's 
developing  SHA  with  the  Service  also 
commits  to  50  years  of  land  and  water 
management  to  this  habitat 
improvement  project,  and  we  anticipate 
the  improved  quality  of  riparian  habitat 
wilt  result  in  a  conservation  benefit  for 
the  flycatcher.  Overall,  we  expect 
greater  flycatcher  conservation  through 
the.se  commitments  than  what  could 
occur  through  project-by-project 
evaluation  implemented  through  a 
critical  Iwbitat  designation.  As  a  result 
of  the  commitment  toward  flycatcher 
habitat  improvement  and  conservation, 
we  do  not  expect  that  exclusion  will 
result  in  extinction  of  the  flycatcher. 

San  Luis  Valley  Management  Unit 

•San  Luis  Valley  Gonservation 
Partnerships  and  Habitat  Gonservation 
Plan 

I'wo  flycatcher  critical  habitat 
segments  were  proposed  in  the  San  Luis 
Valley  Management  Unit  in  (Colorado:  a 
159.4-km  (99.0-mi)  segment  of  the  Rio 
CJrande  constituting  about  23,330  ha 
(57,050  ac),  and  a  69.8-km  (43.4-mi) 
segment  of  the  Gonejos  River 
con.stituting  about  9,450  ha  (23,352  ac) 
(70  FR  50542,  August  15,  2011,  p. 
50570).  The  proposed  critical  habitat  in 
the  San  Luis  Valley  included  federal 
lands  managed  by  the  BLM  and  the 
Alamosa  portion  of  tbe  Alamosa,  Monte 
Vista,  and  Baca  NWR  Gomplex.  For  the 
reasons  explained  below,  we  are 
excluding  the  non-Federal  portions  of 
proposed  critical  habitat  (Rio  Grande; 

1 19.5  km,  74.3  mi  andtlonejos  River; 
04.9  km,  40.4  mi)  in  the  San  Luis  Valley 
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Managomenl  Unit  ol  tho  flycatcher 
bas(!d  on  conservation  partnerships  in 
the  .San  l.uis  Valley  evi<ienced  hy  the 
newly  completed  San  I.uis  Valley 
Regional  Habitat  Conservation  Plan 
(.ShVRH(;P)  and  many  additional 
conservation  partnershi})s  with 
numerous  entities  in  the  .San  Luis 
Valley.  VVe  are  not  excluding  the  hfderal 
lands  w'ithin  the  .San  Luis  Valley 
Management  Unit. 

.San  huis  Valley  R(!gional  Habitat 
Conservation  Plan 

rhe  species  cov(*red  in  the  .ShVRHC.P 
are  the  flycatcher  and  a  candidate; 
species,  the  western  U..S.  distinct 
po|)ulation  .segimmt  of  the  yellow-hilled 
laickoo  ((jorcyzus  anu;rii:ainis).  The 
SLVRHCP  covers  nearly  400  stream  km 
(2.S0  mi)  constituting  1.17  million  ha 
(2.0  million  ac)  ami  (extends  well 
h(!yond  the  stream  segments  on  the  Ricj 
(hande  and  Conejos  River  that  were 
pronosed  as  critical  habitat. 

The  .SLVRHCP  covers  thna;  categoriiis 
of  activities:  (1)  Routine  agriculture 
activitiies  (grazing,  fenc(!  construction 
and  maintenance,  ditch  clejiring  and 
maintenance,  water  facility 
maintenance,  new  small-scale  wat(;r 
facility  construction,  and  watcer 
management  and  administration);  (2) 
small  community  infrastructure 
activiti(;s  (v(;g(!tation  removal  from 
floodways,  hivee  construction  and 
maint(;nance,  sinliment  r(;moval, 
i  n  hast  met  u  re  const  met  ion . 
infrastructure  maintenance,  and  road 
and  bridge  maintenance);  and  (.3) 
riparian  conservation  and  restoration 
activiti(;s  (chanmd  shaping  and 
.stabilization,  habitat  creation  and 
restoration,  weed  management,  and 
wetland  creation  and  management). 
Large  commercial  or  residential 
developments,  large;  water  development 
projects,  sanitation  or  industrial  water 
impoundments,  new  highway 
construction,  and  proj(;ct.s  on  non- 
Fediiral  lands  n;quiring  a  P(;deral  permit 
are  not  coveired  by  the  .SLVRHUP. 

The  .Service  cooperated  with  the 
.SLVRHCP  permitteeis  for  h  years  in 
development  and  review  of  the 
.SLVRHCP.  The  permit  applicants 
include  the  Rio  firande  Water 
Conservation  District  (District); 
Alamosa,  Conejos,  Costilla,  Rio  Crande, 
Mineral  and  .Saguache  Counties;  the 
municipalities  of  Alamosa.  Del  Norte, 
Monte  Vista,  and  .South  Pork;  and  the 
.State  of  Colorado  Department  of  Natural 
Resources.  'I’he  .State  of  Colorado 
received  .section  U  planning  grants 
under  the  Act  on  behalf  of  the  District 
in  2004,  200S,  and  2000  for  the  District 
and  their  consultants  to  complet(;  the 
fICP  and  asso(;iat(;d  documents.  I  ho 


District  will  be  the  admini,strator  of  the 
SLVRHCP,  which  v\'as  completed  in 
November  2012. 

'I'he  covennl  activities  are  (;stimat(;d  to 
impact  12.3  ha  (.304  ac)  that  will  he 
mitigated  at  a  1:1  ratio  by  the 
applicants.  Mitigation  will  Ik;  in  the 
form  of  conservation  easements,  habitat 
r(;.storation  and  enhancements,  and 
management  agreem(;nts.  'I’he  majority 
of  covered  activities  are  exp(;ct(;d  to 
impact  narrow  habitat  patches  or 
otherwise;  marginal  habitat  for  the 
flycatcher.  Conseipiently,  mitigation 
measures  will  conserve,  restore,  or 
enhance  habitat  to  a  higher  quality  for 
ilycatchers  than  the  impacted  habitat. 
This  mitigation  strategy  will  provide 
riparian  habitat  essential  to  maintaining 
all  physical  or  biological  features  or 
|)rimary  constituent  elements  n(;ce.ssary 
to  sustain  flycatcher  populations. 

As  part  of  impl(;menting  the 
.SLVRHCP,  tho  District  will  actively 
jjrovide  outn;ach  to  landowners,  local 
communities,  private  and  public 
utilities,  and  other  stakehorders  to 
provide  th(;m  with  the  information  and 
tools  to  devc'lop  an  und(;rstanding  of 
this  ,SLVRHCPvOutn;ach  ohj(;ctivos 
include  explaining  the  benefits  to 
landowners  and  the  community, 
n’ducing  the  long-term  impacts  of 
covered  and  non-covered  activities  on 
riparian  habitat,  and  gaining  sujiport  for 
.SLVRHCP  mitigation  [)r(jgrams. 
.Significant  outreach  efforts  are  to  he 
carried  out  by  the  District  within  the 
first  ()  months  of  implementation  of  tin; 
SLVRHCP. 

Both  compliance  and  effect ivein;.s.s 
monitoring  are  built  into  tin;  .SLVRHC'P. 
Valley-w'ide  habitat  monitoring  as  well 
as  parcel-sp(;cific  habitat  nnmitoring 
and  species  monitoring  will  he 
conducted  and  will  he  used  to 
determine  if  manag(;ment  in;(;ds  to  he 
adapt(;d  to  succ(;ssfully  mitigate  cover(;d 
activities  and  maintain  habitat  into  the 
future. 

Additional  San  Luis  Vall(;y 
Conservation  Partnerships 

This  section  describes  the  many 
ongoing  conservation  partnership  efforts 
(in  addition  to  the  SLVRHCP)  in  the  San 
Luis  Valley  that  protect  and  enhanc;; 
wetland  and  riparian  habitat,  and 
contribute  to  the  cons(;rvation  and 
enhancement  of  habitat  for  the 
flvcatcher.  In  total,  the  conservation 
partnerships  discussed  below  cover  the 
entire  San  Luis  Valley  and  tho  entire 
extent  of  the  two  proposed  critical 
habitat  units,  except  for  the  f  ederal 
lands  discus.sed  above.  Combined,  there 
are  2,9.50.4  ha  (7,290.4  ac)  of  non-federal 
lands  designat(;d  as  critical  habitat 
under  con.servation  (ia.sements  along  the 


Rio  Crande  and  724.  4  ha  (1,797.4  ac) 
under  conservation  easem(;nts  for  the 
C’.om'jos  River,  comprising  about  11.2 
p(;rcent  of  non-federal  lands  included,  in 
the  designation  within  the  San  Luis 
V^alley.  Additionally,  there  are  984.7  ha 
(2,4.3.3.2  ac)  of  non-federal  lands 
designated  as  critical  habitat  within 
.State  Wildlife  An;as  along  the  Rio 
Crande  and  84.0  ha  (158.1  ac)  of  the 
Conejos  River  within  State  Wildlife 
Ar(;as.  comprising  about  3.2  percent  of 
the  non-f(;deral  lands  included  within 
the  d(;signation  within  the  .San  Luis 
Valley.  t)th(;r  con.servation  partnerships 
actions  are  described  in  the  text  below. 

'I’he  local  communities  of  the  .San 
Luis  Vall(;y  have  a  history  of  proactive 
and  collahorativ(;  cons(;rvation  dating 
hack  to  the  establishment  of  tiu;  Croat 
.Sand  Dunes  National  Monum(;nt  in 
lft32.  These  efforts  have  led  to  the 
establishment  of  the  Alamosa  and 
Monte  Vista  NVVRs,  local  habitat 
protection  efforts,  numerous  private 
ccjuservation  programs,  and  the 
accpiisition  of  the  Baca  Ranch  to  allow 
the  creation  of  the  Baca  NWR  and  Cn;at 
.Sand  Dunes  National  Park  and  Pre.serve. 
'The  legacy  of  these  tmgoing  efforts  is 
found  in  the  existing  mo.saic  of 
protected  lands  that  sustain  the  ran; 
species  such  as  the  flycatcher  in  the  San 
Luis  \^all(;y,  and  are  enhanced  through 
the  .SLV3<HCP’s  strategic  and 
collaborative  con.servation  approach.  In 
the  following  discussion,  we  d(;scrihe 
ongoing  conservation  partnerships  in 
four  catf'gories;  conservation  programs 
and  initiativ(;s,  conservation  easements, 
.State  Wildlife  An;as,  and  riparian  and 
w(;t lands  n;storation  efforts. 

Con.servation  Programs  and  Initiatives 

(’ons(;rvalion  Programs — .San  Luis 
Valley  Wetlands  Focus  Area  {’onuuittee 
Tin;  .San  Luis  Valley  W(;tland.s  Focus 
Ar(;a  Committee  (WFAC)  was  formed  as 
an  advisory  group  to  tin;  (iohirado 
Departnu'nt  of  Wildlife,  now  Colorado 
Parks  and  Wildlife  ({3AV)  in  19‘)0. 

Wh(;n  the  CPW  cr(;at(;d  its  .Statewide 
(iolorado  Wetlands  Program  and 
Wetlands  Initiative  (now  Wetland 
Wildlife  Conservation  Program),  WFAC 
groups  were  formed  within  the  .San  Luis 
Valley  to  jirovide  a  Valley-wide  forum 
for  w(;tlands  and  riparian  con.servation 
ideas  and  r(;search.  raise  funds,  and 
‘  o{)timize  collaboration  and  avoid 
diq)lication  amongst  conservation 
groups.  The  WFAC  group  includes 
several  local  conservation  organizations: 
the  Federal,  .State,  and  local  land 
management  and  wildlife  agencies; 
w’aler  and  soil  conservation  districts; 
and  num(;rous  local  farmers,  ranchers, 
and  interested  citizens.  .Since  a  large 
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extent  of  the  Valley’s  water  and 
wetlands  are  components  of  private 
agricultural  operations,  the  WFAC 
wprks  closely  with  private  landowners 
to  enhance  and  sustain  wetlands  and 
riparian  areas.  The  collaborative  work 
helps  to  conserve  wetlands  thus 
conserving  e.ssential  riparian  habitat  for 
the  flycatcher. 

Conservation  Program.s — Rio  Grande 
Initiative 

In  2006,  the  WFAC  and  the  Rio 
(irande  Headwaters  Land  Trust  {Ri(iHT) 
began  a  focused  effort  to  protect  and 
improve  riparian  and  wetland  habitat  on 
private  lands  along  the  Rio  Grande  by 
implementing  conservation  easements 
or  other  means.  The  Rio  Grande 
Initiative  is  a  partnership  between 
RiGHT,  Ducks  Unlimited,  Tbe  Nature 
Consen^ancy  (TNG),  tbe  Colorado 
Cattleman’s  Agricultural  Land  Trust 
(CCALT),  and  others.  The  goal  of  the  Rio 
Grande  Initiative  is  to  work  with 
individual  landowners  to  voluntarily 
pn)tect  land  and  habitat  along  tbe  Rio 
Grande  corridor  (see  Conservation 
Easements  s(n;tion  below  for  more 
details). 

Since  its  initiation,  tbe  Rio  Grande 
Initiative  partners  have  raised  more  than 
$10  million  dollars  in  Federal,  State, 
and  private  funding  and  have  protected 
over  18  properties  and  .'i,.504  ba  (13,600 
ac)  of  land  along  tbe  Rio  Grande,  some 
of  which  is  within  proposed  critical 
habitat.  Notable  conservation  successes 
within  the  area  proposed  as  nyt:atcher 
critical  habitat  area  include  the  River 
Valley  Ranch  1  (237  ha,  .'>8.3  ac)  near  the 
Rio  Grande-Shriver-Wright  SWA.  the 
415-ha  (1,025-ac)  Gilmore  Ranch  near 
Alamo.sa,  and  the  1,352-ha  (3,341-ac) 
Cross  Arrow  Ranch  at  the  confluence  of 
the  Rio  Grande  and  Conejos  Riv(!r. 

The.se  conservation  easements  will 
conserve  flycatcher  habitat. 

Conservation  Programs — Rio  Grande 
Natural  Area 

On  October  12.  1996,  the  Rio  Grande 
Natural  Area  Act  was  signed  into  law 
(Pub.  L.109-337;  16  U.S.C.  460).  The 
Rio  Grande  Natural  Area  Act  e.stablished 
conser\'ation  along  a  53-km  (33-mi) 
stretch  of  the  Rio  Grande  from  the 
.southern  boundary  of  tbe  Alamosa  NWR 
to  the  New  Mexico  State  line,  extending 
0.4  km  (0.25  mi)  on  either  side  of  the 
river.  The  purpose  of  the  Natural  Area 
is  to  conserve,  restore,  and  protei  t  the 
natural,  historic,  cultural,  scientihc, 
.scenic,  wildlife,  and  recreational 
resources  along  the  Rio  Grande.  The 
Natural  Area  includes  about  4,000  ba 
(10,000  ac)  of  both  Federal  (BLM)  and 
private  land.  With  regards  to  proposed 
critical  habitat,  the  Natural  Area 


includes  all  38.9  km  (24.2  mi)  south  of 
Alamosa  NWR,  which  includes  17.5  km 
(10.8  mi)  of  private  land  and  21.4  km 
(13.4  mi)  of  BLM  land,  constituting 
1,833.3  ha  (4,530.2  ac)  of  proposed 
critical  habitat. 

The  Rio  Grande  Natural  Area  Act 
required  assembly  of  a  commission  to 
facilitate  implementation  of  the  Natural 
Area  Act.  Tbe  Rio  Grande  Natural  Area 
Commission  is  composed  of  nine 
members  including  tbe  BLM  Colorado 
State  Director;  Alamosa/Monte  Vista/ 

Baca  NWR  Complex  Manager; 
representatives  from  the  ('.olorado 
Division  of  Wildlife  (CTW),  Colorado 
Division  of  Water  Resources,  Rio  Grande 
Water  Conservation  District;  and  four 
members  of  the  public. 

3’be  Natural  Area  Act  also  calls  for  the 
development  of  Natural  Area 
Management  Plans.  The  BLM  and  the 
Commission  are  preparing  two 
management  plans,  one  for  BLM  land 
and  one  for  private  lands.  The  Natural 
Ania  Act  directs  the  management  plans 
to  include  the  following: 

•  C Consideration  of  otner  Federal. 

.State,  and  local  plans. 

•  Measures  that  encourage  county 
governments  (Costilla  and  Conejos 
(Counties)  to  adopt  and  implement  land 
iKse  policies  that  are  consistent  with  the 
management  of  the  Natural  Area. 

•  Measures  to  encourage  and  assist' 
private  landowners  in  the  Natural  Area 
with  the  implementation  of  the 
management  plan. 

•  A  li.st  of  property  that  should  be 
preserved,  restored,  managed, 
developed,  maintained,  or  acquired  to 
further  the  purpo.ses  of  the  natural  area. 

•  Policies  for  resource  management  to 
protect  the  resources  and  natural  values 
of  the  Natural  Area. 

The  Rio  (jrande  Natural  Area 
planning  and  implementation  process 
will  provide  an  additional  framework 
for  riparian  habitat  conservation  and 
management  along  the  Rio  {.Crand«;, 
including  the  high-quality  habitat  areas 
.south  of  the  Alamosa  NWR. 

Management  of  the  Natural  area  servcis 
to  conserve  flyratchnr  habitat  in  the  area 
we  proposed  as  critical  habitat. 

Conservat  ion  Faseinents 

Conservation  easements  are 
restrictions  that  landowners  voluntarily 
place  on  their  properties  to  protect 
'environmental  resources  and  re.strict 
future  development.  Faseinents  are 
generally  held  by  a  qualified 
conservation  organization  (for  example 
a  land  trust)  or  Federal  or  local 
government  entity,  and  are  usually 
granted  in  perpetuity.  Conservation 
easements  allow  continued  private 
ownership  and  use  of  the  land,  subject 


to  tbe  specific  parameters  of  the 
easement.  Easement  terms  and 
management  requirements  vary  between 
properties,  and  are  developed  on  a  case- 
by-case  basis,  although,  at  a  minimum, 
the  easements  preclude  development  in 
riparian  areas.  Of  the  numerous 
i;onservation  easements  throughout  the 
San  Luis  Valley,  several  include 
flycatcher  habitat.  The  acreage  of 
conservation  easements  within 
jiroposed  flycatcher  critical  habitat  is 
described  above. 

As  of  July  2012,  9,087.8  ac  (3.677.8 
ba)  of  riparian  habitat  within  proposed 
critical  habitat  was  protected  by 
con.servation  easements  (ERO  Resources 
(Corporation  2012).  Out  of  this  acreage, 
7,290.4  ac  (2,950.4  ha)  is  on  the  Rio 
Grande,  and  1,797.4  (727.4  ha)  is  on  the 
(Conejos  River.  Protected  riparian  habitat 
within  conservation  easements  on 
private  lands  constitutes  about  11.2 
percent  of  proposed  critical  habitat 
overall,  or  12.7  percent  on  tbe  Rio 
Grande  and  7.7  percent  on  the  Conejos 
River.  These  con.servation  easements 
provide  long-term  conservation 
flycatcher  habitat  in  the  areas  where 
they  occur.  A  further  description  of 
these  conservation  easement  holders 
and  the  amount  of  land  under  easement 
is  provided  below. 

(Conservation  Easement.s — Rio  (Crande 
Headwaters  Land  Trust  (RiGHT) 

RiGHT  focuses  on  tbe  protection  of 
agricultural  land  and  water  resources, 
and  is  the  only  locally  based  land  trust 
that  operates  in  the  San  Luis  Valley. 
Priority  areas  include  the  Rio  Grande 
corridor  and  the  Rock  Creek  corridor  to 
the  west  of  the  Monte  Vista  NWR. 

RiGHT  has  been  the  lead  entity  in  the 
Rio  Grande  Initiative  and  holds 
easements  on  about  213.5  ha  (527.6  ac) 
of  land  within  proposed  critical  habitat. 

(Conservation  Easements — Ducks 
Unlimited 

Ducks  Unlimited  currently  holds 
easements  on  eight  properties  totaling 
about  225.5  ha  (557.1  ac)  within 
proposed  critical  habitat  along  the  Rio 
Grande  corridor.  Ducks  Unlimited  is 
focusing  on  the  Rio  Grande  corridor  to 
protect  its  important  wetland  and 
riparian  habitat  and  is  a  partner  in  the 
Rio  Grande  Initiative. 

Con.servation  Easement.s — Other 

Other  conservation  ea.sements  also 
exist  within  proposed  critical  habitat. 
TN(C  bolds  an  easement  on  about  400  ha 
(1 ,000  ac)  of  the  Gilmore  Ranch  near 
Alamosa  on  the  Rio  Grande.  As  part  of 
the  Rio  Grande  Initiative,  the  Colorado 
Cattleman’s  Agricultural  Land  Trust 
holds  a  650-ha  (1,600-ac)  easement 
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within  proposed  critical  habitat  in  Rio 
Grande  C^ounty  on  the  Rio  Grande.  The 
Natural  Resources  Conservation  Service 
has  several  existing  and  numerous 
potential  conservation  easements  on  a 
variety  of  properties  providing  riparian 
habitat  in  the  Valley.  Most  of  these 
easements  and  potential  easements  are 
along  the  Rio  Grande  between  Del  Norte 
and  the  Conejos  River  confluence.  The 
existing  conservation  easements  cover 
about  26.9  ha  (66.5  ac)  of  land  in 
proposed  critical  habitat. 

State  Wildlife  Areas 

The  State  of  Colorado  has  SWAs  or 
other  State  lands  that  are  covered  under 
the  SLVRHCP.  SWAs  are  managed 
specifically  for  conservation  of  wildlife. 
SWA  land  within  propo.sed  critical 
habitat  includes  a  total  of  1,048.7  ha 
(2,591  ac),  including  984.7  ha  (2,433.2 
ac)  on  the  Rio  Grande  (two  SWAs)  and 
64.0  ha  (158.1  ac)  on  the  Conejos  River 
(one  SWA).  CPW  does  not  have  any 
flycatcher-specific  management  plans  in 
their  SWA  plans,  but  their  goal  is  to 
keep  the  riparian  and  wetland  habitat 
on  the  SWAs  intact  and  functioning 
(Basagoitia  2012,  pers.  comm.).  This 
management  will  provide  benefits  by 
conserving  flycatcher  habitat. 

Riparian  and  Wetlands  Restoration 
Efforts 

Restoration — Rio  Grande  Headwaters 
Restoration  Project 

The  Rio  Grande  Headwaters 
Restoration  Project  (Restoration  Project) 
has  been  active  since  1999.  In  2001,  the^ 
Restoration  Project  completed  a  study  to 
determine  what  was  needed  to  improve 
the  river.  The  focus  of  the  study  and 
restoration  include  the  Rio  Grande  from 
the  upstream  corporate  limit  of  the 
Town  of  South  Fork,  Colorado,  to  the 
Alamo.sa-Conejos  County  line.  In  2004, 
a  Rio  Grande  Watershed  Strategic  Plan 
was  developed  to  implement  needs 
identified  in  the  2001  study.  The 
Strategic  Plan  takes  a  comprehensive  - 
approach  to  the  river’s  functions;  its 
goals  include  maintaining  or  improving 
water  quality,  timing  stream  flows  to 
mimic  a  natural  hydrograph,  improving 
the  function  and  reliability  of  diversion 
structures,  protecting  the  100-year 
floodplain  from  flood  damage  and 
development  impacts,  maintaining  or 
enhancing  river  function  to  provide 
recreation  opportunity,  complementing 
efforts  of  other  agencies  and  groups,  and 
seeking  funding  to  implement  the 
projects.  The  Restoration  Project  has 
raised  over  $2,000,000  in  grants  for  six 
cost-share  riparian  stabilization  projects 
at  29  sites  within  the  area  proposed  as 
critical  habitat.  These  efforts  have 


culminated  in  over  8.1  km  (5  mi)  of 
habitat  restoration  that  has  benefited  the 
flycatcher.  A  diversion  replacement 
project  within  proposed  critical  habitat 
has  recently  been  initiated  that  will 
benefit  flycatcher  habitat  by  restoring 
600  m  (2,000  feet)  of  riparian  habitat 
and  a  0.8-ha  (2-ac)  wetland  beneficial  to 
the  flycatcher  (Rio  Grande  Headwaters 
Restoration  Project  2012,  entire). 

Habitat  Improvement — Partners  for  Fish 
and  Wildlife 

The  Service’s  Partners  for  Fish  and 
Wildlife  program  (PFW)  has  supported 
habitat  protection  and  enhancement 
efforts,  including  conservation 
easements  and  habitat  improvement 
projects,  on  numerous  properties  in  the 
San  Luis  Valley.  The  PFW  program  uses 
Federgl  money  to  help  private 
landowners  restore,  enhance,  and 
conserve  important  wildlife  habitat.  A 
major  focus  of  this  program  in  the  San 
Luis  Valley  is  on  conservation  of 
riparian  habitats,  primarily  in  areas 
north  of  the  Town  of  Alamosa.  The 
Service  enters  into  contracts  with 
landowners  to  provide  financial 
assistance  in  exchange  for  specified 
conservation  measures  such  as 
excluding  grazing  and  fencing  riparian 
areas.  The  lengths  of  the  contracts  vary 
from  a  few  years  to  perpetual  easements; 
most  contracts  are  for  10  years. 

Within  proposed  critical  habitat,  PF’W 
easements  or  contracts  cover 
approximately  825.6113  (2,040  ac), 
which  includes  603  ha  (1,490  ac)  along 
the  Rio  Grande  and  222.6  ha  (550  ac) 
along  the  Conejos  River.  These  projects 
typically  involve  habitat  management 
efforts  including  riparian  fencing, 
deferred  grazing,  and  water  control 
structures  that  allow  for  natural 
regeneration.  Willow  plantings  are  also 
conducted  where  warranted.  Flycatcher 
habitat  is  conserved  by  these  PFW 
agreements. 

Benefits  of  Inclusion — San  Luis  Valley 
Conservation  Partnerships 

As  di.scussed  above  under 
Application  of  Section  4(b)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  re.sult  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analy.sis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

Because  the  flycatcher  occurs  within 
the  Rio  Grande  and  Conejos  River 
corridors,  project  proponents  with  a 


Federal  nexus  would  likely  have  to 
evaluate  the  impacts  of  their  future 
projects  under  a  section  7  consultation 
using  the  jeopardy  standard.  The  Corps, 
BLM,  NRCS,  and  other  Federal  agencies 
have  already  addressed  the  flycatcher  in 
past  sec.tion  7  consultations  concerning 
land  management  actions  on  federal  and 
non-federal  lands  within  the  San  Luis 
Valley.  We  expect  these  agencies  would 
likely  c:onsult  for  future  activities  that 
would  affect  flycatcher  critical  habitat. 
These  consultations  are  usually  resolved 
at  an  “informal”  level,  as  the  Federal 
agencies  typically  design  their  projects 
to  avoid  adverse  effects  to  the 
flycatcher.  All  of  the  area  being 
considered  for  exclusion  is  either 
privately  owned  or  is  owned  by  a  State 
or  other  non-Federal  entity.  In  contrast 
to  Federal  lands,  the  occurrence  of  a 
federal  nexus  on  private  lands  are  less 
frequent  and  are  typic,ally  more 
associated  with  site-specific  actions 
permitted  by  the  Corps  or  with  project 
funding  from  the  NRCS.  As  a  result,  this 
reduces  the  extent  of  the  potential 
regulatory  benefit  of  including  these 
non-federal  areas  in  the  critical  habitat 
designation.  Therefore,  in  the  case  of  the 
flycatcher  habitat  on  non-Federal  lands 
(State,  local  government,  and  private 
lands)  in  the  San  Luis  Valley,  we 
believe  the  incremental  benefits  of 
critical  habitat  designation  are  minimal 
when  compared  to  the  conservation  and 
regulatory  benefits  already  derived  from 
the  species  being  listed. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners,  agencies, 
tribes,  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  conservation  efforts 
on  areas  of  high  conservation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
conservation  activities,  is  valuable.  The 
<lesignation  of  critical  habitat  for  the 
flycatcher  in  the  San  Luis  Valley  may 
strengthen  or  reinforce  some  Federal 
laws  such  as  the  Clean  Water  Act.  These 
laws  analyze  the  potential  for  projects  to 
significantly  affect  the  environment. 
Critical  habitat  may  signal  the  presence 
of  sensitive  habitat  that  could  otherwise 
be  missed  in  the  review  process  for 
these  other  environmental  laws. 

The  areas  being  excluded  have  a  long 
history  of  conservation,  including  for 
the  benefit  of  the  flycatcher.  Therefore, 
most  landowners  are  already  aware  of 
the  need  for  the  conservation  of  the 
species  and  its  habitat.  In  addition,  the 
outreach  efforts  that  are  forthcoming 
from  the  SLVRHCP  will  provide  an 
enhanced  effort  for  public  outreach  to 
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benefit  flycatcher  conservation.  These 
existing  and  future  outreach  efforts 
minimize  the  educational  benefits  that 
would  he  gained  by  designating  the 
areas  as  flycatcher  critical  habitat. 

In  summary,  we  do  not  believe  that 
designating  flycatcher  critical  habitat 
within  the  non-Federal  lands  of  the  San 
Luis  Valley  along  the  Rio  Grande  and 
Conejos  River  in  Colorado  will  provide 
meaningful  additional  benefits.  There 
already  exists  long-term  commitment  to 
implement  habitat  improvement  and 
land  and  water  management  actions  in 
the  San  Luis  Valley,  which  were 
recently  reinforced  with  the  SLVRHCP. 
The  ongoing  efforts  are  the  typos  of 
actions  recommended  in  the  Recovery 
Plan  to  conserve  the  flycatcher.  Because 
of  these  long-term  stream  and  riparian 
habitat  improvement  commitments,  we 
do  not  anticipate  future  federally 
funded  actions  reversing  these  habitat 
improvements.  As  a  result  of  the 
ongoing  habitat  conservation  efforts, 
there  is  a  low  probability  of  mandatory 
elements  arising  from  formal  section  7 
consultations  and,  therefore,  any 
outcome  from  a  critical  habitat 
designation  would  more  likely  result  in 
discretionary  conservation 
recommendations.  We  also  believe  that 
the  informational  benefits  have  already 
occurred  through  past  actions  and 
inclusion  of  the  flycatcher  within  the 
SLVRHCP.  Therefore,  the  incremental 
benefits  of  a  flycatcher  critical  habitat 
designation  for  the  San  Luis  Valley 
would  be  minimal. 

Benefits  of  Exclusion — San  Luis  Valley 
Conservation  Partnerships 

The  proposed  critical  habitat 
segments  on  the  Rio  Grande  and 
Conejos  River  have  been  the  focus  of 
conservation  related  activities  for  a 
number  of  years  due  to  the  species’ 
listing,  ongoing  development  of  the 
SLVRHCP.  and  additional  conservation 
jtartnership.s  in  the  area  as  described 
above.  Excluding  the  non-Federal  lands 
along  the  Rio  Grande  and  the  Conejos 
River  in  Colorado  from  the  critical 
habitat  designation  will  su.stain  and 
enhanc^e  the  conservation  partnerships 
between  the  Service  and  the  applicants 
for  the  .SLVRHCP.  Both  the  District  and 
the  Conejos  Water  Conservancy  District 
submitted  public  comment  letters  on  the 
proposed  critical  habitat  designation 
.stating  that  designating  critical  habitat 
would  harm  these  working 
relationships.  The  willingness  of  the 
District  and  other  applicants  to  work 
with  the  Service  through  the  SLVRHCP 
on  ways  to  mitigate  and  manage  habitat 
for  the  flycatcher  will  continue  to 
reinforce  incentives  for  coijservation 
efforts  and  thus  contribute  towards 


achieving  recovery  of  the  flycatcher.  We 
will  also  learn  more  about  the  status  of 
the  flycatcher  on  non-Federal  lands 
through  implementing  the  SLVRHCP. 
providing  a  basis  to  pursue  further 
recovery  actions  such  as  habitat 
protection,  restoration,  and  other 
beneficial  management  actions  for  the 
flycatcher.  Without  the  SLVRHCP,  we 
likely  would  not  have  access  to  private 
lands  to  conduct  .surveys  if  the  land  was 
designated  as  critical  habitat. 

The  efforts  and  funding  to  date  in 
development  of  the  SLVRHCP,  as  well 
as  the  history  of  conservation  efforts 
through  additional  partnerships, 
demonstrate  the  commitments  of  the 
.San  Luis  Valley  residents  to  provide  for 
flycatcher  conservation  and  the  growth 
and  per.si.stence  of  its  habitat.  A 
considerable  benefit  of  excluding  non- 
Federal  lands  in  the  San  Luis  Valley  as 
flycatcher  critical  habitat  is  the 
maintenance  and  strengthening  of 
ongoing  conservation  partnerships. 
The.se  partnerships  benefit  the 
flycatcher  as  well  as  habitat  for  other 
.sensitive  and  non-li.sted  species  by 
providing  opportunities  for 
conservation,  management,  and  . 
restoration  on  non-Federal  lands  that 
would  not  exist  absent  these  strong 
partnerships. 

The  success  of  the  CPW  management 
on  SWIAs  has  resulted  in  flycatcher 
habitat  protection  and  the  occurrence  of 
one  of  the  largest  nesting  sites  within 
the  .San  Luis  Valley  Management  Unit. 
Exclusion  of  SWAs  or  other  .State  land 
from  the  designation  would  maintain, 
and  strengthen  the  partnership  between 
the  .Service  and  CPW. 

The  flycatcher  and  its  habitat  are 
expected  to  benefit  substantially  from 
voluntary  landowner  management 
actions  that  implement  appropriate  and 
effective  conservation  strategies.  The 
f:f)nservation  benefits  of  critical  habitat 
are  primarily  regulatory  or  prohibitive 
in  nature.  Where  consistent  with  the 
discretion  provided  by  the  A(:t,  the 
Service  believes  it  is  necessary  to 
implement  policies  that  provide 
positive  incentives  to  non-Federal 
landowners  and  land  managers  to 
voluntarily  conserve  natural  resources 
and  that  remove  or  reduce  disincentives 
to  conservation  (Wilcove  et  al.  1996,  1- 
1.5;  Bean  2002,  1-7).  Thus,  we  believe  it 
is  essential  for  flycatcher  recovery  to 
build  on  continued  conservation 
activities  such  as  these  with  proven 
partners,  and  to  provide  positive 
incentives  for  other  non-Federal  land 
managers  who  might  be  considering 
implementing  voluntary  conservation 
activities  but  have  concerns  about 
incurring  incidental  regulatory  or 
economic  impacts. 


The  Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — San  Luis  Valley 
Conservation  Partnerships 

The  benefits  of  including  the  non- 
federal  portions  of  the  San  Luis  Valley 
critical  habitat  units  in  the  designation 
are  small  and  are  outweighed  by  the 
regulatory,  educational,  and  ancillary 
benefits  already  afforded  through  the 
SLVRHCP,  CPW  management,  and 
partnership  actions.  The  SLVRHCP 
provides  for  conservation  and 
management  of  the  areas  that  contain 
the  physical  or  biological  features 
essential  to  flycatcher  conservation  and 
will  help  achieve  recovery  of  this 
species.  Exclusion  of  these  lands  from 
critical  habitat  will  help  preserve  the 
partnerships  we  have  developed  with 
the  SLVRHCP  applicants,  other 
stakeholders,  and  project  proponents 
and  may  foster  future  partnerships  to 
the  benefit  of  the  flycatcher  and  other 
species.  The  SLVRHCP  applicants  and 
associated  stakeholders  have  informed 
us  that  designating  critical  habitat 
within  the  SLVRHCP  permit  area  will 
harm  the  working  relationship  created 
by  the  partnership  and  undermine  the 
conservation  efforts  that  are  already 
underway.  Thus,  the  San  Luis  Valley 
partnerships  provide  a  greater  benefit  to 
the  flycatcher  than  would  be  provided 
by  designating  critical  habitat. 

After  weighing  the  benefits  of 
including  the  non-Federal  lands  aloiig 
the  Rio  Grande  and  Conejos  River  as 
flycatcher  critical  habitat  against  the 
benefit  of  exclusion,  we  have  concluded 
^hat  the  benefits  of  excluding  these 
segments  outweigh  those  benefits  that 
would  result  from  designating  this  area 
as  critical  habitat.  We  have  therefore 
excluded  these  lands  from  this  final 
critical  habitat  designation  pursuant  to 
.section  4(b)(2)  of  the  Act. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  .Species — San  Luis  Valley 
Conservation  Partnerships 

-We  find  that  the  exclusion  of  the  non- 
Federal  lands  along  the  Rio  Grande 
(119.5  km,  74.3  mi)  and  Conejos  River 
(64.9  km,  40.4  mi)  will  not  lead  to  the 
extinction  of  the  flycatcher.  The 
SLVRHCP  has  committed  numerous 
entities  to  engage  in  management  and 
conservation  efforts  that  are  expected  to 
develop,  maintain,  and  manage  riparian 
habitat  for  the  benefit  of  flycatchers. 
Overall,  we  expect  greater  flycatcher 
conservation  through  these 
commitments  than  what  could  occur 
through  project-by-project  evaluation 
implemented  through  a  critical  habitat 
designation.  As  a  result  of  the 
commitment  toward  flycatcher  habitat 
improvement  and  conservation,  we  do 
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not  expect  that  exclusion  will  result  in 
extinction  of  the  flycatcher. 

Upper  Kio  Grande  Management  Unit 
San  Ildefonso  Pueblo  Management  Plan 

Please  see  the  end  of  this  section  for 
a  di.scussion  about  tribes  from  the  Little 
(Colorado,  San  )uan,  Verde,  Uppt’r  Gila, 
and  Upper  Rio  Grande  Management 
Units  that  submitted  Management  Plans. 

Santa  Clara  Pueblo  Partnership 

Please  see  the  end  of  this  .section  for 
a  discussion  about  our  tribal 
c;onservation  partnership  from  the 
Upper  Kio  Grande  Management  Unit. 

San  |uan  Pueblo  (Ohkay  Owingeh) 
Partnership 

Please  see  the  end  of  this  section  for 
a  discussion  about  our  tribal 
conservation  partnership  from  the 
Upper  Rio  Grande  Management  Unit. 

Lower  Kio  Grande  Management  Unit 

Elephant  Butte  Irrigation  District 
Canalization  and  Conservation  Project 

In  New  Mexico,  along  the  lower  Rio 
Grande  downstream  of  Caballo  Dam,  the 
Elephant  Butte  Irrigation  District  (EBID) 
and  the  El  Past)  County  Water 
Improvement  District  No.  1  (EP#1) 
manages  the  water  from  the  Rio  Grande 
stored  in  Elephant  Butte  Reservoir  for 
agricultural  use,  and  the  International 
Boundary  and  Water  Commission 
(IBWC)  (a  Federal  Agency)  is 
re.sponsible  for  maintaining  hwees  and 
channel  irrigation  facilities,  and 
floodway  management  needed  to  deliver 
water  frgm  the  Rio  Grande  to  water 
rights  holders  down.stream.  Together, 
the  EBID,  EP#1,  and  IBWC  are  planning 
a  large-scale  riparian  habitat 
improvement  project  along  the  lower 
Rio  Grande  from  Percha  Dam  to 
American  Dam  (termed  the  lower  Rio 
Grande  Elephant  Butte  Irrigation  District 
C^analization  and  Conservation  Project). 
Within  this  portion  of  the  lower  Rio 
Grande,  we  proposed  a  74.2-km  (46.1- 
mi)  segment  from  Caballo  Dam  to  Ft. 
Selden  as  flycatcher  critical  habitat. 

The  lower  Rio  Grande  south  of 
Caballo  Reservoir  is  managed  by  the 
IBWC,  whose  mission  is  to  provide  bi¬ 
national  solutions  to  issues  that  arise 
during  the  application  of  United  States- 
Mexico  treaties  regarding  boundary 
demarcation,  national  ownersbip  of 
waters,  sanitation,  water  quality,  and 
flood  control  in  the  border  region.  Water 
deliveries  to  downstream  water  users  for 
irrigation  and  other  purposes  are 
managed  by  EBID  (a  quasi-municipal 
agency  of  the  State  of  New  Mexico). 
EBID  operates,  maintains,  and  owns  the 
irrigation  distribution  system,  which 


was  constructed  by  the  USBK  including 
the  canals,  laterals,  drains,  waste-ways, 
operation  and  maintenance  roads  on 
both  riverbanks,  and  .structures.  State 
statutes  provide  for  the  eepiitable 
distribution  of  water  from  the  Elephant 
Butte  Re.servoir  to  all  of  its  water  users 
and  generally  govern  how  EBID  operates 
and  manages  the  water  it  provides  to  its 
users. 

Prior  to  the  listing  of  the  flycatcher, 
IBWG’s  management  of  the  lower  Rio 
Grande  emphasized  canalization  to 
facilitate  efficient  water  deliveries  and 
flood  control.  As  a  result,  the  channel 
narrowed  and  degraded,  with  limited 
areas  for  overbank  flooding  to  support 
expansive  native  riparian  communities. 
The  vast  majority  of  floodplains,  which 
would  have  formc^rly  supported  native 
riparian  vegetation,  including  some 
flycatcher  habitat,  are  now  subject  to 
substantial  human  impacts  by 
agriculture,  urbanization,  recreation, 
vfjgetation  encroaclunent  and 
management,  grazing,  fire,  and  other 
stressors. 

The  lower  Rio  Grande  Ganalization 
and  Gonservation  Project  includes  30 
riparian  improvement  sites,  12  of  which 
are  specifically  designed  to  create 
flycatcher  nesting  habitat  aim)ss  69  ha 
(171  ac).  These  habitat  improvement 
sites  are  to  be  established  by  2019. 
Additionally,  the  practice  of  mowing 
willow  trees  will  cease,  which  should 
also  add  to  the  distribution  and 
abundance  of  riparian  vegetation.  Plus, 
willow  trees  will  be  planted  in  areas 
with  favorable  hydrological  conditions, 
and  flycatcher  surveys  will  occur,  as 
will  vegetation  monitoring.  Restoration 
efforts  will  also  physically  reconnect 
oil!  river  channels  and  lower  incised 
banks  to  the  main  river  channel  where 
appropriate. 

As  part  of  the  Ganalization  and 
Conservation  Project,  IBWC  will  work 
with  other  partners  to  implement  a 
flycatcher  management  plan  for  the 
lower  reach  of  the  Rio  Grande  that 
requires  flycatcher  habitat  goals  be 
maintained  throughout  the  reach.  The 
goal  is  to  provide  flycatcher  habitat  in 
the  Lower  Rio  Cirande  Management 
Unit,  while  still  delivering  water,  as 
required  by  IBWC  and  EBID.  IBWCL 
USBR,  EP#1,  and  EBID,  along  with  the 
San  Andres  NWR,  New  Mexico  State 
Parks  (NMSP),  the  New  Mexico 
Interstate  Stream  Commission  (ISC),  and 
New  Mexico  Audubon  have  partnered 
to  establish  flycatcher  habitat  in  this 
reach  of  the  river.  Several  planting 
projects  have  placed  hundreds  of  young 
cottonwood  trees  on  the  floodways 
between  the  levees.  The  concerted  effort 
by  multiple  agencies  and  groups  to 
improve  habitat  in  this  reach  of  the  Kio 


Grande  is  already  providing  habitat 
bemTits  to  the  flycatcher. 

Although  many  organizations  are 
currently  [)artnering  to  implement 
flycatcher  habitat  improvement  efforts, 
th(!  key  factor  in  creating  and 
maintaining  flycatcher  habitat  is  the 
ability  to  periodically  inundate  the 
riparian  vegetation  with  water  from  the 
Kio  Grande.  IBW(]  and  other  partners  do 
not  own  the  water  rights  neces.sary  to 
provide  water  to  the  sites  where 
restoration  efforts  are  occurring. 
Th(;refore  EBID  and  EP#1  are 
voluntarily  working  with  the  National 
Fish  and  Wildlife  Foundation  (NFWF) 
to  develop  a  water  transaction  program 
that  will  allow  IBWC  and  othfsr  partners 
to  purchase  or  lease  water  that  can  be 
used  to  flood  flycatcher  riparian  habitat 
similar  to  an  agricultural  crop.  Because 
of  the  importance  of  water  to  develop 
and  maintain  flycatcher  habitat, 
participation  by  EBID  is  crucial  to  the 
continued  habitat  improvement  of  this 
river  reach  for  the  benefit  of  the 
flycatcher.  The  water  tran.sai:tion 
program  by  EBID  will  allow  for  a  greater 
number  of  acres  to  become  flyc;atcher 
habitat. 

The  IBWfi  management  plan  will  also 
manage  flycatcher  breeding  habitat  and 
implement  measures  to  protect  nesting 
sites  from  human  disturbance  during 
the  breeding  season,  and  protect  against 
detrimental  edge  effects  by  not  mowing 
willows  in  their  right-of-ways.  With 
riparian  habitat  re.storation  and  the 
ability  to  provide  water  and  protection 
to  these  sites,  the  recovery  goals  for  the 
Lower  Rio  Grande  Management  Unit 
can  he  met. 

rhe  number  of  flycatcher  territories 
detected  annually  in  this  reach  from 
1993  to  2010  ranged  from  0  to  9  (Durst 
et  aJ.  2008;  Service  2012,  pp.  33-34). 
The  number  of  territories  detected  has 
been  relatively  stable:  however  fire  and 
other  vegetation  changes  likely  reduced 
the  quality  habitat  at  Selden  f^anyon,  as 
no  detections  were  reported  in  2010 
(Service  2012a.  p.  33-34). 

IBWG  has  sponsored  recent  flycatcher 
surveys  along  the  lower  Rio  Grande 
(Blackburn  2010,  p.  1-3;  2011,  p.  1-4) 
resulting  in  an  increa.se  in  the  overall 
survey  efforts,  known  breeding  sites, 
and  estimated  total  number  of 
territories.  Blackburn  (2010,  p.  1-3; 
2011,  p.1-4)  identified  additional 
territories  on  or  near  Bailey’s  Point  Bar 
and  near  Grow  Ganyon.  In  2012,  a  total 
of  25  territories  were  detected,  enough 
to  meet  the  numerical  territory  recovery 
goal  in  the  Lower  Rio  Grande 
Management  Unit  (Hill,  D.  2012,  pers. 
comm.).  This  increase  may  reflect 
survey  effort,  as  well  as  an  increase  in 
riparian  habitat  quality  following  the 
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reduction  of  grazing  and  habitat  mowing 
(SVVdA  Knvironmenlal  (ionsultants 
2011.  p.  Hi).  Also.  dis])(Msal  of 
llvcatchers  pionet-ring  new  hreeiling 
areas  originating  from  the;  nearby  large 
|)opulation  frtim  the;  Midelle  Riodraiult; 
Management  Unit  may  have  also 
contributed. 

Henehts  of  Inclusion — Canalization  and 
tionservalion  f’roj(*cl 

As  discussed  above  und(;r 
Application  of  Section  4lh)(2l  of  the  Act. 
l'\;deral  agencies,  in  consultation  with 
the  Service,  must  ensun;  that  their 
actions  are  not  like.dy  to  jeojjardize  the 
continued  existence  of  any  listeul 
speicies  or  n;sull  in  the;  destruction  or 
adverse  modification  of  anv  designated 
critical  habitat  of  such  sp(;ci(;s.  The 
difference  in  tin;  outcomes  of  tin; 
jeopardy  analvsis  and  the  adv(;rse 
modification  analvsis  r(;presents  tin; 
regulatory  hein;fit  and  costs  of  critical 
haliitat. 

I’he  Rio  Crande  within  tin;  Lower  Rio 
Crainh;  Management  Unit  ar(;a  is  known 
to  he  occupied  hv  nyf;atchers  and  has 
undergone  s(;ction  7  consultation  under 
the  jeopardy  standard  related  to  the 
low(;r  Rio  Crande  Ll(;phant  liutte 
Irrigation  District  Canalization  ami 
Conservation  Project.  Then;  may  he 
some  minor  benefits  from  the 
designation  of  critical  habitat  along  the 
lower  Rio  Crainh;.  primarilv  hc'cause  it 
would  reipiire  l'e(h;ral  ag(;ncies  to 
p(;rform  additional  rc'view  of  their 
project  implementation.  While  this  area 
was  not  previously  designated  as 
nv{:atclu;r  caitical  habitat,  the  IRWC  (tin; 
[irimary  fedt;ral  agency  affecting 
flycatcher  habitat  along  tin;  lower  Rio 
Crande)  has  already  undergoin;  section 
7  consultation  under  the  jt;opardv 
standard  due  to  tin;  occurrenta;  of 
flyi:ati:hers  along  the  lowt;r  Rio  Crainh;. 
If  this  segment  wen;  designated  as 
flycatcher  f:ritical  habitat.  IBWC  would 
likely  reinitiate  consultation  on  their 
ongoing  management  responsihiliti»;s. 
Becau.so  one  of  the  primary  thniats  to 
the  flyi;alcher  is  habitat  loss  and 
degradation.  s«;ction  7  consultation 
process  under  the  Ai.t  would  evaluate 
effects  of  the  action  on  llvcatcher 
habitat.  With  the  imj)hMTn;ntation  of  the 
flycatcher  c:onser\  ation  actions  inchnh;d 
in  the  Canalization  and  Con.s<;i  vation 
Project,  which  are  exjiected  to  n;sult  in 
more  breeding  habitat,  t<;rritories. 
breeding  pairs,  and  nesting  sui:cess.  we 
concluded  the  project  would  not 
jeopardize  the  flycatcher  or  adversely 
modify  jiropo.sed  critical  habitat 
(Service  2012a,  pp.  (31-(i2).  We  also 
concluded  that  the.se  llvcatcher 
con.servation  actions  would  support  the 
habitat  and  territory  goals  established  in 


the  Recov«;ry  Plan.  Any  future  fed(;ral 
projects  implemented  by  other  agiincies 
with  less  promin(;nl  r(;s|)onsihiliti(;s 
along  the  low(;r  Rio  Cramh;.  such  as 
Federal  Highway  Administration,  or 
from  the;  BLM  on  surrounding  lands, 
would  riiipiire  evaluation  using  the 
jeopardy  standard  under  section  7  of  the 
Act.  Howev(;r,  b(;cause  llvcatchers  occur 
along  the  lower  Rio  Cramh;  and  dm;  to 
tlu;  long-t(;rm  and  extensive  tlvi:atch(;r 
habitat  con.s»;rvation  benefits  ri'sulting 
from  the;  LBID’s  Canalization  and 
Conservation  Project,  the  incremental 
benefits  (d  designating  critical  habitat 
from  Caballo  Dam  to  Lciasburg  Dam  art; 
limit(;d. 

Another  im|)ortHnt  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  tin;  designation  f.an 
serve  to  educate  landowners,  ag(;ncies, 
tribes,  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  consiirvation  efforts 
on  areas  of  high  conservation  value  for 
certain  sjiecies.  Any  information  about 
the  llvcatcher  that  reaches  a  wide 
audieiu:e,  including  parti(;s  engaged  in 
con.servation  activities,  is  valuable.  The 
designation  of  critical  habitat  may  also 
strengthen  or  r(;inforc(;  some  I’ederal 
laws  smtli  as  tlu;  Clean  Wafer  Act.  These 
laws  analyze  the  potential  tor  projects  to 
significantly  afh;ct  the  (;nvironm(;nt. 
Critical  habitat  may  signal  tin;  pres(;nc(; 
of  s(;nsitive  habitat  that  could  oth(;rwise 
be  mis.sed  in  the  review  process  for 
ituisc;  other  (;uvirnnim;ntal  laws. 

We  believe  that  there  woTild  hi;  little 
educational  and  informational  bemdit 
gained  from  including  the  l,owt;r  Rio 
Crande  within  the  d(;signation  because 
this  area  is  w(;ll  known  as  an  important 
area  for  flycatch»;r  management  and 
r(;coverv.  For  example,  the  collection  of 
fedc'ial  agencies  and  stak(;holders 
integral  to  w'aterand  land  managiinient 
along  the  low(;r  Rio  Cramh;  are  involved 
in  conducting  flycatcher  surv{;vs,  havi; 
[iriivionsly  initiated  section  7 
consultation,  and  have;  planned  and  are 
implementing  flycatcher  conservation 
actions.  Conseipientlv,  we  b(;li(;ve  thiit 
tin;  informational  benefits  and  supiiort 
for  implementing  other  environment 
nignlations  havi;  already  occurred 
through  past  actions  (;ven  though  this 
area  is  not  designatt;d  as  critical  habitat. 

Bem;fits  of  Fxclusion — Canalization  and 
Conservation  Project 

The  benefits  of  exiduding  the  low'er 
Rio  Cramh;  biitween  Caballo  Dam  to 
Leasburg  from  (h;signated  critical 
habitat  include;  ( I )  Continued  and 
str(;ngthened  effective  working 
relationships  with  IBWC,  FBID, 
Audubon,  and  other  stakeholders  and 
jiartners;  (2)  m(;aningful  collaboration 


toward  nycatch(;r  recovery,  and  (3)  the 
development  of  a  u’ater  transaction 
'jirogram  that  provides  irrigation  water 
to  llvcatcher  restoration  sitr;s  that  might 
not  oth(;rwise  occur.  The  restoration 
activities  and  conservation  objectives 
creat(;d  by  IBWC  and  other  non-fedoral 
partners  is  currenllv  meeting  the 
flvcatch(;r  territory  recovery  goal 
component  described  in  the  Recovery 
Plan,  and  is  expected,  with  improveil 
water  availability  to  vegetation,  to  meet 
tin;  habitat-relateil  recovery  goal  for  this 
Management  Unit. 

LBlD’s  constituents  view  critical 
habitat  designation  as  an  intrusion  on 
their  abilities  to  manage  their  water 
rights.  Through  fostering  a  cooperative 
working  relationship  w'ith  EBID,  IBWC 
and  others  conducting  silrveys  and 
habitat  monitoring,  and  undertaking 
habitat  restoration  and  enhancement 
projects,  are  realizing  tlycatcher 
conservation  benefits.  Without  FBlD’s 
support  in  carrying  out  these  restoration 
efforts  and  implementing  the  w'ater 
transaction  program,  significant 
conservation  benefits  to  the  flycatch(;r 
could  be  lost.  For  these  reasons,  we 
believe  that  fostering  our  working 
relationship  with  EBlD  and  their 
constituents  is  impoilant  to  maintain 
flycatcher  conservation  benefits. 

As  a  rt;sult  of  the  amount  of  important 
tlycatch(;r  recovr;rv  areas  located  on 
private  lands  or  with  non-federal 
resources,  proactive  voluntary 
conservation  efforts  have  and  will 
continue  to  be  important  to  achieve 
llvr:atcher  rocov(;ry.  As  the  water 
manager  for  the  lower  Rio  Grande, 

EBID’s  willingmiss  to  participate  and 
coordinate  the  watr;r  transaction 
program  is  crucial  to  cniating  suct:essful 
ilycatch(;r  restoration  sites.  Their 
agreement  to  work  v\'ith  IBWC,  NFWF, 
and  others  demonstrates  that 
meaningful,  collaborative,  and 
cooperative  work  for  the  tlycatcher  and 
its  habitat  will  r:ontinue  within  their 
jurisdii:lion.  The  development  of  thr; 
water  transaction  program  may  not 
occur  if  critical  habitat  were  designated. 
I'herefore.  we  believe  that  the  results  of 
these  voluntary  restoration  activities 
will  promote  long-term  protection  and 
cons(;rve  tin;  flycatcher  aiul  its  habitat 
within  the  lower  Rio  Grande 
Management  Unit.  The  benefits  of 
excluding  this  area  from  critical  habitat 
will  (incourage  tin;  continu(;d 
cooperation  and  dev(;lopmenl  of  the 
water  transaction  program,  which  will 
allow  IBWtl  to  provide  water  to  the 
flycalch(;r  restoration  sites.  If  this  area  is 
designated  as  critical  habitat,  wa;  b(;lieve 
it  is  unlikely  that  EBID’s  constituents 
will  support  tin;  water  transaction 
[irbgram. 
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Excluding  the  lower  Rio  Grande  area 
that  is  within  the  jurisdiction  of'IHWC 
from  the  critical  habitat  designation  will 
provide  significant  benefits  to  the 
flycatcher  through  sustaining  and 
enhancing  the  working  relationship 
between  the  Service,  IBWC,  EBID,,and 
other  stakeholders.  I’he  willingness  of 
IBWC  and  EBID  to  work  with  the 
.Service;  on  innovative  ways  to  manage 
the  flycatcher  and  develop  flycatcher 
habitat  will  reinforce  our  partnership, 
which  is  important  in  order  to  achieve 
flycatcher  ref:overy.  We  can  often 
achieve  greater  conservation  through 
voluntary  actions  than  through 
implementing  a  critical  habitat 
regulation  on  a  project-by-project  basis. 

By  excluding  the  Rio  Grande  south  of 
Caballo  Dam  in  New  Mexico  from 
critical  habitat  designation,  v\'e  are  also 
encouraging  new  partnerships  with 
other  landowners  and  jurisdictions  to 
protect  the  flycatcher  and  other  listed  or 
sensitive  species.  We  consider  this 
voluntary  partnership  in  conservation 
vital  to  our  understanding  of  the  status 
of  specie;s  on  non-Federal  lands  and 
necessary  for  us  to  implem(;nt  recovery 
actions  such  as  habitat  protection  and 
restoration,  and  beneficial  management 
actions  for  species. 

Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — C'anali/ation  and 
(Conservation  Project 

We  have  reviewed  and  evaluated  the 
lower  Rio  Grande  from  (Cahallo  Dam  to 
Leashurg  Dam  in  New  Mexico,  and  have 
concluded  that  the  benefits  of  exclusion 
under  .section  4(b)(2)  of  the  Act 
outweigh  the  benefits  of  including  these 
areas  as  flycatcher  critical  habitat.  The 
incremental  regulatory  benefits  of 
including  these  lands  within  the  critical 
habitat  designation  are  minimi/ed 
because  the  regulatory,  educational,  and 
ancillary  benefits  that  would  result  from 
critical  habitat  designation  are  similar  to 
the  benefits  already  afforded  through 
the  IBWG  management  plan  and 
protections  associated  with  the  listing  of 
the  flycatcher.  The  implemc;ntation  of 
the  IBWC'.  collaborative  conservation 
proj(;ct  provides  for  signifu:ant 
conservation,  management, 
improvement,  and  protection  of  the 
physical  or  biological  features  e.s.sential 
to  flycatcher  con.servation  in  order  to 
achieve  flycatcher  recen'ery  goals. 

The  .Service  has  created  close 
partnerships  through  the  development 
of  IBWG’s  restoration  plan,  which 
incorporates  protections  and 
management  objectives  for  the 
flycatcher  and  the  habitat  upon  which  it 
depends  for  breeding,  sheltering,  and 
foraging  activities.  The  con.servation 
strategy  identified  in  IBWG’s 


management  jilan,  along  with  our  close 
coordination  with  IBW(;,  EBID  and 
other  partners,  addres.ses  the  identified 
threats  to  llycatchers  and  the 
geographical  areas  that  contain  the 
physical  or  biological  features  es.sential 
to  its  conservation. 

Exclusion  of  these  lands  from  critical 
habitat  will  help  jireserve  the 
partnerships  we  have  developed  with 
local  jurisdictions  and  project 
proponents  through  the  development 
and  ongoing  implementation  of  their 
conservation  plan.  These  partnershi^ps 
an;  focused  on  flycatcher  conservation 
and  .securing  conservation  benefits  that 
will  lead  to  recovery.  Furthermore, 
these  partnerships  aid  in  fostering 
future  partnerships  for  the  benefit  of 
listed  species  that  do  not  ociair  on 
Federal  lands  and  thus  are  less  likely  to 
result  in  a  section  7  consultation. 

Because  we  now  have  a  su.stainable 
flycatcher  population  along  the  lower 
Rio  Grande,  we  are  relying  on  the 
conservation  efforts  of  the  many 
stakeholders  to  create,  manage,  and 
maintain  llycatcher  habitat  to  contribute 
to  reaching  recovery  goals.  We  expect 
that  the  residts  of  implementing  these 
flycatcher  conservation  actions  will 
generate  benefits  beyond  those  that 
coidd  be  achieved  from  project-by- 
project  evaluation  through  a  critical 
habitat  designation. 

The  conservation  gains  to  the 
Bycatcher  identified  south  of  Caballo 
Dam  are  more  beneficial  than 
designation  of  critical  habitat  becau.se  of 
the  development  of  the  water 
transaction  program.  This  explicit 
benefit  will  not  be  realized  without 
EBlD’s  voluntary  participation.  The 
water  users  (farmers),  who  are  currently 
supportive  of  the  restoration  efforts  in 
the  southern  reach  of  the  Rio  (irande, 
will  be  reluctant  to  continue 
participation  in  the  conservation  effort, s 
if  critical  habitat  is  designated.  It  will  be 
necessary  for  EBlD’s  constituents  to 
support  the  water  transaction  })rogram, 
in  order  for  it  to  be  successful.  If  critical 
habitat  is  designated,  tlu;  constituents 
are  unlikely  to  support  the  efforts  of  the 
water  transaction  program.  Our 
partnership,  along  with  the  biological 
opinion  for  IBWC’s  canalization  project 
and  re.storation  sites  (which  includes 
the  flycatcher  management  plan  and  the 
water  transaction  program),  ensures 
implementation  of  the  protections  and 
management  actions  identified  within 
their  plan.  Therefore,  the  relative 
benefits  of  excluding  critical  Imbitat  on 
these  lands  are  substantial  and  outweigh 
the  benefits  of  including  the  area  as 
Critical  habitat. 

We  have  determined  that  the 
additional  regulatory  benefits  of 


designating  these  occupied  areas  as 
Bycatcher  criticid  habitat  are  minimal. 
Furthermore,  the  con.servation 
objectives  identified  by  the  IBWC'  F’lan, 
in  conjunction  with  our  partnership 
with  tlu;  EBID  and  others,  will  provide 
a  greater  benefit  to  the  species  than 
critical  habitat  designation.  We  also 
conclude  that  the  educational  and 
ancillary  benefits  of  designating  critical 
habitat  for  the  Bycatcher  between 
C^aballo  and  Leasburg  Dams  would  be 
minor  because  of  the  partnership 
established  between  the  .Service  and 
IBWC',,  and  the  management  objectives 
identifi(;d  in  the  biological  as.sessment 
and  biological  opinion.  Therefore,  in 
consideration  of  the  relevant  impact  to 
curn;nt  and  future  partnerships,  as 
summarized  in  the  Benefits  of  Exclusion 
section  above,  we  determined  the 
significant  benefits  of  exclusion 
outweigh  the  benefits  of  critical  habitat 
designation.  • 

Exclusion  Will  Not  Result  in  Extinction 
of  the  .Species — Ganalization  and 
C’,onst;rvation  Project 

We  determine  that  the  exclusion  of 
the  lower  Rio  Grande  between  Gaballo 
Dam  and  Leasburg  Dam  from  the 
designation  of  critical  habitat  for  the 
Bycatcher  will  not  result  in  extinction  of 
the  spei;ies  because  current 
con.servation  efforts  under  IBWG’s 
re.storation  plan  adequately  protf;cts  the 
geographical  areas  containing  the 
physical  or  biological  features  essential 
to  Bycatcher  conservation.  In  our 
biological  opinion,  the  .Service 
determined  that  implementation  of  the 
IBWG  (Canalization  and  Gonservation 
Proje(;t  and  associated  Bycatcher 
restoration  plans  was  not  likely  to  result 
in  jeopardy  to  Bycatcher  or  adversely 
modify  proposed  critical  habitat 
(Service  201 2a,  pp.  61-()2),  and  is  likely 
to  benefit  the  species.  It  is  anticipated 
that  the  implementation  of  these 
projects  will  support  reaching  the 
Bycatcher  territory  and  habitat  goals 
established  in  the  Recovery  Plan. 
Therefore,  based  on  the  benefits 
de.scribed  above,  we  have  determined 
that  this  exclusion  will  not  result  in  the 
extinction  of  the  Bycatcher,  and  the 
Secretary  is  exercising  his  discretion 
under  section  4(b)(2)  of  the  Act  to 
exclude  the  entire  proposed  segment  of 
the  lower  Rio  Grande  from  Gaballo  Dam 
to  Leasburg  Dam  from  this  final  critical 
habitat  designation. 

Tribal  Management  Plans 

In  this  .section,  we  first  provide  an 
overview  of  the  conservation  actions 
de.scribed  in  the  Bycatcher  management 
plans  being  implemented  by  the  La  Jolla 
and  Rincon  Band  of  Luisefio  Mission 
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Indians  in  California;  Navajo  Nation  in 
New  Mexico  and  Utah;  San  Carlos 
Apache  and  Yavapai-Apache  Tribes  in 
Arizona;  Southern  Ute  Tribe  in 
Colorado;  and  Zuni  and  San  lldefonso 
I’lieblos  in  New  Mexico.  These  plans 
were  either  admitted  to  the  supporting 
record  during  the  open  comment  period 
for  the  proposed  rule  or  w»!re  already 
part  of  our  files  and  submitted  during 
the  development  of  the  2005  flycatcher 
critical  habitat  designation.  Ba.sed  upon 
our  occupancy  criteria  for  this  rule,  all 
of  the  .streams  identified  on  these  tribal 
lands  either  are  known  to  have 
flycatcher  territories  or  are  expected  to 
he  used  by  migrant  llycatchers.  After  an 
introduction  of  the  conservation  efforts 
of  each  of  these  tribal  lands,  di.scus.sed 
in  order  of  the  Recovery  and 
Managemeyt  Units,  we  then  collectively 
analyze  the  benefits  of  including  the 
tribal  lands  within  the  critical  habitat 
ddsignation  and  the  benefits  of 
excluding  the.se  areas.  We  conclude 
w’ith  analysis  comparing  the  benefits  of 
inclusion  with  the  benefits  of  exclusion 
of  the.se  tribal  lands. 

The  tribes  (Hualapai,  Chemehuevi, 

Fort  Mojave.  (^RIT.  and  Quechan — Fort 
Yuma)  included  in  the  planning  area  for 
the  L(>R  MS(3’  are  discussed  above 
wdthin  the  evaluation  of  the  LCR  MSCP 
for  exclusion  under  section  4(b)(2)  of 
the  Act. 

Coastal  California  Reixivery  Unit.  ,San 
Diego  Management  Unit 

La  jolla  Band  of  Luiseno  Mission 
Indians 

The  La  |olla  Band  of  Luiseno  Indians 
Reservation  is  located  in  northern  San 
Diego  (xuinty,  (^lifornia,  in  the  San 
Diego  Management  Unit,  and  contains 
an  approximately  ll.R-km  (7.2-mi) 
stream  segment  along  the  ,San  Luis  Rey 
River  that  was  proposed  as  flycatcher 
critical  habitat.  The  La  folia  Band  of 
Lui.seno  Indians  completed  a  Flycatcher 
Management  Plan  (La  folia  Band  of 
Luiseno  Indians  2()t)5,  entire)  and 
confirmed  through  their  letter  submitted 
during  the  proposal’s  comment  perifid 
that  the  plan  has  ongoing 
implementation. 

The  La  folia  Band  of  Luiseno  Indians’ 
Flycatcher  Management  Plan  provides 
guidelines  for  the  |)rotection  and 
management  of  flycatcher  habitat.  The 
Tribe’s  Flycatcher  Management  Plan 
describes  a  coll(!c;tion  of  measures, 
protections,  and  efforts  they  are  and  will 
he  undertaking  to  protect  flycatcher 
riparian  habitat  which  includes:  (1) 
Maintaining  permanent  staff  to  address 
environmental  i.ssues,  of  which  a 
Ma.ster’s  level  biologist  is  employed;  (2) 
maintaining  open  space  along  the  San 


Luis  Rey  River  and  to  establish  this 
open  space  as  a  reserve  for 
environmental  and  cultural  purposes; 

(3)  management  of  native  vegetation  that 
could  improve  the  quality  and 
abundance  of  riparian  habitat,  and 
decrease  the  risk  of  wildfire;  (4) 
reducing  the  impact  of  njcreation  in 
riparian  areas  by  continuing  to  educate 
tribal  memh(?rs  and  campground  visitors 
through  outreach  programs,  brof:hures, 
and  newsletters;  and  (5)  working  to 
discourage  the  use  of  off-road  vehicles 
in  rif)arian  anias  through  education, 
movement  or  closure  of  roads,  and 
development  of  tribal  ordinances. 

Rincon  Band  of  Luiseno  Mission 
Indians 

The  Rincon  Band  of  Luiseno  Mission 
Indians  Re.servation  is  located  in 
northern  San  Diego  Uounty,  (’.alifornia, 
in  the  San  Diego  Management  Unit,  and 
contains  an  approximately  4.3-km  (2.7- 
mi)  stream  .segment  along  the  .San  l.uis 
Rey  River  proposed  as  willow  flycatcher 
critical  habitat.  'Fhe  Rincon  Band  of 
Lui.seno  Indians  com[)leted  a  Flycatcher 
Tribal  R«!Soun:e  Conservation  and 
Management  Plan  (Rincon  Band  of 
Luiseno  Mi.ssion  Indians  2()()5.  entire) 
and  confirmed  through  their  letter 
submitted  during  the  proposed  rule’s 
comment  period,  fhe  plan’s  ongoing 
implementation  toward  llycatcher 
conservation. 

The  Rincon  Band  of  Lui.seno  Mi.ssion 
Indian’s  Management  Plan  addresses 
potential  threats  to  flycatt;her  habitat 
through  implementation  of  a  variety  of 
protective  measures  including:  (1) 
Management  of  native  vfigetation  that 
could  improve  the  quality  and 
abundance  of  riparian  habitat,  and 
decrease  the  risk  of  wildfire;  (2)  removal 
of  all  trash  and  debris  from  the  .San  Luis 
Rey  River;  (3)  excluding  activities  in  the 
floodplain,  such  as  mining  and  livestock 
grazing,  w'hich  could  remove  or  reduce 
the  quality  of  riparian  habitat;  (4) 
exclusion  of  unauthorized  recreational 
u.ses  and  off-road  vehicle  use  from  the 
riparian  area;  and  (5)  education  of  the 
public  through  development  of  signs, 
boundaries,  and  other  measures  to 
prevent  unauthorized  recreational  use. 

Additionally,  the  Trih(?  is  currently 
coordinating  with  the  .Service  to 
develop  a  Reservation-wide  HCP  to 
provide  con.servation  hemdits  to 
federally  listed,  unlisted,  and  rare 
species,  including  the  federally 
endangered  flycatcluir. 


Lower  Colorado  Recovery  Unit,  Little 
(Colorado  Management  Unit 

Zuni  Pueblo 

The  Zuni  Department  of  Natural 
Resources  (2012,  entire),  on  behalf  of 
The  Zuni  Pueblo  (Zuni),  developed  and 
suhmflted  a  Flycatcher  Management 
Plan  to  the  Service  in  October  2012. 

Zuni  and  the  Service  have  a  common 
interest  in  promoting  healthy 
eco.systjuns  and  protecting  the  flycatc:her 
and  its  habitat.  Zuni  described  that  their 
cultural  and  spiritual  beliefs  are  tied  to 
wetlands  and  riparian  areas,  and, 
therefore,  have  committed  to  continue 
to  manage  riparian  corridors  benefiting 
all  riparian  obligate  species,  including 
the  flycatcher. 

'The  Zuni’s  Flycatcher  Management 
Plan  describes  their  approach  to 
managing  the  flycatcher  and  its  habitat 
on  tribal  land,  which  includes  a  55.4-km 
(34.4-mi)  segment  of  the  Zuni  River  and 
a  35.8-km  (22.2-mi)  .segment  of  the  Rio 
Nutria  propo.sed  as  critical  habitat  in 
McKinley  and  Cibola  Counties,  New 
Mexico.  ’This  Management  Plan  was 
developed  in  accordance  with  the 
Recovery  Plan  (Service  2002,  entire), 
which  is  the  primary  resource  for 
cons(;rvation  practices. 

The  Zuni  Department  of  Natural 
Resources  has  actively  managed  known 
flycatcher  habitat  in  order  to  conserve 
and  prot(;ct  the  continued  presence  of 
flyc:att:hers  on  Zuni  Pueblo.  Zuni  has 
supported  research  .studies  to  improve 
their  understanding  of  flycatcher 
territory  abundance,  site  fidelity,  year- 
to-year  movements,  and  survival.  Zuni 
has  protected  these  riparian  areas  with 
known  territories  by  preventing  major 
land  altering  and  development 
activities;  implementing  sea.sonal 
buffers  when  needed;  providing 
education  to  tribal  members;  and 
managing  cattle  through  annual  review 
of  grazing,  rotational  grazing  practices, 
and  live.stock  exclusions.  Zuni  has  also 
used  introduction  of  beavers  to  elevate 
ground  water  tables,  thereby  increasing 
the  amount  of  water  available  for 
riparian  plants  that  flycatcher  rely  iqmn. 

Zuni  will  continue  to  survey  for 
flycatchers  in  known  areas  and  also 
other  habitats  that  exhibit  suitable 
habitat  characteristics.  Their  objectives 
by  continuing  these  surveys  is  to  be  able 
to  conserve  and  protect  the  flycatcher 
and  its  habitat  from  po.ssible  land 
altering  actions  such  as  over  utilization, 
habitat  manipulation,  fire,  or 
mechanif:al  or  chemical  treatments. 

Zuni  has  al.so  begun  to  develop  12 
different  riparian  habitat  areas  that  may 
be  used  by  nesting  flycatchers.  A  49-ha 
(12()-ac)  wetland-riparian  habitat  area  is 
being  established  with  cottonwood  and 
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willow  trees  by  using  treated  affluent 
from  the  wastewater  treatment  plant. 

I’his  habitat  is  being  developed  partially 
to  replace  areas  where  vegetation 
lUMided  to  be  reduced  in  order  to  reduce 
hazardous  fuel  loads.  Zuni  has  created 
5  of  the  12  habitat  sections  and  continue 
to  .see  improvement  in  the  growth  of 
cottonwood  and  willow.  It  is  their 
objective  that  with  the  continued 
development  of  these  habitats,  breeding 
flycatchers  will  use  the  area. 

Upper  Colorado  Recovery  Unit,  San 
Juan  Management  Unit 

Navajo  Nation 

The  Navajo  Nation  submitted  a 
management  plan  that  recognizes  the 
flycatfiher  as  a  species  in  need  of 
protection  on  the  Navajo  Nation  (Navajo 
Nation  2012,  «;ntire).  Their  plan  uses 
conservation  techniques  recommended 
in  the  Recovery  Rian  and  ajq^lies  to  all 
appropriate  streams  administered  by  the 
Navajo  Nation,  including  a  .3..5-km  (2.2- 
mi)  segment  proposed  as  critical  habitat 
along  the  San  Juan  River  within  San 
Juan  County,  New  Mexico,  and  a  .‘Sl.B- 
km  (32.1 -mi)  segment  along  the  San 
Juan  River  in  San  Juan  County.  Utah 
(43..'>  km,  27.0  mi  of  the  south  bank  on 
the  eastern  portion  of  the  segment  and 
H.l  km,  .'i.l  mi  of  both  banks  of  tbe 
remaining  western  portion  of  the 
segment).  The  Navajo  Nation 
I)«*partment  of  Fish  and  Wildlife 
(NNDKW)  described  thgt  they  will 
review  their  flycatcher  management 
{)lan  every  5  years  for  effectiveness,  and, 
in  consid(!ration  of  the  current  status  of 
the  flycatcher  under  Navajo  and  I’ederal 
law,  they  will  revise  and  extfmd  the 
plan  accordingly. 

The  NNDFW  has  authority  with 
regard  to  endangered  and  thnjatened 
species  protection  and  all  temporary 
and  permanent  developimmts  must 
receive  clearance  from  NNDFW.  The  » 
Navajo  Nation  evaluates  a  project’s 
pt)tential  impact  on  protectcid  w'ildlife 
or  their  habitat  by  using  their  Natural 
Heritage  Databa.se  and  various  tribal  and 
F’ederal  wildliie  protection  regidations. 
I’he  Navajo  Nation’s  regulatory  process 
divides  their  land  into  six  separate  land 
status  cat(!gories  based  on  their 
biological  sensitivity  and  uses  these 
categories  to  manage  actions  in  a  way 
that  minimizes  im[)acts  to  sensitive 
species  and  habitats. 

Proposed  flycatcher  critical  habitat 
segments  along  the  .San  Juan  River  falls 
into  areas  the  Navajo  Nation  has 
delineafcid  as  either  as  a  biological 
preserve  or  a  highly  .sensitive  area 
(Navajo  Nation  20J2,  {).  28).  These  areas 
are  provided  the  greatest  d(igre(!  of 
protection  from  permanent  development 


and  temporary  disturbances.  Biological 
preserves  are  landscapes  of  high 
wildlife  value  and  little  or  no  current 
development  or  disturbance,  or  are 
particularly  important  for  one  or  more 
protected  species.  Permanent  or 
temporary  development  within 
biological  pre.serves  is  prohibited  unle.ss 
it  is  compatible  with  the  management  of 
those  areas  as  wildlife  habitat.  Highly 
sensitive  habitats  are  anias  that  contain 
a  high  degree  of  habitat  or  resources 
importance  for  one  or  more  protected 
species  anddiave  been  relatively 
undisturbed  by  development. 

I’ermanent  development  is  not 
prohibited,  but  those  developments 
must  demonstrate  that  imjjacts  to 
protected  species  will  be  minimal,  and 
the  NNDFW  strongly  urges  reloc.ating 
projects  to  less  sensitive  habitats  if 
possible. 

Altbough  NNDF’W  mak(?s  a  strong 
effort  to  avoid  impacts  to  riparian 
habitats  througb  project  evaluation, 
some  necessary  devek)pment.s  may 
occur  and  efforts  will  be  made  to 
reduce,  minimize,  or  mitigate  potential 
project  impacts.  When  a  project  could 
disturb  nesting  flycatchers  or  their 
habitat,  NNDF’W  recjuires  the  project 
sponsor  to  adhere  to  protocol  surveys 
and  avoidance  restrictions.  Projects  with 
the  potential  to  disturb  flycatchers  or 
affect  its  habitat  require  two  years  of 
surveys.  NNDFW  prohibits  activities 
within  0.4  km  (0.2,'i  mi)  of  a  knowm  nest 
or  0.4  km  (0.25  mi)  of  potential  nesting 
habitat  (if  a  nest  is  not  known)  during 
tbe  bnu'ding  s(!a.son.  Alteration  of 
riparian  habitat  witbin  0.4  km  (0.25  mi) 
of  a  known  breeding  area  is  prohibited 
year-round.  When  riparian  habitats  will 
be  affected  NNDFW  seeks  mitigation  to 
enhance  or  improve  similar  habitats 
elsewhere.  Of  particular  importance  to 
NNDFW  is  enhancement  of  riparian 
habitats  for  the  benefit  of  tribal  ly  or 
hulerally  protected  species,  and  any 
such  projects  get  high  priority. 

Kxisting  recreational  use  on  the 
Navajo  Nation  by  boaters,  campers,  or 
bikers  is  not  a  primary  stres.sor  to 
flycatcher  habitat.  Recreation  primarilv 
occurs  along  stream  .segments  in 
canyon,  where  habitat  for  llycatcher 
territories  is  not  expected. 

The  introduction  of  nonnative 
species,  including  those  for  weed  or 
invasive  species  management,  is 
currently  prohibited  by  NNDFW 
policies  and  will  be  both  a  criminal  and 
civil  offense  in  the  Navajo  Nation  Fish 
and  Wildlifc  Code  proposed 
amendments  (pending  approval  by  the 
Navajo  Nation  Council)  (Navajo  Nation 
2012,  p.  25).  The  NNDFW  recognizes 
the  potential  impacts  to  riparian  habitat 
from  the  tamarisk  leaf  beetle,  and 


mitigating  the  adverse  effects  through 
the  implementation  of  projects  such  as 
the  planting  of  willows  in  affected 
riparian  habitats,  will  be  a  priority. 

The  NNDFW  does  not  anticipate  any 
prescribed  burns  in  potential  flycatcher 
habitat,  and  would  not  approve  a 
prescribed  burn  in  known  flycatcher 
habitat  w'ithout  consultation  with  the 
.Service. 

The  Navajo  Nation  described  that 
while  livestock  grazing  is  a  traditional 
w’ay  of  life  for  the  Navajo  People,  the 
Navajo  Nation  recognizes  that 
management  is  needed  to  address 
impacts  that  grazing  has  on  vegetation 
(lycatchers  rely  upon.  The  Nation  can 
withdraw  riparian  habitat  from  grazing 
u.se  and  has  previously  worked  witli 
other  Navajo  agencies  to  reduce  and 
eliminate  grazing  in  important  habitats 
along  the  ,San  Juan  River.  Efforts  are 
underway  by  Navajo  policy  makers  and 
agencies  to  address  past  grazing  impacts 
on  the  Navajo  Nation  and  to  improve 
protection  and  enforcement  of  Navajo 
resources  and  ecosystems.  F’or  example, 
this  year  the  Navajo  Departments  of 
Resource  Enforcement  and  Agriculture, 
in  the  Division  of  Natural  Resources, 
partnering  w'ith  local  chapters 
(municipal  subdivisions  of  the  Navajo 
government),  have  been  conducting 
roundups  to  reduce  overgrazing  by 
stray,  feral,  and  unpermitted  livestock. 
Additionally,  the  Navajo  Nation  and  the 
BIA  have  been  conducting  public 
outreach  regarding  grazing  impacts  and 
the  necessity  of  immediate  anil 
proactive  steps  to  be  taken  to  reduce 
grazing  pressure  and  restore 
productivity  of  Navajo  Nation 
rangelands. 

.Southern  IJte  Tribe 

The  .Southern  llte  Tribal  Flycatcher 
Management  Plan  (Management  Plan), 
developed  by  the  .Southern  Ute  Division 
of  Wildlife  Resource  Management  (2012, 
entire),  was  ado|Jted  by  their  I'ribal 
r.ouncil  in  July  2012.  The 'Pribe 
manages  its  lands  within  the 
Reservation  in  a  manner  that  protects 
and  conserves  natural  resources, 
including  habitats  for  endangered  and 
threatened  species. 

,  The  Southern  Lite’s  Management  Plan 
describes  their  comprehensive  and 
integrated  approach  in  managing  the 
flycatcher  and  its  habitat  on  tribal  land. 
This  includes  the  25.0-km  (16.1-mi) 
segment  of  the  Los  Pinos  River  propo.sed 
as  llycatcher  critical  habitat  in  La  Plata 
County,  Colorado.  This  Management 
Plan  can  he  amended  when  determined 
necessary  by  the  Department  and 
Council  to  reflect  new  information  such 
as  the  flycatcher’s  biology,  distribution, 
or  abundance. 
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The  Southern  Ute  Division  of  Wildlife 
Resource  Management  is  involved  in 
internal  tribal  project  review.  Prior  to 
review,  all  land  u.se,  management,  and 
development  activities  on  tribal  lands 
require  review  and  comment  by  tribal 
resource  exports  and  formal  approval  by 
Tribal  Council.  As  de.scribed  in  their 
Management  Plan,  all  projects  that 
could  adversely  affect  sensitive 
resources,  such  as  flycatcher  habitat,  are 
mitigated  to  the  maximum  extent 
practicable. 

A  primary  goal  of  the  Southern  Ute 
Tribe,  as  reflected  in  their  Management 
Plan,  is  to  protect  flycatcher  habitat  and 
territories,  focusing  on  maintaining  the 
complex  vegetation  structure  and 
hydrologic  conditions,  which  represent 
and  support  flycatcher  habitat.  Loss  of 
habitat  will  be  minimized  by  locating 
land-use  and  development  outside  of 
flycatcher  habitat  areas.  Management 
and  protection  of  habitat  include  such 
strategies  as  establishing  sea.sonal 
buffers  around  territories;  designating 
Tribal  Conservation  Areas;  minimizing 
recreation  impacts;  suppressing  and 
reducing  occurrence  of  wildfire;  and 
managing  cattle  grazing  through 
exclusion,  fencing,  or  conservative  use. 

The  Management  Plan  indicates  that 
flycatcher  habitat  improvements  will 
also  be  a  goal  along  the  Los  Pinos  River. 
Habitat  creation  and  enhancement 
efforts  will  focus  on  restoring  native 
plant  communities  through  planting  and 
improving  the  hydrologic  conditions 
that  favor  the  establishment  of  native 
plants.  The  Tribe  will  pursue  grants  for 
habitat  improvements,  seek 
improvement  of  in-stream  flow,  and 
explore  introduction  of  beavers  in  order 
to  raise  groundwater  elevation. 

The  Southern  I  lie’s  Management  Plan 
al.so  describes  that  they  will  continue  to 
conduct  surveys  for  flycatcher  and 
conduct  research  in  support  of 
flycatcher  con.servation.  The  Tribe  will 
ensure  that  all  surveyors  have  the 
appropriate  training  to  conduct 
flycatcher  surveys  and  will  conduct 
period  surveys  throughout  the 
Reservation  for  flycatcher  territories. 
They  will  maintain  their  data  in 
electronic  databases  and  coordinate  and 
share  non-sensitive  information  with 
the  Service  and  others.  'I’hey  will 
continue  to  support  research  to  better 
understand  flycatcher  distribution  and 
other  actions  that  can  improve  tribal 
con.servation  and  management  of  the 
flycatcher. 


Gila  Recovery  Unit,  Verde  Management 
Unit 

Yavapai-Apache  Nation 

The  Yavapai-Apache  Nation 
completed  a  Flycatcher  Management 
Plan  in  2005,  and  updated  their  plan  in 
2012  (Yavapai  Apache  Nation  2012, 
entire).  The  Yavapai-Apache  Nation 
Tribal  Council  approved  the 
implementation  of  their  updated 
Management  Plan  in  September  2012. 

The  Yavapai  and  Apache  people 
describe  that  they  have  valued  and 
protected  the  Verde  River,  and  the  2.8- 
km  (1.7-mi)  portions  of  the  stream  on 
Yavapai-Apache  tribal  lands  proposed 
as  flycatcher  critical  habitat  within 
Yavapai  County,  Arizona,  since  time 
immemorial. 

The  Nation  continues  to  preserve 
those  portions  of  the  Verde  River  under 
its  juri.sdiction  along  with  the  plants 
and  animals  as.sociated  with  the  River. 
The  Nation  has  a  common  interest  with 
the  Service  in  promoting  healthy 
ecosystems  for  endangered  and 
threatened  species,  including  the 
flycatcher. 

The  Management  Plan  specifically 
addresses  and  presents  assurances  for 
implementation  of  flycatcher  habitat 
conservation.  The  Nation  will  take  steps 
to  protect  flycatcher  habitat  along  the 
Verde  River  through  zoning, 
implementing  tribal  ordinances  and 
code  requirements,  and  carrying  out 
measures  identified  in  the  Recovery 
Plan. 

The  purpose  of  the  Nation’s 
Flycatcher  Management  Plan  is  to 
promote  the  physical  and  biological 
features  that  will  maintain  flycatcher 
habitat.  Their  strategy  is  not  to  allow 
any  net  loss  or  permanent  impacts  to 
flycatcher  habitat  by  implementing 
measures  from  the  Recovery  Plan. 
Recreation  and  access  to  riparian  areas 
will  be  managed  to  ensure  no  net  loss 
of  habitat.  Fire  within  riparian  areas 
will  be  suppressed  and  also  managed  by 
reducing  fire  risks.  Tbe  Tribe  will 
cooperate  with  the  Service  to  monitor 
and  survey  habitat  for  breeding  and 
migrating  flycatchers,  conduct  research, 
and  perform  habitat  management, 
cowbird  trapping,  or  other  beneficial 
flycatcher  management  activities. 

Since  2005,  the  Yavapai-Ajiache 
Nation  has  concluded  that  through 
implementation  of  their  Flycatcher 
Management  Plan,  there  has  been  no  net 
loss  of  flycatcher  habitat.  Since  2005,  no 
cattle  grazing  has  occurred  within  the 
Verde  River  corridor.  If  any  future 
grazing  is  permitted,  it  will  be 
conducted  appropriately  with  fences, 
and  in  a  manner  to  protect  flycatcher 
habitat  quality.  Al.so,  no  new  access 


roads  or  recreation  sites  have  been 
created.  Similarly,  any  new  housing 
areas  have  been  directed  to  avoid 
construction  within  the  river  corridor. 

The  Yavapai-Apache  Nation  has 
conducted  continued  education, 
information  gathering,  and  partnering. 
The  Nation  has  emphasized  the 
importance  of  protecting  the  Verde 
River  within  tribal  youth  education 
programs,  The  Nation  has  also  installed 
measurement  devices  to  evaluate  the 
depth  of  the  Verde  River  groundwater  in 
order  to  address  river  flows  necessary  to 
maintain  or  improve  the  riparian  habitat 
quality.  The  Yavapai-Apache  Nation  has 
also  continued  to  strengthen  its 
partnership  with  the  Service  by  hosting 
a  meeting  on  the  Service’s  Verde  River 
conservation  strategies.  The  Nation  has 
committed  to  cooperatively  di.scussing 
and  examining  future  projects  with  the 
Service  that  could  impact  the  flycatcher 
or  its  habitat. 

Gila  Recovery  Unit,  Upper  Gila 
Management  Unit 

San  Carlos  Apache  Tribe 

The  San  Carlos  Apache  Tribe 
Flycatcher  Management  Plan,  developed 
by  the  SGATRVVD  (2012,  entire),  was 
adopted  by  their  Tribal  Council  in  2005, 
and  was  updated  and  adopted  by  the 
Council  in  September  2012.  The  Tribe 
describes  that  it  highly  values  its 
wildlife  and  natural  resources,  which  it 
is  charged  to  preserve  and  protect  under 
their  Tribal  Constitution.  Consequently, 
the  'I’ribe  has  m'anaged  wildlife  habitat 
on  its  tribal  lands,  including  endangered 
and  threatened  species  habitat.  San 
(Carlos  Apache  tribal  land  includes  the 
31.3-km  (19.5-mi)  segment  of  the  Gila 
River  upstream  of  the  con.servation 
space  of  San  Carlos  Lake  proposed  as 
flycatcher  critical  habitat  in  Graham 
(Y)unty,  and  a  small  disconnected 
portion  (1  km,  0.6  mi)  of  the  San  Pedro 
River  north  of  Aravaipa  Creek  in  Pinal 
County  Arizona. 

Please  note  that  as  a  result  of  new 
information  we  received  from 
comments,  we  have  now  updated  our 
land  ownership  information,  and  have 
correctly  identified  that  the  BIA  owns 
the  con.servation  space  or  lakebed  of  .San 
Carlos  Lake.  Please  see  Son  Carlos 
fle.servo/r  within  this  Exclusion  section 
for  our  separate  4(b)(2)  exclusion 
analysis  of  the  conservation  space  of 
San  Carlos  Lake,  which  is  owned  by  the 
HIA. 

The  purpose  of  their  Management 
Plan  is  to  provide  a  comprehensive  and 
integrated  approach  in  managing  the 
flycatcher  and  its  habitat,  with  the 
overall  goal  of  protecting  and  securing 
areas  of  suitable  and  potentially  suitable 
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flycatcher  habitat  on  San  Carlos  Apache 
tribal  land.  In  addition,  it  serves  as  a 
guide  to  evaluate  projects  that  may 
impact  the  flycatcher  and  its  habitat. 
Strategies  for  managing  flycatcher 
habitat  are  based  on  guidelines  outlined 
in  the  Recovery  Plan.  This  Management 
Plan  can  be  amended  when  determined 
necessary  by  the  Department  and 
Council  to  reflect  new  information  on 
the  flycatcher’s  biology,  survey 
methodologies,  or  tribal  goals  and 
objectives  for  flycatcher  management. 

Through  the  implementation  of  their 
Management  Plan,  tribal  ordinances  and 
codes,  the  Tribe  will  protect  and 
manage  known  flyc;atcher  habitat, 
including  areas  proposed  as  critical 
habitat  along  the  Gila  River.  The  San 
Carlos  Recreation  and  Wildlife 
Department  will  monitor  riparian 
habitat,  survey  for  flycatchers  (in 
accordance  with  current  protocols),  and 
manage  suifahle  and  potentially  suitable 
flycatcher  habitat.  The  Tribe  assures  no 
net  flycatcher  habitat  loss,  permanent 
modification,  or  adverse  impacts  will 
occur  as  described  in  the  Recovery  Plan. 
The  Recovery  Plan  will  al.so  be  a 
reference  guide  for  any  habitat 
management  activities  or  projects.  The 
Tribe,  through  the  San  Carlos  Recreation 
and  Wildlife  Department,  will  confer 
with  tribal  and  Federal  agencies,  when 
appropriate,  before  performing 
management  activities  to  control  or 
replace  salt  cedar  with  native  willow, 
cottonwood,  or  mesquite  depending  on 
the  capability  of  the  site,  in  order  to 
avoid  or  minimize  detrimental  impacts. 

Since  the  Plan’s  development  in  2005, 
the  San  Carlos  Apache  Tribe  has 
consistently  conducted  annual 
flycatcher  surveys  and  is  committed  to 
continue  future  surveys.  A  database  has 
been  developed  to  maintain  survey  data 
allowing  the  Tribe  to  evaluate  flycatcher 
populations  and  trends  over  multiple 
years.  Flycatcher  locations  are 
electronically  mapped  to  a.ssess  density 
and  habitat  use. 

The  results  of  the  Tribe’s  flycatcher 
surveys  have  assisted  in  identifying 
potential  project  impacts  in  order  to 
avoid  and  minimize  effects  to 
flycatchers  and  their  habitat.  The 
Recreation  and  Wildlife  Department,  a 
clearinghouse  for  all  project  reviews, 
has  evaluated  multiple  projects  since 
2005,  some  of  which  were  associated 
with  Federal  funding  and  resulted  in 
informal  and  formal  section  7 
consultations  with  the  Service.  In  2009, 
the  Federal  Highway  Administration 
consulted  with  the  Service  on  two 
bridge  improvement  projects.  Using 
survey  data,  tribal,  FHWA,  and  Service 
biologists  were  able  to  determine  the 
location  and  proximity  of  flycatcher 


territories  to  the  construction  site  in 
order  to  assess  the  potential  impacts, 
and  measures  were  included  in  the 
section  7  biological  opinions  to  reduce 
and  minimize  effects  to  flycatcher 
habitat. 

The  San  Carlos  Apache’s  Soil  and 
Moisture  Conservation  Program  (SMCP) 
has  been  pursuing  two  of  the  Tribe’s 
many  objectives  for  natural  resource 
health:  noxious  weed  removal  and 
restoring  native  vegetation.  In  2005,  the 
SMCP  initiated  an  effort  to  eradicate  or 
reduce  salt  cedar  in  riparian  areas  where 
it  was  not  yet  a  dominant  portion  of  the 
habitat.  The  goals  were  to  improve 
native  vegetation,  wildlife  diversity, 
riparian  health,  and  culturally 
important  plants  without  using  harsh, 
intrusive  methods  of  weed  removal.  The 
Tribe  consulted  the  Recovery  Plan 
during  project  planning  to  guide  habitat 
improvement  in  flycatcher  breeding 
habitat. 

Rio  Grande  Recovery  Unit,  Upper  Rio 
Grande  Management  Unit 

San  Ildefonso  Pueblo 

The  San  Ildefonso  Pueblo,  located  in 
Rio  Arriba  County,  New  Mexico, 
completed  and  adopted  a  2011 
addendum  to  their  2005  Int€?grated 
Resource  Management  Plan,  focusing 
specifically  on  flycatcher  habitat 
management  (San  Ildefonso  Pueblo 
2012,  entire).  The  San  Ildefonso  Pueblo 
described  that  their  motivation  to  repair 
and  protect  their  land  is  strong,  with 
their  culture  and  tradition  obligating 
them  to  be  stewards  of  the  land,  water, 
and  wildlife,  including  the  7.7  km  (4.8 
mi)  of  the  Rio  Grande  proposed  as 
flycatcher  critical  habitat. 

The  San  Ildefonso  Pueblo’s 
addendum  provides  the  management 
goals  for  long-term  management  of  the 
Tribe’s  natural  re.sources,  including  the 
flycatcher’s  habitat,  based  on  the 
Recovery  Plan.  Their  flycatcher 
management  goals  are  to:  (1)  Restore 
water-related  elements  to  improve 
quality,  distribution,  and  abundance  of 
riparian  habitat;  (2)  retain  riparian 
habitat  and  minimize  vegetation 
removal;  (3)  manage  livestock  grazing 
through  better  fencing  to  improve  the 
quality  and  quantity  of  riparian  habitat; 
(4)  protect  riparian  habitat  from 
recreation  impacts;  (5)  improve 
abundance  of  native  plant  species;  (6) 
suppress  fires  that  may  occur  in  riparian 
areas;  (7)  coordinate  with  others  to 
improve  flycatcher  populations;  and  (8) 
minimize  threats  to  migratory 
flycatchers. 

The  San  Ildefon.so  Pueblo  is 
collaborating  with  nearby  pueblos  and 
agencies  on  improving  stream  function 


and  riparian  habitat.  They  entered  into 
an  agreement  in  2005  with  the  nearby 
pueblos  and  the  Corps  to  protect 
riparian  habitat,  in  part,  by  conducting 
a  watershed  feasibility  study  on  tribal 
lands.  The  Pueblo  has  also  collaborated 
with  other  agencies,  such  as  the  BIA  and 
Service,  on  conducting  flycatcher 
surveys  and  evaluation  of  riparian 
rehabilitation  management  project 
proposals  and  environmental 
assessments  (70  FR  60886;  October  19, 
2005,  p.  60958). 

Benefits  of  Inclusion — Tribal  Lands 
Implementing  Flycatcher  Management 
Plans 

As  discussed  above  under 
Application  of  Section  4(b)(2)  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  Service,  must  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  such  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  analysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

The  streams  that  are  being  evaluated 
that  occur  within  these  tribal  lands  are 
known  to  be  occupied  by  flycatchers 
and  therefore,  if  a  Federal  action  or 
permitting  occurs,  there  is  a  catalyst  for 
evaluation  under  section  7  of  the  Act. 
Our  section  7  consultation  history 
across  the  flycatcher’s  range  shows  that 
since  listing  in  1995,  four  formal 
consultations  have  occurred  for  actions 
conducted  on  tribal  lands  that  resulted 
in  adverse  effects  to  flycatchers.  No 
formal  flycatcher  con.sultations  have 
bt;en  conducted  with  the  BIA,  a  likely 
source  of  federal  funding  for  Native 
American  tribes.  The  two  most  recent 
formal  section  7  consultations  were 
with  the  Federal  Highway 
Administration  implementing  bridge 
improvements  on  tribal  lands  in 
Arizona.  We  have  conducted  informal 
consultations  with  agencies 
implementing  actions  on  tribal  lands, 
provided  tribes  technical  assistance  on 
project  implementation,  and  the  Corps 
has  coordinated  with  pueblos  on 
projects;  however,  overall,  since  listing 
in  1995,  formal  section  7  consultations 
have  been  rare  on  tribal  lands.  Because 
of  how  tribes  and  pueblos  have  chosen 
to  manage  and  conserve  their  lands  and 
the  lack  of  past  section  7  consultation 
history,  we  do  not  anticipate  that  tribal 
actions  would  considerably  change  in 
the  future,  generating  a  noticeable 
increase  in  section  7  consultations  that 
would  cau.se  impacts  to  flycatchers  and 
flycatcher  habitat.  Therefore,  with 
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migratory  and  territorial  flycatchers 
using  these  tribal  lands  and  few  formal 
section  7  consultations  completed,  the 
effect  of  a  critical  habitat  designation  on 
these  lands  is  minimized. 

Were  we  to  designate  critical  habitat 
on  these  tribal  lands,  our  section  7 
consultation  history  indicates  that  there 
may  be  some,  but  few,  regulatory 
benefits  to  the  flycatcher.  As  described 
above,  even  with  flycatchers  occurring 
on  these  tribal  lands,  the  frequency  of 
formal  flycatcher-related  section  7 
consultations  has  been  rare.  Projects 
initiated  by  Federal  agencies  in  the  past 
that  were  associated  with  maintenance 
of  rights-of-way  or  water  management 
such  as  those  initiated  by  Federal 
Highway  Administration  or  the  USBR 
may  occur  on  tribal  lands  in  the  future. 
When  we  review  projects  addres^ng  the 
flycatcher  pursuant  to  section  7  of  the 
Act,  we  commonly  examine 
conservation  measures  associated  with 
the  project  for  consistency  with 
.strategies  described  within  the  Recovery 
Plan.  Where  there  is  consistency  with 
managing  habitat  and  implementing 
conservation  measures  recommended  in 
the  Recovery  Plan  (as  is  the  case  for 
these  tribes),  it  would  be  unlikely  that 
a  con.sultation  would  result  in  a 
determination  of  adver.se  modification 
of  critical  habitat.  Therefore,  when  the 
threshold  for  adverse  modification  is 
not  reached,  only  additional 
conservation  recommendations  could 
result  out  of  a  section  7  consultation, 
but  such  measures  would  be 
discretionary  on  the  part  of  the  Federal 
agency. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners  and  the 
public  regarding  the  potential 
conservation  value  of  an  area,  and  it 
may  help  focus  management  efforts  on 
areas  of  high  value  for  certain  species. 
Any  information  about  the  flycatcher 
that  reaches  a  wide  audience,  including 
parlies  engaged  in  conservation 
activities,  is  valuable.  These  tribes  and 
pueblos  are  currently  working  with  the 
.Service  to  addre.ss  flycatcher  habitat  and 
conservation,  participate  in  working 
groups,  and  exchange  management 
information.  Because  these  tribes  and 
pueblos  have  developed  flycatcher 
specific  Management  Plans,  have  heen 
involved  with  the  critical  habitat 
designation  process,  and  are  aware  of 
the  value  of  their  lands  for  flycatcher 
conservation,  the  educational  benefits  of 
a  flycatcher  critical  habitat  designation 
are  minimized. 

Another  possible  benefit  of  the 
designation  of  critical  habitat  is  that  it 
may  strengthen  or  reinforce  some 


Federal  laws  such  as  the  Clean  Water 
Act.  These  laws  require  analysis  of  the 
potential  for  proposed  projects  to 
significantly  affect  the  environment. 
Critical  habitat  may  signal  the  presence 
of  sensitive  habitat  that  could  otherwise 
be  missed  in  the  review  process  for 
these  other  environmental  laws. 

Finally,  there  is  the  possible  benefit 
that  additional  funding  could  be 
generated  for  habitat  improvement  by  an 
area  being  designated  as  critical  habitat. 
Some  funding  sources  may  rank  a 
project  higher  if  the  area  is  designated 
as  critical  habitat.  Tribes  or  pueblos 
often  seek  additional  sources  of  funding 
in  order  to  conduct  wildlife-related 
conservation  activities.  Therefore, 
having  an  area  designated  as  critical 
habitat  could  improve  the  chances  of 
receiving  funding  for  flycatcher  habitat- 
related  projects.  However,  areas  where 
nesting,  migrating,  dispersing,  or 
foraging  flycatchers  occur,  as  is  the  case 
here,  may  also  provide  benefits  when 
projects  are  evaluated  for  receipt  of 
funding. 

Therefore,  because  of  the 
implementation  of  tribal  management 
plan  con.seiVation,  rare  initiation  of 
formal  .section  7  consultations,  the 
occurrence  of  territorial  and  migrant 
flycatchers  on  tribal  lands,  and  overall 
coordination  with  tribes  on  flycatcher- 
related  issues,  it  is  anticipated  that  there 
may  be  some,  but  limited,  benefits  from 
including  these  tribal  lands  in  a 
flycatcher  critical  habitat  designation. 
The  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  in  and 
affecting  such  habitat  require 
consultation  under  section  7  of  the  A(;t. 
Such  consultation  would  ensure  that 
adequate  protection  is  provided  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  However,  with  tribes 
and  pueblos  implementing  measures 
that  conserve  flycatcher  habitat 
combined  with  the  rarity  of  Federal 
actions  resulting  in  formal  .section  7 
consultations,  the  benefits  of  a  critical 
habitat  designation  are  minimized. 

Benefits  of  Exclusion — Tribal  Lands 
Implementing  Flycatcher  Management 
Plans 

The  benefits  of  excluding  these  tribal 
lands  from  designated  critical  habitat 
include:  (1)  The  advancement  of  our 
Federal  Indian  'I’rust  obligations  and  our 
deference  to  tribes  to  develop  and 
implement  tribal  conservation  and 
natural  resource  management  plans  for 
their  lands  and  re.source.s,  which 
includes  the  flycatcher;  (2)  the 
conservation  benefits  to  the  flycatcher 
and  its  habitat  that  might  not  otherwise 
occur;  and  (3)  the  maintenance  of 
effective  collaboration  and  cooperation 


to  promote  the  conservation  ofthe 
flycatcher  and  its  habitat,  and  other 
species. 

During  the  development  of  the 
flycatcher  critical  habitat  proposal  (and 
coordination  for  other  critical  habitat 
proposals)  and  other  efforts  such  as 
development  of  the  Recovery  Plan,  we 
have  met  and  communicated  with  , 
various  tribes  and  pueblos  to  discuss 
how  they  might  be  affected  by  the 
regulations  associated  with  flycatcher 
management,  flycatcher  recovery,  and 
the  designation  of  critical  habitat.  As 
such,  we  established  relationships 
specific  to  flycatcher  conservation.  As 
part  of  our  relationship,  we  have 
provided  technical  assistance  to  these 
tribes  and  pueblos  to  develop  measures 
to  conserve  the  flycatcher  and  its  habitat 
on  their  lands.  These  measures  are 
contained  within  the  management  plans 
that  we  have  in  our  supporting  record 
for  this  decision.  These  proactive 
at:tions  were  conducted  in  accordance 
with  Secretarial  Order  3206,  “American 
Indian  Tribal  Rights,  Federal-Tribal 
Trust  Responsibilities,  and  the 
Endangered  Species  Act”  (June  5,  1997); 
the  relevant  provision  of  the 
Departmental  Manual  of  the  Department 
of  the  Interior  (.512  DM  2);  and 
Secretarial  Order  3317,  “Department  of 
Interior  Policy  on  Consultation  with 
Indian  Tribes”  (December  1,  2011).  We 
believe  that  these  tribes  and  pueblos 
should  be  the  governmental  entities  to 
manage  and  promote  flycatcher 
conservation  on  their  lands.  During  our 
communication  with  these  tribes  and 
pueblos,  we  recognized  and  endorsed 
their  fundamental  right  to  provide  for 
tribal  resource  management  activities, 
including  those  relating  to  riparian 
habitat. 

We  received  tribal  management  plans 
specific  to  the  flycatcher  and  its  habitat 
from  eight  tribes  and  pueblos  (we 
address  an  additional  five  tribes  that 
developed  management  plans  within 
the  LCR  MSCP  exclusion  analysis).  All 
ofthe  proposed  critical  habitat  .segments 
we  identified  on  lands  managed  by 
tribes  and  pueblos  that  provided 
management  plans  are  where. migratory 
flycatchers  have  been  recorded  (or  are 
anticipated  to  occur)  or  where  territories 
have  also  been  detected.  Tribes  have 
expressed  that  their  lands,  and 
specifically  riparian  habitat,  are 
connected  to  their  cultural  and  religious 
beliefs,  and  as  a  result  they  have  a 
strong  commitment  and  reverence 
toward  its  stewardship  and 
conservation.  Many  tribes  recognize  that 
their  management  of  riparian  habitat 
and  conservation  ofthe  flycatcher  are 
common  goals  they  share  with  the 
.Service,  and  their  Management  Plans 
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are  based  on  strategies  found  in  the 
Recovery  IMan.  Some  of  tlie  common 
Management  Plans  strategies  are 
maintaining  riparian  con.servation  areas, 
preserving  habitat,  improving  habitat,  or 
having  no  net  loss  of  riparian  habitat. 
Tribes  also  have  project-by-project 
review  processes  in  place  that  allow 
evaluation  and  implementation  of 
conservation  measures  to  minimize,  or 
eliminate  adverse  impacts.  Some  tribes 
have  natural  resource  departments, 
which  have  experienced  biologists, 
conduct  flycatcher  surveys,  and 
maintain  databases  on  the  quality  of 
habitat  throughout  tribal  lands  and  the 
status  and  occurrence  of  migratory  and 
territorial  flycatchers.  Having  this 
information  available  to  tribes  creates 
effective  con.servation  through  any 
project  review  process.  The 
implementation  of  their  Management 
Plans  has  been  coordinated  and 
approved  through  appropriate  tribal 
processes,  such  as  tribal  councils. 
Overall,  these  commitments  toward 
management  of  flycatcher  habitat  likely 
accomplish  greater  conservation  than 
would  be  available  through  the 
implementation  of  a  designation  of 
critical  habitat  on  a  project-by-project 
basis. 

The  designation  of  critical  habitat  on 
the.se  tribal  or  pueblo  lands  would  be 
expected  to  adversely  impact  our 
working  relationship  with  these  tribes. 
During  our  discussions  with  these  tribes 
and  from  comments  we  received  on  the 
propo.sed  designation  of  critical  habitat, 
many  informed  us  that  critical  habitat 
would  be  viewed  as  an  intrusion  on 
their  sovereign  abilities  to  manage 
natural  resources  in  accordance  with 
their  own  policies,  customs,  and  laws. 
For  example,  the  Rincon  Tribe  states 
that  “A  critical  habitat  designation  on 
the  Reservation  woidd  have  an 
unfortunate  and  substantial  negative 
impact  on  the  working  relationship  the 
.Service  and  the  Rincon  band  have 
e.stablished”  (Mazzetti  2011,  p.  3).  The 
perceived  restrictions  of  a  critical 
habitat  designation  could  have  a 
damaging  effect  on  coordination  efforts, 
po.ssibly  preventing  actions  that  might 
maintain,  improve,  or  restore  habitat  for 
the  flycatcher  and  other  species.  To  this 
end,  wo  found  that  tribes  would  prefer 
to  work  with  us  on  a  government-to- 
government  basis.  The  La  Jolla  Band  of 
Lui.sefio  Indians  wrote  that  “*  *  *  we 
believe  that  proper  consultation  and 
partnering,  rather  than  regvdation,  will 
best  achieve  the  desired  result  of 
conservation,”  and  “La  Jolla  and  the 
.Service,  in  partnership  with  the  BIA, 
have  worked  hard  to  erase  the 
perception  of  past  negative  issues,  and 


establish  this  cooperative  relationship” 
(Peck  2011,  p.  2).  For  theso  reasons,  we 
believe  that  our  working  relationships 
with  the.se  tribes  would  be  better 
maintained  if  we  excluded  their  lands 
from  the  designation  of  llycatcher 
critical  habitat.  We  view  this  as  a 
substantial  benefit  since  we  have 
developed  a  cooperative  working 
relationship  with  the  tribes  and  pueblos 
for  the  mutual  benefit  of  flycatcher 
conservation  and  other  endangered  and 
threatened  species. 

We  indicated  in  the  proposed  rule 
that  our  final  decision  regarding  the 
exclusions  of  tribal  lands  under  4(b)(2j 
of  the  Act  would  consider  tribal 
management  and  the  recognition  of  their 
capability  to  appropriately  manage  their 
own  resources,  and  the  government-to- 
government  relationship  of  the  United 
States  with  tribal  entities  (76  FR  50.'>42; 
August  l.'i,  2011,  p.  .'■)0584).  We  also 
acknowledged  our  responsibilities  to 
work  directly  with  tribes  in  developing 
programs  for  healthy  ecosystems,  that 
tribal  lands  are  not  subject  to  the  .same 
controls  as  Federal  public  lands,  our 
need  to  remain  sensitive  to  Indian 
culture,  and  to  make  information 
available  to  tribes  (76  P’R  50542;  August 
15,  2011,  p.  50.596).  We  identified  all 
tribal  land  included  within  the  propo.sal 
as  areas  we  were  considering  for 
exclusion  and  our  continued 
coordination  with  tribes  and  pueblos 
(76  FR  50542;  August  15,  2011,  pp. 
50582-50583). 

We  coordinated  and  communicated 
with  tribes  and  pueblos  throughout  the 
revision  of  flycatcher  critical  habitat  by 
providing  them  information  on; 
Implementation  of  section  4(b)(2)  of  the 
Act;  the  Recovery  Plan;  Management 
Plan  templates,  guidance,  and  review; 
critical  habitat  schedules,  related 
documents,  and  public  hearings;  and 
our  interest  in  consulting  with  them  on 
a  government-to-government  basis  at 
their  rerpiest.  We  also  followed  up  our 
correspondence  with  telephone  calls 
and  electronic  mail  to  assist  with  any 
(juestions.  During  the  comment  period, 
we  received  input  from  many  tribes  and 
BIA  offices  expressing  the  view  that 
designating  flycatcher  critical  habitat  on 
tribal  land  would  adversely  affect  the 
Service’s  working  relationship  with  all 
tribes.  Many  noted  that  beneficial 
cooperative  working  relationships 
between  the  Service  and  tribes  have 
assisted  in  the  con.servation  of  listed 
species  and  other  natural  resources. 
They  indicated  that  critical  habitat 
designation  on  these  tribes  or  pueblos 
would  amount  to  additional  P’ederal 
regulation  of  .sovereign  Nations’  lands, 
and  would  be  viewed  as  an  unwarranted 
and  unwanted  intrusion  into  tribal 


natural  re.sourco  programs.  We  conclude 
that  our  working  relationships  with 
these  tribes  on  a  government-to- 
government  basis  have  been  extremely 
beneficial  in  implementing  natural 
resource  programs  of  mutual  interest, 
and  that  the.se  productive  relationships 
would  be  compromi.sed  by  critical 
habitat  designation  of  these  tribal  lands. 

In  addition  to  flyf:atcher  management 
plans,  we  anticipate  future  management 
plans  to  include  conservation  efforts  for 
other  listed  species  and  their  habitats. 

We  believe  that  many  tribes  and  pueblos 
are  willing  to  work  cooperatively  with 
us  and  others  to  benefit  other  listed 
species,  but  only  if  they  view  the 
relationship  as  mutually  beneficial. 
Consequently,  the  development  of 
future  voluntarily  management  actions 
for  other  listed  species  may  be 
compromised  if  these  tribal  lands  are 
designated  as  critical  habitat  for  the 
flycatcher.  Thus,  a  benefit  of  excluding 
these  lands  would  be  future 
con.servation  efforts  that  would  benefit 
other  listed  species. 

Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — Tribal  Lands 
Implementing  Flycatcher  Management 
Plans 

3’he  benefits  of  including  these  tribes 
and  pueblos  in  the  critical  habitat 
designation  are  limited  to  the 
incremental  benefits  gained  through  the 
regulatory  requirement  to  consult  under 
section  7  and  consideration  of  the  need 
to  avoid  adverse  modification  of  critical 
habitat,  agency  and  educational 
awareness,  potential  additional  grant 
funding,  and  the  implementation  of 
other  law  and  regulations.  However,  as 
discussed  in  detail  above,  we  believe 
these  benefits  are  minimized  because 
they  are  provided  for  through  other 
mechanisms,  such  as  (1)  the 
advancement  of  our  Federal  Indian 
Trust  obligations;  (2)  the  conservation 
benefits  to  the  flycatcher  and  its  habitat 
from  implementation  of  flycatcher 
management  plans;  and  (3)  the 
maintenance  of  effective  collaboration 
and  cooperation  to  promote  the 
conservation  of  the  flycatcher  and  its 
habitat. 

The  benefits  of  excluding  these  areas 
from  being  designated  as  flycatcher 
critical  habitat  are  more  significant  and 
include  encouraging  the  continued 
implementation  of  tribal  managcrment 
and  conservation  measures  such  as 
monitoring,  survey,  habitat  management 
and  protection,  and  fire-risk  reduction 
activities  that  are  planned  for  the  future 
or  are  currently  being  implemented. 
Tbe.se  programs  will  allow  the  tribes  to 
manage  their  natural  resources  to 
benefit  riparian  habitat  for  the 
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flycaleluir,  without  the  perception  ol 
Federal  Cloverninent  intrusion.  Tlhs 
philo.sophy  is  also  consistent  with  our 
published  policies  on  Native  American 
natural  rHsoun;e  management.  'I’he 
exclusion  of  tliese  areas  W'ill  likely  also 
provifle  additional  benefits  to  tlm 
flycatcher  and  other  li.sted  species  that 
would  not  otherwise  he  available 
without  the  Service’s  maintaining  a 
cooperative  working  relationship  with 
other  tribes  and  pueblos.  In  conclusion, 
W(!  find  that  the  benefits  of  excluding 
tluise  tribal  lands  (La  Jolla  and  Rincon 
Band  of  Luiseho  Mission  Indians  in 
(ialitornia;  Navajo  Nation  in  New 
Mexico  and  Utah;  San  C^arlos  Apacbe 
and  Yavapai-A|)acbe  Tribes  in  Arizona; 
Soutl)ern  Ute  'I’ribe  in  Colorado:  and 
Zuni  and  San  lldefonso  Pueblos  in  New 
Mexico)  from  critical  habitat 
designation  outweigh  the  benefits  of 
including  the.se  areas. 

Fxclusion  Will  Not  Result  in 
Fxtinction — Tribal  Lands  Implementing 
Flycatcher  Management  Plans 

As  noted  above,  the  Secretary,  under 
sei.tion  4(b)(2)  of  the  Act,  may  exclude 
areas  from  the  critical  liabitat 
designation  unless  it  is  determined, 
“based  on  the  best  scicmtific  and 
commertaal  data  available,  that  tbe 
failure  to  designate  such  area  as  critical 
habitat  will  result  in  tbe  extinction  of 
tbe  species  concermid.”  We  liave 
determined  that  exclusion  of  these 
tribes  and  pueblos  from  the  critic:al 
habitat  designation  will  not  result  in  the 
extinction  of  the  flycatcher.  First, 
Federal  activities  on  these  areas  that 
n*iay  affect  the  flycatcher  will  still 
nuiuire  consultation  under  section  7  of 
the  Act.  .Section  7(a)(2)  of  the  .'\ct 
>re(juires  Federal  agencies  to  (msure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardiz<!  the 
continued  existimce  of  list*)d  species. 
Therefore,  even  without  critical  habitat 
d(!signation  on  these  lands,  activities 
that  occur  on  these  lands  c:annot 
jeopardize  the  continued  existence  of 
the  flycatcher.  Even  so,  our  record 
demonstrates  that  formal  sef:tion  7 
(.(Jiisultations  raridy  occur  on  tribal 
lands,  which  is  likely  as  a  r(!sult  of 
existing  conservation  jdanning.  Second, 
each  of  these  tribes  and  pueblos  have 
committed  to  protecting  and  managing 
llycatcber  habitat  accf)rding  to  their 
management  plans  and  natural  re.sourct; 
management  objectives.  We  believe  this 
commitment  accomplishes  greater 
con.sfjrvation  than  would  he  available 
through  the  im[)lementation  of  a 
designation  of  critical  habitat  on  a 
project-bv-l)roject  basis.  With  the 
implementation  of  thes(;  con.s(!rvation 
measures.  ba.sed  ui>on  strategies 


(l(iveloj)ed  in  the  Rer:ov(!rv  Plan,  we 
hav(!  concluded  that  this  (!Xf:lusion  from 
critic:al  habitat  will  not  result  in  the? 
extinctif)!)  of  tlu;  flycatcher. 

At;cf)rdingly,  w<!  have  detiirminiitl  tliat 
the.se  tribes  and  pueblos  should  be 
(!Xt;hidi!d  under  subs(;ction  4(b)(2)  of  the 
Act  because  the  benefits  of  excluding 
these  lands  from  critical  habitat  for  the 
flycatcher  outweigh  the  Ixmefits  of  their 
inclusion,  and  the  exclusion  of  these 
lands  from  the  designation  will  not 
result  in  the  extinction  of  tin;  sjiecies. 

Tribal  Lon.sfirvalifui  Partnerships. 
Southern  California 

We  determimul  api)roximately  11.2 
km  (7.0  mi)  of  stream  segnumts  owned, 
administered  by.  or  set  aside  for  the  .sole 
and  exclusive  u.se  of  certain  .South(^rn 
(Ydifornia  tribes  (Ramona  Band  of 
Cabuilla  (0.4,  km,  0..'1  mi);  the  Pala  Band 
of  Luiseho  Mission  Indians  of  the  Pala 
Reservation  (8.2  km,  5.3  mi);  the  Barona 
Crouj)  of  Capital!  (irande  Band  of 
Mission  Indians  and  the  Viejas  (Baron 
Long)  (iroup  of  (^ajhtan  Grande  Band  of 
Mission  Indians,  which  jointly  manage 
the  C,apitan  Grande  Band  of  Diegueno 
Mission  Indians  Reservation  (0.0  km. 

0.3  mi);  and  the  lipay  Nation  of  .Santa 
Ysabel  (1.6  km,  1.0  mi))  i.ontain  the 
physir:al  or  biological  features  essential 
to  the  flycatcher  conservation,  and 
therefore  meet  the  definition  of  critical 
habitat  under  the  Act.  While  none  of 
the.se  .southern  (iaiifornia  tribes 
submitted  a  formal  management  plan 
identifying  specific  flyc:atcher 
conservation  measures,  our  relationship 
and  partnership  with  these  tribiis  is 
important  in  order  to  cooperate  towards 
flycatcher  recovery,  provide  technical 
assistance  on  implementing  flycatcher 
conservation  actions,  and  share 
information  on  flycatcher  distribution 
and  abundance  (.Service  2002,  Appendix 
N).  During  the  comment  jieriods,  some 
of  the.se  tribes  did  [irovide  some 
information  about  conservation  and 
educational  efforts,  which  we  identify 
in  each  tribe’s  introduction  (see  below). 

When  conducting  our  analysis  under 
.ser:tion  4(h)(2)  of  the  Act,  witli  regard  to 
these  tribal  lands,  we  consideretl  .several 
factors,  including  Executive  Order 
13175,  Presidential  Memorandum  (74 
FR  57879:  November  9,  200*)), 
.Secretarial  Order  320t),  our  existing  and 
future  partnerships  with  tribes,  and 
existing  conservation  strategies  or 
actions  that  tribes  are  currently 
implementing.  We  also  took  into 
consideration  any  conservation  actions 
that  are  jilanned  as  a  result  of  Ongoing 
government-to-government 
consultations  with  tribes.  Under  section 
4(b)(2)  of  the  Act,  the  .Secretarv  is 
exercising  his  di.sc.retion  to  exclude 


apjnoximatelv  11.2  km  (7.0  mi)  of 
stream  segments  comprised  of  tribal 
lands.  As  described  in  our  analysis 
below,  this  conclusion  was  reached  after 
considering  the  relevant  impacts  of 
specifying  these  areas  as  critical  habitat. 

The  longstanding  and  distinctive 
relationship  between  the  Federal  and 
tribal  governments  is  defined  by 
treaties,  statutes,  executive  orders, 
judicial  decisions,  and  agreements, 
which  differentiate  tribal  governments 
from  the  other  entities  that  deal  with,  or 
are  affected  by,  the  U.S.  Government. 
This  relationship  has  given  rise  to  a 
special  Federal  trust  responsibility 
involving  the  legal  responsibilities  and 
obligations  of  tbe  United  States  toward 
Indian  tribes  with  respect  to  Indian 
lands,  tribal  trust  resources,  and  the 
exercise  of  tribal  rights.  Pursuant  to 
these  authorities,  lands  have  been 
retained  by  Indian  tribes  or  have  been 
set  aside  for  tribal  use.  These  lands  are 
managed  by  Indian  tribes  in  accordance 
with  tribal  goals  and  objec:tives  within 
the  framework  of  applicable  treaties  and 
laws.  Secretarial  Order  3317, 
“Dejiartment  of  Interior  Policy  on 
Gonsultation  with  Indian  Tribes” 
(December  1, 2011),  outlines  the 
policies  and  the  responsdnlities  of  the 
llepartment  of  Interior  in  matters 
affecting  tribal  interests.  In  accordance 
with  .Secretarial  Order  3317;  Seiiretarial 
Order  3206,  “American  Indian  ’Tribal 
Rights,  Federal -’Tribal  'Tru.st 
Resjionsihilities,  and  the  Endangered 
Species  Act'’  (June  5,  1997);  and  the 
relevant  provision  of  the  Departmental 
Manual  of  the  Department  of  the  Interior 
(512  DM  2),  we  believe  that  fish, 
wildlife,  and  other  natural  resources  on 
tribal  lands  are  better  managed  under 
tribal  autborities,  policies,  and 
programs,  than  through  Fetleral 
regulation  wherever  jiossihle  and 
pracUcable.  We  also  recognize  our 
unique  responsibility  to  promote  tribal 
sovereignty  and  .self-governance.  Ba.sed 
on  this  philosophy,  we  believe  that,  in 
most  ca.ses,  designation  of  tribal  lands  as 
critical  habitat  would  provide  very  little 
additional  benefit  to  tbe  flycatcber. 
Furthermore,  we  believe  designating 
these  tribaf  lands  would  have  an  impact 
on  I’ederal  policies  promoting  tribal 
sovereignty  and  .self-governance  because 
designation  is  often  viewed  by  tribes  as 
an  unwarranted  and  unwanted  intrusion 
into  tribal  self-governance,  thus 
compromising  the  gbvernment-to- 
government  relationship  important  to 
achieving  our  mutual  goals  of  managing 
for  healthy  ecosystems  ujion  which  the 
viability  of  endangered  and  tbreatened 
species  jiopulations  depend. 

.Section  4(b)(2)  of  the  Act  allows  the 
Secretary  to  exclude  areas  from  critical 
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habitat  based  on  economic  impacts, 
impacts  to  National  security,  r)r  other 
relevant  impacts  if  the  Secretary 
determines  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
designating  the  area  as  critical  habitat, 
unless  such  exclusion  will  result  in  the 
extinction  of  the  species.  In  the  decision 
Center  for  Biological  Diversity,  v. 

Norton.  240  F.  Supp.  2d  1090  (D.  Ariz. 
2003).  the  court  held  that  a  positive 
working  relationship  with  Indian  tribes 
is  a  relevant  impact  that  can  be 
considered  when  weighing  the  relative 
benefits  of  a  critical  habitat  designation 
(also  see  Center  for  Biological  Diversity 
V.  U.  S.  Fish  and  Wildlife  Service,  No. 
09-CW-2216  W  (S.D.  Cal.  Sept.  26. 
2011)).  In  the  ca.se  of  the  flycatcher, 
critical  habitat  designation  would  have 
an  adverse  impact  on  our  relationship 
with  the  affected  tribes.  Most  tribes  we 
consulted  expressed  concern  about  the 
intrusion  into  tribal  sovereignty  that 
critical  habitat  designation  represents. 
C.omments  received  from  trilxis 
reaffirmed  this  concern  and  stated  they 
would  view  critical  habitat  designation 
on  their  lands  as  an  unwanted  intrusion, 
which  would  have  a  negative  impact  on 
tribal  sovereignty  and  self-governance 
and  on  the  relationship  between  the 
tribe  and  the  Service.  This  response  was 
cmisistent  with  responses  the  Service 
received  from  Indian  tribes  in  j)ast 
designations  (for  example,  revised 
critical  habitat  designation  for  the 
arroyo  toad  (76  FR  7246,  February  9, 
2011)).  In  addition,  exclusion  of  tribal 
lands  would  also  have  the  benefit  of 
promoting  a  positive  relationship 
between  the  Service  and  the  tribes  (in 
accordance  with  Secretarial  Order 
3206),  with  a  very  small  reduction  in 
the  benefits  of  designation  (primarily 
the  loss  of  section  7  consultation  to 
consider  adverse  modification  of  critical 
habitat). 

Coastal  California  Recovery  Unit:  Santa 
Ana  Management  Unit 

The  Ramona  Band  of  Cahuilla 

The  Ramona  Band  of  Cahuilla. 
California,  is  located  in  northern 
Riverside  County,  in  the  Santa  Ana 
Management  Unit,  and  contains  an 
approximately  ().4-km  (0.3-mi)  .stream 
segment  along  Bautista  Creek  that  meets 
the  definition  of  flycatcher  critical 
habitat.  Tribal  lands  of  the  Ramona 
Band  of  Cahuilla,  California,  along 
Bautista  Creek  were  not  within  the 
geographi(;al  area  known  to  be  occupied 
by  the  flycatcher  at  the  time  of  listing, 
but  have  since  had  document»jd 
occupancy  and  are  currently  considered 
occupied  and  will  be  subject  to  the 


consultation  requirements  of  the  Act  in 
the  future. 

Although  currently  there  is  no 
ilycatcher  managennmt  plan  for  thcise 
tribal  lands,  tbe  Service,  BIA,  and  tribe 
are  currently  coordinating  to  discuss 
flycatcher  management  on  the 
reservation  and  will  work  together  to 
promote  conservation  of  the  species  and 
its  habitat.  The  Ramona  Band  of 
Cahuilla,  California,  has  developed  draft 
conservation  measures  that  benefit  the 
flycatcher  and  its  habitat  and  has  stated, 
“the  Ramona  Band  of  (’.ahuilla  invites 
the  Department  to  work  with  the  tribe 
to  devise  and  adopt  its  plan”  (Gomez 

2012,  p.  2). 

(Coastal  California  Recovery  Unit;  San 
Diego  Management  Unit 

Pala  Band  of  Luiseno  Mi.ssion  Indians  of 
the  Pala  Re.servation 

The  Pala  Band  of  Luiseno  Mission 
Indians  of  the  Pala  Reservation, 
California,  is  located  in  northern  San 
Diego  County,  California,  in  the  San 
Diego  Management  Unit.  Approximately 
8.3  km  (5.2  mi)  of  the  San  Luis  Rey 
River  that  meets  the  definition  of 
flycatcher  critical  habitat  is  on  tribal 
land,  which  includes  tribal  reservation 
lands  and  pending  fee-to-trust  lands,  of 
the  Pala  Band  of  Luiseno  Mission 
Indians  of  the  Pala  Reservation, 
California.  Tribal  lands  of  the  Pala  Band 
•of  Mission  Indians  along  the  San  Luis 
Rey  River  were  within  the  geographical 
area  known  to  be  occupied  by  the 
flycatcher  at  the  time  of  listing,  are 
currently  considered  occupied,  and  will 
be  subject  to  tbe  consultation 
requirements  of  the  Act  in  the  future. 

The  tribe  developed  a  management 
plan  in  2005,  which  is  currently  being 
implemented  to  guide  management  and 
land  use  on  the  reservation.  .^Ithough 
the  Tribe  has  not  developed  a 
management  plan  specifically 
addressing  the  flycatcher,  they  have 
developed  a  management  plan  for  the 
federally  endangered  arroyo  toad 
(Anaxyrus  californicus],  which  provides 
ancillary  benefits  to  the  flycatcher  such 
as:  (1)  Maintenance  of  designated  open 
space  and  waterways  along  the  San  Luis 
Rey  River;  (2)  di.scouraging  development 
within  the  San  Luis  Rey  River;  and  (3) 
removal  of  nonnative  species. 

Additionally,  in  2010,  the  Tribe  was 
awarded  a  Tribal  Wildlife  Grant  to 
develop  a  tribal  Habitat  Gonservation 
Plan  (THCP),  in  cooperation  with  the 
Service.  The  purpose  of  the  THCP  is  to 
protect  the  Tribe’s  natural  resources, 
through  the  permitting  of  any  incidental 
take  occurring  during  land 
development,  in  return  for  providing 
coverage  to  listed  species,  including  the 


flycatcher,  and  other  t:overed  species  by 
minimizing  or  mitigating  for  impacts  to 
these  species  of  their  habitat.  The  Tribe 
is  currently  coordinating  with  the 
Service  in  the  initial  stages  of  the  THCP 
development. 

Also,  The  Pala  Environmental 
Protection  Agency  has  developed  an 
education  program  for  tribal  members  to 
ensure  awareness  of  habitat  and 
resource  constraints  on  the  Reservation 
(Smith  2011,  p.  4). 

Barona  Group  of  Gapitan  Grande  Band 
of  Mission  Indians  of  the  Barona 
Reservation,  California  and  the  Viejas 
(Baron  Long)  Group  of  C'-apitan  Grande 
Mission  Indians  of  the  Viejas 
Reservation,  California  (Capitan  Grande 
Reservation) 

The  Barona  Group  of  Capitan  Grande 
Band  of  Mission  Indians  and  the  Viejas 
(Baron  Long)  Group  of  Capitan  Grande 
Band  of  Mission  Indians  jointly  manage 
the  C,apitan  (irande  Re.servation.  The 
Capitan  Grande  Reservation  is  located 
in  San  Diego  County,  California,  in  the 
San  Diego  Management  Unit,  and 
contains  an  approximately  0.9  km  (0.6 
mi)  stream  segment  along  the  San  Diego 
River  that  meets  the  definition  of 
flycatcher  critical  habitat.  Tribal  lands 
jointly  managed  by  the  Barona  Group  of 
Capitan  Grande  Band  of  Mission  Indians 
of  the  Barona  Reservation,  California 
and  the  Viejas  (Baron  Long)  Group  of 
Capitan  Grande  Mission  Indians  of  the 
Viejas  Reservation,  ('alifornia,  along  the 
San  Diego  River  were  not  within  the 
geographical  area  known  to  be  occupied 
by  the  flycatcher  at  the  time  of  listing, 
but  have  since  had  documented 
occupancy  and  are  currently  considered 
occupietl  and  will  be  subject  to  the 
t;onsultation  requirements  of  the  Act. 

Although  currently  there  is  no 
flycatcher  management  plan  for  the 
(’.apitan  Grande  Reservation,  the 
.Service,  BIA,  and  both  Tribes  are 
currently  coordinating  to  discuss 
flycatcher  management  on  the 
reservation  and  will  work  together  to 
promote  conservation  of  the  species  and 
its  habitat.  The  Tribes  have  also  been 
working  closely  with  the  BIA  on  a  fuel 
reduction  project  for  fire  safety 
-  purposes,  which  provide  an  ancillary 
benefit  to  the  flycatcher  by  reducing  the 
likelihood  of  fire  that  might  affect 
flycatcher  habitat. 

Additionally,  as  discussed  in 
comments  we  received  from  the  Barona 
Group  of  Gapitan  Grande  Band  of 
Mission  Indians  and  the  Viejas  (Baron 
Long)  Group  of  Gapitan  Grande  Mission 
Indians,  the  Tribes  have  not  developed 
this  stream  segment,  nor  do  they  have 
any  intention  to.  They  described  that 
this  portion  of  the  San  Diego  River  is 
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not  inhabited  and  is  very  remote,  anti 
use  by  outside  parties  is  not  permitted 
and  is  only  accessed  for  bunting  and 
cultural  activities  by  tribal  members. 

(Coastal  (".alifornia  Recovery  Unit;  Salton 
Managtunent  Unit 

The  lipay  Nation  of  Santa  Ysabel 

The  lipay  Nation  of  Santa  Ysabel, 
California  Reservation  is  located  in 
eastern  San  DiiJgo  County,  California,  in 
the  Salton  Management  llnit,  and 
contains  an  approximjflely  l.O-km  (1.0- 
mi)  stream  segment  along  San  Felipe 
Creek  that  meets  the  definition  of 
flycatcher  critical  habitat.  Tribal  lands 
of  the  lipav  Nati«)n  of  Santa  Ysabel, 
(California,  along  San  Felipe  Creek  were 
not  within  the  geographical  area  known 
to  be  occupied  l)y  the  flycatcher  at  the 
time  of  listing,  but  have  since  had 
documented  occupancy  and  are 
currently  considered  occupied  and  will 
he  subject  to  the  consultation 
requirements  of  the  Act  in  the  future. 

Although  currently  there  is  no 
flycatcher  management  plan  h)r  the 
lipay  Nation  of  .Santa  Ysabel,  the 
Service,  BIA,  and  Tribe  are  currently 
coordinating  to  di.scuss  flycatcher 
management  on  the  reservation  and  will 
work  togetluir  to  promote  conservation 
of  the  .species  and  its  habitat.  The  lipay 
Nation  of  Santa  Y.sabel,  California,  has 
coordinated  anil  collaborated  with  the 
.Service  by  attending  tribal  coordination 
quarterly  meetings.  The  meetings 
facilitate  routine  communication  among 
the  .Service,  BIA,  and  tribal  governments 
on  upcoming  rulemakings,  species 
review's,  consultation  with  other  Federal 
agencies,  or  any  other  endangered 
species  issues  that  mav  be  of  intere.st  or 
concern  tribes.  These  meetings  also 
provide  a  forum  to  discuss  anv  fish  or 
wildlife  resource  management  issues  or 
concerns  tribal  governments  may  have 
and  w'ould  like  to  discuss  with  or  seek 
the  technical  assistance  of  the  .Service. 

Benefits  of  Inclusion — Southern 
California  Tribal  Partnerships 

As  discus.sed  above  under 
Application  of  Section  4(hj(2l  of  the  Act, 
Federal  agencies,  in  consultation  with 
the  .Servii:e,  mu.st  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  any  designated 
critical  habitat  of  siu:h  species.  The 
difference  in  the  outcomes  of  the 
jeopardy  atialysis  and  the  adverse 
modification  analysis  represents  the 
regulatory  benefit  and  costs  of  critical 
habitat. 

However,  for  some  species,  and  in 
.some  locations,  the  outcome  of  the.se 


analyses  will  he  similar,  becaicse  effects 
to  habitat  will  often  also  result  in  effects 
to  the  species.  While  .some  of  these 
stream  .segments  oi^ southern  ('alifornia 
tribal  lands  were  know'n  to  be  occupied 
by  flycatchers  at  the  time  of  listing  and 
others  were  not,  all  of  them  have  since 
had  documented  occupancy  and  are 
currently  considered  occiqjied  by  our 
criteria  established  within  this  rule  with 
either  the  known  occurrence  of 
territories  or  the  likelihood  of  l)eing 
used  by  migrating  flycatchers,  and 
therefore  will  be  subject  to  the 
consultation  requirements  of  the  Af:t  in 
the  future.  Though  a  jeopardy  and 
adverse  modification  analysis  must 
satisfy  two  different  standards,  any 
modifications  to  proposed  actions 
resulting  from  a  section  7  consultation 
to  minimize  or  avoid  impacts  to  the 
flycatcher  would  be  habitat  ba.sed,  as  the 
flycatcher  is  primarily  dependent  on  a 
properly  functioning  hydrological 
regime.  For  example,  bef;ause  the  stream 
s(!gments  we  identified  as  essential  in 
southern  (California  are  considered 
occupied,  any  impact  to  riparian  habitat 
would  directly  affect  the  species 
because  it  is  wholly  dependent  on 
riparian  habitat  for  breeding,  sheltering, 
feeding  and  rearing. 

Another  possible  benefit  of  including 
these  southern  (ialifornia  tribal  lands  as 
critical  habitat  is  the  public  education 
regarding  the  potential  conservation 
value  of  an  area  that  may  help  focus 
conservation  efforts  on  areas  of  high 
conservation  value  for  certain  species. 
Any  information  about  the  llycatcher 
and  its  habitat  that  reaches  a  wide 
audience,  including  jrarties  engaged  in 
conservation  activities,  is  valuable.  'I'he 
inclusion  of  tribal  lands  in  the 
flyi:atch(!r  propo.sed  critical  habitat  rule 
can  be  beneficial  to  the  species  boc:ause 
the  proposed  rule  identifies  those  lands 
that  are  essential  to  the  conservation  of 
the  flycatcher  and  which  may  require 
special  management  considerations  or 
protection.  I'he  process  of  proposing 
and  finalizing  revised  critical  habitat 
provides  the  opportunity  for  peer 
review'  and  public  comment  on  habitat 
w'e  determined  meets  the  definition  of 
critical  habitat.  This  process  is  valuable 
to  land  ow'ners  and  managers  in 
prioritizing  conservation  and 
management  of  identified  areas. 

However,  in  the  case  of  the  nyt;atcher, 
the  educational  benefits  have  largely 
been  realized  by  the  previous  efforts 
including  the  previous  critical  habitat 
designation  published  in  the  Federal 
Register  on  October  19,  (70  FR 

00880);  our  October  12,  20tU.  proposed 
critical  habitat  rule  (09  FR  00700);  the 
Recovery  Plan  (.Service  2002,  entire); 
our  first  flycatcher  critical  habitat 


designation,  published  July  22,  1997  (62 
FR  39129),  and  August  20,  1997  (02  FR 
44228);  the  final  flycatcher  listing  rule 
(00  FR  10094,  February  27.  1995).  In 
addition,  becau.se  of  our  efforts 
coordinating  with  the.se  southern 
(California  tribes  on  the  proposed  rule, 
we  believe  educational  benefits  have 
largely  been  realized  on  lands 
conirollod  by  or  set  aside  for  the  sole 
and  exclusive  use  of  tribes.  In  an  effort 
to  demonstrate  our  commitment  to  work 
closely  with  the  tribes  as  a  partner  in 
protecting  species  while  akso  respecting 
tribal  status,  the  Service  is  conducting 
ongoing  coordination  w'ith  all  the 
affected  southern  (California  tribes.  We 
believe  our  ongoing  coordination  with 
the  tribes  should  provide  sufficient 
future  education  about  the  llycatcher 
and  its  habitat,  facilitate  development  of 
management  plans  (for  reservations  that 
do  not  currently  have  management 
plans),  and  promote  flycatcher 
conservation  on  tribal  lands. 

An  additional  benefit  to  designating 
critical  habitat  is  to  ensure  that  listed 
species,  such  as  the  flycatcher,  have 
e.ssential  habitat  available  that  provides 
Jor  breeding,  sheltering,  feeding  and 
rearing  to  achieve  recovery  goals.  In 
keeping  with  our  tribal  trust 
responsibility,  Secretarial  Order  3200 
stales  that  when  designating  critical 
habitat,  we  shall  evaluate  and  document 
the  extent  to  w'hich  the  con.servation 
needs  of  listed  species  can  be  achieved 
by  limiting  the  designation  to  other 
lands.  For  the  flycatchor.  the  Recovery 
Plan  identifies  a  minimum  number  of 
territories  per  Management  Unit  that 
must  be  met  for  the  reclassification  and 
recovery  of  the  species  (Service  2002,  p. 
84).  A  minimum  number  of  50 
territories  must  be  met  for  the  .Santa  Ana 
Management  Unit,  125  territories  for  the 
San  Diego  Management  Unit,  and  25  for 
the  .Salton  Management  Unit  (.Service 
2002,  p.  84). 

Within  the  .Santa  Ana  Management 
Unit,  approximately  3,815  ha  (9,451  ac) 
of  lands  were  identified  as  essential  to 
the  nycatcher.  The  Ramona  Band  of 
(^aluiilla,  located  within  this 
management  unit,  only  consists  of  1.8 
ha  (4.4  ac)  of  land  identified  as  essential 
to  the  flycatcher.  Within  the  San  Diego 
Management  Unit,  approximately  3,827 
ha  (9,459  ac)  of  lands  were  identified  as 
essential  to  the  flycatcher.  The  Barona 
(iroup  of  Capital!  Grande  Band  of 
Mission  Indians  of  the  Barona 
Re.servation,  the  Viejas  (Baron  Long) 
Group  of  ('apitan  Grande  Mission 
Indians  of  the  Viejas  Reservation,  and 
the  Pala  Band  of  Lui.seno  Mission 
Indians  of  the  Pala  Reservation,  located 
within  this  management  unit,  only 
consists  of  283  ha  (700  ac)  of  land 
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identified  as  essential  to  the  flycatcher. 
Within  the  Salton  Management  Unit, 
approximately  312  ha  (772  ac)  of  lands 
were  identified  as  e.ssential  to  the 
tlycatcher.  The  lipay  Nation  of  Santa 
Ysabel,  located  within  this  management 
unit,  only  consists  of  9.0  ha  (22.1  ac)  of 
land  identified  as  essential  to  the 
flycatch(ir.  ThenTon?,  the  proposcxl 
tribal  lands  represent  a  very  small 
amount  of  the  essential  flycatcher 
habitat  available  in  these  Management 
Units. 

The  designation  of  flycatcher  critical 
habitat  may  also  trigger  some  of  the 
provisions  in  other  secondary  laws  such 
as  State  environmental  laws  if  they 
analyze  the  pf)tential  for  projects  to 
significantly  affect  the  environment, 
rhe  additional  protections  associated 
with  critical  habitat  may  be  beneficial  in 
areas  not  currently  conserved  or 
addressed  by  management  plans. 

Critif:al  habitat  may  signal  tin;  pre.sence 
of  sensitive  habitat  that  could  otherwise 
he  missed  in  the  review  process  for 
these  other  environmental  laws. 
However,  we  believe  that  fish,  wildlife, 
and  other  natural  resources  on  tribal 
lands  are  Indter  inanag(id  under  tribal 
authorities,  policies,  and  programs  than 
through  Federal  regulation  wherever 
possible  and  practicable. 

'I'he  stream  segments  we  identified  as 
es.sential  on  these  .southern  California 
tribal  lands  art;  considered  occupied.  As 
a  result,  we  find  that  the  incnunental 
regulatory  benefits  of  critical  habitat 
designation  on  these  tribal  lands  may  be 
minimal.  Additionally,  we  believe  the 
educational  benefits  of  critical  habitat 
designation  on  the.se  southern  C^alifornia 
tribal  lands  may  have  been  realized 
through  publication  of  the  listing  rule 
for  the  flycatcher,  previous  critical 
habitat  designations,  the  propo.sed  rule 
to  revise  critical  habitat,  and  Recovery 
Plan.  Therefore,  we  find  the  liniitcid 
incremental  regulatory  and  educational 
benefits  of  critical  habitat  designation  to 
be  largely  redundant  with  that  provided 
by  listing,  previous  critical  habitat 
designations,  and  pa.st  recovery 
planning  efforts. 

Benefits  of  Fxclusion — Southern 
California  Tribal  I’artnerships 

Under  Secretarial  Order  3206, 
American  Indian  Tribal  Rights,  Federal- 
Tribal  Trust  Responsibilities,  and  the 
Act,  we  recognize  that  we  must  carry 
out  our  responsibilities  under  the  Act  in 
a  manner  that  harmonizes  the  Federal 
tru.st  responsibility  to  tribes  and  tribal 
sovereignty  w'hile  .striving  to  ensure  that 
tribes  do  not  bear  a  disproportionate 
burden  for  the  conservation  of  listed 
species,  so  as  to  avoid  or  minimize  the 
potential  for  conflict  and  confrontation. 


In  accordance  with  the  Presidential 
memorandums  of  April  29,  1994,  and 
November  9,  2009,  we  believe  that,  to 
the  maximum  extent  possible,  tribes  are 
the  appropriate  governmental  entities  to 
manage  their  lands  and  tribal  trust 
resources,  and  that  we  are  responsible 
for  strengthening  government-to- 
government  relationships  with  tribes. 
Because  of  the  unique  government-to- 
government  relationship  between  Indian 
tribes  and  the  United  States,  it  is 
important  for  us  to  establish  and 
maintain  an  effective  working 
relationship  and  mutual  partnership 
with  these  southern  California  tribes  to 
promote  the  conservation  of  the 
flycatcher  and  other  .sensitive  species. 
Maintaining  positive  working 
relationships  with  tribes  is  key  to 
implementing  natural  resource 
programs  of  mutual  interest,  including 
habitat  con.servation  planning  efforts. 

During  the  public  comment  [)(!riod. 
we  received  comments  from  tribes 
expressing  their  view  that  critical 
habitat  designation  is  an  unw'arranted 
and  unwanted  intrusion  into  tribal  self- 
governance.  This  sentiment  has  been 
expressed  by  other  tribes  in  previous 
rulemakings  (such  as  the  2007  proposed 
critical  habitat  designation  for 
peninsular  bighorn  sheep  (72  FR  .‘57739; 
October  10,  2007),  2009  propo.sed 
critical  habitat  designation  for  Casey’s 
June  beetle  (74  FR  32857;  July  09,  2009), 
and  2009  propo.sed  revised  critical 
habitat  designation  for  arroyo  toad  (74 
FR  52tn2;  October  13,  2009).  Critical 
habitat  designation  on  the.se  southern 
(ialifornia  tribes  would  potentially 
damage  our  working  relationship  with 
the  tribes.  We  believe  excluding  tln^se 
southern  C]alifornia  tribes  from  critical 
habitat  will  help  preserve  the 
relationships  we  have  worked  to 
develop  and  are  currently  building  with 
the  tribes,  and  foster  future 
|)artnerships. 

Therefore,  we  believe  significant 
benefits  would  be  realized  by  forgoing 
designation  of  critical  habitat  on  tribal 
lands  managed  by  the.se  southern 
California  tribes.  These  benefits  include: 
(l)  Continuation  and  stnmgthening  of 
our  effective  working  relationships  with 
the  tribes  to  promote  conservation  of  the 
flyt:atcher  and  its  habitat;  (2)  allowing 
for  continued  meaningful  collaboration 
and  cooperation  in  working  toward 
recovering  this  species,  including 
conservation  benefits  that  might  not 
otherwise  occur;  and  (3)  encouragement 
of  other  tribes  to  complete  managemtmt 
plans  in  the  future  on  other  n;.servations 
for  this,  and  other  federally  listed  and 
sensitive  species,  and  engage  in 
meaningful  collaboration  and 
cooperation. 


Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — Southern 
California  Tribal  Partnerships 
We  reviewed  and  evaluated  the 
benefits  of  inclusion  and  the  benefits  of 
exclusion  of  these  southern  California 
tribal  lands  as  flycatcher  critical  habitat. 
Including  the.se  tribal  lands  in  the  final 
revised  critical  habitat  designation  for 
the  flycatcher  would  likely  provide 
minimal  additional  protection  under 
section  7(a)(2)  of  the  Act  when  there  is 
a  Federal  nexus,  and  the  designation 
will  also  not  likely  add  benefits  as  an 
educational  tool  for  tribal  members 
regarding  the  flyt:atcher  and  the 
physical  and  biological  features 
essential  to  its  conservation.  We  believe 
pa.st  and  future  coordination  with  these 
.southern  ('.alifornia  tribes  will  provide 
sufficient  education  regarding  flycatcher 
habitat  conservation  needs.  We  al.so 
anticipate  limited  ancillary  benefit  from 
other  environmental  laws  if  these  areas 
are  designated  as  critical  habitat  because 
of  the  listing  of  the  flycatcher  as  an 
endangered  species  and  the  educational 
awareness  of  these  tribes.  Ab.sent  critical 
habitat  on  tribal  lands,  future  projects 
requiring  Federal  funding, 
autliorization,  or  permits  would  .still  be 
subject  to  consultation  under  .section 
7(a)(2)  of  the  Act  to  ensure  such  projects 
will  not  jeopardize  the  continued 
existence  of  the  flycatcher;  therefore,  w(* 
believe  the  additional  limited  nigulatory 
incremental  benefit  of  designating 
critical  habitat  on  th(!se  southern 
California  tribal  lands  is  minimized.  In 
addition,  the  propo.sed  tribal  lands  as 
e.ssential  to  the  llycatcher  repre.sents  a 
very  small  portion  of  essential  habitats 
in  eac.h  effect(!d  management  unit. 
Therefore,  in  keeping  with  our  tribal 
trust  responsibilities  as  stated  in 
Secretarial  Order  3206,  we  believe  that 
the  con.servation  needs  of  the  llycatcher 
can  b(;  achiev(;d  by  limiting  the 
designation  to  other  non-tribal  lands. 

(’onversely,  the  benefits  of  excluding 
these  southern  California  tribal  lands  as 
flycatcher  critical  habitat  are  significant. 
Exclusion  of  these  latids  from  critical 
habitat  will  help  pre.serve  the 
partnershij)  we  have  developed  with  the 
trilxis  and  strengthen  those  we  are 
building  with  other  tribes,  and  foster 
future  partnerships  and  development  of 
management  plans.  ’These  tribes  and  the 
BIA  emphasized  through  comment 
letters  their  belief  that  designation  of 
critical  habitat  on  tribal  land 
und»;rmine.s  tribal  sovereign 
governmental  authority  and  interferes 
with  the  cooperative  government-to- 
gov*?rnment  trust  relationship  between 
the  tribes  and  the  United  .States.  We  are 
committed  to  working  with  our  tribal 
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partners  to  further  the  conservation  of 
the  flycatcher  and  other  endangered  and 
threatened  species.  Tlie  partnerships  w'e 
have  and  are  developing  with  the.se 
southern  California  tribes  will  help 
facilitate  cooperation  towards  flyc.atcher 
recovery,  implementation  of  flycatcher 
conservation  actions,  and  the  sharing 
information  on  llycatcher  distribution 
and  abundance.  'I’herefore,  in 
consideration  of  the  relevant  impact  to 
our  government-to-government 
relationship  with  these  southern 
California  tribes  and  our  current  and 
future  conservation  partnerships,  we 
determined  the  significant  benefits  of 
exclusion  outweigh  the  benefits  of 
critical  habitat  designation. 

In  summary,  we  find  that  the 
exclusion  of  these  southern  California 
tribal  lands  from  this  final  revi.sed 
critical  habitat  will  preserve  our 
partnership  with  the  tribe  and  foster 
future  collaborative  efforts  to  conserve 
and  recover  the  flycatcher.  These 
partnership  benefits  are  significant  and 
outweigh  the  limited  potential 
regulatory  and  educational  benefits  of 
including  11.2  km  (7.0  mi)  of  stream 
within  these  southern  (California  tribal 
lands  as  flycatcher  critical  habitat. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Specie.s — Southern  (California 
Tribal  Partnerships 

We  determined  that  the  exclusion  of 
11.2  km  (7.0  mi)  of  stream  along  these 
southern  (California  tribal  lands  from 
this  revised  final  designation  «)f 
flycatcher  critical  habitat  will  not  result 
in  extinction  of  the  species.  The 
jeopardy  standard  of  section  7(a)(2)  of 
the  Act  and  routine  implementation  of 
conservation  measures  through  the 
section  7  consultation  process  due  to 
flycatcher  and  other  federally  listed 
spc!cies  occupancy  provide  assurances 
that  this  species  will  not  go  extinct  as 
a  result  of  exclusion  from  critical  habitat 
designation.  Additionally,  the  combined 
amount  of  these  tribal  lands  and 
individually  within  their  Management 
Units  represents  a  small  portion  of  the 
overall  amount  of  stream  segments 
designated  within  the  Santa  Ana,  .San 
Diego,  and  Salton  Management  Units. 
Therefore,  based  on  the  above 
discussion  the  Secretary  is  exercising 
his  discretion  to  exclude  ajiproximately 
11.2  km  (7.0  mi)  along  stream  segments 
within  the.se  .southern  (’alifornia  tribal 
lands  from  this  final  revised  critical 
habitat  designation. 


'I'ribal  Conservation  Partnerships,  New 
Mexico 

Rio  Grande  Recovery  Unit,  Upper  Rio 
(irande  Management  Unit 

Both  the  Ohkay  Owingeh  (formerly 
referred  to  as  the  San  )uan  Pueblo)  and 
the  Santa  (3ara  Pueblo  occur  adjacent  to 
each  other  along  the  upper  Rio  (  Jrande 
in  New  Mexico.  Because  they  share 
similar  locations,  habitat  conditions, 
issues,  and  concerns,  and  they  can 
cooperate  and  implement  similar 
projects  from  similar  sources,  our 
exclusion  analysis  for  these  two  pueblos 
is  combined  below.  Neither  of  these 
pueblos  submitted  a  flycatcher  specific 
management  plan,  because  they  manage 
their  lands  in  a  holistic  manner. 
However,  they  both  have  established 
conservation  partnerships  with  the 
Service  and  have  im})lemented 
conser\'ation  and  recovery  actions  for 
the  improvement  of  riparian  habitat  and 
the  llycatcher.  As  a  result,  in  order  to 
niduce  replication  of  similar  text,  we 
have  combined  our  exclusion  analysis 
for  these  pueblos  below, 

(])hkay  Owingeh  Pueblo  (San  )uan) 

Ohkay  Owingeh  Pueblo  is  located 
along  the  Rio  Grande  ju.st  north  of 
Espanola  in  Rio  Arriba  County,  New 
Mexico,  and  adjoins  the  lands  of  Santa 
Clara  Pueblo.  The  Ohkay  Owingeh 
Pueblo  includes  the  southern  or 
down.stream  end  of  the  Velarde  reach  of 
the  Rio  Grande,  and  compri.ses  the 
largest  contiguous  area  of  generally 
intact  riparian  woodlaiul,  as  well  as  the 
largest  riparian  area  under  the  control  of 
a  single  landowner,  within  the  Velardi; 
reach.  A  total  of  about  Iti.ti  km  (10.3  mi) 
of  the  Rio  (irande  are  located  within  the 
Pueblo  and  over  450  ha  (1 100  acres)  of 
riparian  habitat  are  .still  extant  within 
the  Pueblo  boundaries.  We  proposed  a 
9.3-km  (5.8-mi)  .segment  of  the  Rio 
Grande  on  Ohkay  Owdngeh  F’ueblo  as 
llycatcher  critical  habitat. 

While  the  Ohkay  Owingeh  Pu(;hlo 
does  not  have  a  flycatcher  specific 
Management  Plan,  they  have 
implemented  flycatcher  habitat 
management  and  protection  measures. 
We  have  con.soliilated  information  on 
the  past,  present,  and  future  voluntary 
measures,  habitat  improvement  projects, 
and  management  to  conserve  the 
flycatcher  and  its  habitat  on  lands  of 
Ohkay  Owingeh  Pueblo. 

Ba.sed  on  their  traditional  beliefs  and 
ties  to  the  bosque  (or  riparian  area),  the 
Ohkay  Owingeh  Pueblo  »:ontinues  to 
protect,  conserve,  and  improve  the 
riparian  habitat  the  flycatcher  relies 
uprm.  The  Pueblo  has  inve.sted  a 
significant  amount  of  ongoing  time  and 
effort  to  address  the  needs  and  recovery 


of  the  flycatcher.  In  addition,  based  on 
the  long-term  goals  of  restoring 
additional  wetland  and  native  habitat, 
the  Pueblo  has  shown  that  it  is 
managing  its  re.sources  to  meet  its 
traditional  and  cultural  needs,  while 
addressing  the  con.servation  needs  of  the 
flycatcdier.  Gurrently,  both  the  Ohkay 
Owingeh  and  Santa  Clara 
Environmental  Affairs  Department 
employs  tribal  members  w'ho  work  on 
holistic  habitat  improvement  and 
management,  which  includes 
endangered  and  threatened  species  and 
their  habitat. 

The  long-term  goal  of  riparian 
management  on  Ohkay  Owingeh  Pueblo 
is  to  make  significant  additions  of 
wetland  areas  for  breeding  flycatchers, 
as  well  as  implement  innovative 
management  techniques,  decrease  fire 
hazards  by  restoring  native  vegetation, 
share  information  wdth  other  habitat 
managers,  utilize  habitat  managment 
projects  in  the  education  of  the  tribal 
community  and  surrounding 
community,  and  provide  a  working  and 
training  environment  for  the  people  of 
the  Pueblo. 

In  june  of  1993,  the  flycatcher  was 
documented  on  the  west  side  of  the  Rio 
(Frande  at  Ohkay  Owingeh  Pueblo  as  a 
biological  assessment  was  being 
prepared  for  the  proposed  NM  74  Bridge 
project.  The  project  proposed  to  replace 
an  existing  bridge  and  two-lane  road 
section  with  a  newly  located  bridge  and 
two-lane  road  with  shoidders. 
Subsequent  evaluations  indicated  that  a 
viable  population  of  flycatchers  w'as 
utilizing  the  area. 

The  presence  of  the  flycatcher 
prompted  the  Pueblo  to  manage  and 
improve  riparian  habitat  and  as.sociated 
wetlands  for  the  flycatcher.  Habitat 
within  the  Pueblo  is  much  degraded 
relative  to  historic  conditions  for  two 
main  reasons;  (1)  River  channelization 
that  has  cau.sed  drying  of  the  floodplain 
desiccation,  ces.sation  of  overbank 
flooding,  and  disruption  of  river 
function  proce.sses;  and  (2)  intensive 
invasion  by  nonnative  trees,  primarily 
Russian  olives.  The  increasing 
frequency  and  severity  of  fires  in  the  Rio 
Grande  riparian  area,  accompanied  by 
changes  in  vegetation  and  the  water 
regime,  und<;rscored  the  urgency  the  . 
need  to  reduce  habitat  stressors  and 
improve  stream  function  and  riparian 
habitat. 

The  Ohkay  Owingeh  Pueblo 
immediately  began  management  and 
conservation  projec:ts  to  benefit  the 
flycatcher  following  the  bridge  project. 
One  ha  (2  ac)  of  native  riparian 
vegetation  were  planted  on  the 
reclaimed  old  roadway:  0.1  ha  (0.22  ac) 
of  riparian  vegetation  were  planted 
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adjaeiait  to  the  new  bridge:  0.4  lia  (1  ae) 
ofTiparian  woodland  was  rc'storod 
adjacent  to  the  project:  and  wetland 
restoration,  whicli  inclmled  open  water 
and  saturated  soils,  was  dev«!lo|)ed  at 
three  sit(!s  encom|)assing  anotliiM-  0.4  ha 
(1  ac). 

Since  IttOO.  the  OiKihlo  has  initiated 
or  complelt'd  a  varietv  ol  habitat 
improvement  and  conservation  proj(a:t.s, 
including  furtluir  wetland  creatifiji  and 
expansion,  Hycatcluir  hahital 
enhancement  with  viigelation  and  open 
water,  and  management  to  im|)rove  the 
occurrence  of  native  riparian  habitat. 
These  proj<a:ts  wen;  funded  through 
various  programs  oi  the  luivironniental 
I’rotection  Agency.  Wildland  Urban 
Interface  (lollahorative  Forest 
R(;storation  I’rogram,  luidaiignrtfd 
Si)ecies  Act  Collaborative  I’rogram, 
Service  Partners  for  Fish  ami  Wildlife 
I’rogram,  and  tin;  Slati;  of  New'  Mexico. 
In  total,  these  proj(M;ts  addressed  801  ha 
(744  ac)  of  habitat  on  the  I’ueblo  with 
direct  iiiid  indir(;ct  bt;nefits  to  the 
flycatcher.  The  project  im|)lementalions 
include  conservation,  monitoring,  and 
management  for  the  flycatch(;r  into  the 
future.  Those  efforts  contribute  to  the 
long-term  goals  of  r(;covery  for  the 
fivcatcher.  in  addition  to  the  habitat 
w'ork,  the  r’u(;blo  supports  tlycatcher 
surveys  and  nest  monitoring  on  the 
I’ueblo  lands. 

In  2004,  the  I’ueblo  s])onsored  a 
multi-organization  riparian  restoration 
conference  on  tiieir  laiuls  and  are 
collabofating  with  nearby  pueblos  and 
agencies  on  improving  stream  function 
and  ri|)arian  habitat.  Their  management 
efforts  and  flycatcher  conservation  were 
higldighteil  at  the  coiderence.  As  suf:h, 
the  .Service  and  its  partn(;rs  gained 
valuable  .information  about  restoring 
llycatcher  habitat  and  management 
techniqu(;.s  that  c:an  b(;  ai)plied  to  oth(;r 
riparian  areas.  In  200.'i,  they  formalized 
this  effort  bv  entering  into  an  agre(;ment 
wdth  the  m;arhy  pueblos  and  the  (.'or])s 
to  protec;t  and  im[)rove  rljjarian  habitat, 
in  part,  bv  conducting  a  watershed 
feasibility  study  on  tribal  lands. 

.Santa  Clara  I’ueblo 

Santa  tilara  I’ueblo,  is  locat(;d  in  Rio 
Arriba  Countv,  New  Mexico,  and 
adjoins  the  lands  of  Ohkay  Cw'ingeb 
Pueblo.  The  .Santa  Clara,  Ohkay 
Ow'ingeh,  and  San  Ildefonso  Pueblos 
form  nearly  a  contiguous  segment  of  the 
Rio  Grande.  The  .Santa  Clara  Pueblo 
encompasses  more;  than  21,448  ha 
(53,000  ac)  of  diverse  v(;getatjve 
communities,  including  a|)proximately 
714  ha  (1,704  ac)  of  ri])arian  habitat 
along  tin;  Rio  Cramh;.  Wi;  propo.sed  a 
10.2-km  (0.4-mi)  segment  of  the  Rio 


Cramh;  on  Santa  Clara  Pueblo  as 
flycatcher  critical  habitat. 

While  the  Santa  Cilara  Pueblo  does  not 
have  a  flycatcher  specific  Management 
Plan,  they  have  implemented  flycatcher 
habitat  management  and  protection 
measur(;s.  We  have  consolidated 
information  on  tin;  past,  pr(;senl,  and 
future;  voluntarv  measures,  restoration 
proj(;e:ls,  and  managenn;nl  to  con.serve; 
the  flycatcher  and  its  habitat. 

The  Rio  Crande  is  an  integral  part  of 
the  Santa  Clara  Pueblo’s  history, 
f:ulture,  and  conlinm;d  pre.s(;rvation  as  a 
honn;land.  They  view'  all  of  their  natural 
resources,  including  the  Rio  Grande 
riparian  ari;a,  as  important  to  the 
survival  of  the  Santa  Clara  peo])le.  Many 
of  the  various  vegetative  communities 
within  the  Pm;blo  and  the  innumerable 
w'ildlife  sjeecies  they  support  have 
significant  traditional  and  spiritual 
value  tf)  tin;  tribal  peoph;. 

In  )une  of  1893,  the  tlycatcher  w'as 
documented  on  the  we.st  side  of  the  Rio 
Cramh;  north  of  the  NM  74  bridge  as  a 
f)iological  assessment  was  being 
prepared  for  the  propo.sed  bridge 
project.  I'he  project  proposed  to  rej)lace 
an  existing  bridge  and  two-lane  road 
section  with  a  m;wly  locat(;d  bridge  and 
tw'o-lane  road  w'ith  shoulders. 
Subsequent  evaluations  indicated  that  a 
viable  population  of  flycatchers  w'as 
utilizing  the  area  and  w'as  nesting  on  the 
site  at  Ohkay  Owingeh  Pueblo,  but 
adjacent  to  Santa  Clara  Pueblo.  Wo  have 
determined  in  the  criteria  described  in 
this  rule,  that  the  upper  Rio  Grande 
through  the  .Santa  Clara  Pueblo  is 
occupied  by  flycatchers  because  of  Ibe 
detections  of  f1vi:atcher  territories 
throughout  the  length  of  the  Rio  Grande, 
and  its  migratory,  disp(;rsal,  and 
foraging  behavior. 

Over  the  last  11  years,  the  .Santa  (8ara 
Pueblo  has  restored  riparian  habitat  for 
the  good  of  tin;  entire  land.scape  and 
associat(;d  wetlands  for  tin;  flycatcher.  . 
The  .Santa  Clara  Pueblo  has  partner(;d 
W'ith  the  .Service,  blA,  II.SF.S,  Nj;w’ 
Mexico  Natural  Resource  Department, 
and  New  Mexico  Association  of 
Conservation  Districts.  Habitat  w’ithin 
the  Pueblo  is  d(;graded  r(;lative  to 
historic  conditions  for  two  main 
reasons:  (1)  River  channelization  that 
has  caused  drying  of  the  floodplain, 
cessation  of  overbank  flooding,  and 
disruption  of  river  funclion  prof:osses; 
and  (2)  intensive  invasion  by  nonnative 
trees,  primarilv  Russian  olives.  The 
incr(;asing  frequent.y  and  severity  of 
fires  in  the  Rio  Grande  riparian  habitat, 
acconq)anied  by  changes  in  vegetation 
and  the  water  r(;gime,  underscores  the 
urgency  (jf  to  reduce  habitat  .stressors 
and  improve  Lbe  quality  of  riparian 
habitat. 


In  2806  and  2008,  the  .Santa  (8ara 
Pueblo  received  a  Tribal  Wildlife  Grant 
from  the  .Service  to  help  develop  multi- 
storied  riparian  vegetation.  These 
I)rojects  occurred  at  two  sej)arate 
locations  (Hig  Rock  Pond  and  Barrancos 
Arroyo),  but  both  focus(;d  on  reducing 
hazardous  fuels,  removal  of  trash,  and 
wetland  and  riparian  habitat  expansion 
and  enhancement.  'I'he  Barrancos 
Arroyo  Project  resulted  in  ()lanting  over 
30,000  native  shrubs,  trees,  and 
herbaC(;ous  wetland  plants.  In  2008,  the 
Santa  C.lara  Pueblo  rec(;ived  a  “Habitat 
Enhancement  Award"  from  the  New 
Mexico  Rij)arian  Council  due  to  the 
Pueblo’s  out.standing  riparian  liabitat 
improvement  w'ork. 

As  mentioned  above,  in  2005  the 
.Santa  Clara  Pueblo,  along  w'ith  the 
adjacent  pueblos  of  Ohkav  Owingeh  and  | 

•San  lldefon.so  partner(;d  with  the  Corps 
by  ent(;ring  into  an  agreement  to  protec;t 
and  improve  riparian  habitat,  in  part,  bv 
conducting  a  watershed  f(;asibility 
study.  This  feasibility  study,  explores 
ways  to  holistically  developed  projej:ts 
to  improve  the  function  of  the  river  and 
n;duci;  impacts  of  flooding  that  is 
anticipat(;d  to  improve  overall  riparian 
hahilat  conditions,  including  those  for 
tin;  flycatcher. 

Fh;nefits  of  inclusion — Ohkay  Ow'ingeh 
and  .Santa  (ilara  Pueblo 

As  discussed  above  under 
Application  of  Section  4ll))l2)  of  the  Act, 

F(;deral  agencies,  in  consultation  w'ilh 
tin;  .Service;,  must  ensure  that  th(;ir 
actions  an;  not  likely  to  jeopardize  the 
c:ontinm;d  existenc:e  of  any  iisti;d 
sp(;ci{;s  <jr  r(;sult  in  the  destruution  or 
adverse;  modifie:ation  eif  any  designated 
critie;al  habitat  of  such  spe;cie;s.  The 
eliffe;re:ne:e;  in  the;  e)ute:e)me;s  eef  tlie 
jeoparely  analysis  ami  the  eielverse 
moelifie;ation  analysis  repre;se;nls  the 
regulateery  bemefil  ami  ceists  of  crilie;al 
habitat. 

Tin;  Rie)  (iraneie;  within  the  iq)pe;r  Rio 
Granele;  Management  Units  is  known  to 
be;  e)e;ciq)ieel  by  flycatcbers  and 
thei'e;fe)re,  if  a  Fe;deral  ae;tiein  eer 
j)e;rmitting  eK:e:urs,  tbere  is  a  e;atalyst  for 
e;valuation  umler  S(re:tie»n  7  of  the  Ae:t. 
Ourse;e:lion  7  e;on,sultation  histeerv  at  the 
peiebleis  of  Ohkay  Ow'inge;h  and  .Santa 
Clara  shows  that  sine:e;  listing,  no  feirmal 
se;e:tie)n  7  e:e)nsultatie)ns  aeielressing  the 
I1ye:atcher  have;  oce;urred  im|)lementing 
fe;ele;ral  actieens.  We  have  e;onelucte;d 
infeerenal  e:e)nsultatie)ns  with  age;ncies 
implementing  ae.lieens  or  providing 
funding  on  the  pueblos,  prervided  the 
le;chnie.al  assistane:e  een  preejee-.t 
implementaliem,  and  the  (Forps  has 
e:oorelinate;d  with  the  [niebleis  aleeng  the 
iqjper  Rio  Grande  on  proje;cts.  Howeven, 
eeverall,  sine.e  listing  in  1995,  no  formal 
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section  7  consultations  have  occurred  at 
the  pueblos  of  Ohkay  Owingeh  and 
Santa  Clara.  Effects  to  the  flycatcher 
from  federal  projects  have  all  resulted  in 
insignificant  and  discountable 
conclusions  because  conservation 
measures  have  focused  on  habitat 
improvement  and  management  for  the 
flycatcher  and  its  habitat.  Because  of 
how  the  Pueblo  has  chosen  to  manage 
and  conserve  their  lands  and  the  lack  of 
pa.st  section  7  consultation  history,  we 
do  not  anticipate  that  actions  by  the 
pueblos  would  considerably  change  in 
the  future,  generating  a  noticeable 
increa.se  in  section  7  consultations  that 
would  cause  impacts  to  flycatchers  and 
flycatcher  habitat.  Therefore,  with 
migratory  and  territorial  flycatchers 
using  the  pueblos  and  no  formal  section 
7  consultations  completed,  the  effect  of 
a  critical  habitat  designation  on  these 
lands  is  minimized. 

Should  we  designate  critical  habitat 
on  the  pueblos,  our  previous  section  7 
consultation  history  indicates  that  there 
could  be  some,  but  likely  few, 
regulatory  benefits  to  the  flycatcher.  As 
de.scribed  above,  even  with  flycatchers 
occurring  on  the  pueblos,  no  formal 
flycatcher-related  section  7 
con.sultations  have  occurred.  Projects 
initiated  by  Federal  agencies  in  the 
future  could  be  associated  with  actions 
a.s.sociated  with  maintenance  of  right.s- 
of-w'ay,  water  management,  or 
implementation  of  grants  or  funding  of 
habitat  improvement  projects.  Whim  we 
review  projects  addressing  the 
flycatcher  pursuant  to  section  7  of  the 
Act.  we  commonly  examine 
conservation  measures  associated  with 
the  project  for  consistency  with 
strategies  described. within  the  Recovery 
Plan.  Where  there  is  consistency  with 
managing  habitat  and  implementing 
appropriate  conservation  measures,  it 
would  be  unlikely  that  a  consultation 
would  re.sult  in  a  determination  of 
adverse  modification  of  critical  habitat. 
Therefore,  when  the  threshold  for 
adverse  modification  is  not  reached, 
only  additional  conservation 
recommendations  could  result  from  a 
section  7  consultation,  but  such 
measures  would  be  discretionary  on  the 
part  of  the  Federal  agency.  Because  of 
how  the  pueblos  have  chosen  to  manage 
and  conserve  their  lands  and  the  lack  of 
a  past  formal  section  7  consultation 
history,  we  do  not  anticipate  that  the 
pueblos’  actions  would  considerably 
change  in  the  future,  generating  a 
noticeable  increase  in  .section  7 
consultations  that  would  cause  impacts 
to  flycatchers  and  flycatcher  habitat. 
Therefore,  with  migratory  and  territorial 
flycatchers  using  these  tribal  lands  and 


no  previous  formal  section  7 
consultations  completed,  the  effect  of  a 
critical  habitat  designation  on  the.se 
lands  is  minimized. 

Another  important  benefit  of 
including  lands  in  a  critical  habitat 
designation  is  that  the  designation  can 
serve  to  educate  landowners,  agencies, 
tribes,  and  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  may  help  focus  i;onservation  efforts 
on  areas  of  high  con.servation  value  for 
certain  species.  Any  information  about 
the  flycatcher  that  reaches  a  wide 
audience,  including  parties  engaged  in 
conservation  activities,  is  valuable.  The 
designation  of  critical  habitat  may  al.so 
strengthen  or  reinforce  .some  Federal 
laws  such  as  the  (ilean  Water  Act.  These 
laws  analyze  the  potential  for  projects  to 
significantly  affect  the  environment. 
Critical  habitat  may  signal  the  presence 
of  sensitive  habitat  that  could  otherwise 
he  missed  in  the  review  process  for 
these  other  environmental  laws. 

The  pueblos  are  very  familiar  w’ith  the 
flycatcher  and  their  habitat  needs,  ^nd 
are  working  with  the  Service  to  address 
flycatcher  management  and  recovery. 
Further,  Pueblo  lands  were  included  in 
the  proposed  designation  in  2004  and 
during  this  current  designation  process. 
Representatives  from  the  pueblos  have 
attended  meetings  with  the  .Service 
discussing  the  flycatcher,  its  habitat  and 
recovery,  and  critical  habitat.  Thus,  the 
educational  benefits  that  might  follow 
critical  habitat  designation,  such  as 
providing  information  to  the  pueblos  on 
areas  that  are  important  for  the  long¬ 
term  survival  and  conservation  of  the 
species,  may  have  already  been 
provided.  F'or  these  reasons,  we  believe 
there  is  little  educational  benefit  or 
support  for  other  laws  and  regulations 
attributable  to  critical  habitat  beyond 
those  benefits  already  achieved  from 
listing  the  flycatcher  under  the  Act. 

Benefits  of  Exclusion — Ohkay  Owingeh 
and  Santa  Clara  Pueblo 

The  benefits  of  excluding  the  pueblos 
of  Ohkay  Owingeh  and  Santa  Clara  from 
designated  critical  habitat  include:  (1) 
The  advancement  of  our  Federal  Indian 
Trust  obligations'and  our  deference  to 
tribes  to  develop  and  implement  tribal 
con.servation  and  natural  resource 
management  plans  for  their  lands  and 
resources,  which  includes  the 
flycatcher;  (2)  the  con.servation  benefits 
to  tbe  flycatcher  and  its  habitat  that 
might  not  otherwise  occur;  and  (3)  the 
maintenance  of  effective  collaboration 
and  cooperation  to  promote  the 
conservation  of  the  ilycatchijr  and  its 
habitat,  and  other  species. 

During  the  development  of  tin* 
flycatcher  critical  habitat  proposal  (and 


coordination  for  other  critical  habitat 
proposals)  and  other  efforts  such  as 
development  of  the  Recovery  Plan,  we 
have  met  and  communicated  with  the 
pueblos  to  discuss  how  they  might  be 
affected  by  the  regulations  associated 
with  flycatcher  management,  flycatcher 
recovery,  and  the  designation  of  critical 
habitat.  As  such,  we  established 
relationships  specific  to  flycatcher 
conservation.  As  part  of  our 
relationship,  we  have  provided 
technical  assistance  to  develop 
measures  to  conserve  the  flycatcher  and 
its  habitat  on  their  lands.  The.se 
proactive  actions  were  conducted  in 
accordance  with  Secretarial  C3rder  3206, 
"American  Indian  Tribal  Rights, 
Federal-Trihal  Tru.st  Responsibilities, 
and  the  Endangered  Species  Act”  (June 
5,  1997);  the  relevant  provision  of  the 
Departmental  Manual  of  the  Department 
of  the  Interior  (512  DM  2);  and 
.Secretarial  Order  331'T,  "Department  of 
Interior  Policy  on  Consultation  with 
Indian  Tribes”  (Dei;ember  1,  2011J,  We 
believe  that  the  pueblos  of  Ohkay 
Owingeh  and  .Santa  Clara  should  be  the 
governmental  entities  to  manage  and 
promote  flycatcher  conservation  on 
their  lands.  During  our  communication 
with  the  pueblos  of  Ohkay  Owingeh  and 
Santa  Clara,  we  recognized  and 
endorsed  their  fundamental  right  to 
provide  for  tribal  resource  management 
activities,  including  those  relating  to 
riparian  habitat. 

We  bave  coordinated  and  collaborated 
with  the  pueblos  of  Ohkay  Owingeh  and 
Santa  (3ara  on  the  management  and 
recovery  of  the  flycatcher  and  their 
habitat  and  have  established  a 
conservation  partnership.  The  pueblos 
have  expressed  that  their  lands,  and 
specifically  riparian  habitat,  are  . 
connected  to  their  cultural  and  rpligious 
beliefs,  and  as  a  result  they  have  a 
strong  commitment  and  reverence 
toward  its  stewardship  and 
conservation.  Many  tribes  and  pueblos 
recognize  that  their  management  of 
riparian  habitat  and  conservation  of  the 
flycatcher  are  common  goals  they  share 
with  the  .Service.  The  pueblos’ 
management  actions  are  evidence  of 
their  commitment  toward  measures  to 
improve  habitat  consistent  with 
strategies  found  in  the  Recovery  Plan. 
.Some  of  the  common  management  plans 
strategies  are  maintaining  riparian 
conservation  areas,  preserving  habitat, 
improving  habitat,  reducing  occurrence 
of  fire,  and  conducting  flycatcher 
surveys.  Thy  Ohkay  Owingeh  and  Santa 
(dara  Environmental  Affairs 
Departments  implement  conservation 
measures  to  improve  riparian  habitat 
conditions.  Having  information  on  the 
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distribution  and  abundance  of 
flycatchers  available  to  pueblos  creates 
effective  conservation  through  any 
project  review  process. 

The  designation  of  critical  habitat  on 
the  pueblos  of  Ohkay  Owingeh  and 
Santa  Clara  would  be  expected  to 
adversely  impact  our  working 
relationship.  During  our  discussions 
with  the  pueblos  and  from  comments 
we  received  on  the  proposed 
designation  of  critical  habitat,  they 
informed  us  that  critical  habitat  would 
be  viewed  as  an  intrusion  on  their 
sovereign  abilities  to  manage  natural 
resources  in  accordance  with  their  own 
policies,  customs,  and  laws.  The 
perceived  restrictions  of  a  critical 
habitat  designation  could  have  a  more 
damaging  effect  to  coordination  efforts, 
possibly  preventing  actions  that  might 
maintain,  improve,  or  restore  habitat  for 
the  flycatcher  and  other  species.  To  this 
end,  we  found  the  pueblos  of  Ohkay 
Owingeh  and  Santa  Clara  would  prefer 
to  work  with  us  on  a  government-to- 
government  basis.  For  these  reasons,  we 
believe  that  our  working  relationships 
with  would  he  better  maintained  if  they 
were  excluded  from  the  designation  of 
flycatcher  critical  habitat.  We  view  this 
as  a  substantial  benefit  since  we  have 
developed  a  cooperative  working 
relationship  for  the  mutual  benefit  of 
flycatcher  conservation  and  other 
endangered  and  threatened  species. 

We  indicated  in  the  proposed  rule 
that  our  final  decision  regarding  the 
exclusions  of  tribal  lands  under  4(b)(2) 
of  the  Aet  would  consider  tribal 
management  and  the  recognition  of  their 
capability  to  appropriately  manage  their 
own  resources,  and  the  government-to- 
government  relationship  of  the  United 
States  with  tribal  entities  (76  FR  50542, 
August  15,  2011,  p.  50584).  We  also 
acknowledged  our  responsibilities  to 
work  directly  with  tribes  in  developing 
programs  for  healthy  ecosystems,  that 
tribal  lands  are  not  subject  to  the  same 
controls  as  Federal  public  lands,  our 
need  to  remain  .sensitive  to  Indian 
culture,  and  to  make  information 
available  to  tribes  (76  FR  50542,  August 
15,  2011,  p.  50596).  We  identified  all 
tribal  land  included  within  the  proposal 
as  areas  we  were  considering  for 
exclusion  and  our  continued 
coordination  with  tribes  and  pueblos 
(76  FR  50.542,  August  15,  2011,  pp. 
50582-50583). 

We  coordinated  and  communicated 
with  the  pueblos  of  Ohkay  Owingeh  and 
Santa  (3ara  throughout  the  revision  of 
flycatcher  critical  habitat  by  providing 
them  information  on:  Implementation  of 
section  4(b)(2)  of  the  Act;  the  Recovery 
Plan;  Management  Plan  templates, 
guidance,  and  review;  critical  habitat 


schedules,  related  documents,  and 
public  hearings;  and  our  interest  in 
consulting  with  them  on  a  government- 
to-government  basis  at  their  request.  We 
also  followed  up  our  correspondence 
with  telephone  calls  and  electronic  mail 
to  assist  with  any  questions.  During  the 
comment  period,  we  received  input 
from  many  tribes  and  pueblos  and  BIA 
offices  expressing  the  view  that 
designating  flycatcher  critical  habitat  on 
tribal  land  would  adversely  affett  the 
Service’s  working  relationship  with  all 
tribes.  Many  noted  that  beneficial 
cooperative  working  relationships 
between  the  Service  and  tribes  have 
assisted  in  the  conservation  of  listed 
species  and  other  natural  resources. 

They  indicated  that  critical  habitat 
designation  on  these  tribes  or  pueblos 
would  amount  to  additional  Federal 
regulation  of  .sovereign  Nations’  lands, 
and  would  be  viewed  as  an  unwarranted 
and  unwanted  intrusion  into  tribal 
natural  resourt;e  programs.  We  conclude 
that  our  working  relationships  with  the 
puehlos  of  Ohkay  Owingeh  and  Santa 
Clara  on  a  government-to-government 
basis  has  been  extremely  beneficial  in 
implementing  natural  resource 
programs  of  mutual  intere.st,  and  that 
these  productive  relationships  would  be 
compromi.sed  by  a  critical  habitat 
designation  of  these  lands. 

We  have  an  effective  working 
relationship  with  the  pueblos  of  Ohkay 
Owingeh  and  .Santa  Clara,  which  was 
established  and  has  evolved  through 
informal  consultations.  We  believe  that 
the  pueblos  of  Ohkay  Owingeh  and 
.Santa  Clara  are  willing  to  work 
cooperatively  with  us  and  others  to 
benefit  other  listed  species,  but  only  if 
they  view  the  relationship  as  mutually 
beneficial.  Consequently,  the 
development  of  future  voluntary 
management  actions  for  other  listed 
species  may  be  compromised  if  these 
lands  are  designated  as  critical  habitat 
for  the  flycatcher.  Thus,  a  benefit  of 
excluding  these  lands  is  future 
conservation  efforts  that  would  benefit 
other  listed  species. 

Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion — Ohkay  Owingeh 
and  Santa  Clara  Pueblo 

The  benefits  of  including  the  pueblos 
of  Ohkay  Owingeh  and  Santa  Clara  in 
the  critical  habitat  designation  are 
limited  to  the  incremental  benefits 
gained  through  the  regulatory 
requirement  to  consult  under  section  7 
and  consideration  of  the  need  to  avoid 
adverse  modification  of  critical  habitat, 
agency  and  educational  awareness,  and 
the  implementation  of  other  law  and 
regulations.  However,  as  discussed  in 
detail  above,  we  believe  these  benefits 


are  minimized  because  they  are 
provided  for  through  other  mechanisms, 
such  as  (1)  the  advancement  of  our 
Federal  Indian  Trust  obligations;  (2)  the 
conservation  benefits  to  the  flycatcher 
and  its  habitat  from  implementation  of 
flycatcher  conservation  actions;  and  (3) 
the  maintenance  of  effective 
collaboration  and  cooperation  to 
promote  the  conservation  of  the 
flycatcher  and  its  habitat. 

The  benefits  of  excluding  the  pueblos 
of  Ohkay  Owingeh  and  Santa  Clara  from 
being  designated  as  flycatcher  critical 
habitat  are  more  significant  and  include 
encouraging  the  continued 
implementation  of  tribal  management 
and  conservation  measures  such  as 
monitoring,  survey,  habitat  management 
and  protection,  and  fire-risk  reduction 
activities  that  are  planned  for  the  future 
or  are  currently  being  implemented. 
Overall,  these  con.servation  actions  and 
management  of  flycatcher  habitat  likely 
accomplishes  greater  conservation  than 
would  be  available  through  the 
implementation  of  a  designation  of 
critical  habitat  on  a  project-by-project 
basis  (especially  when  these  formal 
section  7  consultations  rarely  occur). 
These  programs  will  allow  the  pueblos 
to  manage  their  natural  resources  to 
benefit  riparian  habitat  for  the 
flycatcher,  without  the  perception  of 
Federal  Government  intrusion.  This 
philosophy  is  also  consistent  with  our 
published  policies  on  Native  American 
naturaf  resource  management.  The 
exclusion  of  these  areas  will  likely  also 
provide  additional  benefits  to  the 
flycatcher  and  other  listed  species  that 
would  not  otherwise  be  available 
without  the  Service’s  maintaining  a 
cooperative  working  relationship.  In 
conclusion,  we  find  that  the  benefits  of 
tTxcluding  the  pueblos  of  Ohkay 
Owingeh  and  S^rnta  Clara  from  critical 
habitat  designation  outweigh  the 
benefits  of  including  these  areas. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species — Ohkay  Owingeh  and 
Santa  Clara  Fueblo 

We  have  determined  that  exclusion  of 
the  pueblos  of  Ohkay  Owingeh  and 
Santa  Clara  will  not  result  in  extinction 
of  the  species,  k’irst.  Federal  activities 
on  this  area  that  may  affect  the 
flycatcher  will  require  evaluation  under 
section  7  of  the  Act,  because  the 
flycatcher  occurs  on  these  lands. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species.  Therefore, 
even  without  critical  habitat  designation 
on  this  land,  federal  activities  that  occur 
on  these  lands  cannot  jeopardize  the 
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continued  existence  of  the  flycatcher. 
Second,  the  pueblos  are  committed  to 
protecting  and  managing  Pueblo  lands 
and  species  found  on  those  lands  * 
according  to  their  tribal,  cultural,  and 
natural  resource  management  objectives, 
which  provide  conservation  benefits  for 
the  species  and  its  habitat.  In  short,  the 
pueblos  are  committed  to  greater 
con.servation  measures  on  their  land 
than  would  be  available  through  thfe 
designation  of  critical  habitat. 
Accordingly,  we  have  determined  that 
the  pueblos  of  Ohkay  Owingeh  and 
Santa  Clara  should  be  excluded  under 
section  4(b)(2)  of  the  Act  because  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion  and  will  not  cause 
the  extinction  of  the  species. 

Summary  of  Comments  and 
Recommendations 

We  requested  written  comments  from 
the  public  on  the  proposed  designation 
of  critical  habitat  for  the  flycatcher 
during  two  comment  periods.  The  first 
comment  period  associated  with  the 
publication  of  the  proposed  rule  (76  FR 
50542)  opened  on  August  15,  2011,  and 
closed  on  October  14,  2011.  We  also 
requested  comments  on  the  proposed 
critical  habitat  designation  and 
associated  draft  economic  analysis  and 
draft  environmental  assessment  during  a 
comment  period  that  opened  on  July  12, 
2012,  and  closed  on  September  10,  2012 
(77  FR  41147).  We  did  receive  one 
request  for  a  public  hearing  from  Globe 
County.  We  held  a  public  hearing  on 
August  16,  2012,  in  San  Carlos,  Arizona. 
We  also  contacted  appropriate  Federal, 
State,  and  local  agencies:  scientific 
organizations;  and  other  interested 
parties  and  invited  them  to  comment  on 
the  proposed  rule,  draft  economic 
analysis,  and  draft  environmental 
assessment  during  these  comment 
periods. 

During  the  two  comment  periods,  we 
received  over  240  comment  letters  on 
the  proposed  critical  habitat 
designation,  draft  economic  analysis,  or 
draft  environmental  assessment.  During 
the  August  16,  2012,  public  hearing,  no 
individuals  or  organizations  made 
comments  on  the  designation  of  revised 
critical  habitat  for  the  flycatcher.  All 
substantive  information  provided 
during  comment  periods  has  either  been 
incorporated  directly  into  this  final 
determination  or  addressed  below. 
Comments  we  received  were  grouped 
into  several  general  issues  specifically 
relating  to  the  proposed  critical  habitat 
designation  for  the  flycatcher  and  are 
addressed  in  the  following  summary 
and  incorporated  into  the  final  rule  as 
appropriate. 


Peer  Review  Comments 

In  accordance  with  our  peer  review 
policy  published  on  July  1,  1994  (59  FR 
34270),  we  solicited  independent 
opinions  from  five  knowledgeable 
individuals  who  have  expertise  with  the 
species,  with  the  geographic  region 
where  the  subspecies  occurs,  or 
familiarity  with  the  principles  of 
conservation  biology.  Of  the  five 
individuals  contacted,  four  responded. 
The  peer  reviewers  that  submitted 
comments  supported  the  science  used  to 
develop  the  proposal  and  provided  us 
with  comments,  which  are  included  in 
the  summary  below  and  incorporated 
into  the  final  rule,  as  appropriate.  We 
received  comments  from  the  peer 
reviewers  during  the  comment  period 
on  our  proposed  rule.  Peer  reviewer 
comments  are  addressed  in  the 
following  summary  and  incorporated 
into  the  final  rule  as  appropriate. 

Comment  ( 1 ):  Peer  reviewers 
commented  that  we  made  good  use  of 
the  current  data,  published  and  gray 
literature,  expert  opinion,  and  the 
Recovery  Plan  (Service  2002,  entire). 

Peer  reviewers  agreed  with  our 
ju.stification  to  designate  critical  habitat 
as  river  segments,  our  definition  of  a 
large  population,  and  that  small 
populations  in  close  proximity  equaled 
a  large  population.  With  one 
clarification  (see  below),  peer  reviewers 
agreed  with  our  rationale  to  use  a  35-km 
(22-mi)  radius  to  determine  the  degree 
of  connectivity  to  assign  smaller 
separate  flycatcher  breeding  sites  and 
the  distance  from  large  populations  to 
evaluate  for  designation  of  areas  as 
critical  habitat.  All  reviewers  who 
provided  input  agreed  with  our 
approach  to  use  the  Recovery  Plan  and 
expert  opinion  to  select  critical  habitat 
segments  where  few  or  no  territories 
were  known.  Additionally,  all  peer 
reviewers  agreed  with  our  identification 
of  the  importance  of  migration  habitat 
and  how  we  included  it  within  the 
designation.  Peer  reviewers  agreed  with 
how  we  identified  and  categ{)rized 
special  management  considerations  or 
protef;tion.s  (see  below  for  a  clarifying 
comment)  as  well  as  our  descrip'tion  of 
the  lateral  extend  of  critical  habitat. 

Our  Response:  We  believe  we  have 
considered  and  applied  to  this 
designation  the  best  available  scientific 
and  commercial  information  regarding 
the  flycatcher. 

Comment  (2):  One  peer  reviewer 
discu.ssed  the  35-km  (22-mi)  radius  to 
determine  connectivity,  provided 
information  on  results  of  flycatcher 
movements  in  New  Mexico,  and 
f:ommented  on  our  use  of  the  term 
“regularly.”  The  reviewer  discussed  that 


dlong  the  Middle  Rio  Grande  in  New 
Mexico,  researchers  have  not  witnessed 
the  type  of  breeding  flycatcher 
movements  within  years  or  between 
years  reported  in  Paxton  et  a!.  (2007,  p. 
76).  Shifts  in  territories  may  occur; 
however  the  statement  in  the  proposal 
that  flycatchers  “regularly”  will 
disperse  or  move  to  new  breeding  sites 
30  to  40  km  (18  to  25  mi)  away  within 
a  particular  basin  within  the  same  year 
may  be  an  overstatement.  The  reviewer 
wrote  that  based  on  the  detection  and 
establishment  of  flycatcher  territories 
along  the  Middle  Rio  Grande, 
flycatchers  do  not  appear  to  regularly 
disperse  more  than  a  few  kilometers  or 
miles,  and  in  general  are  not  likely  to 
disperse  more  than  16  to  24  km  (10  to 
15  mi).  Therefore,  a  reduction  in  the 
geographic  extent  of  population 
connectivity  should  be  considered. 

Our  Response:  In  order  to  determine 
the  connectivity  of  small  separate 
flycatcher  breeding  sites  and  the 
distance  from  large  populations  to 
evaluate  for  critical  habitat,  we  used  the 
known  between-year  movements  of 
banded  adult  and  juvenile  flycatchers 
reported  from  USGS  (Paxton  et  al.  2007, 
p.  76).  This  study  is  the  most 
comprehensive  banding  and  movement 
study  conducted  on  the  flycatcher, 
occurring  over  a  decade  and  involving 
the  banding  and  tracking  of  over  1,500 
flycatchers  (Paxton  et  al.  2007,  p.  1). 
From  one  season  to  the  next,  flycatchers 
have  returned  very  near  to  the  area 
previously  used  (50  m  (150  feet))  and 
have  moved  as  far  away  as  444  km  (275 
mi).  However,  more  common  were 
movements  toward  the  lower  end  of 
these  two  extremes.  As  opposed  to  using 
the  word  “regularly”  as  the  peer 
reviewer  noticed,  we  could  have  more 
accurately  described  that  “locations 
with  breeding  habitat  that  are  within  30 
to  40  km  (18  to  25  mi)  of  each  other  will 
have  higher  meta-population 
connectivity,  and  there  is  a  higher 
probability  of  colonization  of  new 
habitats  that  are  within  this  distance 
(Paxton  et  al.  2007,  p.  76).”  As  a  result 
of  this  change  in  wording,  we  believe 
the  flycatcher  movements  detected  in 
New  Mexico  are  more  accurately 
captured  and  the  intent  of  our  statement 
is  clearer. 

Further,  the  shorter  between-year 
distances  detected  on  the  Rio  Grande  in 
New  Mexico  may  be  a  result  of  the 
recent  success  of  nesting  flycatchers  at 
tho.se  sites.  As  USGS  reported,  “the 
higher  a  flycatcher’s  productivity  in  one 
year,  the  more  likely  it  was  to  return  to 
the  .same  territory  the  following  year. 
Those  individuals  that  had  higher  than 
normal  reproductive  success  and 
showed  territory  fidelity  continued  to 
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reproduce  above  average,  w'hile  those 
that  did  poorly  and  moved  tended  to  do 
better  than  in  the  previous  year  (Paxton 
eta/.  2007,  p.  76).” 

Comment  (3):  One  peer  reviewer 
discussed  that  it  may  be  appropriate  to 
describe  the  relative  importance  of  the 
list  of  special  management 
considerations  and  protections.  The 
reviewer  was  concerned  that  because  we 
referred  to  the  elimination  or  reduction 
of  exotic  plants,  this  could  be  construed 
as  having  additional  importance  for 
flycatcher  conservation.  The  reviewer 
described  that  the  res(;arch  does  not 
support  any  difference  in  flycatcher 
health,  reproductive  success,  or 
survivorship  when  comparing  nesting 
flycatcher  use  of  native  vegetation  to 
habitat  dominated  with  exotic  tamarisk. 

Our  Hesponse:  VVe  agree  with  the 
reviewer  that  the  science  demonstrates 
that  flycatchers  can  be  equally 
successful  in  both  suitable  exotic 
tamarisk  and  native  vegetation  (Sogge  et 
al.  2005,  p.  1).  Many  of  the  previous 
beliefs  associated  with  adverse  impacts 
of  ta?narisk  on  reducing  water  supply 
and  impacting  wildlife  populations 
were  largely  overstated  or  inat;curat(i 
(Shafroth  et  al.  2010,  pp.  viii-xi). 

As  a  result,  it  is  not  our  intention  to 
suggest  that  removal  or  elimination  of 
tamarisk  is  a  preferred  flycatcher 
management  need.  On  the  contrary,  we 
believe  that  bef:au.se  of  the  su.stained 
interest  in  the  removal  of  tamarisk,  our 
inclusion  of  this  item  is  to  provide 
nuiasures  that  reduces  the 
implementation  of  poorly  designed 
projects,  reduces  temporal  impacts  to 
flycatcher  habitat,  and  identifies 
strategies  and  considerations  that  would 
result  in  successful  projects  with 
improved  overall  habitat  quality. 

For  a  number  of  reasons,  we  believe 
that  flycatcher  habitat  that  is  comprised 
of  tamarisk  requires  special 
management  considerations  and 
protections.  Tamarisk  t;an  be  more 
flammable  than  native  vegetation,  and 
there  may  be  widespread  future  impacts 
to  flycatcher  habitat  as.sociated  with  the 
tamarisk  leaf  beetle.  In  order  to  address 
these  issues,  where  flycatcher  habitat  is 
comprised  of  tamarisk,  it  is  important  to 
understand  that  reducing  the  proportion 
of  tamarisk  may  be  largely  dependent  on 
reducing  land  or  water  management 
stressors  that  may  be  preventing  native 
vegetation  from  flourishing.  As  a  result, 
our  special  management  considerations 
and  protections  emphasize  retaining 
native  and  exotic  vegetation,  while 
improving  the  distribution,  abundance, 
and  quality  of  flycatcher  habitat  by 
improving  hydrologic  conditions  and 
reducing  land  management  stressors. 

We  encourage  implementing  strategies 


found  in  the  Recovery  Plan  (Service 
2002,  Appendices  H  and  K). 

Comments  From  States 

Section  4(i)  of  the  Act  states,  “the 
Secretary  shall  submit  to  the  State 
agency  a  written  justification  for  his 
failure  to  adopt  regulations  consistent 
with  the  agency’s  comments  or 
petition.”  Accordingly,  we  provided 
notice  about  our  propo.sed  rule  to  all  six 
States  where  critical  habitat  was 
proposed  (('.alifornia,  Nevada,  Arizona, 
Utah,  New  Mexico,  and  Colorado). 
C]omments  we  received  from  States 
regarding  the  proposal  to  designate 
revised  critical  habitat  for  the  flycatcher 
are  addressed  below.  We  received 
comments  from  State  agencies  of 
Arizona,  Nevada,  New  Mexico,  and 
Ckilorado.  We  also  received  a  comment 
from  Utah  Governor’s  office.  'Fwo  State 
agencies  (AGFD  and  New  Mexico 
Department  of  Game  and  Fish) 
expressed  specific  su{){)ort  for  the 
•Service’s  approach  to  designating 
critical  habitat  for  the  flycatcher. 

Comment  /4);The  .Service  has  failed 
to  cooperate  or  consult  with  State  and 
local  agencies  prior  to  designating 
critical  habitat  for  the  flycatcher  as 
required  under  sections  2(c)(2)  and 
7(a)(2)  of  the  Act.  “Gonsultation  with 
affected  States,”  where  required  by 
.statute  but  not  defined  by  Congress, 
means  something  more  than  the 
invitation  of  comments  from  the  public; 
the  commenter  cited  California 
Wilderness  Coalition  v.  United  States 
Dept,  of  Energy,  631  F.3d  1072,  1087 
(9th  Cir.  2011)  in  support  of  this 
argument. 

Our  Itesponse:  During  this 
designation  proce.ss,  we  requested 
information  from,  and  coordinated 
development  of,  the  proposed  t;ritical 
habitat  designation  with  appropriate 
.State  resource  agencies  in  Arizona, 

Utah,  Nevada,  California,  New  Mexico, 
and  Colorado.  The  Service  received 
sub.stantial  information  from  a  variety  of 
partners,  includiilg  the  .States,  to  help  us 
refine  the  final  critical  habitat 
designation.  The  final  ride  has  been 
adjusted,  accordingly,  including 
modifying  boundaries  of  critical  habitat 
units,  based  on  information  provided 
from  peer  review  and  public  comments 
on  site  specific  biological  experti.se  oii 
the  flycatcher.  A  summary  of  comments 
from  .States  is  provided  below. 

Comment  (5):  We  received  several 
comments  from  State  resource  agencies 
presenting  site-specific  information  on 
areas  that  should  or  should  not  be 
considered  as  critical  habitat  and  areas 
that  we  should  consider  for  exclusion. 

Our  Response:  The  information 
received  from  our  .State  resource  agency 


partners  was  very  helpful,  and  enabled 
us  to  refine  our  understanding  of  habitat 
essential  to  the  conservation  of  the 
species,  and  in  the  ca.se  of  occupied 
habitat,  habitat  that  contains  physical  or 
biological  features  that  may  require 
special  management  considerations  nr 
protections.  We  ba.sed  the  proposed  rule 
on  the  be.st  available  information  at  that 
time;  we  reque.sted  technical  input  from 
a  variety  of  partners,  including  the 
States,  to  help  us  refine  the  final  critical 
habitat  designation.  The  final  rule  has 
been  adjusted  accordingly,  including 
modifying  boundaries  of  critical  habitat 
units,  based  on  our  partners’  site- 
specific  biological  expertise  with  the 
species  (see  Summary  of  Changes  from 
Propo.sed  Rule  section). 

Comment  (6):  Although  reevaluation 
of  recovery  goals  is  not  included  in  the 
proposed  rule,  the  New  Mexico 
Department  of  Game  and  Fish  sugge.sts 
establishing  recovery  goals  in  the  future 
for  the  Pecos  River  and  designating 
Rattlesnake  Springs,  Eddy  (lounty.  New 
Mexico,  as  crilit:al  habitat. 

Our  Response:  The  Recovery  Plan 
does  not  currently  have  recovery  goals 
or  a  management  unit  established  for 
the  Piicos  River,  therefore,  we  did  not 
ju'opose  any  areas  in  the  Pecos  River 
drainage  as  critical  habitat.  The  small 
population  of  flycatcher  territories  at 
Rattlesnake  Springs  continues  to  be 
monitored  by  the  New  Mexico 
Dejiartment  of  (Jame  and  Fish  and 
Carlsbad  Caverns  National  Park. 
Although  this  location  is  not  included 
within  units  where  goals  have  been 
established,  these  areas  and  territories 
are  still  subjiict  to  consultation  under 
the  jeopardy  provisions  of  section  7  of 
the  Act  and  may  Jilay  a  role  in  recovery 
with  regards  to  source  population  and 
[lopulation  stability. 

Comment  (7):  The  Colorado 
Dejiartrnent  of  Natural  Resources  urges 
an  a.ssessment  of  the  genetic  status  and 
distribution  of  the  flycatcher.  Further, 
other  commenters  noted  that  there  are 
(juestions  a.s.sociated  with  the  northern 
portion  of  the  flycatcher’s  range  and  the 
boundaries  of  the  range  of  the 
southwe.stern  subspecies. 

Our  Response:  We  are  familiar  with 
this  i.ssue,  and  the  collection  and 
analysis  of  genetic  information  from 
breeding  flycatchers  and  history  of 
adjustment  of  the  northern  boundary  in 
Utah  and  Colorado  is  di.scu.ssed  within 
the  proposed  rule.  Following  the 
analysis  of  flycatcher  genetic  material 
across  the  northern  part  of  the  bird’s 
range  (Paxton  2000,  pp.  3,  18-20),  the 
northern  boundary  of  this  southwestern 
subspecies  in  Utah  and  Colorado  was 
reduced  (.Service  2002,  Figure  3).  As  a 
result,  the  southwestern  subspecies’ 
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range  only  occurs  in  the  southernmost 
portions  of  Utah  and  Colorado.  This  is 
consistent  with  morphological 
characteristics  of  museum  specimens, 
where  Behle  (lUB.'i,  pp.  .')4-.‘i7)  argued 
that  flycatchers  in  northernmost  IJtah 
were  E.  t.  adastus,  those  in  the  extreme 
southern  part  of  the  State  were  E.  t. 
axtinius. 

The  IJ.S.  Ceological  Survey  has 
continued  to  collect  genetic  information 
to  help  refine  the  northern  boundary  of 
the  subspecies’  range  in  Utah,  Colorado, 
and  New  Mexico  (Paxton  et  ol.  2()07a, 
entire).  They  reconfirmed  the  genetic 
markers  that  identify  differences  among 
flycatcher  subspecies,  with  breeding 
sites  clustering  into  two  groups 
separatjid  approximately  along  the 
currently  recognized  boundary.  A 
complication  in  refining  the  subspecies’ 
northern  boundary  is  that  this  region  is 
sparsely  po(>ulated  with  breeding 
flycatchers,  and  therefore  only  minimal 
information  is  available  (Paxton  et  ol. 
2(){)7a,  p.  Iti).  We  enc«)urage  the  survey 
and  detection  of  flycatcher  territories 
and  collection  of  genetic  samples  to 
further  our  understanding  of  this  area, 
hut  we  currently  recognize  the  northern 
geographic  boundary  of  the  flycatcher  as 
described  in  the  Recovery  Plan  (Service 
2002,  Figures  3,  4). 

Comment  (8}:The  Utah  Uovernor’s 
office  recommended  that  the  Service 
analyze  the  habitat  value  of  Kanab  Creek 
from  the  Highway  89  Bridge  to  the 
.Stateline,  as  Utah  Division  of  Wihllife 
Resourt;es’  surveys  detect  flycatchers 
using  this  s(;gment  and  some  flvc;att:hers 
have  remained  through  the  breeding 
season. 

Oiir  Respoiise:  Kanab  Creek  oi;curs 
within  the  Middle  flolorado 
Management  Unit.  From  2000  to  2007, 
a  single  site  was  surveyed  seven  times 
(Sogge  and  Durst  2008).  No  flycatcher 
territories  were  d(4ectod  in  0  years,  and 
two  territories  W(!re  detected  in  2002 
(.Sogge  and  Durst  2008).  Our 
methodology  focused  on  identifying 
areas  of  haliitat  that  are  important  for 
reaching  the  numerical  territory  and 
hahitat-ndated  goals  described  in  the 
Recoverv  Plan.  We  proposed  just  (jver 
74  km  (40  mi)  along  tin;  Colorado  River 
as  flycatcher  critical  habitat  within  the 
Middle  Colorado  River  Manag(unent 
Unit.  We  believe  th(!se  areas  are  capable 
of  reaching  the  25  territory  goal 
established  in  the  Recovery  Plan. 

We  expect  that  in  some  Management 
Units,  critical  habit, it  will  not  he 
designated  in  all  locations  where 
flycatcher  habitat  occurs  or  may  occur, 
or  where  territories  have  been  detected. 
While  this  portion  of  Kanab  Oeek  has 
had  ne.sting  flycatcher  habitat,  the 
reliability  and  abundance  of  flycatcher 


habitat  and  territories  appears  to  be 
limited.  Although  we  did  not  designate 
it  as  critical  habitat,  it  can  still 
contribute  to  flycatcher  nscoviTy  and  is 
subject  to  evaluation  gf  Federal  actions 
under  the  jeopardy  standards  of  section 
7  of  the  Act. 

Comment  (8):  The  NDfJW 
recommended  that  the  Service  consider 
excluding  the  proposed  critical  habitat 
areas  within  the  Pahranagat  NWR  from 
the  final  critical  habitat  (lesignation. 

Chir  Response:  We  have  reevaluated 
the  habitat  at  the  Pahranagat  NWR  and 
our  final  designation  is  reduced  from 
the  amount  that  was  proposed  (see 
Summary  of  Changes  from  Proposed 
Rule  section).  The  remaining  area  is 
owned  and  managed  by  the  Service.  In 
general,  we  found  there  are  benefits  to 
including  federally  owned  area  in  the 
designation  of  critical  habitat  becau.se  of 
the  Federal  agencies’  obligation  to 
consult  under  section  7  of  the  Act  on 
activities  that  may  adverselv  modify 
critical  habitat.  The  consultation 
requirement  provides  some  benefit  to 
flycatcher  con.s(jrvation.  We  expect  that 
ongoing  conservation  efforts  in  this  area 
will  continue  with  or  without  f;ritical 
habitat  designation,  limiting  the  bemdits 
of  excluding  the  area.  (x)nse(|uently,  we 
have  not  determined  that  the  benefits  of 
excluding  these  areas  outweigh  the 
benefits  of  including  these  areas. 

Comment  (10):  AGFD  supports 
exclusion  of  Upper  Alamo  f.ake  Area 
from  designation  of  critical  habitat, 
including  sections  of  the  Bill  Williams, 
.Santa  Maria,  and  Big  Sandy  Rivers  that 
are  included  under  the  existing  Alamo 
f.ake  .State  Wildlife  Area  Management 
f’lan. 

Our  Response:  We  identified  this  area 
as  an  area  for  possible  tixclusion  in  our 
proposed  rule  based  on  the  existence  of 
a  management  plan.  We  continue  to 
acknowledge  that  excluding  this  area 
would  provide  benefits  to  our 
partnership  with  AGFD.  The  Alamo 
State  Wildlife  Area  has  a  sui:t:essful 
management  plan  that  provides  for 
maintenance  of  flycatcher  habitat  and 
other  species.  Although  rec:reation  and 
wildlife  at  Alamf)  Lake  is  managed  by 
the  AGFD  under  agreement  with  the 
Gorps,  the  conservation  space  of  Alamo 
Lake  and  Alamo  Dam  is  owned  and  the 
dam  operated  by  the  (ior])s.  Alamo  Dam 
is  operateil  primarily  for  flood  con'rol 
(as  compared  to  water  storage  and 
delivery  for  other  reservoirs)  and 
ty|)icaliy  remains  at  low  levels, 
permitting  occu|)ancy  of  flyc;atcher 
habitat.  I'lie  (iorps  has  consulted  with 
the  Service  in  the  past  on  dam 
operations  and  the  potential  effects  to 
the  flycatcher.  To  date,  those  operations 
have  supported  the  maintenance  of 


flycatcher  territories  at  Alamo  Lake  and 
downstream  along  the  Bill  Williams 
River.  The  Gorps  maintains  an 
obligation  to  consult  under  section  7  of 
the  Act  on  their  current  ojrerations,  and 
those  uncertain  future  operations  or 
activities  that  may  adversely  modify 
critical  habitat.  As  a  result,  the 
consultation  requirement  provides  some 
benefit  to  flycatcher  con.servation.  In 
addition,  we  exj)ect  that  ongoing 
conservation  efforts  in  this  area  will 
continue  with  or  without  critical  habitat 
designation,  limiting  the  benefits  of 
excluding  the  area.  Gon.soquently,  after 
Hiviewing  the  best  available 
information,  we  have  de;termined  that 
the  benefits  of  including  these  Federal 
lands  as  critical  habitat  oufw'eigh  the 
benefits  of  excluding  this  area. 

Comment  ( 1 1 ):  Multiple  commenters 
(juestioned  the  proposed  designations 
on  tlu!  Paria  and  .San  Juan  Rivers. 
.Spficifically,  one  commenter  asserted 
that  the  habitat  along  the  Paria  and  San 
)uan  Rivers  is  not  suitable  for  breeding 
populations  of  flycatchers  and  should 
not  be  incorporatfid  into  a  critical 
habitat  designation.  Survey  notes 
indicated  that  the.se  segments  an; 
e|)hemeral  and  dominated  by  exotic 
vegetation.  Survey  hours  resulted  in 
only  rare  observations  of  migrant 
flycatchers,  and  the  Utah  (Governor’s 
office  contends  there  is  no  evidence  of 
willow  flycatcher  occupancy  ever  on  the 
Utah  portion  of  the  San  luan  River  and 
si)ecifically  questioned  the  rationale  for 
designating  the  .San  loan  River  as 
critical  habitat  when  no  nesting  areas 
occur  on  the  river. 

Our  Response:  The  I’aria  and  San  (uan 
Rivers  are  a  part  of  the  Upper  Golorado 
Recovery  Unit,  primarily  occurring 
throughout  the  Four  Gorners  area  of 
Utah,  (Golorado,  Arizona,  and  New 
Mexico.  We  recognize  that  limited 
information  exists  for  this  area,  and, 
through  f)ur  proposed  rule,  we  .sought 
additional  information.  We  have  results 
from  site-specific,  project-related 
surveys,  but  we  are  not  familiar  with 
any  comprehensive  or  long-term  surveys 
along  the.s(!  streams.  3’he  flycatcher  has 
been  detected  in  this  area  in  the  past 
(likely  as  a  migrant),  no  nesting 
flycatchers  have  been  detected  here. 

The  Flycatcher  Recovery  'f’eam 
discus.sed  that  the  low  number  of 
bn'eding  sites  and  territories  within  the 
Upper  (Golorado  Recovery  Unit  is 
probably  a  function  of  relatively  low 
survey  effort  rather  than  an  accurate 
n^flection  of  the  bird’s  actual  numbers 
and  distribution  (.Service  2002,  p.  04) 
and  that  much  willow  ripju'ian  habitat 
(K:curs  along  drainages  within  this 
Recov'ery  Unit  and  remains  to  be 
surveyed  (.Service  2002,  p.  04). 
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Because  the  tlycatcher  is  an 
endangered  species,  recognized  by  both 
the  Service  and  the  State  of  Utah,  it  is 
expected  that  their  distribution  and 
abundance  is  diminished.  The  absence 
of  detecting  recent  flycatcher  territories 
along  the  San  juan  River  in  Utah  is 
believed  to  he  partly  due  to  its  rarity  as 
an  endangered  s})ecies  and  also  to  the 
relatively  low  survey  effort  (Service 
2(K)2,  p.  B4).  Unitt’s'(l‘)H7.  p.  150) 
document,  titled  “ Hinpidonax  traillii 
oxtimus:  An  Endangered  .Subspecies,” 
summariz(;d  some  of  the  recent  Utah 
historical  distribution,  describing 
flycatcher  summer  nesting  season 
occurrence  along  the  Virgin,  .San  )uan, 
and  Colorado  Rivers. 

In  contrast  to  our  2005  designation  of 
flycatcher  critical  habitat,  where  we  did 
not  propo.se  or  designate  critical  habitat 
in  the  Uppiir  Colorado  Recovery  Unit, 
the  objective  of  this  r(!vision  w'as  to 
proijose  critical  habitat  in  a  distribution 
and  abundance  to  meet  Recovery  Plan 
goals.  The  Recovery  I’eam  established 
goals  of  25  flycatcher  territories  inlioth 
the  .San  Juan  and  Powell  Management 
Units,  the  only  Management  Units 
within  the  Upper  Colorado  Recovery 
Unit. 

Although  these  segments  of  the  Paria 
River  and  the  .San  Juan  River  were  not 
within  the  geographical  area  known  to 
he  occupied  by  flycatchers  at  the  time 
of  listing,  these  areas  may  he  able  to 
sustain  flycatcher  habitat  and  territories  - 
and  therefore  are  essential  to  flycatcher 
t;onservation  in  order  to  help  meet 
recovery  goals  in  these  Management 
Units.  The.se  areas  were  identified  as 
having  substantial  recovery  value  in  the 
Recovery  Plan  and  are  anticipated  to 
provide  flycatcher  habitat  for 
metapopulation  stability,  gene 
connectivity  through  these  portions  of 
the  flycatcher’s  range,  protection  against 
cata.strophic  population  loss,  and 
population  growth  and  colonization 
potential.  As  a  result,  these  river 
segments  and  associated  flycatcher 
habitats  are  anticipated  to  support  the 
strategy,  rationale,  and  .science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

We  agree  that  tamarisk  occurs  within 
these  streams,  but  as  de.scrihed  in  tin; 
proposed  and  this  final  rule,  tamarisk 
(and  RiKssian  olive)  provides  suitable 
habitat  for  flycatchers  in  either 
monotypic  stands  or  mixed  with  native 
vegetation.  While  flycatcher  habitat  is 
most  commonly  associated  with 
pjirennial  streams,  flycatcher  territories 
do  occur  along  intermittent  streams  that 
can  go  dry  during  the  breeding  season. 

(hmment  112):  We  also  received  a 
comment  that  tha  Paria  River  is 


unsuitable  due  to  the  presence  of  two 
roads,  an  operating  farm,  and  an  active 
gravel  pit.  The  heavily  traveled 
Cottonwood  Road  directly  abuts  the 
Paria  River  segment  for  fi  km  (4  mi). 
Flycatcher  territories  were  lo.st  when 
bridges  were  built  across  ri[)arian  areas 
(Service  2002,  p.  37).  and  the  lateral 
presence  of  these  roads  is  far  more 
intrusive  than  a  bridge,  (hven  that  the 
Service  has  not  studied  the  effects  of  a 
road  on  potential  habitat,  the 
commenter  believed  it  would  be 
arbitrary  for  the  .Service  to  designate  the 
Paria  River  segment.  The  comment 
stated  that  the  farm  and  gravel  .pit  on  2.4 
km  (1.5  mi)  greatly  reduce  the  size  of 
the  entire  segment,  and  the  continuing 
human  activity  in  the  narrow  corridor 
renders  the  Paria  River  segment 
unsuitable.  Therefore,  the  Paria  River 
lacks  the  listed  primary  constituent 
elements  and  is  unsuitable  due  to  the 
narrow  canyon  and  human  disturbance. 

Our  Hosponsf^:  While  human  activities 
can  negatively  impact  willow  flycatcher 
habitat,  .some  willow  flycatcher 
territories  persist  within  urban  areas 
and  adjacent  to  human  di.sturhance. 
Therefore,  the  presence  of  tlu!  road, 
gravel  pit,  and  farm  do  not  preclude  the 
Paria  River  from  consideration  as 
critical  habitat. 

(jOimiiont  ll3j:T\\e  Utah  (Governor's 
office  also  expressed  concern  about  the 
j)otential  economic  impacts  of 
designating  critical  habitat  along  the 
.San  Juan  River  in  .San  Juan  (Gounty, 

Utah  (.San  Juan  Management  Unit). 
Specifically,  the  entities  state  that 
exi.sting  land  use  activities  include  river 
rafting  and  camping,  livestock  grazing, 
oil  and  gas  exploration  and  production, 
sand  and  gravel  extraction,  irrigated 
farming,  habitat  ntanagement  of 
wildland  fire  fuels,  and  mining.  In 
addition,  private  property  values  could 
he  affected. 

Our  Hosponse:  Potential  economic 
impacts  associated  with  these  activities 
are  di.scu.s.sed  in  the  draft  economic 
analysis.  Specifically,  recreation-related 
enterprises  and  agricultural  activity 
undertaken  by  the  Navajo  Nation  are 
discussed  in  paragraphs  353  through 
355  of  the  draft  economic  analysis. 
Potential  impacts  to  development 
activities  on  the  Navajo  Reservation 
(utilities,  transportation,  sewer 
management,  and  residential 
development)  are  di.scussed  in 
paragraph  432.  Additional  potential 
transportation  impacts  are  discussed  in 
paragraph  501.  Finally,  oil  and  gas 
development  in  this  management  unit 
are  discussed  extensively  in  Chapter  8. 
Our  evaluation  found  that  all  of  these 
activities  will  oidy  result  in  baseline 
costs  (associated  with  the  listing  of  the 


flycatcher,  and  incremental  impacts  in 
this  area  are  limited  to  administrative 
costs. 

(A)iunwnt  (14):  State  agencies  from 
(Colorado  and  New  Mexico,  the  USBR, 
and  other  commenters  asked  the  .Service 
to  exclude  the  area  on  the  Rio  Grande 
within  Elephant  Butte  Reservoir  in 
.Sierra  and  .Socorro  Counties,  New 
Mexico,  under  .section  4(b)(2)  of  the  Act. 
The  reasons  for  exclusion  as  outlined  by 
U.SBR  fall  under  four  categories:  (1) 
Treaty  obligations  and  national  security 
considerations;  (2)  benefits  of  a 
management  plan;  (3)  water  storage  and 
persistence  of  primary  constituent 
elements;  and  (4)  economic  vaJue  of 
water  deliveries.  Further,  the  Colorado 
Department  of  Natural  Resources 
commented  that  the  designation  of 
critical  habitat  on  the  Rio  (Grande  could 
affect  the  Rio  Grande  (Gompact  between 
New  Mtixico,  Texas,  and  Colorado. 

Our  ({usponso:  As  part  of  the  revised 
critical  haltitat,  the  .Service  proposed  a 
211 -km  (131 -mi)  segment  of  the  Rio 
Grande,  within  the  Middle  Rio  Grande 
Management  Unit,  that  includes  a  45.7- 
km  (28.4-mi)  portion  within  Elephant 
Butte  Reservoir.  Ov(;r  time,  as  the  lake 
at  I'Glephant  Butte  has  declined,  there 
has  been  an  int;rease  of  willows  and 
other  trees  in  the  delta  of  Elephant  Butte 
Reservoir,  and  also  an  increase  in 
fiycatcher  territories  within  the 
reservoir  pool  and  north  of  the  reservoir 
pool  where  the  habitat  is  su|)ported  by 
the  low-flow  conveyance  channel.  The 
an*a  within  and  north  of  Elephant  Butte 
Re.servoir  supports  the  largest  known 
population  of  flycatchers  in  the  range  of 
the  subspecies.  In  our  propo.sed  ride,  we 
also  identified  this  location  as  an  area 
we  were  considering  for  exclusion 
under  section  4(h)(2)  of  the  Act  due  to 
potential  impact  on  water  operations. 
After  reviewing  the  best  available 
scientific  information,  we  have 
determined  that  the  benefits  of 
including  the  Elephant  Butte  Reservoir 
as  critical  habitat  outweigh  the  himefits 
of  excluding  this  area  in  the  final 
designation,  as  di.scussed  in  the 
following  paragraphs. 

With  regard  to  treaty  obligations  and 
national  security  considerations,  USBR 
provided  information  describing  their 
commitments  for  water  delivery, 
including  deliveries  to  Mexico.  They 
as.sert  that  designation  of  critical  habitat 
would  impact  their  ability  to  meet  these 
commitments  and  lead  to  national 
security  issues.  We  have  no  information 
which  suggests  that  designation  of 
critical  habitat  in  this  area  would 
preclude  U.SBR  from  meeting  their 
commitments  under  the.se  treaties,  nor 
do  we  have  any  indication  from  the 
Department  ofDofen.se  that  designation 
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in  this  area  may  present  a  national 
soeurity  concern. 

US13R  provided  a  conservation  plan 
for  the  flycatcher  during  the  comment 
period  for  the  proposed  critii;al  habitat 
designation.  The  plan  includes 
provisions  to  monitor  flycatcher 
populations  and  their  habitat,  to 
maintain  at  least  100  territories,  and  to 
proceed  with  future  habitat  creation  and 
restoration  plans  over  the  next  10  years. 
However,  we  are  not  aware  that  the 
provisions  or  measures  in  the  plan  have 
been  implemented  and  shown  to  be 
effective.  We  expect  to  consult  under 
section  7  with  USBR  on  the  ongoing 
operations  of  the  res(!rvoir  and  their 
management  plan  within  two  years  to 
address  any  discretionary  actions  Ijy 
USBR  that  may  affect  the  flycatcher.  I'he 
results  of  this  consultation  and  ongoing 
management  efforts  could  affect  what  is 
considered  critical  habitat  in  this  area  in 
any  future  critical  habitat  analysis.  As  a 
consequence,  we  may  revise  critical 
habitat  in  the  future  as  our  resources 
allow. 

With  regard  to  water  storage  and 
elements  of  essential  physical  and 
biological  feature's.  USBR  provided 
information  documemting  that  habitats 
and  their  primary  constituent  elements 
are  temporary  and  dependent  on  the 
leivel  of  the  re.servoir  and,  as  such,  these 
areeas  should  not  bee  ceensidereed  essential 
to  the  cons(^rvation  of  the  species.  The 
propo.sed  critical  habitat  rule  explains 
that  the  dynamic  nature  of  riparian 
vegetation,  dependent  as  it  is  on 
hydrological  conditions,  is  an  important 
characteristic  of  flycatcher  habitat.  This 
is  also  true  of  dynamic  habitats  along 
reservoirs  that  vary  in  water  elevation 
stage.  As  a  result,  the  shoreline  areas  of 
n^servoirs  can  provide  the  es.sential 
physical  and  biological  features  that 
define  flycatcher  critical  habitat, 
rhcrefore,  it  would  not  be  appropriate 
to  exclude  the  area  from  consideration 
as  critical  habitat  based  .solely  on  tbe 
premi.se  that  .some  elements  of  the 
habitat  may  be  temporary  in  nature. 

Finally,  USBR  provided  extensive 
information  documenting  the  economic 
value  of  the  water  deliveries  they 
facilitate  including  both  the  value  of  the 
water  it.self  and  the  value  of  the  water 
in  income  to  users.  There  is  no 
disputing  the  economic  value  of  the 
water  deliveries;  however,  there  is  no 
information  to  suggest  that  designation 
of  critical  habitat  will  disrupt  those 
water  deliveries.  Specifically  on  point, 
the  economic  analysis  inve.stigated  this 
issue  and  determined  that  any  impacts 
to  water  resources  from  Flephant  fhitte 
Reservoir  woidd  be  associated  with 
baseline  costs  (costs  attributable  to 
listing  the  flycatcher  as  an  endangered 


species),  not  the  incremental  impact  of 
critical  habitat  designation.  The 
rationale  for  this  conclusion  is  that, 
because  the  area  is  currently  occuj)ic*d, 
consultation  under  the  jeopardy 
.standard  is  recpiired  with  or  without 
critical  habitat,  and  that  proj(!ct 
modifications  that  may  be  required  to 
avoid  adverse  modification  are  not 
likely  to  differ  j)ractically  from  project 
modifications  that  may  be  required  to 
avoid  jeopardy.  In  total,  the  economic 
analysis  found  that  $25,000  in 
incremental  impacts  may  occur  at 
Flephant  Butte  Reservoir  associated 
with  the  administrative  co.sts  of 
completing  consultations  under  the 
adverse  modification  standard, 
(kmsequently,  we  determined  that  the 
benefits  of  including  this  area  from 
designation  of  critical  habitat  outweigh 
the  benefits  of  excliuling  the  area,  and 
thus,  this  area  is  included  in  the  final 
designation  of  critical  habitat. 

Although  the  Secretary  chose  not  to 
exercise  his  discretion  to  exclude  the 
Rio  Grande  within  Flephant  Butte 
Reservoir  in  its  entirety  under  section 
4(b)(2)  of  the  Act,  we  did  reevaluate  the 
Rio  Graude  within  the  Middle  Rio 
('.rande  Management  Unit  and  found 
that  the  most  downstniarn  portions  of 
the  river  segment  within  Ele})hant  Butte 
Reservoir  in  the  Middle  Rio  Grande 
Management  Unit  did  not  meet  our 
criteria  for,  and  therefore,  our  definition 
of,  llycatcluir  critical  habitat.  We  found 
that  the  .'U.4-km  (19.5-mi)  downstream 
portion  of  the  propo.sed  segment  within 
the  active  .stf)rage  pool  of  Fhiphant  Butte 
Reservoir  c:ontain.s  some  of  the  elements 
of  physical  or  biological  features  of 
llycatcber  habitat  along  the  re.servoir 
edge.  However,  in  the  Middh;  Rio 
Grande  Management  Unit,  the  habitat 
features  in  this  most  down.stream 
portion  are  not  essential  to  llycatcber 
conservation  because  the  number  of 
llycatcber  territories  and  amount  of 
habitat  in  tin;  farther  upstream  portion 
(about  180  km,  112  mi)  of  this  segment 
have  already  far  (;xc«;(;ded  tin;  recovery 
goals  for  this  management  unit.  As  a 
result,  the  most  downstream  portion  of 
the  Rio  Grande  in  Elej)hant  Butte 
Reservoir  is  not  n(;cessary  for  the 
con.servation  of  flycatcher,  as  the  Unit 
without  this  portion  meets  tin;  (pjantity 
of  habitat  and  territories  identified  as 
essential  for  this  Management  Unit 
(ref(;r  to  our  Gr/leno  f/.sed  To  Identify 
(Iriticol  Habitat  section).  Th»;refore,  we 
are  not  including  this  portion  in  the 
designatirin  for  this  Managenu;nt  Unit 
(see  Summary  of  Ghanges  fnjin 
Proposed  Rule). 

Comment  I /.5y;'rhe  New  Mexico 
Interstate  .Stream  Grjmmission  slates  that 
a  key  a.s.sumption  of  the  economic 


analysis  is  that  critical  habitat  will  not 
n;(juire  changes  in  water  level 
operations  or  loss  of  storage  capacity. 

The  commenter  states  that  this 
assumption  is  illogical,  incorrect,  and 
inconsistent  with  Office  of  Management 
and  Budget  (0MB)  guidelines  for 
Federal  agencies  conducting  an 
economic  analysis  of  proposed 
r(;gulations,  which  are  required  to  apply 
the  “be.st  assessment  of  the  way  the 
world  would  look  ab.sent  the  proposed 
action.”  The  commenter  states  that  no 
evidence  or  logic  is  evident  in  the  report 
that  supports  the  assumptions  that  the 
operating  pool  w'ill  not  require  changr;.s 
in  water  level  operations  or  lo.ss  of 
.storage  capacity. 

Our  Response:  The  commenter  is 
correct  that  the  assumption  in  the 
economic  analysis  that  water  operations 
will  not  change  as  a  result  of  critical 
habitat  designation  for  flycatcher  is  key 
to  the  analysis.  However,  the  rea.sons  for 
this  assumption  are  articulated  in 
(Chapter  3  of  the  economic  analysis.  The 
reasons  are  repeated  here.  First,  in  areas 
where  flycatcher  presence  is  known,  an 
extensive  consultation  history  exists 
with  n;gard  to  impacts  of  llycatcher  on 
water  management,  with  at  least  35 
formal  consultations  on  water  actions 
being  conducted  on  flycatcher  since 
1991).  Several  habitat  conservation  plans 
(HCPs)  already  exist  for  flycatcher 
related  to  water  management  issues, 
some  covering  large  riv(;r  stretches, 
including  the  bower  (Colorado  Multi- 
Species  Gon.servation  Program.  On  the 
Middle  Rio  Grande,  a  long-term 
biological  opinion  bas  been  i.ssued 
addressing  flycatcher  and  the  Rio 
Grande  silvery  minnow,  and  a  large 
Middle  Rio  Grande  Endangered  .Species 
Gollaborative  Program  exi.sts.  On  the 
Kern,  Salt,  and  Verde  Rivers,  HGPs  have 
b«;en  developed  related  to  operations  of 
water  management  facilities.  All  of  the 
existing  plans  have  included 
conservation  actions  for  the  flyt;atcher, 
and  many  have  included  habitat 
mitigation,  but  none  to  date  has 
reijuired  changes  to  water  operations  for 
llycatcher  such  that  downstream  flow  to 
wat(;r  users  have  been  affected.  Due  to 
the  extensive  history  of  management  of 
flycatcher  through  incidental  take 
permit  development,  the  economic 
analysis  a.ssumes  that,  in  areas  where 
flycatcher  territories  have  been  detected, 
water  managers  will  pursue  an 
incidental  take  permit  or  statement  for 
current  operations  as  part  of  an  HGP  or 
.section  7  biological  opinion. 

The  2005  economic  analysis 
considered  the  potential  for  flycatcher 
conservation  to  result  in  change's  to  dam 
operations  in  order  to  avoid  adver.se 
effects  on  flycatcher  habitat.  However, 


Federal  Ret>ister/ Vol.  78,  No.  2  /  Tluirsclay.  )anuary  3.  2()13/Rul(is  and  Rogulafion.s 


467 


inanagfMnont  agciicios  have  a.sscaled  in 
some  eases  that  ihev  lack  legal 
discretion  to  rehsase  water  lor  Hycatcher 
management  purposes.  I'or  (example,  in 
nf‘f(‘n(lt‘rs  of  Wildlife  V.  Norton,  257  !•’. 
Supp.  2d  v'j.'t  (D.D.d.  2(H):{).  tin;  kederal 
district  court  held  that  dSHK  lacked 
discretion  to  provide  wattir  lor  si)eci<;,s 
in  the  C'.olorado  Dtdta  because  USBR 
was  prt!chul(!(l  from  changing  (a)lorado 
River  operations  hv  the  (Colorado  River 
compact.  Other  court  ca.ses  addressing 
s(!ction  7  consultation  ht^twcHMi  USHR 
ami  the  .S(^rvice  liave  upheld  the  use  of 
off-site  mitigation,  as  is  often 
contemplated  in  incichmtal  take  permits 
for  the  flveatcher.  and  allowed  USUR  to 
rai.se  the  level  of  the  lake  above  (ixisting 
nveatcher  habitat  (see  Southwest  ('.enter 
v.  ILS.  Bureau  of  Beelawation,  14.1  R.ld 
(nth  (ar.  and  Southwest 
('.enter  for  Biological  Diversity  v.  I t.S. 
Bureau  of  Beclaination,  t>  F.  Supp.  2d 
run  (D.Az.  1997)).  Ba.S(;d  on  these 
findings,  it  appears  nnlikely  that 
flycattdier  consfirvation  efforts, 
n;gardl(*ss  of  critical  habitat  (hisignation, 
will  result  in  fdianges  in  dam  f)perations 
hevond  those  conservation  activitii's 
outlined  in  an  incidental  take  permit. 
'rhereff)re,  tin;  analysis  does  not 
estimate;  tin;  pot(;ntial  magnitude  ol 
impacts  as.sociat(;d  with  chang(;s  in  dam 
o|)erations,  sut:h  as  maintaining  water 
levels  at  an  (;l(;valion  at  or  below 
flycatchm'  habitat  ar(;as,  or  tin;  cost  of 
replacing  water  supplies,  either  under 
the;  baseline  or  increim;ntally  dm;  to 
critical  habitat  designation. 

As  noted  in  chapter  2  of  the  draft 
(;conomic  analvsis.  the  S(;rvice  stat(;s 
that  in  a  scenario  when;  a  s»;ction  7 
consultation  n;sult(;d  in  both  a  jeopardy 
and  adv«;r.se  modification  finding  under 
each  differt;nt  standard,  it  is  like.ly  that 
conservation  m(;asure.s  bv  the  Federal 
agency  that  might  be  rt;(|uired  to  avoid 
ji;opardv  would  b(;  similar  to  tbos(; 
n;(]nir(;d  to  avoid  adv(;r.s(‘  modification. 
As  nott;d  in  (ihajit(;rs  2  and  1  of  the  draft 
economic  analvsis,  tin;  Service-  found  tio 
instances  wh(;re  actual  project 
modifications  wen;  i)n;viouslv  rcxpiired 
to  avoid  destruction  or  advt;rs(; 
modification  of  critical  habitat  in  a 
re\  i(;w  of  tin;  past  consnltation  n;cord 
for  flycatcher  both  with  and  without 
critical  habitat.  As  such,  in  areas  where; 
nycatch(;r  territorie;s  have;  be;e;n  elete;e;teel 
eer  llyeialcheer  prese;ne;e;  is  kne)wn.  this 
analysis  <issume;,s  that  a  future;  IK'd’  eer 
se;e;tiem  7  e:e)nsult;etie)n  will  be;  ele;ve;le)pe;el 
or  unele;rtiike;n,  but  theet  resulting 
e:e)nse;r\atiem  e;fie)rts  will  neet  eiiffer  than 
the)se;  that  we)ulel  Inive;  e)ccurre;el  absent 
e:ritie:al  habitat.  That  is.  epnintifieeel 
ine:re;me;ntal  impue:ts  eif  fntnn; 
e:on.sultatie)ns  in  the;  are;as  e;ithe;r 


oe:e:upieel  by  the;  spe;e'.ie;s,  or  where  the; 
spe;e:ie;s  is  eetherwise;  e:urre;ntlv  manage;el 
fe)r,  are  assumeei  te;  be  limiteid  te;  the; 
aeielitieenal,  minor  administrative  ceests 
eif  e:e)nsielering  the;  pe)te;ntial  fejr  the; 
pre)je;e:t  te;  iielve;r,se;ly  moelify  e;ritie:al 
liabitat. 

Comwent  IKih'l'he  Ne;w  Mexiex; 
Inte;rstate;  Stream  (a)mmissie)n  state;s  that 
the  costs  ineairred  by  wate;r  offiedals, 
inedueling  ele;ve;le)ping  new  State  e)r  loe:al 
law.  eerelinances,  or  peelicv  to  proti;e;t 
se;nsitive;  balntat  within  the  storage;  pool 
at  Flephant  liutte;  Re;,se;rve)ir  are;  ne)l 
aeleire;.sseel  in  the  e;e:e)ne)mie;  analysis. 

Our  Bt'sponse:  Tlu;  e;ce)ne)mic  analysis 
incluele;s  e;stimat(;el  e;o.sts  e)f  effejrts  te; 
maneige;  flye:atche;rs  at  Fle;phant  Butte; 
Re;serve)ir  e)f  $10.1  te;  $84.7  millie)n.  Te; 
e.aleadate  this,  we;  use;  the;  reserveeir's 
large  ste)rage  capacity  anel  the  ce).st  per 
aeae;-foe)t  eef  management  effeerts, 
ele;ve;leipeel  as  jairt  of  bie)logie;al  eepinieens 
iinel  IKiBs  develejped  elsewhere,  as  a 
proxy.  While;  the  analysis  eleees  met 
attempt  te;  parse;  out  the;  ce)sts  by  speeafic 
use,  the;  pe;r-aea'e;-fe)e)t  e:e)st  was 
ele;ve;le)pe;el  fre)m  e;stim<tle;.s  that 
ine;e)rpe)rateel  pn)gram  manage;me;nt 
e;e)sts.  In  (ihajete;!-  .1,  the  final  e;e:one)mie; 
itmilysis  ne)w  ae;kne)wle;elge;s  that  seeme 
ea)sts  may  be  asse)e:i;ite;el  with  the; 
development  e)f  law,  ordinane;e;.s,  eer 
pe)licie;s  by  managing  iig<;ne:ie;s  re;late;el  te; 
flycatcher  manage;me;nt.  Be;e:au.se  the 
jjopulatiem  e)f  llve;ate:he;r.s  is  ve;rv  large;  at 
Flepliant  Butte;,  and  age;neae;s  are;  alre;aely 
aware  ami  e;e)neiue:ting  eaensultatiejiis  e)n 
the;  flve.atedier  both  at  the;  Re;se;rve)ir  anel 
in  are;as  eie)wnstre;am,  anel  b(;e:au.se;  the; 
Se;rvie;e  ele)e;s  neet  emticipate  lh.it 
n;e|uire;me;nls  lei  preiteed  e:rilie::il  habiteit 
will  eliffe;r  freim  re;epiir(;m(;nts  tei  proti;cl 
the;  s|ii'e:ie;s  in  are;as  that  are  alre;adv 
being  manage;el  feir  the;  spi;e;ie;.s,  costs  are; 
attribute;el  tei  the;  h<ise;line;,  .as  the;v  weiulel 
he;  antie;ipate;d  tei  oe:e:ur  e;ven  .ibsent 
e.ritie.al  luibitat  for  flveaitcher. 

Conunent  1 17): 'I'he  Ne;w  Mexieai 
Inte;rstate;  Stn;am  (ieimmission  stiite;s  that 
Flephant  Butte;  Rese;rvoir  is  a  kueiwn 
anel  highiv  v<diie;el  re;e:re;!ition.al  are;a  that 
attraeds  re;gional  visiteirs  se;e;king  beiating, 
eiamping.  fishing,  and  e)the;r  re;cre;atie)nal 
ae:tivitie;s  theit  are  snjiporteiel  by  wi;ll- 
establisbeel  marinas  iuiel  e:e)mmere;i<d 
bnsine;s.se;s  at  the;  re;se;rve)ir  anel  ne;arbv 
teiwns.  I)e;.sign<itie)n  of  the;  propose;el 
e:ritie:al  habitat  will  re;eluce;  the  surfaea; 
wate;r  are;a  iivail.ible;  leir  boate;rs  ami 
water  ceintent  feir  fish  spe;cios  within  the 
re;.se:rve)ir.  im|)e)sing  a  elireed  anel 
m;g;itive;  e;e:one>mic  impact  on  visitation 
anel  re;ve;nm;s.  The;  value;  e)f  this  leisl 
re;cre;atie)n  w.as  provide;el  in  eeirlier 
|)uhlif:  e;e)mme;nt  bv  USBR  and  shoidel  be; 
ine:lmle;ei  in  ibe;  eeconeimie:  analysis. 
I‘’urlbe;rme)re,  hist  recreatieinal  reve;nue; 
.as.seH;i;ite;d  with  the;  designation  eif 


riparian  habit.it  alemg  the  Midelle;  Riei 
(Iranele  riparian  eiorrieleir  anel  the;  Uiijier 
Riei  ('.ramie  Basin  should  be;  ine:luile;el  in 
the;  i;ce)ne)mie;  amilysis. 

Our  Besponse:  USBR  e;stimate;s  that 
re;e;re;.it ion  users  spenei.  in  aggre;gate;. 
be;lwe;e'n  1  and  2  million  user-eiavs  at 
F,le;i)h:mt  Ffutte;  eae.h  year  iinel  spemel 
a[)pre)ximately  $20.28  per  elav  in  the; 
re;gie)n.  The-  .Age;m:y  stati;s  that  if  the; 
surfai:e‘  wate;r  e;le;v.'ition  is  k)we;re;el. 
fe;we;r  i e;e;re;;it iem  us(;r  ehus  will  eieaair. 

We;  hiivt;  neit  ine  lueli;el  this  e;stim;ite;  in 
enn  e;e;onejmie:  iimilvsis,  l)e;e:ause;  the; 
Se;rvie:e;  eleies  not  antie.ipate;  th.it  the; 
surfaea;  w;ite;r  eleevatiem  eif  the;  re;se;rvoir 
will  de;e;re;ase;  as  ii  re;sult  eif  the;  presemea; 
of  the;  flve:ate;he;r  or  ele;signate;el  critiead 
habitat  (se;e;  jiiiragriiplis  <)9  anel  17(i 
through  1  78  eif  the;  elraft  e;eaineimie: 
analvsis). 

Oonunent  ( lit):  The;  Ne;w  Me;xie,ei 
lnte;rstate;  Slre;am  ('ommis^ion  impiiie-el 
iibeiut  the;  Riei  Fe;rnandei  within  tlie; 

Uppe;r  Riei  ('.ramie;  Manage;me;nt  Unit 
anel  sought  cl.irificatiein  ein  slre;am 
eaimlilions  anel  the;  importama;  of  this 
iire;ii  feir  nye..ili:he;r  re;eaive;rv. 

( )n/'  Besponse:  Flyeaitedieir  territeirieis 
we;re;  ele>tee;te*d  idling  the  Rio  I’erniuielo  in 
2008.  iuul  ilia;  still  known  to  oeaair. 
Although  this  streiim  segment  is 
reliitivi;ly  short,  there;  is  suffie  ienit 
hiibitat  tei  support  se;ve;ral  misting  pairs. 
Within  the;  I  ippe;r  Rio  (hanele; 
M<miigi;me;nt  Unit,  the;  re;eai\a;ry  goid  is 
75  ti;rrite)rie;s  iinel  the;  kneiwn  single;  ye;ar 
high  is  89  te;rritorie;s,  eie;te;e;te;el  in  2000. 
The;  Riei  (hanele.  Rio  (Ir.mde;  elel  Rane  hei, 
iinel  (iovole  (iriee-k  were  iele;ntified  within 
this  Management  I 'nit  as  hiiving 
snlisliinlial  reeaiver\'  v;dm;  in  the 
Reeaivery  IMim  (.Serviea;  2002.  |i.  92). 
Thi;si'  three;  seigmemts.  alemg  with  the 
iissential  Riei  I’ernamlei  segmemt,  iire 
antie:ipiite;d  tei  |)reiviele  f1ve:ate:he;r  habitiil 
feir  nmtiipeipuliition  stability,  gene 
iainne;e;l  ivitv  tbreiugb  this  peirtiein  of  the; 
nye:iiti:he;r's  range;,  preite;i;tiem  agiunst 
( iitiistrophie.  popnhitiein  hiss,  anel 
pei|  iiliitiein  growth  anel  eailonizatiein 
pelt  ;ntial.  As  ii  re;sult,  tlmsej  river 
.se;gme;nts  and  asseiciateiel  flve;iite:he;r 
hiibitat  iire  iintieapated  to  su[)port  the 
strategy,  rationale,  and  si:ii;ma;  of 
fh  e:iiti:he;r  eain.seirvation  in  oreier  to  meet 
terriloi  V  iinel  habitat-ri;late;el  re;eaive;rv 
goals. 

Oonunent  /  7.9);  The;  Ne-w  Meixieai 
Di’partmemt  of  Agrieailture;  sugge;ste;d 
thiit  the;  Se;rviea;  ineivieh;  em  iinalysis  that 
re;ea)gni/.e;s  the  agriemltural  industry  in 
the  i;nvireinme;ntal  iisseissment. 

Onr  Besponse:  'I’he;  impacts 
e;n\  isione;el  in  the;  eaimmeint  lette;r  reiliiteel 
to  the;  iivailabilitv  of  irrigation  wate;r. 
While  the;  eieainomic  analysis  eleieis  neit 
incimle  a  ediapter  .spe;e.ifie:allv  titleel 
"iigriiailture;.  "  C'.hapteir  8  eiiseaisses 


468 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  .'h  2013 /Rules  and  Regulations 


potential  impacts  on  water  management, 
including  irrigation  diversions,  in  great 
detail.  We  do  not  anticipate  changes  in 
the  amount  of  water  available  as  a  result 
of  the  listing  or  designation.  Rather,  the 
water  projects  have  historically  obtained 
incidental  take  permits  by  completing 
H(Ts  that  generally  involve  acquiring 
mitigation  lands  and  various 
management  activities.  Because  changes 
in  flow  are  not  anticipated,  impacts  to 
downstream  agricultural  users  are  not 
anticipated. 

(.'ornnwnt  (20):  The  New  Mexico 
Department  of  Agriculture  disagrees 
with  the  statement  in  the  draft 
environmental  assessment  that 
“potential  impacts  to  the  quality  of  the 
environment  are  not  likely  to  be  highly 
controversial”  and,  in.stead,  suggests  the 
“potential  impacts  *  *  *  may  result  in 
varying  degrees  of  controversy.” 

Our  Response:  The  environmental 
assessment  acknowledges  prior 
controversy.  The  Service  believes  that, 
with  the  combination  of  exclusions  and 
voluntary  conservation  measures  in 
place,  the  likely  impacts  of  the  proposed 
(hisignation  would  not  be  highly 
controversial.  The  Service  understands 
that,  given  the  prior  history  of 
designation,  some  level  of  controversy 
may  result. 

Comments  From  Federal  Agencies 

Comment  (21):  One  commenter  slated 
that  they  oppo.se  the  designation  of 
critical  habitat  on  military  lands. 

Our  Response:  Within  this  revision, 
we  identified  important  streams  for 
flycatcher  habitat  and  recovery  to 
propose  as  critical  habitat  at 
Vandenberg  Air  Force  Base  within  the 
.Santa  Ynez  Management  Unit  and 
Marine  Corps  Base  Camp  Pendleton  and 
Naval  Weapons  Station  Seal  Beach 
Detachment  Fallbrook  (Fallbrook  Naval 
Weapons  Station)  within  the  .San  Diego 
Management  Unit.  After  the 
identification  of  these  lands,  we 
evaluated  the  con.servation  and 
management  qf  these  lands  by  these 
military  installations  as  provided  in 
their  INRMPs.  We  described  and 
evaluated  the  conservation  measures  for 
each  of  the.se  installations  in  our 
proposal  and  this  final  rule  and 
concluded  that  each  provides  a  benefit 
to  the  flycatcher  and  its  habitat.  As  a 
result,  we  conclude  that  the  areas  we 
identified  as  important  for  the  flycatcher 
habitat  are  exempt  from  critical  habitat 
designation  under  section  4(a)(3]  of  the 
Act  (see  Application  of  Section  4(a)(3) 
of  the  Act  section  above). 

Comment  (22):  A  Federal  agency 
suggested  that  the  Cienega  Creek 
.segment  in  southern  Arizona  within  the 
.Santa  Cruz  Management  Unit  should  be 


expanded  to  include  the  entirety  of  the 
enjek  from  the  headwaters  downstream 
because  this  is  high-quality  habitat 
where  flycatchers  have  been 
documented. 

Our  Response:  The  Bl.M  provided  us 
new  information  during  the  comment 
period  about  a  breeding  llycatcher 
detected  on  Empire  Culch  (a  tributary  to 
th(^  headwaters  of  Caenega  Creek)  and 
habitat  quality  for  breeding  and 
migrating  flycatchers  along  Cienega 
Oeek.  We  discu.s.sed  these  comments 
with  the  BLM,  incorporated  their 
recommendations  into  our  propo.sal 
within  our  July  12,  2012,  amendments 
to  the  propo.sed  rule  (76  FR  41147,  p. 
411.51),  and  subsequently  have  included 
two  short  segments  of  Empire  (iulch  and 
a  longer  segment  of  Cienega  Creek  in 
our  final  designation  (see  Critical 
Habitat  Unit  Descriptions,  Cila 
Recovery  Unit  .section  above). 

Comment  (23):  A  commenter  stated 
that  under  the  recent  consultation  for 
Nationwide  Aerial  Application  of  Fire 
Retardant  on  U.SFS  lands,  retardant  use 
within  flycatcher  critical  habitat  on 
national  forests  would  be  avoided.  The 
commenter  stated  that,  although  the 
proposed  critical  habitat  was  not 
considered  in  that  analysis,  it  too  will 
likely  be  avoided  by  the  same  size  buffer 
zones.  However,  the  commenter 
believes  that  newly  designated  critical 
habitat  identified  in  the  final  rule  will 
need  to  be  reviewed  by  the  individual 
national  forests  at  that  time  to  determine 
if  there  would  need  to  be  any  exceptions 
or  modifications  to  the  standard  buffer 
zones.  The  commenter  states  that  the 
national  fore.sts  will  consult  as 
appropriate  at  that  time,  and  the  new 
areas  will  then  be  included  in  fire 
retardant  avoidance  maps  prior  to  the 
Jipcoming  fire  season. 

Our  Response:  We  appreciate  the 
commenter’s  information  and 
willingness  to  incorporate  this  final 
critical  habitat  designation  into 
consideration  of  fire  retardant  use  on 
USFS  lands.  We  look  forward  to 
working  with  the  USFS  for  future 
discussion  of  fire  retardant  use  and 
avoidance  of  its  use  on  National  Forest 
.System  lands  that  might  affect  this 
revised  critical  habitat  designation  for 
the  flycatcher. 

Comment  (24):  One  commenter  noted 
that  the  NFS  is  currently  conducting  a 
special  re.source  study  of  the  .San 
Gabriel  River  watershed  and  the  San 
Gabriel  Mountains  regarding  the 
formation  of  the  .San  Gabriel  Region 
National  Recreation  Area  in  C'alifornia. 
The  purpose  of  such  action  would  be  to 
increase  recreational  opportunities  in 
the  area,  including  riding,  cycling, 
hiking  and  picnicking.  The  Service 


should  consider  the  impacts  of  critical 
habitat  designation  on  the  proposed 
National  Recreation  Area. 

Our  Response:  The  NFS's  study, 
including  its  recommendations,  is 
scheduled  to  be  transmitted  to  Congress 
this  year.  At  this  time,  given  the 
uncertainty  associated  with  the  various 
alternatives  proposed  in  the  study  and 
likely  action  taken  by  Congress,  we  are 
unable  to  estimate  the  potential  effects 
of  the  designated  critical  habitat  on 
recreational  opportunities  arising  from  a 
National  Recreation  Area.  However,  a 
di.scussion  of  the  study  and  possible 
action  by  (Congress  has  been  added  to 
Chapter  10  of  the  final  economic 
analysis. 

Comment  (25):  The  Corps  requested 
vve  exclude  the  South  Fork  Kern  River 
(including  upper  Lake  Isabella)  and 
Canebrake  Creek.  California,  located 
within  the  South  Fork  Kern  River 
Wildlife  Area,  as  well  as  Hafenfeld  and 
.Sprague  Ranches,  from  the  revised 
critical  habitat  designation,  becau.se 
current  management  of  Lake  Isabella 
Re.servoir  benefits  flycatcher  habitat  and 
a  designation  could  impact  the 
management  purpose  of  the  reservoir  for 
flood  control  and  water  supply.  The 
commenter  indicated  that  the  .Sprague 
and  Hafenfeld  properties  are  managed 
under  a  con.servation  easement  or 
management  plan  to  benefit  flycatchers. 
The  commenter  also  noted  that  Lake 
Isabella  Reservoir  is  managed  in 
compliance  with  all  terms  and 
conditions  of  the  SeiAUce’s  2001) 
biological  opinion  on  long-term 
operationS'of  Lake  Isabella  Reservoir 
that  addres.sed  effects  to  the  flycatcher 
and  its  critical  habitat  designated  at  that 
time. 

Our  Response:  On  the  basis  of  the 
conservation  easement  and  management 
plan  in  plar'.e  with  private  partnerships, 
the  .Sprague  Ranch  and  Hafenfeld  Ranch 
have  been  excluded  from  this  final 
designation  (.see  Exclusions  .section 
above). 

However,  the  South  Fork  Kern 
Wildlife  Area  is  owned  by  the  Corps 
and  managed  by  the  USFS.  In  contrast 
to  the  non-federally  owned  Sprague 
Ranch  and  Hafenfeld  Ranch,  there  is 
additional  benefit  to  including  the 
federally  owned  portions  of  the  South 
Fork  Kern  River  in  the  designation  of 
critical  habitat  because  of  the  F’ederal 
agencies  obligation  to  consult  under 
section  7  of  the  Act  on  activities  that 
may  adversely  modify  critical  habitat. 
The  Corps  has  consulted  with  the 
.Service  in  the  pa.st  on  dam  operations, 
the  potential  effects  to  the  flycatcher, 
and  implemented  reasonable  and 
prudent  measures  described  in  those 
as.sociated  biological  opinions. 
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Conservation  measures  included  off-site 
land  conservation  efforts  rather  than 
modifying  reservoir  operations.  The 
Corps  maintains  an  obligation  to  consult 
under  section  7  of  the  Act  on  their 
current  operations,  and  those  uncertain 
future  operations  or  activities  that  may 
adversely  modify  critical  habitat.  As  a 
result,  the  consultation  requirement 
provides  some  benefit  to  flycatcher 
conservation.  We  expect  that  ongoing 
conservation  efforts  in  this  area  will 
continue  with  or  without  critical  habitat 
de?signation,  limiting  the  benefits  of 
excluding  the  area.  Consequently,  after 
reviewing  the  best  available 
information,  we  have  determined  that 
the  benefits  of  including  this  area  as 
critical  habitat  outweigh  tho"  benefits  of 
excluding  this  area. 

Furthermore,  Canebrake  Creek  lies 
within  a  California  Department  of  Fish 
and  Game  Ecological  Reserve  and  is 
well  upstream  and  not  within  the 
jurisdiction  of  the  Corps’  management 
of  Lake  Isabella  Reservoir.  There  is  no 
management  plan  specifically 
addressing  flycatcher  habitat  in  this 
area,  thus  we  have  determined  that  the 
benefits  of  including  Canebrake  Creek 
outweigh  the  benefits  of  excluding  this 
area. 

Comment  (26):The  USFS  identified  a 
camping  area  at  Luna  Lake  in  the  San 
F’rancisco  Management  Unit  and 
requested  that  it  be  excluded  from  the 
designation  due  to  the  lack  of  primary 
constituent  elements. 

Our  Response:  This  recreation  site 
had  not  previously  been  considered  in 
the  draft  economic  analysis.  We  have 
added  a  discussion  of  the  site  and  its 
use  to  section  10.4  of  the  draft  economic 
analysis.  In  addition,  this  area  was 
found  not  to  he  essential  for 
conservation  of  the  flycatcher  and  has 
been  removed  from  the  final  designation 
(see  Summary  of  Changes  from  the 
Proposed  Rule  section  above). 

('omment  (27):  Several  individuals 
state  that  current  management  strategies 
for  grazing  operations  within  the  Tonto 
National  Forest  provide  sufficient  rest  to 
allow  for  conservation  of  riparian 
habitat.  One  comment  also  states  that 
some  areas  within  the  middle' Salt  River 
region  are  not  suitable  for  grazing. 

Our  Response:  The  Service  believes 
that  carefully  managed  and  closely 
monitored,  light-to-conservative  levels 
of  grazing  within  critical  habitat  during 
the  non-growing  season  may  be 
c;ompatible  with  flycatcher  recovery 
(Service  2002,  Appendix  C).  Thus, 
complete  loss  of  grazing  opportunities  is 
not  anticipated.  Section  4.3  of  the  draft 
economic  analysis  describes  the 
estimation  of  economic  impacts 
associated  with  grazing.  Communication 


with  Federal  land  managers  identified 
allotments  that  are  unlikely  to  face 
future  grazing  restrictions  or  riparian 
exclusions,  due  to  either  manmade  (e.g., 
fencing,  roads,  or  seasonal  use)  or 
natural  (e.g.,  steep  canyons  or 
unsuitable  habitat)  features.  No  impacts 
are  anticipated  in  these  areas. 

Comment  (28):  The  USFS  provided 
detailed  information  on  grazing 
allotment  management  and  conservation 
strategies  as  relevant  to  the  flycatcher 
economic  analysis. 

Our  Response:  The  draft  economic 
analysis  identified  allotments  that  were 
unlikely  to  face  future  grazing 
restrictions  or  riparian  exclusions,  due 
to  either  manmade  (e.g.,  fencing,  roads, 
or  seasonal  use)  or  natural  (e.g.,  steep 
canyons  or  unsuitable  habitat)  features, 
through  communication  with  land 
managers  at  the  USP'S  and  the  BLM.  The 
information  provided  in  public 
comment  by  this  entity  is  consistent 
with  the  information  and  assumptions 
used  in  the  draft  economic  analysis. 

Comment  (29):  As  holders  of  the 
grazing  permit  for  the  Dagger  Allotment 
in  the  Tonto  National  Forest,  Cherry 
Creek  Cattle  Company  commented  that 
there  is  no  evidence  to  indicate  that 
grazing  poses  a  threat  to  the  species. 
They  .stated  they  have  yet  to  be  shown 
a  case  in  which  cattle  have  negatively 
affected  the  bird’s  welfare.  Instead,  there 
are  case  studies  that  demonstrate  that 
the  flycatcher  actually  benefits  from  the 
presence  of  water  improvements  and 
insect  populations  that  are  a  result  of 
grazing  activity.  An  example  is  a  study 
of  the  U-Bar  Ranch  in  the  Gila  River 
Valley,  where  the  highe.st  density  of  the 
species  occurred  in  an  area  with  grazing 
present. 

Our  Response:  The  Recovery  Plan 
(2002,  pp.  35-36,  114-116)  discusses 
the  issues,  impacts,  and  evidence 
regarding  the  compatibility  of  grazing 
with  flycatcher  life  history.  The  Service 
believes  that  carefully  managed  and 
clo.sely  monitored,  light-to-conservative 
levels  of  grazing  within  critical  habitat 
during  the  non-growing  season  may  be 
compatible  with  flycatcher  recovery 
(Service  2002,  Appendix  G). 

Comment  (30):  Multiple  individuals 
commented  on  the  economic  impact  of 
historical  closures  of  recreational  areas 
along  the  Salt  River  and  Tonto  Creek  by 
the  USP'S  for  the  protection  of  the 
flycatcher.  These  areas  were  popular 
locations  that  generated  local  spending 
and  jobs  related  to  the  provision  of  fuel, 
lodging,  food,  and  equipment.  They 
estimate  annual  lost  expenditures  by 
recreational  users  of  $47,123,599.  No 
information  is  provided  regarding  the 
derivation  of  this  estimate. 


. . .  I 

Our  Response:  Section  10.3.11  of  the 
draft  economic  analysis  provides  a 
detailed  di.scussion  of  the  costs 
associated  with  reduced  recreational 
opportunities  in  the  Tonto  National 
Forest.  We  estimate  lost  direct 
expenditures  of  approximately  $400,000 
annually  (2010  dollars)  based  on  data 
provided  by  the  USFS  on  the  number  of 
fishing  and  hunting  trips  taken  prior  to 
the  closures,  the  availability  of 
substitute  locations,  and  published 
estimates  of  average  trip  expenditures  in 
each  county  in  Arizona.  These  costs  are 
attributed  to  the  listing  of  the  species 
(baseline),  not  the  designation  of  critical 
habitat  (incremental),  because  USFS 
began  implementing  these  seasonal 
restrictions  prior  to  the  original 
designation  of  critical  habitat  in  these 
areas. 

Comment  (31):  The  USP'S  .states  that 
camping  along  the  shoreline  of  Lake 
Roosevelt,  and  fishing  along  the  Salt 
River  and  the  Tonto  Creek  confluence 
and  Roosevelt  Lake,  could  be  affected  by 
the  designation. 

Our  Response:  As  di.scussed  above, 
section  10.3.11  of  the  draft  economic 
analysis  provides  a  detailed  discussioiv 
of  the  costs  a.ssociated  with  reduced 
recreational  opportunities  on  the  Salt 
River,  Tonto  Creek,  or  Lake  Roosevelt. 

The  USFS  has  been  implementing 
seasonal  restrictions  at  Roosevelt  Lake 
since  1998.  Thus,  the  designation  of 
critical  habitat  is  not  expected  to  result 
in  additional,  incremental  impacts  to 
recreational  users.  We  have  excluded 
Roo.sevelt  Lake  from  the  final 
designation  of  flycatcher  critical  habitat  , 
under  section  4(b)(2)  of  the  Act  as  a 
result  of  the  implementation  of  SRP’s 
Roo.sevelt  Dam  HCP  and  the  supporting 
management  conducted  by  tbe  USFS 
(see  Exclusions  section  below). 

((omment  (32):  The  USFS  identified 
an  area  of  the  Los  Padres  National 
Forest  located  within  the  proposed 
.Santa  Ynez  Management  Unit  as  heavily 
used  for  recreation.  Specifically,  it 
writes  that  the  area  between  Live  Oak 
picnic  area  and  the  Gibraltar  Dam 
experiences  heavy  recreational  use  for 
picnics  and  swimming,  especially  in  the 
summer  when  .several  thousand  visitors 
may  enter  this  area  in  one  day.  In 
addition,  the  three  developed  recreation 
sites  require  annual  maintenance  such 
as  fire  hazard  reduction  and  clearing  of 
the  hardened  cro.ssings  after  high  winter 
flow's.  The  USFS  is  concerned  that  the 
designation  of  critical  habitat  could 
curtail  use  or  maintenance  of  these 
popular  sites.  P’inally,  the  agency  notes 
that  there  are  no  records  of  flycatchers 
in  the  area. 

Our  Response:  P'uture  formal  section 
7  con.sultation  on  the  recreational 
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activities  taking  place  in  this  area  is 
unlikely.  If  the  USFS  requests  technical 
assistance  or  informal  consultation,  we 
are  unlikely  to  recommend 
modifications  to  these  activities, 
because  the  stream  segment  in  question 
is  used  for  migratory  purposes,  rather 
than  ne.sting.  Furthermore,  there  may  be 
a  benefit  to  continued  recreation  at  the 
site  in  terms  of  educating  visitors  about 
the  flycatcher  and  its  habitat  needs.  If 
technical  assistance  or  informal 
consultation  occurs,  the  majority  of  the 
costs  would  be  attributed  to  the  baseline 
scenario  because  the  area  is  considered 
to  be  occupied  by  the  species.  In 
addition.  Federal  agencies  are  aware  of 
the  potential  presence  of  the  species 
Jjecause  the  Santa  Ynez  River  segment 
was  previously  designated  as  critical 
habitat.  We  have  added  a  discussion  of 
this  site  to  chapter  10  of  the  final 
economic  analysis. 

Comment  (33):  USBR  commented  that 
the  “Fisheries”  section  of  the 
environmental  assessment  should  not. 
focus  on  just  the  C^olorado  River 
fisheries,  as  several  other  river  systems 
such  as  the  Rio  Grande  have  conflicting 
uses  between  the  fisheries  and 
flyc;atc;her.  The  discussion  does  not 
represent  the  full  issues  associated  with 
conflicts  between  exi.sting  fish  such  as 
the  Rio  Grande  silvery  minnow 
[Hybognathus  amarus)  and  the 
flycatcher. 

Our  Response:  Along  the  middle  Rio 
Grande,  revised  flycatcher  critical 
habitat  overlaps  with  critical  habitat  for 
the  Rio  Grande  silvery  minnow,  which 
is  only  found  in  the  section  of  the  Rio 
Grande  between  Cochiti  Dam  and 
Elephant  Butte  Reservoir  (68  FR  8088, 
February  19,  2003).  Both  the  flycatcher 
and  silvery  minnow  have  experienced 
loss  of  habitat  from  stream 
modifications  along  the  river  system 
that  include  agriculture  development, 
water  diversion,  impoundments,  and 
livestock  grazing  (68  FR  8088,  February 
19,  2003,  pp.  8088-8089,  8127).  Because 
of  potential  conflicting  interests 
between  current  and  fnture  water  users 
and  protected  species,  a  collaborative 
group  called  the  Middle  Rio  Grande 
Endangered  Species  Collaborative 
Program  was  developed.  This  group 
consists  of  local,  regional,  tribal,  and 
Federal  organizations  whose  goals  are  to 
alleviate  jeopardy  for  the  protected 
species  while  still  providing  for  current 
and  future  water  users  (Middle  Rio 
Grande  Endangered  Species 
Collaborative  Program  2010). 

USBR  has  overseen  several  restoration 
projects,  funded  by  the  Middle  Rio 
Grande  Endangered  Species 
Collaborative  Program,  to  enhance 
habitat  for  both  the  silvery  minnow  and 


the  flycatcher.  Several  groups,  including 
the  Santa  Domingo  Pueblo  (Service 
2008)  and  the  Pueblo  of  San  P’elipe 
(Service  2007b),  have  been  funded  to 
remove  nonnative  plants  and  refurbish 
habitats  along  the  Rio  Grande.  These 
projects  provide  proper  water  flow  and 
bank  stabilization  for  the  silvery 
minnow  while  also  creating  native 
habitat  structure  for  the  flycatcher. 

(Jomment  (34):  We  received  a 
suggestion  to  add  the  U.S.  Department 
of  Agriculture  and  NPS  to  the  list  of 
agencies  likely  to  enter  into  section  7 
consultations  with  the  Service  under  the 
No  Action  Alternative  in  the  draft 
environmental  assessment. 

Our  Response:  The  USFS  is  the 
Federal  bureau  within  the  U.S. 
Department  of  Agriculture  that  would 
be  likely  to  consult  with  the  Service, 
and  this  agency  is  already  listed.  We 
have  added  the  NPS  to  this  li.st  and 
noted  other  places  in  the  environmental 
assessment  where  actions  by  the  NPS 
coidd  be  considered  in  section  7 
consultations  for  flycatcher  critical 
habitat. 

(Comments  Related  to  Tribal  Lands 

Comment  (35):  A  variety  of  comments 
from  tribes  and  others  stated  that  they 
oppose  the  designation  of  critical 
habitat  on  tribal  lands.  We  also  received 
some  comments  that  we  did  not 
adequately  coordinate  with  tribes  ba.sed 
on  our  govern  ment-to-government 
relationship. 

Our  Response:  It  is  important  for  the 
Service  to  work  and  communicate  with 
tribes  and  pueblos  potentially  impacted 
by  the  designation  of  critical  habitat.  We 
support  and  recognize  tribal  sovereign 
authority  and  each  tribe’s  inherent 
power  to  manage  and  control  their 
natural  resources.  In  accordance  with 
Secretarial  Order  3206  and  the  Service’s 
Native  American  Policy,  we  consult 
with  tribes  when  actions  taken  under 
the  Act  may  affect  tribal  lands,  tribal 
trust  resources,  or  the  exercise  of 
American  Indian  tribal  rights  as  defined 
in  the  Secretarial  Order. 

Prior  to  our  publication  of  the 
proposed  revision  of  flycatcher  critical 
habitat,  the  Service’s  Regional  Directors 
sent  letters  to  the  leader  of  each  tribe 
and  pueblo  that  could  be  affected  by  the 
rule,  provided  information  about  our 
intention  to  propose  revised  flycatcher 
critical  habitat,  and  offered  the 
opportunity  to  initiate  government-to- 
government  consultations  regarding  the 
process.  We  also  explained  our 
exclusion  policies  under  section  4(b)(2) 
of  the  Act  and  provided  other  relevant 
information  to  assist  tribes  and  pueblos 
in  cooperating  in  this  process.  We  also 
communicated  informally  with  tribal 


representatives,  including  making 
presentations  at  tribal  wildlife 
conferences  in  Arizona  and  New  Mexico 
about  the  upcoming  critical  habitat 
revision  and  ourTelated  policies.  In 
California,  the  Service  attended 
meetings  with  all  .seven  tribes  that  could 
be  affet;ted  by  critical  habitat. 

Following  publication  of  our  August 
15,  2011,  proposal  (76  FR  50542),  and 
throughout  the  process  to  revise  critical 
habitat,  we  continued  communicating 
with  tribes  and  pueblos  verbally  and  in 
writing.  We  contacted  each  tribe  and 
pueblo  formally  in  writing,  and 
informally  via  telephone  and  electronic 
mail;  offered  government-to-government 
consultation  at  their  request;  and 
provided  a  eopy  of  the  proposal.  In 
September  2011,  we  sent  a  letter  to  the 
leader  of  each  tribe  and  pueblo  with  an 
updated  draft  flycatcher  management 
plan  template,  flycatcher  literature,  and 
further  guidance  on  how  to  develop  and 
implement  a  flycatcher  management 
plan  for  our  consideration  for  exclusion 
under  section  4(b)(2)  of  the  Act.  We 
followed  up  this  letter  with  electronic 
messages  and  phone  calls  to  tribes  and 
pueblos  providing  additional 
management  plan  guidance.  We  later 
provided  tribes  and  pueblos  an  update 
on  our  schedule  for  completion  of  the 
designation,  opportunities  for 
submitting  management  plans,  an  offer 
of  technical  assistance  on  management 
plans,  and  information  about  seeking 
exclusion  from  the  critical  habitat 
designation. 

Following  our  July  12,  2012,  notice  of 
availability  for  the  draft  economic 
analysis  and  draft  environmental 
asse.ssment  (77  FR  41147),  we  again  sent 
a  letter  to  the  leader  of  each  tribe  and 
pueblo,  dated  July  30,  2012,  to  notify 
them  of  the  opportunity  to  comment  on 
the  process,  offer  government-to 
government  consultation,  and  inform 
them  of  the  dates  and  locations  of  the 
public  hearing  and  open  house  meeting. 
Representatives  from  local  Service  field 
offices  in  Arizona,  Galifornia,  Golorado, 
and  New  Mexico  contacted  tribes  and 
pueblos  in  person,  during  meetings,  and 
through  electronic  mail  and  telephone 
calls  to  inform  them  about  the  proposed 
rule  and  offered  help  with  development 
of  flycatcher  management  plans. 
Representatives  from  the  BIA  also 
coordinated  with  the  Service  to  provide 
their  guidance  and  assistance.  In  many 
cases,  the  Service  a.ssisted  tribes  in  the 
development  of  flycatcher  management 
plans. 

In  November  2011,  we  met  with  a 
representative  from  the  San  Ildefonso 
Pueblo  in  New  Mexico  at  their  request. 
We  also  met  with  and  had 
teleconferences  with  representatives 
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from  the  GRIC  of  Arizona  in  October 
2012.  We  had  additional  meetings  with 
all  of  the  tribes  in  California.  While 
prtsparing  to  publish  the  proposed  rule, 
we  made  presentations  to  tribal  wildlife 
conferences,  attended  by  tribal  staff  in 
New  Mexico  and  Arizona  about  the 
development  of  the  upcoming  critical 
habitat  proposal  and  our  exclusion 
process. 

Overall,  we  provided  detailed 
correspondence  and  coordination,  and 
communicated  with  the  19  tribes  and 
pueblos  where  we  proposed  critical 
habitat.  We  also  provided  more  general 
correspondence  to  other  nearby  tribes 
not  included  in  the  proposed 
designation  and -coordinated  with  them 
at  their  request.  We  subsequently 
excluded,  under  section  (4)(b)(2)  of  the 
Act,  all  of  the  19  tribes  and  pueblos  that 
were  included  within  the  proposed 
designation  (see  Exclusions  section).  We 
intend  to  keep  working  to  improve  our 
relationships  with  tribes  and  the  BIA 
following  the  tenets  of  Secretarial  Order 
3206  and  Executive  Order  13175. 

Comment  /36’/.'The  Southern  Ute 
Indian  Tribe,  Fort  Mojave  Indian  Tribe, 
Pueblo  de  San  lldefonso,  Yavapai- 
Apache  Nation,  Hualapai  Department  of 
Natural  Resources,  Navajo  Nation, 

Pueblo  of  Zuni,  and  the  San  Carlos 
Apache  Tribe  each  submitted  to  the 
Service  a  copy  of  their  rospec:tive 
management  plans  for  the  flycatcher. 
Many  included  amendments  or 
revisions  to  ensure  adequate 
conservation  for  the  flycatcher  and  its 
habitat. 

Oui  Response:  We  Hppr»;ciate  these 
efforts,  and  appropriate  sections  of  this 
rule  and  economic  analysis  have  been 
revised  to  reflect  conservation  efforts 
reflected  in  the  respective  plans. 

Comnifint  (37):  'fW  Barona  Group  of^- 
Gapitan  Grande  Band  of  Mission  hidians 
of  the  Barona  Reservation,  California, 
slated  that  our  description  of  the  portion 
of  the  “San  Diego  River  (upper)”  area 
being  considered  for  exclusion  from  this 
critical  habitat  designation  was 
confusing.  The  Tribe  noted  that  the  area 
b»!ing  considered  for  exclusion  is 
described  as  4.7  km  (2.9  mi)  and  82.4  ha 
(203.7  ac)  in  the  supplementary  table 
(on  page  2  of  5).  under  the  lieatling 
"Areas  Considered  for  Exclusion,”  l)ut 
the  area,  as  shown  on  the  proposed 
map,  is  nearly  identical  to  that  of  37  ha 
(92  ac)  excluded  from  critical  habitat  for 
the  arroyo  toad  (Anaxyrus  californicns). 

Our  Response:  The  Service 
inadvertently  included  in  these 
calculations  lands  not  within  the 
boundary  of  the  Capitan  Grande  Band  of 
Diegueno  Mission  Indians  Reservation 
(Capitan  Grande  Reservation),  which  is 
jointly  managed  by  the  Barona  Group  of 


Capitan  Grande  Bapd  of  Mission  Indians 
of  the  Barona  Reservation,  California, 
and  the  Viejas  (Baron  Long)  Group  of 
Capitan  Grande  Band  of  Mission  Indians 
of  the  Viejas  Reservation,  C-alifornia,  in 
the  proposed  rule  for  the  flycatcher.  We 
have  revised  the  boundaries  of  this 
segment  to  appropriately  reflect  the  area 
of  tribal  lands  considered  for  critical 
habitat  to  an  approximately  0.9  km  (0.6 
mi)  stream  segment  of  the  San  Diego 
River  (upper)  and  consisting  of 
approximately  9.0  ha  (22  ac)  of  the 
Capitan  Grande  Reservation.  See 
Summary  of  Changes  from  the  Proposed 
Rule  above  for  further  discussion. 

Comment  (3H):The  Viejas  (Baron 
Long)  Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Viejas 
Reservation.  California,  expres.sed 
concern  that  the  Service  and  the  BIA 
did  not  make  a  greater  effort  to  comply 
with  directives  obligating  P’ederal 
agencies  to  consult  with  tribes  when 
taking  actions  that  impact  tribes, 
particularly  those  involving  tribal  lands 
and  the  management  of  biological 
resources.  The  Tribe  cited  Secretarial 
Order  3206  and  Executive  Order  13175, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (Nov.  9, 
2000),  as  outlining  the  Service’s 
responsibility  to  communicate  with 
Tribes  regarding  actions  that  may  affect 
tribal  lands  as  far  in  advance  as 
practicable.  According  to  the  Tribe,  the 
.Service’s  track  record  on  the  proposed 
designation  fails  to  meet  these 
obligations,  and,  had  such  notification 
and  consultation  occurred,  the  Service 
would  have  obtained  sufficient 
information  to  exclude  the  tribe  from 
the  propo.sed  designation.  The  Trihe 
requested  full  consultation  going 
forward,  expressed  appreciation  of  the 
Service’s  recent  efforts  in  this  regard, 
and  anticipates  that  intergovernmental 
discussions  will  c:ontinue. 

Our  Response:  'I’he  Service  makes 
every  effort  to  coordinate  with  tribes 
well  in  advance  of  taking  any  action 
which  may  affect  tribes  or  tribal  lands. 
The  Service  met  with  both  tribes  on 
June  16,  2011,  prior  to  publication  of  the 
proposed  rule;  have  kept  in  contact  with 
the  tribes  via  email  conf:erning  the 
possible  development  of  management 
plans  for  the  flycatcher;  and  have  met 
with  the  tribes  at  quarterly  meetings.  We 
appreciate  the  feedback  provided  by  the 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Viejas  Reservation,  California,  and  will 
continue  to  foster  effective 
communications  with  tribes. 

Commen'i  (39):  The  Pala  Band  of 
Luiseno  Mission  Indians  of  the  Pala 
Reservation,  California,  expressed 
concern  regarding  the  proposed  Gregory 


Canyon  Landfill,  just  west  of  the  Pala  j 

Re.servation,  because  the  construction  I 

and  operation  of  a  landfill  at  this  I 

location  would  segregate  the  San  Luis  | 

Rey  population  of  flycatcher  into  east  | 

and  west  subpopulations  and  that  the  i 

effect  on  gone  flow  caused  by  such  | 

.segregation  .should  be  included  in  the  | 

analysis  of  the  designation  in  this. area. 

The  Tribe  believes  it  is  highly  likely  that 
the  mountain  stream  in  Gregory  Canyon 
provides  habitat  that  the  flycatcher 
would  u.se  as  an  adjunct  to  the  primary 
riparian  corridor,  extending  its  use  by 
the  species  up  the  canyon,  and  that  this 
location  should  be  designated  critical 
habitat  for  the  flycatcher. 

Our  Response:  We  agree  that  Gregory 
Canyon  provides  riparian  habitat  that 
the  flycatcher  may  u.se.  However, 

Gregory  Canyon  was  not  identified  as 
necessary  for  recovery  in  the  Recovery 
Plan,  and  we  do  not  believe  the  area  is 
essential  to  the  conservation  of  the 
species;  therefore,  wo  did  not  propose 
the  area  as  critical  habitat.  In  developing 
the  critical  habitat  determination,  the 
.Service  u.sed  the  Recovery  Plan,  as  well 
as  information  from  jieer-reviewed 
journals,  con.servation  plans  developed 
by  .Slates  and  counties,  scientific  status 
surveys  and  studies,  biological 
assessments,  and  other  unpublished 
materials  and  expert  opinion  or 
personal  knowledge. 

Comment  /^Oj.  'The  Ramona  Band  of 
(^ahuilla,  California,  indicated  that  they 
have  developed  a  draft  conservation 
measure  regarding  the  species  that  will 
serve  as  the  appropriate  resource 
management  plan  for  the  Ramona 
Indian  Reservation  and  other  tribal 
lands.  'I’he  Ramona  Band  of  Cahuilla 
slated  that  it  invites  the  .Service  to  work 
with  the  Tribe  to  devise  and  adopt  its 
plan. 

( )ur  Response:  We  appreciate  the 
Tribti’s  invitation  anddook  forward  to 
working  cooperatively  with  the  Ramona 
Band  of  Cahuilla,  California,  in  the 
development  and  adoption  of  their 
management  plan  for  the  flycatcher. 

Comment  (45):The  Barona  Band  of 
Mission  Indians  comments  that  the  draft 
economic  analysis  does  not  explain  why 
uniquely  tribal  values  described  in  the 
report  are  not  monetized,  and,  therefore, 
the  report  provides  an  incomplete 
assessment  of  costs  and  renders  the 
economic  analysis  legally  inadequate. 

Our  Response:  The  draft  economic 
analysis  is  unable  to  monetize  impacts 
for  which  economic  data  are  not  readily 
available  in  published  academic 
literature  or  from  other  sources. 

Furthermore,  new  primary  res(!arch, 
such  as  complex  surveys  eliciting  values 
for  the  unique  amenities  provided  to 
tribes  by  reservation  lands,  is  beyond 
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the  scope  of  this  analysis.  The  uniquely 
tribal  values  described  in  the  draft 
economic  analysis  arc  difficult  to  define 
in  scope  and  sr;ale,  and  necessary 
economic  data  are  not  readily  available. 
To  address  the  Barona  Band  of  Mission 
Indians’  concern  that  such  values  will 
not  be  considered  in  the  rulemaking 
process,  however,  we  include  a  note 
regarding  these  “uniquely  tribal  values” 
into  exhibit  6-1  of  the  draft  economic 
analysis,  so  that  unquantified  values  can 
be  considered  in  combination  with 
quantified  administrative  costs. 

(Comment  (46):  Maps  show'  that 
flycatchers  are  present  on  GRIC  lands  in 
Arizona:  however,  there  are  no  critical 
habitat  designations  on  lands  managed 
by  the  (iRK^.  The  GRIG  Tribal  Historic 
Preservation  Office  supports  designation 
of  lands  as  critical  habitat  for  the 
flycatcher. 

Our  Response:  While  we  believe  it  is 
rea.sonable  to  anticipate  that  migrating 
or  dispersing  flycatchers  occur  along  the 
section  of  the  low'er  Gila  River  where 
the  GRIG  occurs,  we  are  not  currently 
aware  of  flycatcher  territories  on  these 
lands.  We  have  not  proposed  critical 
habitat  on  CJRIG  lands.  At  the  Tribe’s 
request,  W'e  are  available;  to  provide  our 
technK;al  assistance  about  flyi;atchers, 
flycatcher  habitat,  management,  and 
surveys. 

Cniument  l47l:Thu  tiRIG  indicates 
that  the  economic  analysis  fails  to 
|)roperly  assess  direct  and  ancillary 
benefits  of  the  rulemaking.  Specifically, 
the  Gommunity  rai.ses  the  lollowing 
concerns:  (1)  Regarding  diret:!  bemefits. 
the  draft  economic  analysis  fails  to 
conduct  an  adequate;  assessment  eef 
the;sc  benefits.  Even  in  the  e:ase  w'herer 
benefits  are  met  epiantifiable,  options 
sue:h  as  conducting  a  throsholel  analysis 
e)r  eloing  adelitional  rese;are;h,  oiitline:d  in 
(arcular  A— 4,' were  not  properly 
t:emsidere;d.  As  a  result,  the  elraft 
ee;e)ne)mie;  analysis  does  not  indie.ate;  that 
any  elirect  ejr  indire;ct  be;ne;fit  re;sedts 
from  the  prnpe)se;d  designation.  (2) 
Re;garding  ane:illary  benefits,  the  elraft 
ecejnomic  analysis  preevides  no 
monetary,  eer  non-meenetary 
quantifie:atiem  for  the;  liste;d  ancillary 
bene;fit.s,  and  no  eliseni.ssiem  of  their 
relative  impeertance.  In  addition,  many 
of  the  ancillary  bene;fits  are  not  a  result 
of  the  ele;signatie)n,  are  eeverstated  or 
duplicative.  . 

The  .Santa  G.lara  Pue;ble)  alsei  disagrt;e; 
with  the  inclusieen  e)f  e:e;rtain  e;ategories 
e)f  benefits  as  ancillary  te;  the  prf)pe)se;el 
critie;al  habitat  bee;ause  the.se  benefits 
are  alre;ady  realizeul  absent  the 
deisignatiem. 

Our  Hosponsa:  The  (JMB  Gircular  A- 
4  (p.  10)  .state;s.  “For  all  *  *  *  majeir 
rule;makings,  you  she)ulel  e;arry  out  a 


B(;A  Ibenefit-cost  analysisl.  If  some:  of 
the  primary  benefit  cate;ge)ries  e:anne»t  be 
expressf;d  in  me)netary  units,  yem 
she)uld  al.so  e:onduct  a  Ge)st-Effee:tivene;,ss 
Analysis  ((^EA).  In  unusual  c;ase;s  where 
ne)  quantified  infe)rmatie)n  on  benefits, 
e:(j.sts  anel  elfee:tiveness  e;an  be  proelue:eel, 
the  re3gulatory  analysis  should  present  a 
qualitative;  diseaission  e)f  the  issues  and 
e;vielence.”  Be)th  benefit-ce)st  analysis 
anel  cej.st-effe;ctivene;ss  analysis  ri;epiire 
measurement  of  the  effe;ctiveness  ejf  the 
re;gulation  in  quantitative  terms.  Benefit- 
e;ost  analysis  simply  takes  the  next  .step 
of  monetizing  the  value  to  the  public  of 
the  improvements. 

The  primar]^  purpose  of  this  e;ritie:a! 
habitat  de;signatiem  is  to  support  the 
long-term  conservation  eef  the  nye;atche;r. 
As  ele;scribe;el  in  seectieen  11.1  of  the  draft 
e;e:onomic  analysis,  quantification  and 
monetizatiejn  of  this  cemservation 
benefit  require  information  on  the 
incremental  change  in  the  probability  of 
conservation  resulting  from  the 
designation.  Suc:h  information  is  not 
available,  and  as  a  result,  quantification 
of  the  primary  benefit  of  critical  habitat 
designation  is  not  possible.  The  Service 
does  not  believe  that  conducting 
additional  research  on  the  benefits  of 
flycatcher  conservation  is  w'ithin  the 
scope  of  this  economic  analysis. 

.Section  1 1.1.8  of  the  draft  economic 
analysis  discusses  potential  ancillary 
benefits.  Althongh  economic  literature 
does  exist  that  monetizes  similar 
benefits,  these  studies  are  necessarily 
site-specific.  For  example,  using 
benefits  transfer  techniques  to  estimate 
changes  in  residential  property  value 
based  on  the  existing  economic 
literature  would  require  knowledge  of 
the  characteri.stics  of  the  specific  lands 
pre.served  as  a  result  of  the  designation 
of  critical  habitat,  including  proximity 
to  residential  properties  anil  the  amount 
of  existing  open  space  in  the  area. 
Without  knowing  w'here  lands  w'ill  be 
preserved  (e.g..  through  mitigation  fees) 
as  a  result  of  this  designation,  it  is 
impossible  to  e.stimate  such  benefits. 
.Similarly,  (|uantifving  benefits 
associated  with  improved  water  qualitv 
would  require  information  regarding 
baseline  w'ater  quality,  hydrologic  and 
chemical  modeling  to  e.stimate  changes 
in  water  quality,  and  risk  analysis  to 
determine  avoided  human  health  risk 
ba.sed  on  changes  to  water  quality, 
rhese  types  of  analyses  are  beyond  the 
scope  of  the  draft  economic  analysis.  As 
a  result,  ancillary  benefits  as.sociated 
with  the  designation  of  critical  habitat 
are  discussed  qualitatively.  .Specifically, 
.section  11.3  and  exhibit  11-1  in  the 
draft  economic  analysis  provide  a  list 
and  discussion  of  the  potential  ancillary 
benefits  a.s.sociated  with  the  proposed 


critical  habitat.  This  exhibit  indicates 
w'hich  benefits  may  occur  in  each 
management  unit,  in  order  for  the 
.Service  to  compare  to  costs  when 
determining  exclusions.  It  also  indicates 
whether  such  benefits  are  likely  to  occur 
in  the  baseline,  or  result  incrementally 
from  the  designation  of  critical  habitat. 

Goninien/  (48):  The  GRIG  and  another  ‘ 
cominenter  state  that  the  economic 
analysis  fails  to  asse.ss  potential  impacts 
to  the  GRIG  from  potential  changes  to 
dow'nstream  water  availability  from  the 
San  Garlos  Reservoir. 

Our  liesponsn:  As  stated  in  Chapter  3 
of  the  economic  analysis,  water  u.sers 
that  receive  deliveries  from  the  .San 
('.arlos  Reservoir  coidd  be  affected  by 
critical  habitat  designation  if  reservoir 
operations  are  modified  such  that  less 
water  is  available  for  irrigation  or  other 
community  uses.  Reductions  in 
available  water  to  the  GRIG  could  result 
in  reductions  in  irrigated  crop  acres  for 
end  users,  if  farmers  are  unable  to 
switch  to  le.ss  water-intensive  crops  or 
find  substitute  water  .sources.  If  less 
water  is  available  for  community  use. 
restrictions  on  municipal  or  domestic 
u.se  could  result.  However,  as  stated  in 
('.hapter  3,  due  to  the  extensive 
consultation  history  on  the  flycatcher 
allowitig  for  habitat  mitigation  in  lieu  of 
changing  water  operations,  and  a 
previous  .Service  suggestion  than  an 
HGF  or  section  7  consultation  be 
developed  related  to  .San  Garlos 
Reservoir  operations,  the  analysis  finds 
that  future  modifications  to  the 
operations  of  the  San  Garlos  Reservoir  to 
avoid  adverse  modification  of  critical 
habitat  for  flycatcher  are  unlikely. 
Instead,  the  analysis  assumes  than  an 
H(;P  or  section  7  consultation  and 
incidental  take  permit  will  be  developed 
that  allow  for  habitat  mitigation.  To 
approximate  the  cost  of  developing  an  ' 
11(3^,  the  analysis  applies  that  range  of 
incidental  take  permit  costs,  which  also 
incorporate  the  acquisition  of  mitigation 
lands.  Applying  this  estimate,  total  costs 
for  Goolidge  Dam  are  approximately 
S4.2.')  to  $35.7  million.  Becau.se  changes 
in  dam  operations  are  not  anticipated, 
impacts  of  critical  habitat  designation  to 
water  deliveries  to  the  (iRlG  or  SCIDD 
related  to  the  San  (Carlos  Reservoir  are 
not  expected. 

Cowmont  (49):  The  San  C'^arlos 
Apache  Trihe  expres.ses  concern  that  the 
draft  economic  analysis  did  not  evaluate 
its  a.s.sumptions  using  sensitivity 
analysis.  Furthermore,  this  comment 
states  that  aggregating  impacts  occurring 
on  both  tribal  and  non-tribal  lands 
results  in  the  marginalization  of 
disproportionate  impacts  to  tribes. 

Our  Response:  As  shown  in  exhibit 
E.S—4  and  exhibit  ES-5  of  the  draft 
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economic  analysis,  the  analysis  presents 
a  range  of  possible  impacts,  resulting 
from  variation  in  key  assumptions,  in 
high  and  low  impact  scenarios. 

Although  the  draft  economic  analysis 
does  aggregate  estimates  of  impacts 
occurring  on  both  tribal  and  non-tribal 
lands,  paragraph  322  and  s(!ction  B.l  of 
the  draft  economic  analysis  explain  that, 
due  to  the  unique  characteristics  of 
tribal  economies,  economic  impacts  to 
tribes  are  evaluated  differently  from 
impacts  on  non-tribal  lands. 

Furthermore,  quantified  baseline  and 
incremental  costs  that  could  be  incurred 
by  the  tribes  in  the  future  are  separately 
presented  in  exhibit  6-1  of  the  draft 
economic  analysis. 

Comment  (50):  The  GRIC  states  that 
the  proposed  rule  indicates  on  its  maps, 
as  does  the  economic  analysis,  that 
critical  habitat  is  being  proposed  on 
Community  lands,  but  this  area  is 
neither  addressed  in  the  propo.sed  rule, 
nor  is  it  assessed  in  the  economic 
analysis.  The  Community  provides 
information  regarding  the  related 
economic  impacts  they  will  realize  if 
this  portion  of  the  Salt  River  is 
designated,  including  potential  impacts 
to  its  ability  to  grow  riparian  me.squite, 
a  culturally  and  economically 
significant  crop. 

Our  Hesponse:  The  Service  is  not 
designating  critical  habitat  for  the 
flycatcher  on  any  portion  of  the 
Community’s  land.  Any  apparent 
inclusion  of  Community  land  on  maps 
in  the  propo.sed  rule  or  draft  e{;onomic 
analysis  was  unintentional. 

Comment  (51):  The  CRIC  indicates 
that  the  time  period  of  the  analysis  is 
both  inconsistent  and  too  short.  The 
period  of  analysis  is  inconsistent  in  that 
the  baseline  uses  an  analytical  period  of 
.'iO  years,  whereas  the  incremental 
analysis  uses  varying  periods.  Further, 
this  time  period  is  too  short  in  that  the 
period  of  analysis  for  the  San  Carlos 
Re.servoir  should  he  indefinite  since  the 
CRIC  intends  to  use  the  reservoir,  and 
the  San  Carlos  Irrigation  District  has 
contracts,  in  perpetuity.  However,  if  it  is 
impractical  to  use  an  indefinite  period, 
the  analysis  should  note  that  in  reality 
the  Community  could  realize  impacts 
resulting  from  a  change  to  reservoir 
management  in  perpetuity. 

Our  Hesponse:  In  response  to  the 
Community’s  concern  that  the  period  of 
analysis  is  too  short  and  too  variable,  we 
refer  the  commenter  to  section  2.3.5 
(paragraph  87)  of  the  economic  analysis. 
In  general,  the  analysis  makes  the  best 
use  of  available  data  and  information, 
which  in  some  cases  dictates  the  time 
period  of  the  analysis  (for  example,  in 
the  analysis  of  water  impacts).  The  draft 
economic  analysis,  however,  complies 


with  Circular  A-4  standards  for  the 
appropriate  definition  of  the 
“foreseeable  future”  for  this  analysis. 

For  water  projects  where  an 
incidental  take  permit  has  been  issued, 
we  forecast  costs  over  the  remaining 
period  of  the  permit,  because  future 
management  of  the  resource  is  relatively 
certain.  For  all  other  water  projects,  we 
forecast  costs  over  a  30-year  period. 

Given  the  nature  of  these  projects, 
where  multiple  stakeholders  and 
government  entities  often  negotiate  over 
decisions  regarding  how  to  manage  and 
allocate  resources,  changes  in  the 
foreseeable  use  of  the  water  tend  to 
occur  less  frequently  than  changes  in 
other  types  of  economic  activity.  In 
contrast,  other  activities,  such  as  future 
transportation  projects,  may  be  more 
difficult  to  forecast  beyond  20  years. 

In  the  case  of  the  San  Carlos  Irrigation 
Project,  which  delivers  water  to  the 
CRIC,  it  is  unlikely  that  flows  to  the 
Community  will  be  affected  by  the 
presence  of  the  flycatcher.  The  Service 
has  previously  suggested  that  if  water 
transfers  result  in  a  loss  of  downstream 
flycatcher  habitat,  additional  habitat 
could  be  acquired  on  the  San  Pedro 
River  as  part  of  an  HCP  (see  paragraphs 
170  through  173  of  the  draft  economic 
analysis).  We  include  the  potential  costs 
of  such  efforts  in  paragraph  173  of  the 
draft  economic  analysis. 

(Comment  (52):  The  CRIC  stated  that, 
in  the  environmental  assessment,  the 
Service  failed  to  provide  any 
meaningful  analysis  of  how  the 
proposed  rule  will  impact  water 
delivery  obligations  under  the  San 
Carlos  Project  Act,  which  requires  that 
the  Re.servoir  *provid(e|  water  for  the 
irrigation  of  lands  allotted  to  the  Pima 
Indians  on  the  Cila  River  Reservation.” 

Our  Hesponse:  With  the  measures 
described  in  the  “Water  Resources”  and 
“Tribal  Resource”  sections  of  the 
environmental  a.ssessment,  it  is  uidikely 
that  the  Service  would  conclude  an 
adverse  modification  determination  to 
flycatcher  critical  habitat  from  San 
Carlos  Irrigation  District  operations. 
Therefore,  it  is  not  anticipated  that  the 
Service  would  require  the  BIA,  through 
section  7  consultation,  to  change  current 
San  ('arlos  Irrigation  District  operations. 

Comment  (53):  Some  commenters  are 
concerned  about  the  clarity  of  the 
description  of  the  northern  boundary  of 
the  Middle  Rio  Grande  river  segment  in 
New  Mexico  near  the  Bernalillo  County 
line  and  the  Isleta  Pueblo.  Additionally, 
commenters  sought  clarity  on  the 
di.stribution  of  flycatcher  territories  in 
this  area  and  how  critical  habitat  may 
apply  to  lands  between  the  Isleta 
Puehlo-Bernalillo  County  lines. 


Our  Hesponse:  Although  Isleta  Pueblo 
lands  have  contained  several  nesting 
pairs  of  flycatc.hers  and  each  territory  is 
important,  we  believe  there  is  sufficient 
habitat  and  territories  within  the  Middle 
Rio  Grande  Management  Unit  to  meet 
and  exceed  recovery  goals  farther 
downstream.  We  have  not  included  any 
lands  within  the  Isleta  Pueblo  in  the 
proposal  and  clarified  the  language  in 
the  final  rule  regarding  the  northern 
boundary  of  this  critical  habitat 
.segment. 

It  is  important  to  note,  however,  that 
absent  any  critical  habitat,  the  flycatcher 
will  still  receive  protection  in  the  future 
due  to  its  status  as  a  listed  species  under 
the  Act.  Thus,  any  costs  that  will  occur 
due  to  the  listing  of  the  species, 
regardless  of  whether  critical  habitat  is 
designated,  are  attributed  to  the 
baseline.  Appendix  C  and  paragraphs  66 
through  73  of  the  draft  economic 
analysis  provide  the  process  used  by  the 
Service  and  applied  in  the  economic 
analysis  to  distinguish  actions  that  will 
occur  as  a  residt  of  the  .species’  listing. 

Comment  (54):  The  Santa  Clara 
Pueblo  states  that  the  list  of  economic 
activities  that  the  draft  economic 
analysis  includes  as  potentially 
occurring  on  the  reservation  is 
incomplete.  The  Pueblo  believes  that  a 
higher  level  of  economic  activity  is 
likely  to  occur  in  the  area.  The  Pueblo 
foresees  the  possibility  of  activities  such 
as,  hut  not  limited  to,  groundwater 
pumping,  livestock  grazing,  agriculture, 
flood  control,  recreation  development, 
and  future  additions  or  renovations  to 
their  existing  hotel  and  casino.  The 
Pueblo  is  particularly  concerned  that 
the  Service  properly  considers  potential 
impacts  to  groundwater  pumping,  even 
if  monetization  of  impacts  is  not 
possible  at  this  time.  As  a  result,  the 
e.stimate  f)f  four  formal  consultations  per 
year  is  an  underestimate  of  the  likely 
level  of  consultation  activity  that  the 
Pueblo  will  undergo. 

Our  Hesponse:  Section  6.4.16  of  the 
draft  economic  analysis  has  been 
updated  to  reflect  a  higher  level  of 
consultation  activity  on  affected 
portions  of  the  .Santa  Clara  Pueblo,  and 
to  highlight  the  Pueblo’s  concerns 
regarding  potential  impacts  to 
groundwater.  The  number  of 
consultations  has  been  increased  to  10, 
or  apj)rf)ximately  one  every  other  year 
for  the  20-year  period  of  the  analysis,  to 
account  for  additional  expected 
activities  on  proposed  reservation  land. 

('omment  (55):  Two  tribes  express 
concern  regarding  the  definition  of 
baseline  conditit)n.s  and  co.sts  in  the 
draft  economic  analysis.  One  entity 
slates  tlm  ha.seline  should  include 
exi.sting  flycatcher  critical  habitat  in 
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order  to  properly  reflect  the  current 
conditions.  Another  suggests  that  it  is 
incorrect  to  assume  that  the  presence  of 
the  species  was  the  impetus  for 
conser\'ation  actions  already 
undertaken,  and  that  conservation 
efforts  should  therefore  not  be 
considered  baseline  costs. 

Our  Hesponse:  According  to  OMB’s 
(3tt:ular  A— 4,  the  baseline  should  be  the 
best  assessment  of  the  way  the  world 
will  look  (in  the  future)  absent  the 
proposed  rule.  The  revised  designation 
wilt  replace  the  existing  critical  habitat 
regulation.  Thus,  the  Secretary  has  the 
discretion  to  exclude  from  the  final  rule 
areas  that  were  designated  in  2005.  In 
other  words,  absent  an  explicit  decision 
from  the  Secretary  to  designate  an  area 
as  part  of  the  final  rule,  in  the  future, 
critical  habitat  protections  will  no 
longer  apply.  Thus,  comparison  of  a 
world  with  the  designation  as  propo.sed 
in  2011  to  a  world  without  critical 
habitat  (the  baseline  scenario)  is 
appropriate  for  the  purposes  of  the 
economic  analysis. 

Comment  (56):  Activities  occurring  on 
tribal  lands,  unlike  activities  occurring 
in  other  geographic  areas  where  critical 
habitat  may  be  designated,  almost 
always  have  a  Federal  nexus  for  section 
7  consultation.  As  a  result,  the  San 
Carlos  Apache  Tribe  is  likely  to 
experience  significant  economic 
impacts. 

Our  Response:  Paragraph  325  in 
section  6  of  the  draft  economic  analysis 
explains  that  because  all  tribal  lands 
overlapping  proposed  critical  habitat  are 
located  within  areas  occupied  by  the 
nyr.atcher,  which  would  include 
flycatcher  territories,  and  migrating  and 
dispersing  flycatchers.  As  a  result, 
where  the  species  occupancy  is  well 
known,  the  Service  con.siders  all  co.sts 
associated  with  conservation  measures 
to  be  baseline  (.see  chapter  2  of  the 
economic  analysis).  This  would  pertain 
to  activities  on  tribal  lands  with  a 
Federal  nexus.  As  a  result,  we  assume 
that  future  incremental  impacts  on  tribal 
lands  will  be  limited  to  the  additional 
administrative  effort  of  addressing 
critical  habitat  in  section  7  consultation. 

Specifically,  the  draft  economic 
analysis  (paragraphs  444  and  following 
in  section  6.4.15)  discusses  this  concern 
using  text  from  a  comment  submitted 
previously  by  the  San  (Carlos  Apache 
Tribe.  The  full  extent  of  flycatcher 
occupancy  on  San  Carlos  Indian 
Reservation  is  unknown  due  to  the 
proprietary  nature  of  tribal  survey- 
information.  However,  the  information 
contained  in  the  management  plan,  as 
well  as  the  section  7  consultation 
history,  does  not  indicate  that 
significant  management -requirements  or 


economic  impacts  have  occurred  as  a 
result  of  the  presence  of  the  flycatcher. 
Past  economic  impacts  related  to 
flycatcher  conservation  have  included 
costs  of  admini.strative  efforts,  surveying 
and  monitoring,  and  cowhird  trapping. 
The.se  costs  are  expected  to  continue  in 
the  future  with  or  without  critical 
habitat.  Some  additional  consultation 
could  occur  if  critical  habitat  were 
designated.  However,  given  our  ongoing 
relationship  with  the  San  Carlos  Apache 
Tribe  and  the  information  provided  in 
their  Management  Plan,  we  have 
determined  that  the  benefits  of 
excluding  lands  on  the  San  Carlos 
Apache  Reservation  outweigh  the 
benefits  of  inclusion. 

Comment  (57):  The  Santa  Clara 
Pueblo  indicates  that  the  draft  economic 
analysis  improperly  states  that  the 
Service  contacted  each  tribe  to  solicit 
information  on  the  likely  impacts  of  the 
designation.  Santa  Clara  Pueblo 
maintains  that  informal  contact  from 
contractor  staff  to  the  tribes  does  not 
respect  the  government-to-government 
relationship  the  Service  should 
maintain  with  tribal  entities. 

Our  Response:  The  Service  has 
maintained  contact  with  the  Santa  Clara 
Pueblo  and  other  tribal  governments 
through  letters,  phone  calls,  and  emails, 
and  has  provided  the  Tribe  with  notice 
of  publication  dates  of  various 
documents.  We  provided  numerous 
opportunities  to  engage  in  government- 
to-government  discussions  regarding 
our  proposal,  and  we  continue  our 
openne.ss  to  do  so.  We  appreciate  the 
comment  and  are  fully  responsible  for 
strengthening  government-to- 
government  relationships^with  tribes. 

Other  Comments  Related  to  the  Act  and 
Implementing  Regulations  and  Policy 

Comment  (58):  Since  the  definition  of 
“destruction  or  adverse  modification  of 
critical  habitat”  has  been  invalidated, 
the  Service  must  revise  the  definition  to 
focus  on  whether,  with  the 
implementation  of  an  agency’s  proposed 
action  (taking  into  consideration  habitat 
management,  con.servation  or  other 
offsetting  measures),  the  critical  habitat 
remaining  would  continue  to  serve  its 
intended  conservation  role  for  the 
species. 

Our  Response:  The  Service  is  working 
to  update  the  regulatory  definition  of 
adverse  modification  since  it  was 
invalidated  by  .several  Courts  of  Appeal, 
including  the  Ninth  Circuit  and  the 
Fifth  Circuit.  At  this  time  (without 
updated  regulatory  language),  we  are 
analyzing  whether  destruction  or 
adverse  modification  would  occur  based 
on  the  statutory  language  of  the  Act 
itself,  which  requires  us  to  consider 


whether  an  agency’s  action  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  habitat  which  is 
determined  by  the  Service  to  be  critical 
to  the  conservation  of  the  species  (16 
IJ.S.C].  1536(a)(2)).  We  agree  with  the 
commenter  that  to  perform  this  analysis, 
we  consider  how  the  proposed  action  is 
likely  to  affect  the  function  of  the 
critical  habitat  in  .serving  the  intended 
conservation  role. 

Comment  (59):  Some  commented  that 
the  Service  did  not  adequately  notify 
landowners  where  proposed  critical 
habitat  was  located. 

Our  Response:  Due  to  the  large  scope 
of  the  proposed  designation,  it  was  not 
po.ssible  to  contact  each  individual 
landowner  within  the  proposed 
designation.  We  believe  we  contacted 
the  appropriate  Federal.  State,  and  local 
agencies:  tribes;  scientific  organizations; 
elected  officials:  and  other  interested 
parties  including  other  landowners,  as 
best  we  could,  and  invited  them  to 
comment  on  the  proposed  rule.  We  sent 
out  over  1,1 00- pieces  of  mail  for  each 
published  notice  in  the  Federal 
Register.  We  contacted  these  groups  by 
letter  and  electronic  mail  at  the  time  of 
publication  of  the  proposed  rule  (76  P'R 
50542,  August  15,  2011);  and  again 
when  we  reopened  the  comment  period 
to  announce  the  availability  of  the  draft 
economic  analy.sis  and  draft 
environmental  assessment,  and  to  notify 
the  public  of  the  location  of  a  public 
hearing  (77  FR  41147,  July  12.  2012). 

We  held  a  public  hearing  at  the  request 
of  Gila  County,  in  San  Carlos,  Arizona, 
on  August  16,  2012.  In  order  to  inform 
the  general  public,  notices  were 
published  in  the  Federal  Register  and 
local  newspapers,  and  we  widely 
distributed  news  releases  and  posted 
them  on  the  Internet.  A  web  page  of 
flycatcher  critical  habitat  materials  was 
maintained  at  Arizona  Ecological 
Services  Web  site  http://www.fws.gov/ 
southwest /es/arizona.  Additional 
flycatcher  critical  habitat  materials, 
including  public  comments,  are 
available  at  http://www.regulations.gov. 

Comment  (60):  Several  commenters 
expressed  the  willingness  of  a  variety  of 
water  agencies  (Bear  Valley  Mutual 
Water  Company,  City  of  Redlands,  City 
of  Riverside,  City  of  San  Bernardino 
Municipal  Water  Department,  Ea.st 
Valley  Water  District,  San  Bernardino 
Valley  Municipal  Water  District,  San 
Bernardino  Valley  Water  Conservation 
District,  Western  Municipal  Water 
Di.strict,  West  Valley  Water  District,  and 
Yucaipa  Valley  Water  District)  to  work 
with  the  Service  to  provide  for 
flycatcher  conservation. 

Our  Response:  The  Service 
appreciates  the  agencies’  willingness  to 
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work  with  the  Service  to  conserve  the 
flycatcher  and  its  luihitat.  We  believe 
parlinjrships  with  other  agenci(!s  are 
vital  to  providing  conservation  of  our 
shared  natural  resources,  and  look 
forward  to  working  with  the  agencies  in 
pursuit  of  this  goal. 

Coninicni  /dt/.- There;  is  no  reference; 
in  the  |)rope)se;el  rule  te;  the;  n;e]uireiuc;ut 
set  forth  in  the;  l''e;deral  Lanel  anel  Policy 
Managemeent  Ae;t  for  vaiue;s 
manageement.  The  Se;rvie:e;  must  adhe;re; 
to  the;  re;e|uire;me;uts  iis  se;l  forth  in  that 
le'gishitieiu  ineduding  niitig.itiou  e;fli)its 
fe)r  all  the  proniise;d  value;s. 

Our  }h;si)()iisr:  Feele;ral  l.iiiiel  anel 

Polie:y  Memageinent  Ae;t  of  l‘)7li.  as 
;uue;uele:el  (43  tl.S.d.  17l)t),  estiihlisheeel 
the  BLM's  multiple-use;  memehite  to 
serve;  [uecseiil  riiid  future  geaieriitioiis. 
Se;e;tion  102(a)(8)  slate;s  tlieit  puhlie:  lands 
must  "he;  man;igc;ei  in  ii  manue;r  thiit  will 
preetect  the  epiaiity  eef  se:ie;ntifie:,  .sce;nie:. 
historical.  e;e;ol(jgie:al,  enviromne;ntal,  air 
and  atmo.si)he;rie;.  wate;r  re;se)ure:e.  anel 
are:hee)logit:al  value;.s."  In  se;e:lie)n  103(e), 
“puhlie;  lands"  is  dt;fine;el  genenellv  as 
liuul  iidministereel  by  the;  Itl.M.  There; 
are;  ne;  provisieeus  in  the  Irederal  L<md 
and  Pe)lie:y  Management  Ae:t  that  are 
applicable;  te;  the  Servie;e  in  general  or 
the  de;signation  of  critical  habitat 
spe;t;ifie;ally. 

Connuent  (()2):Tho  iinpleeinenting 
agreements  for  beith  the  (Irange  fanmty 
Se)uthern  Subre;gion  HCIP  and  the 
Western  Riverside  County  MSHCP  state 
that,  to  the  extent  consistent  with  other 
agenc.y  prioritie;s,  staffing,  and  funding 
con.straints,  the  S(;rvie;e  intends  te; 
re;assess  and  revi.se  the  beeundaries  of 
existing  de;.signatc;el  critical  hcibitat  and 
any  proposed  t:ritical  habitat  e)f  covered 
species  designated  within  the  HCP 
boundaries. 

Our  Response:  The  implementing 
agreements  indicate  that  the  Sccrvice 
intends  to  rcia.ssess  and  revise  the 
boundaries  of  cjxisting  designated 
critical  habitat  and  any  propo.sed  critical 
habitat  of  covered  species  within  HCP 
boundaries.  However,  due  to  current 
fimding  and  priority  limitations,  the 
Service  cannot  reassess  or  revise  all 
critit:al  habitat  dc;signations  for  multiple 
species  concurrently.  In  revising  this 
current  designation  of  critical  habitat  for 
the  flycatcher,  the  Service  is  responding 
to  litigation  and  the  subsequent 
settlement  agreement  in  which  we 
agreed  that  the  Service  would  revise 
critical  habitat  for  the  flycatcher. 

Comment  (63):  The  Service  has  found 
that  the  redesignation  does  not  create  a 
Federal  mandate  as  defined  under  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.).  However,  the 
Service  needs  to  complete  a  financial 
plan  in  an  honest  manner  and  with  a 


thorough  c:onsideration  of  the  facts. 
Recognize  and  di.sclose  that  the 
redesignal  ion  of  critical  habitat  will 
cause  the  oth(;rwiso  unnecessary 
expenditure  of  funds  by  local 
governments  and  private  citizens. 

Our  Response:  Tin;  designation  or 
rt;vision  of  critical  habitat  does  not 
impose  a  legallv  binding  duty  on  non- 
F(;doral  (iovernment  entities  or  private 
parti(;s.  The  Servict;  t:omi)l(;t(;d  an 
(;conomic  analvsis  and  made  its  findings 
availabli?  for  public  comment. 
Uonseijmmt I v,  we  do  not  b(;lieve  that 
this  rub;  will  siguific;uitlv  or  unitpiely 
aff(;ct  small  gnv(;rum(;iits  for  reasons 
explain(;d  in  the  sections  of  this  rule 
entitled  Ref’ululorv  }-'l<'\il)ilitv  Act  (5 
USA.'.  601  et  secf.j  'and  Unfunded 
Moudales  tteform  Act  (2  U.S.C.  1501  et 
S(;q.;. 

Other  ('nmments  Related  to  Riolo^y, 
Methodology,  and  Critical  Uahitat 
Designation 

Comment  (G4);  S«;veral  commented 
that  the  critical  habitat  in  the  proposed 
rule  is  excessive,  cajiable  of  supporting 
some  10(),()()0  llycatcher  territories,  in 
contrast  to  the  current  numlM;r  of 
territori(;.s  (approximately  1,300)  and  the 
Recovery  Flan  goal  of  1,950  territories. 
Similar  comments  were  received  that 
generally  pointed  out  that  the  amount 
and  location  of  areas  identified  in  the 
critical  habitat  proposal  were 
significantly  larger  than  our  2005 
designation,  and  there  was  no 
discussion  or  analysis  of  the  differemx;. 

CAur  Response:  Our  specific 
methodology  used  to  identify  areas 
proposed  as  flycatcher  critical  habitat 
was  described  in  the  proposed  rule  (76 
FR  50.542,  August  15,  2011,  pp.  50552- 
50558).  This  approach  duplicated  much 
of  what  was  identified  and  designated 
in  2005,  with  additional  propo.sed  areas 
primarily  targeting  locations  needed  in 
order  to  reach  specific  territory  and 
habitat-related  recovery  goals  for  each 
management  unit. 

The  science  provided  in  the  Recovery 
Plan  (Service  2002,  entire)  and  our 
knowledge  of  the  di.stribution  and 
abundance  of  territories,  use  of  river 
corridors  for  migration,  year-to-year 
movements,  habitat  use  within 
territories,  and  Recovery  Plan  goals 
helped  guide  our  approach  and 
provided  support  for  the  segments 
proposed  and  designated  as  critical 
habitat.  In  some  locations,  especially 
Management  Units  where  there  is 
limited  information  on  flycatcher 
di.stribution  and  abundance,  we  sought 
additional  information  through  the 
designation  process  and  used  our  best 
professional  judgment  to  identify  and 
designate  river  segments. 


The  naturally  irregular,  i)atchy,  and 
dynamic  di.stribution  of  llycatcher 
habitat  within  riparian  corridors, 
combined  with  the  habitat-related  and 
territorv  r(;covery  goals  and  important 
migration  habitat  likely  accounts  for  a  > 
larger  area  than  what  is  perceived  to  b(; 
n(;eded  in  order  to  accomplish  the 
territory  c.omjionenl  of  the  Recoverv 
Plan’s  targets.  In  other  words,  becau.se  of 
the  dynamic  a,si)(;cts  of  flvcatcher 
habitat  due  to  flooding,  changing  riv(;r 
locations,  and  land  us(;s.  we  are  unable 
to  specificallv  targ<;t  [)atches  of  habitat 
within  riparian  corridors.  Instead,  we 
id(!ntifi(;(l  the  boundaries  (riparian  ar(;a) 
whine  tliis  habitat  is  expected  to  oi:cur 
over  time. 

Additionallv,  a  comparison  of  the 
201  1  pmijosal  to  the  2005  final 
designation  is  inappropriate  becau.se  our 
201  1  propo.sal  does  not  incorporate  any 
section  4(b)(2)  exc)usions  from  the  final 
designation.  In  the  2011  proposed  rule 
and  2012  Jiotice  of  availability,  we 
identified  1,451.5  km  (901.9  mi)' .stream 
mil(;s  that  we  consitlered  for  exclusion 
from  the  final  designation  (76  I-'R  50542, 
August  15.  2011;  77  FR  41147,  luly  12. 
2012).  The  exclusions  we  an;  making  in 
this  final  rule  are  discu.s.sed  in  the 
Fxclusions  section. 

Comment  (65):  Some  commenters 
questioned  the  .scientific  evidence  used 
by  the  Service. 

Our  Res[)onse:  In  designating 
llycatidier  critical  habitat,  we  believe  we 
have  used  the  best  available  scientific 
and  commercial  information,  including 
results  of  numerous  surveys,  peer- 
reviewed  literature,  unpublished  reports 
by  scientists  and  biological  consultants, 
habitat  suitability  models,  a 
stakeholder-driven  Recovery  Plan,  and 
expert  opinion  from  biologi.sts  with 
extensive  experience  studying  the 
flycatcher  and  its  habitat.  We  believe 
the  peer  reviewer  support  for  our  use  of 
the  best  available  .science  to  develop 
this  critit:al  habitat  designation  confirms 
our  approach. 

Comment  (66):  Uno  commenter 
expressed  concern  that  the  quality  of  the 
maps  was  poor  and,  therefore,  made  it 
difficult  for  the  public  to  adequately 
comment  on  the  proposed  revisions. 
Map  quality  makes  it  difficult  to 
proceed  with  land  and  water 
management  projects  such  as  fuel 
reduction  or  fire  management. 

Similarly,  .some  commenters 
recommended  more  detailed  maps  to 
determine  where  the  primary 
constituent  elements  of  critical  habitat 
may  be  ab.sent  at  locations  such  as  road, 
campgrounds,  bridges,  or  where  the 
bird’s  .status  is  uncertain. 

Our  Response:  In  the  proposed  rule 
(76  FR  50.542;  August  15,  2011),  we 
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described  where  people  can  view 
enhanced  color  maps  and  retrieve  site- 
specific  boundaries  of  the  critical 
habitat  proposal  in  GIS  format.  These 
color  maps  and  electronic  CHS 
information  files  could  be  viewed  or 
retrieved  by  visiting  http://ii^ww. 
regulations.gov  or  http://www.fws.gov/ 
southwest/es/arizona.  The  maps  within 
the  proposed  rule  identified  every  river 
segment  and  provided  the  UTM  location 
and  landmarks  for  each  endpoint; 
County,  State,  and  Management  Unit 
boundaries;  and  other  important 
common  landmarks  (e.g.,  towns, 
highways,  lakes).  Color  maps  posted 
online  at  the  Arizona  Ecological 
Services  Office  Web  site  included  all  the 
same  information  as  those  found  in  the 
propo.sed  rule,  with  additional  color- 
coded  information  on  land  ownership 
and  areas  considered  for  exclusion 
under  section  4(bK2)  of  the  Act.  The 
boundary  for  our  lateral  extent  of 
critical  habitat  was  also  provided  within 
the  electronic  GIS  information. 

Comment  (67):  A  few  comments 
pointed  out  technical  errors  such  as 
places  where  the  proposed  rule  includes 
a  written  description  of  the  lands 
proposed  for  inclusion  and  exclusion  in 
the  designation,  but  the  associated  maps 
do  not  always  match  the  written 
description. 

Our  Response:  We  appreciate 
commenters  bringing  those  issues  to  our 
attention  and  have  made  corrections  as 
needed.  Please  refer  to  the  Summary  of 
Changes  from  Proposed  Rule  section 
where  we  have  corrected  a  number  of 
mapping  errors  from  the  proposed  rule. 

Comment  (68):  There  is  an  error  in 
Table  1  of  the  proposed  rule  regarding 
breeding  flycatchers  from  Parker  Dam  to 
the  Southerly  International  Boundary. 
This  area  has  not  been  known  to  be 
occupied  by  breeding  flycatchers  since 
the  1930s,  and  no  nests  have  been 
detected  from  1991  to  2010.  This  area 
should  be  listed  as  “No”  in  the  first 
column  (Known  to  be  occupied  at  the 
time  of  listing  (1991-1994))  and  “No”  in 
the  second  column  (Territories  detected 
(1991-2010)). 

Our  Response:  We  identified  areas 
occupied  at  the  time  of  listing  at  those 
streams  (not  portions  of  streams)  where 
flycatcher  territories  were  detected  in 
any  one  season  in  surveys  conducted 
from  1991  to  1994  (Sogge  and  Durst 
2008).  We  considered  a  broader  area  to 
be  occupied  than  just  the  specific  site 
where  a  territory  was  located  because 
flycatchers,  as  a  neotropical  migrant, 
travel  between  Central  America  and  the 
United  States.  Because  flycatchers 
occupy  riparian  areas  along  rivers  while 
traveling  between  wintering  and 
breeding  grounds,  we  expect  that  many 


small  areas  along  long  stretches  of 
.stream  can  be  occasionally  used  by 
migrant  flycatchers  from  year  to  year. 
North  and  south-bound  migrating 
flycatchers  are  frequently  found 
occupying  stopover  areas  along  streams 
upstream  of,  downstream  of,  and 
between  known  breeding  sites. 

Therefore,  for  this  wine-ranging  bird, 
it  is  difficult  to  preci.sely  determine 
known  occupied  areas  due  to  the 
following  considerations:  (1)  The 
flycatcher’s  neotropical  migratory  habits 
of  occupying  stopover  areas  along 
streams  upstream  of,  downstream  of, 
and  between  breeding  sites;  and  (2)  the 
•season-to-season  variation  in  habitat 
quality  and  subsequent  lack  of  specific 
nest-site  fidelity.  As  a  result,  for  the 
purpose  of  this  critical  habitat 
designation,  we  believe  it  is  most 
conservative  and  reasonable  to  conclude 
that  any  segment  along  a  stream  where 
flycatcher  territories  were  detected  from 
1991  to  1994  also  be  considered 
occupied 'at  the  time  of  listing. 

At  the  time  of  listing,  only  specific 
sites  on  the  Golorado  River  within  the 
Middle  Colorado  Management  Unit 
were  known  to  have  territories. 

However,  based  upon  our  criteria  and 
the  wide-ranging  nature  of  this  bird  as 
a  neotropical  migrant  (and  it  occupying 
migration  stop-over  habitat),  we  also 
consider  the  Colorado  River  within  the 
Hoover  to  Parker  Dam  and  Parker  Dam 
to  Southerly  International  Border 
Management  Units  as  occupied  at  the 
time  of  li.sting. 

Pollowing  listing  and  prior  to  the 
implementation  of  the  LCR  MSCP, 
flycatcher  territories  were  detected 
along  the  LCR  mainstem  below  Hoover 
Dam,  primarily  at  Havasu  NWR,  but  also 
as  mostly  single  territories  sporadically 
distributed  from  Lake  Mohave  to  Yuma 
(Service  2002,  Figure  8). 

Since  implementation  of  the  LCR 
MCSP  in  2005,  flycatchers  have 
occurred  in  abundance  as  migrants 
throughout  the  length  of  the  LCR; 
however,  flycatcher  territories  within 
the  Lake  Mead  to  Mexico  planning  area 
have  only  been  detected  at  the  Havasu 
and  Bill  Williams  River  NWRs  and 
within  the  Lake  Mead  National 
Recreation  Area  (MacLeod  et  a).  2008, 
pp.  89-92).  As  a  result  of  implementing 
updated  survey  protocols  and  with 
additional  information,  these  tone 
territories  (primarily  south  of  the  Bill 
Williams  River  along  the  L(^R)  have  not 
been  detected  since  2005  (MacLeod  et 
a).  2008,  pp.  89-92;  MacLeod  and 
Koronkiewicz  2009,  pp.  54-56;  2010, 
pp.  46—47;  MacLeod  and  Pelligrini  2011, 
pp.  51-52;  2012,  pp.  43-44). 

Comment  (69):  In  Table  2  of  the 
proposed  rule  to  revise  critical  habitat 


for  the  flycatcher,  the  Service  failed  to 
recognize  private  land  ownership  in 
California,  specifically  as  it  relates  to 
areas  downstream  of  Morris  Dam  on  the 
San  Gabriel  River  and  adjacent  to  the 
Big  Tujunga  Wash  Mitigation  Area,  in 
Los  Angeles  County. 

Our  Response:  The  Service 
inadvertently  excluded  data  for  private 
landownership  in  California  in  the 
proposed  rule.  We  have  made  the 
appropriate  changes  in  this  final  rule 
(see  TABLE  2). 

Comment  (70):  One  commenter  wrote 
that  the  southwestern  willow  flycatcher 
is  not  recognized  as  a  valid  subspecies 
by  the  American  Ornithologists’  Union 
(AOU),  and  differences  in 
morphological  measures  between 
flycatcher  species  and  subspecies  are 
flawed. 

Our  Response:  We  are  not  familiar 
with  any  issue  within  the  AOU,  or  the 
scientific  community  in  general,  over 
the  recognition  of  the  southwestern 
subspecies  of  tbe  willow  flycatcher.  The 
1957,  fifth  edition  of  the  AOU  Checklist 
is  the  most  recent  version  of  the 
checklist  that  addressed  subspecies.  In 
1973,  the  AOU  separated  the  Traill’s 
flycatcher  (Empidonax  traillii)  into  the 
willow  (Empidonax  traillii)  and  alder 
(Empidonax  alnorum)  flycatcher.  The 
AOU  has  yet  to  provide  any  subspecies 
updates  since  its  1957  version. 

However,  other  entities  have 
subsequently  provided  up-to-date  and 
AOU-endorsed  descriptions.  Today,  the 
Clements  Checklist  presents  more  than 
9,930  species  of  birds  recognized  by  the 
scientific  and  birding  communities, 
including  tbe  AOU.  The  southwestern 
subspecies  of  the  willow  flycatcher  is 
recognized  within  the  Clements 
Checkli.st  (http:/ /w'ww. hirds.cornell.edu/ 
clementscbecklist/).  Similarly,  an 
additional  authority  on  subspecies  is  the 
list  of  The  Birds  of  North  America 
(http://www.bna.hirds.cornell.edu/bna/ 

).  The  Birds  of  North  America 
description  of  species  and  subspecies 
also  provides  taxonomic  information  , 
and  is  supported  by  the  AOU,  Cornell 
Laboratory  of  Ornithology,  and 
Academy  of  Natural  Sciences.  The 
flycatcher  is  also  recognized  in  the  Birds 
of  North  America  resource  as  a 
subspecies  of  the  willow  flycatcher. 

We  are  unfamiliar  with  any  issue 
about  flycatcher  morphological 
measurements.  We  recommend 
reviewing  the  willow  flycatcher 
summary,  including  the  discussion 
about  measurements  (and  subspecies) 
found  in  The  Birds  of  North  America’s 
willow  flycatcher  life  history 
description  (Sedgwick  2000,  entire). 
This  account  can  be  acquired  from  The 
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Birds  of  North  America  Online  at 
httpJ/www.bna.hirds.cornellA^du/bua/. 

(^omnwnt  (71):  The  Service  fails  to 
acknowledge  work  by  F-  Merriam  Bailey 
(1928),  McLeod  ef  a/.  (2009),  Ellis  at  (d. 
(2008),  and  others  documenting  an 
expansion  of  the  species. 

Our  Response:  We  agree  that  the 
number  of  known  flycatclier  territories 
and  breeding  sites  has  increased  since 
its  listing  in  1995.  Tlie  recent  work 
conducted  by  McLeod  and 
Koronkiewicz  (2009)  and  Ellis  et  al. 
(2008)  have  both  been  reviewed  and  are 
cited  within  the  propo.sed  and  final 
rules.  We  are  uncertain  exactly  which  F. 
Merriam  Bailey  document  is  referenced 
within  this  comment,  but  it  could  be 
The  Birds  of  New  Mexico.  Within  our 
flycatcher  life  hi.story  summary 
described  above,  we  cited  sources  such 
as  Hubbard  (1987,  pp.  6-10),  IJnitt 
(1987,  pp.  144-152),  and  Browning 
(1993,  pp.  248,  250),  that  provided 
flycatcher  specific  information.  The 
historical  breeding  range  of  the 
flycatcher  includes  southern  California, 
southern  Nevada,  southern  Utah, 
Arizona,  New  Mexico,  western  Texas, 
southwestern  Colorado,  and  extreme 
northwestern  Mexico.  The  flycatcher’s 
current  range  is  similar  to  the  historical 
range.  In  1995,  only  359  flycatcher 
territories  were  known  from  California, 
Arizona,  and  New  Mexico.  Unitt  (1987, 
p.  156)  estimated  the  entire 
.southwestern  subspecies  was  “well 
under  1,000  pairs,  more  likely  500.”  In 
tbe  July  23,  1993,  flycatclier  listing 
propo.sal  (58  FR  39495,  p.  39498),  230 
to  500  territories  were  estimated  to 
exi.st.  F’ollowing  the  2007  breeding 
.season,  USCS  (Dur.st  et  al.  2008,  p.  4) 
estimated  that  1,299  flycatcher 
territories  were  known  to  exist 
rangewide.  The  reason  for  the  increase 
in  the  number  of  known  territories  is  a 
combination  of  improved  survey  effort 
and  technique  combined  with  improved 
management  and  population  growth. 

Comment  (72):  Final  reports  are 
available  for  the  Lower  Colorado  River, 
Gila  River,  and  Rio  Grande  for  the  years 
2007  to  2010.  Data  from  surveys 
conducted  after  2007  would  be  icseful  to 
incorporate  into  tbe  proposal  due  to 
changes  in  bird  numbers  and  bird  u.se  in 
these  areas. 

Our  Response:  A  variety  of  sources 
were  used  to  determine  breeding  site 
location  and  information  from  1991  to 
2010.  The  Recovery  Plan  (Service  2002), 
the  USGS  flycatcher  rangewide  database 
(Sogge  and  Dur.st  2008),  the  2007 
flycatcher  rangewide  report  (Durst  et  a). 
2008),  and  recent  survey  information  for 
the  2008,  2009,  and  2010  breeding  . 
seasons  (including  those  from  the  Lower 
Colorado  River,  Gila  River,  and  Rio 


Grande)  were  all  u.sed  as  authoritative 
sources  of  information  on  breeding 
flycatcher  distribution  and  abundance. 
The  flycatcher  rangewide  database 
developed  and  maintained  by  UStiS 
(Sogge  and  Durst  2008)  compiles  the 
results  of  surveys  conducted  throughout 
the  bird’s  range  from  1991  through 
2007.  We  also  examined  2008  to  2010 
data  that  the  Service  in  Arizona. 

Nevada,  Utah,  New  Mexico,  and 
Colorado,  compiled  and  entered  into 
separate  databases  and  spreadsheets. 
However,  these  post-2007  flycatcher 
data  were  difficult  to  comprehensively 
incorporate  into  this  rule  because  they 
have  not  yet  been  analyzed  and 
synthesized  into  the  overall  rangewide 
database.  Therefore,  much  of  our 
compiled  rangewide  information  ends 
following  the  2007  breeding  season. 

Comment  (73):  The  IPCC  models  of 
climate  change  are  neither  accurate  nor 
reliable. 

Our  Response:  We  addressed  these 
models  within  our  proposed  rule  (76  FR 
50542,  August  15,  2011,  pp.  50.547- 
50548),  .stating,  “as  is  the  case  with  all 
models,  there  is  uncertainty  associated 
with  projections  due  to  assumptions 
u.sed  and  other  features  of  the  models.  . 
However,  despite  differences  in 
assumptions  and  other  parameters  used 
in  climate  change  models,  the  overall 
surface  air  temperature  trajectory  is  one 
of  increased  warming  in  comparison  to 
current  conditions  (Meehl  et  al.  2007,  p. 
762;  Prinn  et  al.  2011,  p.  527).”  The 
.Service  will  continue  to  follow  and 
assess  the  science  behind  climate 
change  and  update  our  .summaries  as 
new  information  is  published. 

Comment  (74):  Tne  Service’s 
suggestion  of  the  need  to  suppress  fire 
is  entirely  archaic  and  dangerous. 

Our  Response:  I'he  Recovery  Plan 
(Service  2002,  Appendix  L)  provides  a 
description  of  land  use  and  management 
actions  that  have  led  to  the  increased 
occurrence  of  fires  in  riparian  areas.  The 
Service’s  expectation  of  fire 
management  is  consistent  with  the 
needs  of  the  flycatcher,  our  policies 
under  the  Act,  and  implementation  of 
emergency  actions,  such  as  those 
associated  with  fire  management  to 
preclude  dangerous  situations  that 
would  place  human  life  or  property  in 
jeopardy.  Our  fire  management 
recommendations  focus  on  improving 
habitat  conditions  that  would  reduce 
fire  in  riparian  areas  and  return  them  to 
a  less  frequent  and  more  natural  fire 
regime. 

Comment  (75):  The  Service  should 
not  designate  critical  habitat  in  areas 
that  have  ephemeral  habitat  such  as 
Horseshoe  Reservoir,  the  confluence  of 
the  Virgin  River  and  Lake  Mead,  upper 


Lake  Mead  near  Pearce  Ferry,  or  the 
Muddy  Rivfir.  Commenters  expressed 
concern  that  these  areas  do  not  possess 
the  primary  constituent  elements  of 
es.s(mtial  features  and  contain  habitat 
that  is  temporary  and  not  e.s.sential  for 
the  conservation  of  the  species.  Further, 
Federal  agencies  may  not  have 
di.scretion  to  manage  some  of  these 
areas. 

Our  Response:  Flycatcher  habitat  is 
naturally  ephemeral  and  its  mosaic-like 
distribution  is  dynamic  becau.se  riparian 
vegetation  is  typically  prone  to  periodic 
disturbance  (i.e.,  flooding)  (Service 
2002,  p.  17).  Flooding  is  a  nece.ssary 
function  in  order  to  recycle  habitat  and 
create  vegetation  in  a  structure  and 
density  needed  for  nest  placement,  to 
repkmish  aquifers,  and  to  di.stribute 
appropriate  soils  that  create  .seed  beds 
for  the  germination  and  growth  of 
flycatcher  habitat.  The  range  and  variety 
of  stream  flow  conditions  (frequency, 
magnitude,  duration,  and  timing)  (Poff 
et  a).  1997,  pp.  77i)-772)  that  e.stablish 
and  maintain  flycatcher  habitat  can 
arise  in  both  regulated  and  unregulated 
flow  regimes  throughout  its  range 
(.Service  2002,  p.  D-12).  Because  of  their 
dynamic  water  storage  operations,  the 
dams  that  operate  the  reservoirs 
identified  in  this  comment,  and  others 
within  the  flycatcher’s  range,  can  help 
establish  extensive  riparian  habitat 
within  the  conservation  space  of  the 
lake  when  the  water  recedes.  These 
processes  have  developed  the  riparian 
habitat  and  prey  components  described 
in  tbe  primary  constituent  elements  of 
essential  physical  or  biological  features 
that  support  flycatcher  territories. 
Flycatcher  habitat  can  be  supported  by 
managed  water  that  mimics  key 
components  of  the  natural  hydrologic 
cycle  creating  varying  amounts  of 
flycatcher  habitat  important  for  its 
recovery. 

We  acknowledge  that  in  some 
instances  the  discretion  of  a  Federal 
agency  with  regards  to  water 
management  may  be  limited.  When 
action  agencies  evaluate  their 
responsibilities  under  the  Act, 
distingui.shing  to  what  extent  their 
agency  has  discretion  is  an  important 
consideration  to  determine  their  overall 
proposed  action  and  effects  analysis 
when  consulting  with  the  Service  under 
section  7  of  the  Act. 

Comment  (76):  One  commenter 
asserted  that  critical  habitat  designation 
has  little  impact  or  effect  to  .species  in 
remote  areas  or  where  public  access  is 
limited. 

Our  Response:  The  commenter  did 
not  specify  which  areas  were  the  subject 
of  this  comment.  However,  we  proposed 
areas  as  critical  habitat  that  we 
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determined  meet  the  definition  of 
critical  habitat  under  the  Act  (see 
Oitical  Habitat,  Backfirniind].  It  may  he 
true  that  limited  benefits  of  critical 
habitat  may  l)e  seen  in  some  areas,  and 
this  is  information  that  can  be 
considered  in  an  exclusion  analysis  of 
any  given  area  (see  Exclusions). 

Comment  (77):  The.  propo.sed  rule 
states  that  critical  habitat  does  not 
include  manmade  structures  such  as 
aqueducts,  roads,  and  other  paved  areas; 
how(!ver,  some  proposed  stream 
reaches,  such  as  the  San  Gabriel  Rivtsr, 
do  include  manmade  flood  control 
channels,  levees,  and  concrete*  drop 
structures  that  require  maintenance  by 
the  Corps  including  the  occasional 
removal  of  deposited  sediments.  These 
areas  should  b(i  removed  from  the  final 
critical  habitat  designation. 

Our  liesponse:  In  the  development  of 
this  final  rule,  we  have  reviewed  lands 
included  in  our  proposal  and,  to  the 
extent  practicable,  have  revised  and 
removed  developed  areas  from  critical 
habitat  that  we  determined  do  not 
contain  physical  or  l)iologij;al  features 
es.sential  for  the  conservation  of  the 
species  (see  .Summary  of  Changes  From 
the  Proposed  Rule  section,  above).  We 
made  every  (dfort  to  remove  all 
developed  areas,  su(;h  as  housing 
developments,  roads,  and  otlnsr  lands 
not  reasonably  believed  to  contain,  or  be 
capable  of  supporting,  the  physical  or 
biological  features  essential  for 
flycatcher  conservation.  However,  due 
to  the  limitations  in  technology,  it  is  not 
possible  to  remove  (!very  one  of  these 
developed  areas.  Nor  does  the  Service 
have  the  ability  to  ground  truth  and 
confirm  each,rec«)mmended  developed 
area  for  removal.  As  a  result,  even  at  the 
refined  mapping  scale,  the  maps  of  the 
final  designation  may  still  include 
developed  areas  that  do  not  contain 
these  features  (see  Criteria  Used  to 
Identify  Critical  Habitat  section). 
Developed  areas  that  do  not  contain  the 
physical  or  biological  features  essential 
for  the  conservation  of  the  species 
w'ithin  the  boundaries  of  critical  habitat 
are  not  considered  to  be  critical  habitat, 
and,  thus,  actions  in  those  areas  would 
not  trigger  consultation  unless  they 
affected  adjacent  critical  habitat. 

How'ever,  as  described  within  this 
ride,  some  developed  areas,  such  as 
irrigation  ditches,  levees,  or  reservoir 
bottoms,  and  the  influence  of 
manipulated  water,  such  as  agricultural 
return  flow  or  treated  waste  water  create 
conditions  that  support  riparian  habitat 
used  by  the  flycati.her.  In  some 
instances,  these  areas  can  providi* 
unanticipated,  but  important 
opportunities  for  flycateber 
conservation  and  recovery.  It  is  possible 


that  areas  surrounding  flood  control 
structures  can  similarly  trap  .sediment 
and  water  that  facilitates  the 
development  of  riparian  habitat.  We 
encourage  coordination  with  the  .Service 
to  hel{)  provide  tischnical  a.ssistance  to 
evaluate  these  areas. 

Comment  (7H):  One  cornmenter  states 
that  habitat  areas  within  existing  power 
line  corridors  and  rights-of-way  that  are 
required  to  be  maintained  under 
existing  Federal  energy  laws  and 
regulations  are  not  essential  to  the 
conservation  of  the  species  because  they 
currently  do  not,  and  in  the  future 
cannot,  contain  the  primary  constituent 
elements  of  essential  features;  these 
corridors  should  be  identified  and 
removed  from  the  final  critical  habitat 
designation.  Similarly,  .several 
comments  suggestinl  exclusion  of  right- 
of-way  corridors  adjacent  to  bridges. 

Our  Response:  When  determining 
proposed  t;ritical  habitat  boundaries,  we 
made  efforts  to  avoid  including 
developed  areas  such  as  lands  covered 
by  buildings,  pavement,  and  other 
structures  becau.se  such  lamls  lack  the 
primary  elements  of  physical  or 
biological  features  and  primary 
x:onstituent  elements  for  flycatcher 
habitat.  These  types  of  developments 
are  not  typically  found  adjacent  to  rivers 
within  floodplains  and,  when  they  do 
occur,  may  be  missing  from  or 
inaccurately  represented  in  existing 
map  sources.  As  a  result,  because  of  the 
large  scope  of  this  designation  and  the 
limitations  of  maps,  any  such  developed 
lands,  such  as  cennait  pads  which 
support  transmission  or  power  poles  or 
roads  left  inside  critical  habitat 
boundaries,  are  not  considered 
designated  as  critical  habitat  because 
they  lack  the  necessary  physical  or 
biological  features.  Therefore,  a  Federal 
action  involving  these  developed  lands 
would  not  trigger  section  7  consultation 
with  respect  to  critical  habitat  or  the 
prohibition  of  adverse  modification, 
unless  the  specific  action  would  affect 
the  physical  or  biological  features  in  the 
adjacent  critical  habitat.  However,  if 
lands  surrounding  these  devidoped 
areas  that  fall  within  rights-of-way  have 
the  physical  and  biological  features  to 
develop  the  primary  constituent 
elements  of  flycatcher  critical  habitat, 
tben  they  would  be  .subject  to 
consultation. 

Comment  (79):  One  comnnmter 
supported  the  addition  of  a  ().40-km 
(O.Z.'i-mi)  .segment  of  tlie  Rio  Fernando 
de  I’aos  in  the  upper  Rio  Crande 
Management  Unit  in  New  Mexico  as 
critical  habitat,  but  also  recommended 
expanding  this  critical  habitat  area  to 
include  a  marsh  across  from  and  we.st  of 
Baca  Park. 


Our  Response:  We  have  examined  this 
area  and  are  uncertain  about  the  amount 
of  marsh  vegetation  (e.g.,  cattails,  etc.) 
and  limited  w*oody  vegetation  from 
which  flycatchers  can  nest,  perch,  and 
forage  and  to  what  extent  this  additional 
area  provides  essential  habitat  for 
nesting  flycatchers. 

Our  methodology  focused  on 
identifying  areas  of  habitat  that  are 
important  for  reaching  the  numerical 
territory  and  habitat-related  goals 
described  in  tbc  Recovery  Plan.  We 
proposed  just  over  98  km  (61  mi)  of 
stream  segments  collectively  along  the 
Rio  Crande,  Coyote  Cireek,  Rio  Crande 
Del  Ranch,  and  Rio  Fernando  as 
flycatcher  critical  habitat  within  the 
Upper  Rio  Crande  Management  Unit. 

We  believe  the.se  areas  are  capable  of 
reaching  the  75  territory  goal 
establi.shed  in  the  Recovery  Plan. 

In  some  Management  Units, 
especially  those  with  more  abundant 
habitat  like  the  Upper  Rio  Grande 
Management  Unit,  not  all  locations 
where  flycatcher  habitat  occurs  or  may 
occur,  or  areas  where  territories  have 
been  detected,  were  designated  as 
critical  habitat.  Regardless  of  whether 
an  area  is  designated  as  critical  habitat, 
those  areas  can  .still  be  important 
flycatcher  habitats  that  contribute  to 
rec:overy  and  are  subject  to  section  7  of 
the  Act. 

Comment  (80):  One  cornmenter  was 
concerned  that  the  protection  of 
invertebrate  prey  as  an  essential 
physical  or  biological  feature  is 
prec:luded  by  current  Service  policy  and 
projects  relative  to  the  u.se  of  aquatic 
pesticides  within  the  areas  proposed  for 
critical  habitat  designation  in  both 
Arizona  and  New  Mexico.  The  uses  of 
rotenone  and  antimycin  A  have  been 
sanctioned.by  the  Service  for  the 
treatment  of  aquatic  communities  for 
native  fish  re.storation,  although  both 
substances  have  been  proven  to 
decimate  aquatic  invertebrate 
assemblages. 

Our  Response:  The  flycatcher  is  an 
in.sect -eating  generalist  (.Service  2002,  p. 
26).  eating  a  wide  range  of  invertebrate 
prey  including  flying,  and  ground-  and 
vegetation-dwelling  insect  .species  of 
lerre.strial  and  aquatic  origins  (Drost  et 
al.  2003,  pp.  96-102).  Wasps  and  btios 
are  common  food  items,  as  are  flies, 
beetles,  butterflies,  moths  and 
caterpillars,  and  spittlebngs  (Beal  1912, 
pp.  60-63;  McCabe  1991,  pp.  119-120). 
Diet  .studies  of  adult  flycatchers  found  a 
wide  range  of  prey  taken  from  small 
flying  ants  to  large  dragonflies,  with  true 
bugs  comprising  half  of  the  prey  items 
(Dro,st  et  a).  1998,  p.  1;  DoLay  et  al. 

1999,  p.  216).  Willow  flycatchers  also 
took  the  larvae  of  non-flying  species. 
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From  an  analysis  of  the  tlycatcher  diet 
along  the  .South  Fork  of  the  Kern  River, 
California  {Drost  et  ol.  2003,  p.  98), 
flycatchers  consumed  prey  from  1 2 
different  insect  groups.  Therefore,  while 
the  flycatcher  is  known  to  consume 
aquatic  in.sects,  it  is  an  in.sect  generali.st 
and  is  reliant  on  a  variety  of  in.sects, 
many  of  which  are  not  aquatic  in  their 
origin. 

The  use  of  piscicides  (chemicals  that 
kill  fish)  in  fisheries  management  have 
long  prompted  concerns  over  the 
potential  human  health  and  ecological 
impacts.  In  June  2011,  the  AGFD 
Director  authorized  the  Rotenone 
Review  Advisory  Committee  to  advi.se. 
and  make  recommendations  regarding 
the  use  of  rotenone  and  other  piscicides 
for  Arizona  fisheries  and  aquatic 
wildlife  management.  Antimycin  A  is 
no  longer  commercially  available, 
limiting  current  u.se  to  small  supplies 
held  in  inventory  by  some  .State  and 
Federal  fi.slrand  wildlife  service 
agencies.  Only  rotenone  formulations 
are  currently  available  for  purchase. 
Four  subcommittees  were  formed  to 
provide  technical  expertise,  opinion, 
and  analy.ses  on  the  use  of  piscicides.  In 
December  201 1 ,  a  final  report  was 
issued  which  confirmed  the  continued 
u.se  of  piscicides.  The  report  also 
recommended  that  applications  f)f 
rotenone  be  consistent  with  II..S. 
Environmental  Protection  Agency 
labeling  requirements,  appropriate  State 
and  Federal  laws  and  regulations,  and 
the  Rotenone  .Standard  Operating 
Procedures  manual.  As  both  rotenone 
and  antimycin  A  have  impacts  to  non¬ 
target  aquatic  organisms  (including  food 
resources  for  the  flycatcher),  an 
evaluation  of  potential  impacts  to  all 
species  in  the  area,  including  the 
flycatcher  would  be  required  for  any 
proposed  Federal  action  involving  use 
of  these  piscicides. 

Cominent  (8J}:The  Service  relied  on 
incorrect  information  to  classify  the 
occupancy  .status  of  the  San  Gabriel 
River  as  no  territories  have  been 
detected  on  the  river  since  1991. 

Our  Response:  In  the  proposed  rule, 
the  Service  stated  that  “*  *  *  we  refer 
to  breeding  sites  as  areas  where 
flycatcher  territories  were  detected.  A 
territory  is  defined  as  a  discrete  area 
defended  by  a  resident  single  flycatcher 
or  pair  of  flycatchers  within  a  single 
breeding  season.”  In  determining 
whether  this  area  had  been  occupied 
since  1991,  we  u.sed  data  from  the 
USGS.  This  information  was  analyzed 
by  Durst  et  al.  (2008,  p,  11),  and  it  was 
determined  that  the  .San  Gabriel  River 
has  had  an  established  territory. 
Therefore,  the  Service  concludes  that 


territories  have  been  documented  on  the 
San  Gabriel  River  since  1991. 

Comment  (82):  One  commenter  stated 
that,  becau.se  the  propo.sed  reaches  of 
Big  'I’lijunga  Wash  and  Little  Tujunga 
Wash  in  the  .Santa  Clara  Management 
Unit,  California,  have  never  been 
occupied  by  flycatchers,  it  appears  they 
are  being  c;onsidered  for  critical  habitat 
designation  because  they  are  within  3.'! 
km  (22  mi)  of  the  .Santa  Clara  River  and 
the  San  Gabriel  River.  The  commenter 
stated  that  the  areas  between  the  Santa 
Clara  River  and  San  Gabriel  River  are 
urbanized  and  that  there  are  features 
that  coidd  serve  as  significant  obstacles 
to  flycatcher  migration  between  the 
.Santa  Clara  River,  Big  and  Little 
Tujunga  Washes,  and  the  San  Gabriel 
River.  Additionally,  the  commenter 
states  that  because  the  flycatchers  are 
not  occupying  Big  Tujunga  Wash,  and  it 
is  unlikely  they  will,  it  is  likely  the 
flycatchers  are  al.so  not  occupying  or 
going  to  occupy  Little  Tujunga  Wash. 
The  commenter  indicated  that  the 
propo.sed  rule  clearly  stated  it  is  not 
designating  areas  as  critical  habitat 
solely  because  they  are  serving  as 
migration  habitat.  Therefore,  the 
commenter  believes  that  the  cited 
reaches  in  Big  and  Little  Tujunga 
Washes  do  not  meet  the  criteria  for 
critical  habitat  that  is  e.s.sential  for  the 
survival  of  the  flycatcher. 

Our  Response:  While  the  Big  Tujunga 
Wash  is  not  considered  to  be  occupied, 
it  is  included  in  the  final  critical  habitat 
designation  becau.se  it  is  considered  to 
be  es.sential  to  the  conservation  of  the 
species.  The  Santa  Clara.  Ventura,  and 
San  Gabriel  Rivers,  Piru  Creek  and  Big 
Tujunga  C^anyon,  were  identified  in  the 
Recovery  Plan  as  having  substantial 
recovery  value  in  the  .Santa  Clara 
Management  Unit  (.Service  2002,  p.  86). 
These  areas  are  essential  to  flycatcher 
conservation  because  they  are 
anticipated  to  provide  habitat  for 
metapopulation  stability,  gene 
connectivity  through  this  portion  of  the 
flycatcher’s  range,  protection  against 
catastrophic  population  loss,  and 
population  growth  and  colonization 
potential.  As  a  result,  these  river 
segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

Based  on  the.se  comments,  we 
reviewed  maps  and  reports  and 
reevaluated  Little  Tujunga  Creek.  We 
di.scovered  that  the  2.2-km  (1.4-mi) 
segment  of  the  Little  Tujunga  Creek  is 
not  e.ssential  for  the  flycatcher  because 
it  provides  minimal  habitat, 
metapopulation  stability,  or  prevention 


against  catastrophic  lo.ss.  As  a  result,  we 
determined  that  it  was  not  e.ssential  for 
flycatcher  con.servation  and  removed  it 
from  our  critical  habitat  designation. 

(Comment  (83):  One  commenter  stated 
that  the  north  end  of  Recapture 
Reservoir  and  Recapture  C^anyon  (a 
tributary  of  the  San  Juan  River)  near 
Blanding,  Utah,  appears  to  be  potential 
flycatcher  habitat,  but  the  commenter 
was  unaware  if  the  area  is  o(;cupied  by 
willow  flycatchers. 

Our  Response:  We  have  no 
documented  or  anecdotal  reports  of 
willow  flycatchers  at  Recapture 
Reservoir  or  Canyon,  in  southwest  Utah, 
within  the  San  Juan  Management  Unit, 
nor  was  this  area  identified  within  the 
Recovery  Plan.  Typic;ally,  narrow 
canyons  can  have  abundant  riparian 
habitat,  but  not  the  expansive  amounts 
of  floodplain  and  habitat  needed  for 
flycatchers  to  e.stablish  territories.  We 
did  however;  identify  and  propo.se  as 
critical  habitat  areas  along  the  .San  Juan 
River  in  Utah  and  New  Mexico,  as  well 
as  the  Los  Pinos  River  in  (Colorado, 
w'here  flyc:atcher  territories  and  migrant 
flycatchers  have  been  detected  within 
this  Maimgement  Unit.  We  encourage 
continued  evaluation,  survey,  and 
managinnent  of  new  areas  for  flycatcher 
recovery  and  conservation.  However,  at 
this  time,  without  better  informatjtin 
about  the  about  the  quantity  and  quality 
of  the  habitat  for  the  willow  flycatcher 
at  Reca[)ture  Re.servoir  and  Canyon,  we 
will  not  propose  it  for  critical  habitat. 

Comment  (84):  One  commenter  noted 
that  the  Los  Angeles  County  Flood 
Control  District  is  required  by 
environmental  regulatory  agencies  to 
remove  nonnative  v(!getation  on  lands 
proposed  for  critical  habitat  designation 
at  the  Big  Tujunga  Wash  Mitigation 
Area.  Additionally,  the  commenter 
stated  that  a  permit  is  required  to 
conduct  nonnative  vegetation  removal 
at  the  proposed  area  of  Morris  Re.servoir 
and  stated  the  San  Gabriel  River  akso 
contains  normative  vegetation,  such  as 
tamarisk  and  Arundo  donax  (giant 
reed),  and,  in  the  past,  portions  of  this 
area,  which  are  proposed  for  critical 
habitat  designation,  have  been 
mitigation  locations  for  .several  Di.strict 
projects.  The  commenter  goes  on  to  state 
that  the  .Service’s  proposed  restrictions 
on  normative  vegetation  removal  could 
potentially  interfere  with  the  Di.strict’s 
permit  requirements  and  threaten  to 
undo  years  of  effort  and  significant 
expense  hy  the  Di.strict  to  restore 
riparian  habitat.  The  commenter 
helieves  that  the  critical  habitat 
designation  will  conflict  with 
nraintenance  of  flood  protection 
facilities  of  the  Corps  at  Big  Tujimga 
Wash,  Hansen  Flood  Control  Basin,  San 
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Gabriel  River,  and  the  .Santa  Fe  Flood 
Control  Basin. 

Our  Huspoiisu:  The  .Service 
acknowledges  the  (;onf:ern.s  tixpressed 
by  th(!  conunenter.  The  proposed 
designation  of  critical  habitat  lor  the 
flycatcher  does  not  require  that 
restrictions  he  jjlaced  on  nonnative 
vegetation  removal.  Rather,  the 
proposed  rule  does  discuss  some  special 
manag«;menl  considerations  or  actions 
that  may  he  needed  for  e.s.sential  features 
of  flycatcher  habitat,  such  as 
minimizing  the  clearing  of  vegetation 
(including  nonnatives)  in  some  areas,  as 
a  recommendation.  Additionally,  we 
identify  support  for  conservation 
measures  that  reduce  habitat  stressors 
that  can  allow  native  plants  to  llourish. 
The  Service  will  work  closely  with  hos 
Angeles  ('.ounty  Flood  (Control  District 
and  any  other  partners  to  ensure  that 
flycatcher  conservation  efforts  are 
compatible  wdth  the  needs  of 
maintenance  of  flood  control  facilities. 

Cnmmunt  (HS):  Areas  in  l,os  Angeles 
County  are  included  in  the  propo.sed 
critical  habitat  because  other  lands 
throughout  the  flycatcher’s  range  are  so 
deficient  that  the  Service  cannot  meet 
Recovery  Plan  objectives  otherwise.  Los 
Angeles  County  should  not  he  burdened 
with  critical  habitat  designation  for  the 
flycatcher  and  its  restrictions  for  this 
reason,  especially  considering  the 
significant  adverse  impacts  to  Los 
Angeles  County’s  flood  protection  and 
water  supply. 

Our  Hesponsu:  In  developing  the 
critical  habitat  determination,  the 
.Service  did  not  solely  rely  on  the 
Recovery  Plan,  but  also  used 
information  from  peer-reviewed 
journals,  conservation  plans  developed 
by  States  and  counties,  .scientific  .status 
surveys  and  studies,  biological 
assessments,  and  other  unpublished 
materials  and  expert  opinion  or 
personal  knowledge.  The  Service  used 
the  Recovery  Plan  for  the  flycatcher  to 
help  identify  those  areas  that  t;ontain 
the  physical  or  biological  features 
essential  for  the  conservation  of  the 
species  to  guide  our  decision.  There  are 
numerous  drainages  in  the  flycatcher’s 
range  that  have  the  physical  or 
biological  features  es.sential  for  the 
flycatcher;  however,  the  analysis  for  the 
Recovery  Plan  identified  those 
drainages  that  are  most  vital  to  recovery 
of  the  .species,  including  segments 
within  the  boundaries  of  Los  Angeles 
(bounty.  The  areas  [iroposed  for 
designation  as  critical  habitat  were 
designed  to  provide  sufficient  riparian 
habitat  for  breeding,  non-breeding, 
territorial,  dispersing,  and  migrating 
flycatchers  in  order  to  reach  the 
geographic  distribution,  abundance,  and 


habitat-related  recovery  goals  described 
in  the  Recovery  Plan.  F’or  a  full 
discussion  of  the  analysis  of  the  impaids 
of  the  designation  on  water  supply 
operations,  see  (Comment  15. 

Ooiument  (Hd):  .Several  r:ommenters 
stattsd  that  designating  critical  habitat 
immediately  above  Seven  Oaks  Dam 
threatens  the  ability  of  tin;  w'ater 
agencies  to  put  their  recently  obtained 
.State-issued  appropriative  water  rights 
to  use  by  developing  and  maintaining  a 
conservation  pool  behind  the  Dam. 

Our  Response:  Thank  you  for  your 
recommendations.  The  (uid  point  for 
this  critical  habitat  segment  along  the 
Santa  Ana  River  is  the  same  that  was 
finalized  in  our  2005  flycatcher  critical 
habitat  designation.  We  are  not 
including  an  area  immediately  behind 
Seven  Oaks  Dam  in  final  critical  habitat 
designation,  but  leave  approximately  50 
m  (164  ft)  distance  between  Seven  Oaks 
Dam  and  the  critical  habitat  end  point. 

Comment  (87):  Tbe  Service’s 
determination  that  the  proposed  habitat 
in  the  .Santa  Ana  Management  Unit  is 
e.ssential  for  the  conservation  of  the 
specaes  is  not  supported  by  the  best 
available  scientific  data  for  any  of  the 
proposed  stream  segments  in  the  .Santa 
Ana  Management  Unit.  The  best 
available  evidenc.e  from  a  rcicent  survey 
demonstrates  that  most  of  the  proposed 
critical  habitat  in  the  Santa  Ana 
Management  Unit  is  either  completely 
barren  or  fails  to  meet  the  minimum 
requirements  for  suitable  ri])arian 
habitat.  If  a  geographical  area  is 
uninhabitable,  it  follows  that  it  is  not 
currently  occupied  by  the  flycatcher, 
and  it  cannot  therefore  be  designated 
absent  a  finding  that  the  occupied 
portions  of  the  habitat  are  inadequate 
(50  CFR  424.12(e)).  Tbe  Service  has 
made  no  such  finding,  and  the  best 
available  evidence  would  not  support 
such  a  finding. 

Our  Response:  .Section  3(5)(.^)(i)  of 
the  Act  provides  for  the  desigJiation  of 
critical  habitat  in  specific  areas  witbin 
the  geographical  area  occupied  by  tbe 
species,  at  the  time  it  is  listed  which 
contain  the  physical  or  biological 
features  e.ssential  to  the  conservation  of 
a  species,  and  which  may  require 
special  management  considerations  or 
protection.  Under  section  .3(5)(A)(ii)  of 
the  Act’s  definition  of  critical  habitat, 
we  can  designate  critical  habitat  in  areas 
outside  the  geographical  area  occupied 
by  the  .species  at  the  time  it  is  listed, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
species.  For  example,  an  area  currently 
occupied  by  the  species  but  that  was  not 
occupied  at  the  time  of  li.sting  may  be 
es.sential  for  the  conservation  of  the 
species  and  may  be  included  in  the 


critical  habitat  designation.  We 
designate  critical  habitat  in  areas 
outside  the  geographical  area  occupied 
by  a  species  only  when  a  designation 
limited  to  its  range  w'ould  be  inadequate 
to  ensure  the  conservation  of  the 
species,  as  defined  by  tbe  Flycatcher 
Recovery  Flan  in  the  case  with  the 
llycatcher. 

If  a  finding  is  made  that  an  area  is 
essential  to  the  conservation  of  a 
species,  we  may  include  such  areas  as 
critical  habitat  even  if  they  were  not 
known  to  be  occupied  at  the  time  of 
li.sting.  are  not  occupied  currently,  or  do 
not  currently  contain  the  essential 
habitat  features.  The  Santa  Ana 
Management  Unit  consists  of  a  diver.se 
and  widely  distributed  group  of  seven 
streams  that  were  identified  in  the 
Recovery  Flan  as  areas  of  substantial 
recovery  value  (although  Oak  Glen 
Creek  was  not  specifically  named  as  a 
tributary  to  the  Santa  Ana  River) 

(Service  2002,  p.  86). 

The  Santa  Ana  Management  Unit, 
which  is  primarily  compri.scd  of  the 
.Santa  Ana  River  drainage,  specifically 
has  a  recovery  goal  of  50  flycatcher 
territories.  We  proposed  as  critical 
habitat  segments  along  the  lower 
portion  of  the  Santa  Ana  River  within 
Riverside  County,  which  we  were 
mostly  excluded  under  section  4(b)(2)  of 
the  Act  ba.sed  on  the  Western  Riverside 
County  MSHCP  (sec  Exclusions 
.section),  and  also  proposed  areas  within 
the  San  Bernardino  National  Fore.st. 
Areas  wdthin  the  middle  portion  of  the 
Santa  Ana  River  were  not  proposed  as 
critical  habitat. 

.Since  the  flycatcher  was  listed,  the 
stream  segments  proposed  as  flycatcher 
critical  habitat  have  since  be  found  to 
possess  flycatcher  territories  from  the 
lower  portions  of  the  Santa  Ana  River 
drainage  near  Prado  Dam  to  the  upper 
portion  and  tributaries  witbin  the  San 
Bernardino  National  Forest.  A  total  of 
30  flycatcher  breeding  sites  were  known 
within  this  Management  Unit,  with  a 
high  of  49  territories  detected  in  2001. 
3’ogether,  these  stream  segments  are 
es.sential  for  flycatcher  conservation 
because  they  are  anticipated  to  provide 
habitat  for  metapopulation  stability, 
gene  connectivity  through  this  portion 
of  the  flycatcher’s  range,  protection 
again.st  catastrophic  population  loss, 
and  provide  for  population  growth  and 
colonization  potential.  As  a  result,  these 
river  segments  and  associated  flycatcher 
habitat  are  anticipated  to  support  the 
strategy,  rationale,  and  science  of 
flycatcher  conservation  in  order  to  meet 
territory  and  habitat-related  recovery 
goals. 

(Comment  (88):  1'he  propo.sed  rule 
fails  to  distinguish  between  currently 
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occupied  and  unoccupied  areas  within 
the  Santa  Ana  Management  Unit.  If  the 
Service  meant  to  suggest  that  all 
proposed  critical  habitat  in  the  Santa 
Ana  Management  Unit  is  currently 
occupied,  then  this  conclusion  is 
contradicted  by  the  best  available 
scientific  data,  which  reveal  that  about 
two-thirds  of  the  proposed  habitat  is 
either  completely  barren  or  lacking  in 
riparian  habitat  capable  of  supporting 
flycatchers.  To  support  the  designation 
of  the  Santa  Ana  Management  Unit  as 
currently  occupied,  the  Service  must  at 
least  demonstrate,  with  the  best 
available  scientific  data,  that  each 
segment  proposed  for  designation  is 
currently  used  by  the  flycatcher. 
Unoccupied  areas  in  the  Santa  Ana 
Management  Unit  should  be  removed 
from  the  final  designation,  or  properly 
supported  as  presently  unoccupied 
haliitat. 

Our  Response:  While  the  proposed 
critical  habitat  segments  within  the 
Santa  Ana  Management  Unit  were  not 
within  the  geographical  area  known  to 
be  occupied  at  the  time  of  listing,  all  of 
the  segments  have  been  known  to  be 
occupied  at  some  time  since  listing  (see 
the  “Santa  Ana  Management  Unit, 
California”  discussion  above). 
Additionally,  under  the  definition  of 
critical  habitat  provided  in  the  Act,  an 
area  need  not  be  currently  occupied  in 
order  to  be  included  in  a  critical  habitat 
designation.  If  an  area  meets  the 
definition  of  critical  habitat  as 
interpreted  for  any  given  species  (see 
Criteria  Used  to  Identify  Critical  Habitat 
section  above),  the  area  should  be 
proposed  as  critical  habitat  regardless  of 
its  current  occupancy  status. 

Comment  (89):  Several  coinmenters 
were  concerned  with  the  Service’s 
reliance  on  the  Recovery  Plan  to  justify 
proposing  portions  of  the  Santa  Ana 
Management  Unit  as  critical  habitat. 

The  commenters  asserted  that  there  are 
no  data,  habitat  assessments,  or  survey 
results  in  either  the  Recovery  Plan  or  in 
the  proposed  rule  to  support  a 
conclusion  that  substantial  recovery 
value  exists  in  the  listed  stream 
segments  in  the  Santa  Ana  Management 
Unit,  and,  that  by  relying  so  heavily  on 
Recovery  Plan,  the  Service  has  failed  to 
consider  the  physical  or  biological 
features  essential  for  the  conservation  of 
the  species,  special  management 
considerations,  and  the  current  best 
available  .scientific  data  regarding  the 
actual  features  of  the  specific  stream 
segments  themselves. 

Our  Response:  The  Service  has  used 
the  be.st  available  .scientific  data  in  our 
determination  of  stream  segments  that 
meet  the  definition  of  critical  habitat  for 
the  flycatcher.  The  Recovery  Plan 


(Service  2002)  was  developed  using 
information  from  58  individuals  from 
numerous  scientific  agencies  and 
stakeholders,  including  data  on  habitat 
assessments  and  surveys.  The  Recovery 
Plan  identifies  specific  river  reaches, 
within  Management  Units,  where 
recovery  efforts  should  be  focused  and 
where  substantial  recovery  value  exists 
of  currently  or  potentially  suitable 
habitat  (Service  2002,  p.  86).  Even  so,  in 
developing  the  critical  habitat 
determination,  the  Service  did  not 
solely  rely  on  the  Recovery  Plan,  but 
also  used  information  from  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  and  other 
unpublished  materials  and  expert 
opinion  or  personal  knowledge.  As 
discussed  above,  we  have  determined 
that,  while  the  Santa  Ana  Management 
Unit  was  not  within  the  geographical 
area  known  to  be  occupied  at  the  time 
of  listing,  the  area  is  essential  to  the 
conservation  of  the  species,  flycatcher 
territories  have  been  detected 
throughout  the  lower  and  upper 
portions  of  the  river  drainage  (Service 
2002,  figure  5;  p.  8,  67,  84,  and  86),  and 
is  appropriately  identified  as  critical 
habitat. 

In  the  definition  of  critical  habitat 
under  the  Act,  areas  that  were  occupied 
at  the  time  of  listing  and  not  occupied 
at  the  time  of  listing  are  treated 
separately.  Areas  that  are  included  in 
critical  habitat  because  they  were  not 
known  to  be  occupied  at  the  time  of 
listing,  yet  are  determined  to  be 
essential  to  the  conservation  of  the 
species,  need  not  have  the  features 
essential  to  the  conservation  of  the 
species.  As  such,  a  finding  that  an  area 
contains  the  essential  habitat  features 
that  may  require  sptunal  management  is 
not  required  for  areas  that  were  not 
known  to  be  occupied  at  the  time  of 
listing. 

In  our  di.scussion  of  the  physical  or 
biological  features  essential  for  tbe 
conservation  of  the  species  in  the 
proposed  rule,  we  stated  that  flycatcher 
habitat  that  is  not  currently  suitable  for 
nesting  at  a  specific  time,  but  is  useful 
for  foraging  and  migration,  can  still  be 
important  for  flycatcher  conservation. 
Feeding  sites  and  migration  stopover 
areas  are  important  components  for  the 
flycatcher’s  survival,  productivity,  and 
health,  and  they  can  al.so  be  areas  where 
new  breeding  habitat  develops  as 
nesting  sites  are  lost  or  degraded 
(Service  2002,  p.  42).  These 
successional  cycles  of  habitat  change  are 
important  for  long-term  conservation  of 
flycatcher  habitat. 


Comment  (90):The  Service’s  finding 
that  the  proposed  stream  segments  in 
the  Santa  Ana  Management  Unit  are 
essential  for  flycatcher  conservation  is 
contradicted  by  the  discussion  of 
potential  effects  of  climate  change  on 
flycatcher  habitat  included  in  the 
proposed  rule.  If  climate  change  will 
cause  increased  warming,  increasingly 
frequent  warm  spells  and  heat  waves, 
greater  frequency  of  heavy-precipitation 
events,  decreased  stream  flows,  and 
greater  frequency  of  fires,  as  asserted  in 
the  propo.sed  rule,  then  the  riparian 
habitat  scattered  throughout  the  stream 
segments  in  question  is  likely  to 
decrease,  reducing  habitat  available  for 
flycatcher  breeding,  foraging,  migration, 
and  shelter. 

Our  Response:  The  .Service  does  not 
believe  that  the  discussion  of  the 
potential  effects  of  climate  change  to  the 
flycatcher  contradicts  the  essential 
nature  of  the  stream  segments  identified 
in  the  Santa  Ana  Management  Unit.  The 
discussion  in  the  proposed  rule 
concerning  the  various  effects  of  climate 
change  states  that  these  actions  may 
pre.sent  a  challenge  evaluating  habitat 
conditions  for  the  flycatcher.  The 
Service  also  states  in  the  proposed  ride 
that  exactly  how  climate  change  will 
affect  precipitation  in  the  specific  areas 
with  flycatcher  habitat  is  uncertain.  All 
potential  threats  to  the  flycatcher  and  its 
habitat  are  taken  into  consideration 
when  identifying  areas  for  critical 
habitat  designation,  and  we  state  in  the 
proposed  rule  that  these  areas  may 
require  special  management 
considerations. 

Comment  (91 ):  Several  commentfers 
asserted  that  California’s  State  Water 
Resources  Board  Decision  1649  supports 
a  conclusion  that  the  Santa  Ana 
Management  Unit  is  not  essential 
habitat  for  the  flycatcher  and  that  Seven 
Oaks  Uaip  and  Prado  Dam  do  not 
require  special  management 
considerations  or  protections.  The 
commenters  stated  that  the  Service  must 
consider  Slate  Water  Resources  Board 
Decision  1649  because  it  is  required  to 
do  so  by  section  2(c)(2)  of  the  Act, 
which  obligates  the  Service  to  cooperate 
with  State  and  local  agencies  to  resolve 
water  resource  is.sues  in  concert  with 
conservation  of  endangered  species. 
Additionally,  the  best  available 
scientific  evidence  demon.strates  special 
management  of  the  flood  control  and 
water  conservation  operations  at  Seven 
Oaks  Dam  or  Prado  Dam  would  have 
negligible  benefit  to  the  species  while 
severely  damaging  exi.sting  water  rights 
and  local  water  supplies. 

Our  Response:  The  commenters 
asserted  that  the  State  Water  Resources 
Board  Decision  1649  determined  the 
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area  is  not  essential.  However,  the  State 
Water  Resources  Board  Decision  1849 
language  was  not  used  in  the  context  of 
critical  habitat  as  defined  under  section 
3  of  the  Act.  A  designation  of  critical 
habitat  is  made  by  the  Service  in 
accordance  with  the  provisions  of  the 
Act  and  its  implementing  regulations. 
Critical  habitat  designation  is  not 
required  under  and  is  not  governed  by 
State  law.  When  we  conduct  a  critical 
habitat  analysis,  we  use  the  best 
available  scientific  data  to  determine  the 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act, 
on  which  are  found  those  physical  or 
biological  features  essential  for  the 
conservation  of  the  species  which  may 
require  special  management 
considerations  or  protection;  and 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  li.sted,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species  {see  Critical 
Habitat  section  above). 

The  State  Water  Board  is  not  charged 
with  the  legal  responsibility  to  designate 
critical  habitat,  and  Detnsion  1649  does 
not  incorporate  critical  habitat  as 
defined  by  the  Act  (as  we  did  in  the 
proposed  revised  critical  habitat  nile 
and  in  this  final  rule).  Thus,  any 
decision  made  by  the  State  under  State 
law  regarding  “essential”  flycatcher 
habitat  cannot  supersede  this  final 
critical  habitat  analysis  and  designation. 

We  further  note  that  State  Water 
Resources  Board  Decision  1649  (2009,  p. 
23)  specifically  states  that  any  analysis 
of  impacts  of  potential  water 
conservation  operations  (i.e.,  water 
diversion  or  holding  water  for  sale)  on 
endangered  species  must  ensure  all 
appropriate  agencies  have  been 
consulted.  As  a  result  of  the  California 
Regional  Water  Quality  ControJ  Board’s 
decision,  specific  analysis  of  water 
diversions  or  holding  water  for 
conservation  by  Federal  Agencies  must 
be  evaluated  under  section  7  of  the  Act 
for  effects  on  the  flycatcher  and  its 
habitat.  It  is  through  section  7 
consultation  that  we  will  evaluate  the 
impacts  of  the  proposed  water  diversion 
or  conservation  operations  on  the 
flycatcher  and  its  designated  critical 
habitat. 

Comment  f92j:  Several  comnienters 
asserted  that  the  current  operations  of 
both  Seven  Oaks  Dam  and  Prado  Dam 
benefit  the  species  by  increasing  the 
availability  of  suitable  riparian  habitat, 
which  would  be  compromised  by  the 
proposed  designation  of  the  Santa  Ana 
Management  Unit.  Similarly,  one 
commenter  noted  that  the  existing  and 
ongoing  water  management  practices 


within  aqd  adjacent  to  the  San  Gabriel 
River  Unit  encourage  riparian 
conditions  and  the  physical  and  biotic 
conditions  favorable  and  beneficial  to 
the  flycatcher. 

Our  Response:  The  Serv  ice  agrees  that 
dam  operations  can  cause  water  to 
spread  out  over  a  wider  area  more 
consistently  than  there  would  be 
without  the  dam,  potentially  causing  the 
development  of  riparian  habitat  over  a 
•large  area.  However,  depending  on  how 
each  dam  is  operated,  flycatcher  habitat 
may  or  may  not  be  able  to  develop  due 
to  the  amount  and  length  of  time  water 
is  stored  or  covers  the  floodplain  or  lake 
bottom.  Additionally,  some  dams  divert 
water  from  a  river  such  that  stream 
flows  downstream  of  the  dam  are  not 
consistent  or  substantial  enough,  and 
sometimes  water  rarely  returns  to  the 
river  channel,  thereby  removing  the 
opportunities  for  habitat  to  persist. 
Therefore,  we  do  not  agree  with  the 
commenters'  assertions  that  operations 
of  the  Seven  Oaks  Dam  and  Prado  Dam 
or  water  management  practices  within 
and  adjacent  to  the  San  Gabriel  River 
Unit  will  necessarily  benefit  the 
flycatcher  by  increasing  the  amount  of 
suitable  riparian  habitat  or  that 
designation  of  critical  habitat  will 
compromise  current  operations. 

Comment  (93):  Several  commenters 
stated  that  the  environmental  impacts 
and  mitigation  associated  with  the 
construction  and  operation  of  Seven 
Oaks  Dam  were  addressed  in  the  1988 
“Phase  II  General  Design  Memorandum 
on  the  Santa  Ana  River  Mainstem 
Including  Santiago  Creek,  California, 
Main  Report  and  Supplemental 
Environmental  Impact  Statement”  (EIS). 
The  commenters  asserted  that  the 
mitigation  required  by  the  supplemental 
EIS  continues  to  sufficiently  address  the 
biological  impacts  from  operations  of 
the  Seven  Oaks  Dam. 

The  commenters  al.so  stated  that  the 
2000  final  biological  asse.ssment 
completed  by  the  Corps  to  evaluate  the 
biological  impacts  of  po.st-dam 
operations  at  Seven  Oaks  Dam 
determined  that  in  Subarea  1  (which 
includes  the  dam  and  reservoir  pool/ 
inundation  area,  and  encompasses  the 
100-year  floodplain  up  to  an  elevation 
of  about  790  m  (2,580  ft)),  operations  of 
Seven  Oaks  Dam  for  flood  control, 
would  have  no  effect  on  the  flycatcher. 
The  commenter  added  that  the  Corps- 
determined  Subarea  1  lacked  suitable 
habitat  for  the  flycatcher,  and  that 
although  emergent  riparian  vegetation 
occurred  in  one  portion  of  Subarea  1 
(Santa  Ana  Canyon),  the  Corps 
determined  that  no  adverse  impact  to 
the  flycatcher  was  anticipated  because 
the  patches  were  not  of  sufficient 


breadth  or  width  to  support  any  but 
transient  or  migratory  individuals. 

The  comnienters  additionally  pointed 
out  that  the  .Service’s  2002  biological 
opinion  on  operations  for  Seven  Oaks 
Dam  and  the  possible  effects  on  the 
flycatcher  concluded  that  operation  of 
the  dam  for  flood  control  purposes  was 
not  likely  to  adversely  affect  the 
flycatcher.  The  commenter  believes  the 
inclusion  of  Seven  Oaks  Dam  and 
Reservoir  in  the  proposed  rule  is 
therefore  inconsistent  with  the  Service’s 
own  assessment  of  impacts  of  dam 
operations  on  the  flycatcher. 

Our  Response:  The  Service  included 
the  areas  in  question  in  the  vicinity  of 
Seven  Oaks  Dam  in  the  propo.sed 
revised  critical  habitat  designation  for 
flycatcher  because  we  determined  these 
areas  are  essential  for  the  conservation 
of  the  species  based  on  habitat 
conditions  and  information  provided  in 
the  flycatcher  recovery  plan,  not 
because  we  believe  dam  operations  are 
adversely  impacting  the  species,  as  the 
commenjer  suggested  (see  Criteria  Used 
To  Identify  Critical  Habitat  section 
above).  Additionally,  as  discu.ssed  in  the 
response  above  concerning  the 
designation  of  the  physical  dam  and 
reservoir,  the  Service  is  not  designating 
critical  habitat  on  manmade  features 
that  do  not  contain  the  physical  or 
biological  features  essential  for  the 
conservation  of  the  species  for  the 
flycatcher,  or  the  reservoir  behind  Seven 
Oaks  Dam  (see  Summary  of  Changes 
From  the  Proposed  Rule  above  for 
further  di.scussion). 

Comment  (94):  Several  commenters 
a.s.serted  that  the  critical  habitat 
designation  in  the  Santa  Ana  River, 
including  its  associated  tributaries, 
above  and  below  Seven  Oaks  Dam,  may 
prevent  public  agencies  from  providing 
and  maintaining  safe  passage  of  large 
flood  flows  and  will  impact  the  ongoing 
con.struction,  operation,  and 
maintenance  of  several  elements  of  the 
Santa  Ana  River  Main.stem  Flood 
Control  Project.  The  commenters 
expressed  concern  that  the  designation 
of  critical  habitat  would  place 
significant  restrictions  on  operations 
and  management  and  potentially  affect 
the  lives  and  property  of  millions  of 
citizens.  3’he  commenters  also  assert 
that  any  restriction  of  the  operation  of 
Seven  Oaks  Dam  risks  flooding  on  the 
Santa  Ana  River,  including  the  potential 
damage  to  infrastructure  operated  by  the 
water  management  agencies 
downstream  of  .Seven  Oaks  Dam,  and 
ignores  the  congressional  purpose  of 
authorizing  and  funding  tbe 
construction  of  the  Santa  Ana  Mainstem 
Project  for  the  express  purpose  of 
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|)r(!venting  flood  damage  to  life  and 
property. 

Our  fiosponse:  Under  section  7  of  the 
Act,  a  Federal  agency  consults  with  the 
Service  to  ensure  activities  it  undertakes 
do  not  afiversely  modify  designated 
critical  habitat.  However,  section  7(p)  of 
the  Act,  concerning  I’residentiallv 
d(M:lared  disaster  areas,  allows  lor 
emergencv  actions  to  la;  taken  without 
section  7  consultation  in’tlu!  event  oi  an 
“(iinergencv  situation  which  do(!s  not 
allow  th(!  orditiary  procedurcjs  ol  this 
stiction  to  he  lr)llowed.  '  riuis,  the 
.StM  vice  do(!s  not  anticipate  that  anv 
consultation  in  this  area  would  re(|uir(! 
that  sp(“cies  conservation  take; 
jirecedencc;  over  jirolection  ol  human 
life  or  pro])ertv.  (lur  consultation  record 
since  1U<)5  has  demcjustrated  that  the 
listing  of  the  tlycati:ht!r  or  (hisignation  of 
critical  habitat  has  not  resulted  iii  the 
inability  to  protect  existing  flood  control 
structures  or  operations.  The  .Service 
believes  that  flycatcher  cons(!rvation, 
the  r(!quin;ments  of  Federal  agencies  to 
(waluate  and  consult  on  potential 
adverst!  effects  to  the  flv«'alcher  and  its 
critical  habitat  can  be  com])atible  with 
the  maintenance  of  flood  control 
structures  and  operations  (see  Uomment 
15  for  more  explanation  regarding 
impacts  to  water  o})erations). 

Oniunwnt  fff5j:One  commenter 
recpiested  that  the  Service  buffer  its 
critical  habitat  designation  by  nunoving 
from  critical  habitat  the  area  fit)  m  (200 
ft)  from  the  center  line  of  a  highway  to 
minimi/e  any  disturbance  to  the  critical 
habitat  that  might  occur  as  a  residt  of 
any  routine  maintenance  and  repair 
work. 

Our  Rusponsa:  W«!  identified  the 
lateral  extent  of  all  propo.sed  lands  for 
critical  habitat  designation  as  tho.se 
areas  within  the  boundaries  of  the  100- 
year  floodplain  that  currently  support, 
or  have  the  po.ssibility  to  support,  the 
physical  or  biological  features  e.ssential 
for  the  flycatcher.  We  identified  that 
existing  paved  roadways  that  may  occur 
within  the  critical  habitat  boundaries 
where  habitat  could  not  be  established, 
would  not  be  considered  critical  habitat, 
even  though  we  were  unable  to  identify 
and  extract  tho.se  locations  from  our 
designation.  However,  routine 
maintenance  activities  on  roadway.s  or 
adjacent  to  roadways  could  affect 
critical  habitat  or  tbe  flycatcher 
depending  on  the  type  of  activity,  extent 
of  maintenance,  season  of  work, 
development  of  temporal  access  roads, 
or  any  number  of  various  actions.  The 
impacts  to  the  flycatcher  or  to  its 
designated  critical  habitat  must  be 
considered  by  any  Federal  agency 
planning  to  conduct  or  permit  such 
activities. 


Conuuent  (96):  A  commenter 
expres.sed  concern  that  critical  habitat 
designation  would  restrict  or  eliminate 
tin;  continuation  of  ri|)arian 
management  efforts  such  as  wildland 
fuels  reduction  projects,  and  biologif:al 
and  mechanical  control  of  tamarisk  and 
Russian  oliv«*. 

Our  liusponsu:  Designation  of  critical 
habitat  has  no  impact  on  d(!cisions  that 
privat(!  landown(^r.s  make  on  tlmir  land 
that  do  not  resjuin!  Ftichfral  funding  or 
permits.  Ftideral  agencies  that 
multMtake,  fund,  or  |iermit  activitii's  that 
may  affect  critir:al  habitat  are  retiuired  to 
consult  with  the  .Service  to  ensure  such 
actions  do  not  adversidy  modify  or 
(h'strov  designatial  critical  habitat, 
('.ritical  habitat  doiis  not  close  any 
public  or  private  lands  to  most 
activities;  critical  habitat  ihisiguatiou 
only  serves  to  iflentilv  areas  (jssential  to 
flycatcher  f;onservation.  .Should  projects 
be  proposed  for  thest;  areas  that  rcMjuire 
Federal  funding  or  ptirmitting,  the 
Fcnleral  agenev  would  lx;  r(!(|uir(Kl  to 
disclose  the  potential  negativa;  impaUs 
to  llycatchers  or  tluur  primarv 
t:onstituent  elenumts. 

Our  environmental  assessnumt  for  the 
proposed  rule  (.section  .'{.5.2.1) 
concludes  that  there  would  be  minimal 
impacts  on  fire  risk  redut;tion  projiscts 
and  wildland  fire  suppression  projects. 
Consfsrvation  activiti(!S  and  measures, 
such  as  appropriate  s(!a,sonal  timing  and 
avoiding  occupied  locations,  an; 
limitations  that  will  continue  to  alU)w 
fire  management  goals  to  be  achieved. 
Furthermore,  this  rule  and  the  Recovery 
Flan  supports  proposed  management 
actions  that  reduce  the  land 
management  actions  that  result  in  the 
increase  in  exotic  plant  species  and 
supports  actions  that  improve  land.scape 
conditions  allowing  native  plants  to 
flourish. 

Other  Comments  Related  to  Exclusion 
Areas 

Comment  (97):  One  commenter  does 
not  support  the  exclusion  of  properties 
under  section  4(b)(2)  of  the  Act. 

Our  Response:  Exclusion  of  areas 
from  final  designation  of  critical  habitat 
is  provided  for  under  section  4(b)(2)  of 
the  Act,  when  a  determination  is  made 
that  the  benefits  of  excluding  any  area 
from  critical  habitat  outweigh  the 
benefits  of  including  that  area  in  critical 
habitat,  provided  that  exclusion  of  that 
area  from  critical  habitat  will  not  result 
in  extinction  of  the  species.  Please  see 
the  Application  of  Section  4(b)(2)  of  the 
Act  section  for  a  full  discu.ssion  of  the 
areas  we  have  determined  are 
appropriate  to  exclude  from  the  final 
designation  of  critical  habitat. 


Comment  (98):  Many  commenters 
identified  particular  areas  that  they 
believed  should  not  be  designated 
because  critical  habitat  will 
unnecessarilv  burden  tbe  regulated 
[)ublic  and  will  overload  .Servii;e  staff 
with  implementation  of  the  dtisignalion. 
.Specifically,  many  private  landowners 
with  wat(!r  diversions,  calth;  ranches, 
and  agricultural  prof)ertv.  plus  residents 
in  arcsis  deprmdent  on  rix-.n'alion  to 
support  local  economi<!S  throughout  the 
livcalcher's  rangr;.  conmumted  that  this 
designation  would  cause  them  harm 
(Monomicallv,  could  limit  the  ability  of 
lamKMS  and  ranebers  to  till  productive 
larmland.  could  limit  us(i  of  fertile 
grazing  land,  could  nrstrict  the 
utilization  of  critical  water  rights,  and 
could  delav  projects  through  the 
regulatorv  process. 

<  )ur  Rcsf)ouse:  Pursuant  to  the  Act. 
we  are  stalutorih  recpiired  t(i  designate 
critif:al  habitat  fora  ferierallv  listed 
specifcs  if  it  is  determimul  to  lx;  both 
prud(!nt  and  detenninabh;.  We  made  a 
(Uitermination  that  critical  habitat  was 
both  prudent  aiul  d(derminable  in  our 
previous  designation  for  the  flvcatcher 
(52  I'R  .'{9129.  Inly  22,  1997).  We  further 
note  that  we  wert;  previouslv  umler 
court  oriler  to  revi.se  flycatcher  critical 
habitat  (fi9  FR  (>0706.  October  12,  2004; 
70  b'R  (iOHBO,  October  19.  2005)  and 
reached  a  settlement  agreement  with 
|)laintiffs  and  the  Uourt  for  this  current 
revision  (our  proposal  was  published  at 
70  FR  50542,  Augu.st  15.  2011).  Plea.se 
.see  the  Previous  Federal  Actions  sectitm 
for  a  discussion  of  the  litigation  history 
conccfrning  this  designation. 

(’.ritical  habitat  designations  do  not 
constitute  or  create  a  regulatory  burden, 
by  themselves,  in  terms  of  Federal  laws 
and  regulations  on  private  landowners 
carrying  out  private  activities,  but  in 
certain  areas  they  may  trigger  additional 
State  regulatory  review.^  and  other 
requirements.  For  example,  actions 
occurring  in  critical  habitat  in  California 
may  be  subject  to  additional  regulatory 
nwiews  under  the  California 
Environmental  Quality  Act  (California 
Public  Resources  Code,  sections  21000- 
21178,  and  Title  14  CCR,  .section  753, 
and  Chapter  3,  sections  15000-15387) 
and  other  State  laws  and  regulations. 
When  a  private  action  requires  Federal 
approval,  permit,  or  is  federally  funded, 
the  critical  habitat  de'signation  may 
impose  a  Federal  regulatory  burden  for 
private  landowners;  absent  Federal 
approval,  permits,  or  funding,  the 
designation  should  not  affect  farming 
and  ranching  activities  on  private  lands. 
Similarly,  a  Federal  nexus  could  result 
in  the  designation  affecting  future  land 
use  plans,  and  the  designation  may 
trigger  State  requirements  which  could 
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impact  such  plans.  However,  we  note 
that  lands  included  in  the  proposal  are 
waterways  with  limited  development 
(housing  or  commercial  structures) 
potential.  As  explained  in  this  rule,  we 
are  required  to  and  have  developed  an 
economic  analysis  of  the  effects  of  this 
designation  pursuant  to  section  4(b)(2) 
of  the  Act.  Our  economic  analysis 
considers  the  issues  raised  by  the 
commenters. 

Comment  (99):  We  received  a  request 
to  exclude  Newhall  Land  and  Farming 
Company  along  the  Santa  Clara  River 
and  Castaic  Creek  in  Los  Angeles  and 
Ventura  Counties,  California,  under 
section  4(b)(2)  of  the  Act,  as  a  result  of 
the  e.stablishment  and  implementation 
of  a  collection  of  conservation 
easements.  We  also  identified  this 
location  in  our  July  12,  2012,  amended 
proposal  (77  FR  41147)  as  an  area  we 
were  considering  for  exclusion  under 
section  4(b)(2)  of  the  Act.  The 
commenter  .stated  that  land  owned  by 
Newhall  Land  and  Farming  Company 
within  the  Santa  Clara  River 
Management  Unit  is  already  protected 
through  existing,  pending,  and  future 
conservation  easements  and  other 
management  measures. 

Our  Response:  In  developing  this 
revised  final  designation,  we  have 
considered  Newhall  Land  and  Farming 
Company’s  comments  regarding 
exclusion  from  critical  habitat.  We 
determined  that  approximately  807  ha 
(1,993  ac)  of  land  within  the  Santa  Clara 
River  Management  Unit  owned  by 
Newhall  Land  and  Farming  Company 
meet  the  definition  of  critical  habitat 
under  the  Act.  In  our  exclusion  analysis 
under  section  4(b)(2)  of  the  Act,  we 
evaluated  Newhall’s  lands  that  have 
been  placed  in  conservation  easements 
and  are  currently  under  a  long-term 
management  plan  (see  Exclusions 
section  above).  Of  the  807  ha  (1,993  ac) 
of  land  along  the  Santa  Clara  River 
owned  by  Newhall  Land  and  Farming 
Company  within  the  Santa  Clara  River 
Management  Unit,  118  ha  (291  ac)  are 
in  conservation  easements  at  the  present 
time  and  are  being  managed  under  the 
long-term  Natural  River  Management 
Plan.  We  determined  that  the  benefits  of 
exclusion  from  critical  habitat  outweigh 
the  benefits  of  inclusion  for  a  4.4  km 
(2.7  mi)  portion  of  the  Santa  Clara  River 
east  of  Interstate  5  (see  Exclusions 
section). 

An  additional  16  ha  (39  ac)  are 
located  within  the  Turkey  Ranch 
conservation  easement  of  the  Resource 
Management  Development  Plan; 
however,  according  to  the  deed 
re.striction,  under  certain  circumstances, 
the  owner  will  have  the  right  to  relocate 
all  or  a  part  of  the  deed  restriction  to 


other  land.  This  allowance  for 
relocation  of  the  deed  restriction  to 
other  lands  does  not  provide  long-term 
conservation  and  management  of  the 
area.  As  a  result,  we  have  determined 
that  the  benefits  of  including  these  16 
ha  (39  ac)  outweigh  the  benefits  of 
excluding  this  area.  Thus,  this  area  is 
included  in  this  final  designation  of 
critical  habitat. 

We  also  evaluated  the  approximately 
136  ha  (336  ac)  of  Ventura  County 
Floodplain  lands  restrictive  covenant. 
One  aspect  of  this  restrictive  covenant 
that  may  benefit  the  flycatcher  in  the 
future  is  fsu'mland  that  may  be  scoured 
by  the  river  will  not  be  converted  back 
to  farmland  after  the  scouring  event  has 
occurred.  However,  due  to  the 
uncertainty  on  when  this  may  occur  in 
the  future  and  the  fact  that  the  136  ha 
(336  ac)  is  not  currently  receiving  long¬ 
term  conservation  and  management  to 
benefit  the  flycatcher,  we  determined 
that  the  benefits  of  including  the.se  areas 
from  designation  of  critical  habitat 
outweigh  the  benefits  of  excluding  the.se 
areas.  Thus,  these  areas  are  included  in 
the  final  designation  of  critical  habitat. 

None  of  the  remaining  537  ha  (1,327 
ac)  of  Newhall  Land  and  Farming 
Company  lands  are  in  conservation 
easements  or  restrictive  covenants  at  the 
present  time  to  benefit  the  fly<:atcher; 
therefore,  these  areas  were  not  excluded 
from  the  final  critical  habitat 
designation  under  section  4(b)(2)  of  the 
Act. 

Comment  ( 100):  One  commenter 
asserted  the  Santa  Ana  River  levees 
should  be  excluded  from  critical  habitat 
designation  because  levee  operations 
and  maintenance  activities  are  required 
by  the  Corps  and  certain  maintenance 
activities  require  authorization  from 
both  the  Corps  and  the  Environmental 
Protection  Agency.  Any  designation  of 
critical  habitat  would  require  avoidance, 
minimization,  and  conservation  for 
impacts  to  areas  designated  as  critical 
habitat,  and  would  initiate  the  .section  7 
consultation  process.  This  would  likely 
prevent  or  delay  the  maintenance  of 
the.se  critical  flood  control  facilities, 
required  by  the  Corps,  and  thereby  pose 
a  potential  threat  to  public  health  and 
.safety. 

Our  Response:  The  determination  of 
whether  levee  operations  or 
maintenance  may  adversely  affect  the 
areas  designated  as  critical  habitat  for 
the  flycatcher  is  evaluated  on  a  project- 
specific  basis  by  the  Federal  action 
agency  and  the  Service.  Consultation  on 
existing  or  future  Federal  projects,  such 
as  operations  and  maintenance  of  levees 
for  flood  control  conducted  by  the 
Corps,  if  determined  to  bn  necessary, 
would  either  be  reinitiated  or  initiated 


by  the  Federal  action  agency  under 
section  7  of  the  Act.  Our  consultation 
record  since  1995  has  demonstrated  that 
the  listing  of  the  flycatcher  or 
designation  of  critical  habitat  has  not 
resulted  in  the  inability  to  protect 
existing  flood  control  structures  or 
operations.  The  Service  believes  that 
flycatcher  conservation  resulting  from 
the  requirement  of  Federal  agencies  to 
evaluate  and  consult  on  potential 
adverse  effects  to  the  flycatcher  and  its 
critical  habitat  can  be  compatible  with 
the  maintenance  of  flood  control 
structures  and  operations. 

The  Service  is  very  .sensitive  to  the 
need  to  allow  response  efforts  necessary 
to  avoid  imminent  loss  of  human  life  or 
property.  Section  7  of  the  Act  also 
allows  for  emergency  consultations  in 
response  to  an  act  of  God,  disasters, 
casualties,  national  defense,  or  .security 
emergencies  (such  as  to  expedite 
measures  required  to  ensure  human 
health  and  safety)  (50  CFR  402.05). 
Emergency  consultation  procedures 
allow  action  agencies  to  incorporate 
endangered  species  concerns  into  their 
actions  during  the  response  to  an 
emergency.  If  a  F’ederal  agency  must 
take  emergency  action  that  may  affect  a 
listed  species  or  critical  habitat,  the 
agency  would  contact  the  Service  to 
identify  actions  that  could  be 
implemented  to  minimize  take  of  listed 
species  while  responding  to  the 
emergency.  The  Federal  action  agency 
would  initiate  formal  consultation  after 
the  fact  and  provide  necessary 
documentation  to  the  Service  for  an 
after-the-fact  biological  opinion  that 
documents  the  effects  of  the  emergency 
response  on  li.sted  species  or  critical 
habitat.  Therefore,  we  do  not  believe 
delays  due  to  section  7  consultation  on  • 
levee  operations  and  maintenance 
activities  should  po.se  a  significant  risk 
to  human  health  and  safety,  and  we  did 
not  exclude  any  areas  from  this  final 
critical  habitat  designation  on  the  basis 
of  section  7  consultation  on  these 
activities. 

Comment  (101 ):  The  San  Diego 
County  Water  Authority  is  requesting 
exclusion  because  areas  along  the  San 
Luis  Rey  River  and  along  Agua 
Hedionda  Creek  where  existing  right-of- 
way  pipelines  cross  the  streams  would 
require  maintenance  operations;  the 
areas  are. not  known  to  contain 
flycatchers;  and  any  adverse  effects  to 
physical  or  biological  features  essential 
for  the  conservation  of  the  species  in 
these  areas  would  be  minor  and 
temporary. 

Our  Response:  The  existing  right-of- 
way  pipelines  are  within  the 
geographical  range  of  the  flycatcher 
identified  at  listing,  have  had 
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documented  occupancy  since  listing, 
and  intersect  some  stn^am  reaches  such 
as  the  San  Luis  Key  River  and  Agua 
Hedionda  Creek.  Some  of  the  areas  in 
question  art;  covered  by  the  San  Diego 
County  Water  Authority  H(]P,  hut  also 
fall  within  the  boundaries  of  the  .San 
Diego  County  Subarea  Flan  under  the 
Multiple  .Species  (Conservation  Plan  ami 
the  Carl.sbad  HMP.  After  carefully 
balancing  the  considerations  involved 
in  determining  whether  lands  should  be 
included  or  excluded  from  the 
designation  of  critical  habitat,  we  have 
concluded  that  the  benefits  of  excluding 
areas  within  the  boundaries  of  the  San 
Diego  (bounty  Subarea  Plan  under  the 
Multiple  Species  Conservation  Plan  and 
(Carlsbad  HMP  outweigh  the  benefits  of 
inclusion  (.see  Exclusions  for  further 
disciKssion).  Regarding  the  areas  outside 
the  boundaries  of  the  San  Diego  County 
.Subarea  Plan  under  the  Multiple 
Species  Conservation  Plan  and  Carlsbad 
HMP,  we  do  not  believe  the 
maintenance  operations  would  negate 
the  value  of  these  areas  in  the 
conservation  of  the  species.  As  a  re.su It, 
we  have  determined  that  the  benefits  of 
inclusion  outweigh  the  benefits  of 
exclusion  of  these  areas.  I’hus,  these 
portions  of  the  San  Luis  Rey  River  and 
Agua  Hedionda  Creek  outside  the  .San 
Diego  County  Subarea  Plan  under  the 
Multiple  Species  Con.servalion  Plan  and 
(Carlsbad  HMP  are  included  in  this  final 
designation  of  critical  habitat. 

Comment  (J02):  One  commenter 
njquests  exclusion  from  critical  habitat 
designation  on  the  proposed  segment 
between  Morris  Reservoir  and  Santa  Fe 
Dam  on  the  San  Gabriel  River  in 
California  because  the  area  is 
unoccupied  and  of  poor  quality,  and  the 
recent  completion  of  a  P’lycatcher 
Management  Plan  for  the  proposed 
segment  on  the  San  Gabriel  River 
addresses  flycatcher  conservation  in  this 
segment. 

Our  Response:  We  consider  this  area 
to  be  occupied  (see  Response  to 
Comment  81  for  more  information). 
Additionally,  although  the  area  in 
question  was  not  occupied  at  the  time 
of  listing,  the  area  is  within  the 
geographical  range  of  the  species,  has 
been  occupied  since  listing,  contains  the 
physical  or  biological  features  essential 
to  flycatcher  conservation,  and  was 
identified  in  the  Recovery  Plan  as  being 
essential  for  flycatcher  recovery  (see 
Criteria  Used  To  Identify  Critical 
Habitat  section  above).  We  have 
reviewed  the  submitted  management 
plan  and  have  determined  that  although 
it  was  effective  immediately  (September 
5,  2012),  and  there  are  ongoing 
management  actions  that  benefit 
multiple  species’  habitat,  including  the 


flycatcher,  there  are  no  species-specific 
management  actions,  other  than 
monitoring,  that  currently  benefit  the 
flycatcher.  Furthennon;,  a  regulatory 
benefit  of  inclusion  exi.sts  becau.se  we 
anticipate  a  Federal  nexus  (with  the 
Gorps  under  the  (dean  Water  Act)  for 
.section  7  consultation  for  activities  in 
this  area.  Designation  of  this  area  as  • 
critical  habitat  would  provide  a  benefit 
by  providing  an  additional  level  of 
review  of  proposed  activities  that  might 
adversely  modify  habitat  that  contains 
the  physical  or  biological  features 
es.sential  for  the  conservation  of  the 
species.  Therefore,  we  have  determined 
that  the  benefits  of  including  the  San 
Gabriel  River  between  Morris  Reservoir 
and  .Santa  Fe  Dam  from  final  revised 
critical  h.abitat  outweigh  the  benefits  of 
excluding  this  area.  Thus,  this  area  is 
included  in  this  final  designation  of 
critical  habitat. 

Comment  (103):  (due  commenter 
requested  an  exclusion  of  lands  located 
at  the  Big  Tujunga  Wash  Mitigation 
Area  in  Galifornia  from  critical  habitat 
designation  because  the  area  has  been 
working  under  a  master  plan  since  2000, 
with  the  cooperation  and  knowledge  of 
the  Service,  to  preserve  and  enhance 
riparian  habitat. 

Our  Response:  We  appreciate  the 
conservation  that  the  Big  Tujunga  Wash 
Mitigation  Area  has  benefitted  multiple 
species  and  their  habitats,  including  the 
flycatcher,  and  look  forward  to  their 
continued  cooperation  with  the  Service. 
We  anticipate  a  Federal  nexus  for 
section  7  consultation  (with  the  Gorps 
under  the  Clean  Water  Act)  for  activities 
at  this  mitigation  site.  Designation  of 
this  area  as  critical  habitat  would 
provide  a  benefit  by  providing  an 
additional  level  of  review  of  proposed 
activities  that  might  adversely  modify 
habitat  that  contains  the  physical  or 
biological  features  essential  for  the 
comservation  of  the  species.  Also, 
conservation  actions  are  likely  to 
continue  in  this  area  with  or  without 
critical  habitat  designation,  limiting  the 
benefits  of  exclusion.  Therefore,  we 
determined  that  the  benefits  of 
including  this  area  from  designation  of 
critical  habitat  outweigh  the  benefits  of 
excluding  the  area.  Thus,  this  area  is 
included  in  the  final  designation  of 
critical  habitat. 

Comment  (104):  We  received 
comments  recommending  we  exclude 
the  Virgin  River  in  Clark  County, 
Nevada,  as  a  result  of  the  Clark  County 
MSHGP.  We  identified  this  location  in 
our  propo.sal  as  an  area  we  were 
considering  for  exclusion  under  section 
4(b)(2)  of  the  Act. 

Our  Response:  The  entire  proposed 
Virgin  River  segment  in  Clark  County, 


Nevada,  is  within  the  planning  area  for 
the  3()-year  incidental  take  permit  for 
the  Clark  County  M.SHCP  issued  in 
2001,  to  Clark  County,  the  cities  of  Clark 
County,  and  Nevada  Department  of 
'Pransportation.  The  ('.lark  ('.ounty 
M.SIK^P  permit  authorized  incidental 
tak);  of  2  listed  species  and  70  unlisted 
species  in  the  event  they  become  li.sted 
during  the  permit  term. 

Incidental  take  of  six  riparian  bird 
species,  including  the  flycatcher,  was 
conditioned  in  the  is.suance  of  the  Clark 
County  MSHCP  permit  because  a  large 
proportion  of  the  species’  total  habitat 
in  ("lark  County  is  located  on  lands  that 
have  little  or  no  protective  .status.  The 
Clark  County  MSHC.P  e.stimated  50 
percent  of  the  total  riparian  habitat  in 
the  County  was  located  on  private  or 
local  government-controlled  land 
classified  as  unmanaged  or  managed  for 
multiple  u.ses,  where  con.servation 
actions  specific  to  these  areas  to  ensure 
adequate  protection  for  the  riparian 
birds  were  not  in  place.  Consequently, 
the  Service’s  permit  conditioned 
incidental  take  of  these  birds  on  the 
completion  of  a  conservation 
management  plan  that  would:  (1) 

Identify  the  management  and 
monitoring  actions  needed  for  riparian 
habitats  and  associated  covered  species 
along  the  Virgin  River;  and  (2)  identify 
the  acquisition  of  private  lands  in  desert 
riparian  habitats.  The  total  number  and 
location  of  acres  to  be  acquired  was  to 
be  identified  in  the  conservation 
management  plan  through  the  MSHCP’s 
Adaptive  Management  Process  and 
agreed  to  by  the  permittees,  the  land 
management  agencies  involved  in  the 
implementation  of  the  MSHCP,  and  the 
Service. 

In  2004,  the  City  of  Me.squite  initiated 
development  of  a  separate  aquatic  and 
riparian  HCP  (Virgin  River  HCP)  in 
response  to  the  disposal  of 
approximately  4,047  ha  (10,000  ac)  of 
nearby  BLM  land.  This  HCP  was 
initiated  because  of  potential  effects 
from  development  of  this  land  on  listed 
species  a.ssociated  with  the  Virgin  River 
that  are  not  included  in  the  Clark 
County  MSH(",P.  It  was  anticipated  by 
the  Clark  (bounty  MSHCP  permittees 
and  the  Service  that  completion  of  the 
Virgin  River  HCP  would  fulfill  the 
original  intent  in  the  Clark  County 
MSHCP  permit  for  the  permittees  to 
develop  a  Virgin  River  conservation 
management  plan.  Therefore,  in  order  to 
avoid  redundant  planning  efforts.  Clark 
County  completed  a  Conservation 
Management  Assessment  in  November' 
2008,  with  Service  concurrence, 
fidfilling  their  permit  term  and 
condition  for  completing  a  conservation 
management  plan  for  the  Virgin  River. 
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This  assessment  fo«:used  on  species  in 
the  upland  areas  along  the  Virgin  River 
rather  than  the  riparian  and  aquatic 
speides  occurring  in  the  lOO-year 
nood|)lain  of  the  river,  as  that  would  he 
the  focus  of  the  Virgin  River  MCI’. 

The  Virgin  River  HCR  is  currently 
under  d«;velopment  but  is  not  yet 
completed.  I'lierefore.  c:onservation 
actions  that  would  minimize  and 
mitigate  impacts  specific  to  Virgin  River 
riparian  and  aquatic  species  occurring 
in  the  river  and  its  lOO-year  floodplain, 
including  the  flycatcher,  are  not  yet  in 
place. 

Additionally,  while  the  M.SlKiR 
planning  area  encompasses  the  entire 
segment  of  the  Virgin  River  in  Nevada, 
much  of  the  riparian  habitat  along  this 
segment  occurs  on  lands  managed  by 
entities  other  than  the  MSIKT 
permittees,  including  the  BI.M,  NP.S, 
and  .State  of  Nevada.  Although  these 
agencies  are  signatories  to  the  MSHC[’’s 
Implementing  Agreement,  they  rcitain 
management  authority  and  are 
ultimately  responsible  h)r  activities 
occurring  on  their  lands  and  impacts 
associated  with  those  activities,  such  as 
livestock  grazing  and  recreational 
activities.  In  addition,  other  activities 
that  negatively  affect  the  habitat,  such  as 
water  resourc(5  develo|)ment,  are  not 
covered  activities  under  the  MSHCP  and 
not  under  the  juri.sdiction  or  authority 
of  the  permittees,  and  threats,  such  as 
the  occurrence  and  spread  of  biocontrol 
agents,  are  not  under  the  control  of  any 
of  the  land  managers  or  owners. 
Therefore,  threats  to  the  flycatchcir  and 
its  habitat  not  under  the  control, 
responsibility,  or  authority  of  the 
M.SHC'P  permittees  remain  a  cont:ern 
and  have  yet  to  bo  addressed. 

Based  on  the  above  factors,  w'e 
determined  that  the  benefits  of 
including  this  area  from  designation  of 
i;ritical  habitat  outw'eigh  the  benefits  of 
excluding  the  area.  Thus,  this  area  is 
included  in  the  final  designation  of 
critical  habitat. 

Comment  11051:  VVe  received  requests 
to  exclude  segments  of  the  Virgin  River 
within  the  (Jverton  Wildlife 
Management  Area  (WMA)  in  (8ark 
County,  Nevada,  and  we  identified  this 
location  in  our  proposal  as  an  area  we 
were  considering  for  exclusion  under 
section  4(b)(2)  of  the  Act. 

Onr  Hesponse:  Overton  WMA  is 
located  in  Clark  (kmnty,  Nevada,  and  is 
managed  by  the  NDOVV.  Stretches  of 
both  the  Muddy  River  and  Virgin  River 
run  through  Overton  WMA.  Ovej-ton 
WMA  encompasses  a  wide  diversity  of 
habitats  within  its  7,14fi  ha  (17,(j.‘j7  ac). 
Approximately  20  percent  of  lands 
comprising  Overtim  WMA  are  owned  by 
the  .State  of  Nevada,  and  80  percent  are 


lands  lea.sed  from  D.SBR  and  thf:  NP.S. 
Funding  for  the  operation  and 
maintenance  of  Overton  WMA  results, 
primarily  from  Federal  Aid  in  Wildlife 
Re.storation  Act  funds  (74  percent)  with 
an  additional  25  percent  funded  by  the 
.State,  and  1  percent  funded  by  Federal 
Aid  in  Sport  Fish  Rtistoration  Act  funds. 
Pursuant  to  Fed»!ral  Aid  regulations,  the 
property  must  continue  to  serve  the 
purpo.se  for  wdiich  it  is  funded,  in  this 
ca.se  for  waterfowl  and  other  wetland 
species  (16  U.S.C.  669-6t)9i;  .'iO  Stat. 

017). 

Overton  WMA  lands  along  the  Virgin 
River  occur  in  an  important  ilycatclKir 
breeding  area  known  as  Mormon  Mesa. 
Other  lands  in  this  area  an*  managed  by 
BLM,  U.SBR,  (dark  (bounty,  and  nudtiple 
private  etilities.  This  area  is 
undeveloped  and  subject  to  flooding 
events  and  river  flows  that  provide  a 
relatively  natural  mosaic  of  habitats 
including  cattail  marshes  and  riparian 
forest  consisting  of  tamarisk,  (iooddings 
willow,  and  coyote  w'illow.  Due  to  Hood 
events,  suitable  habitat  and  occupied 
sites  have  shifted  j)ver  the  years,  but  all 
breeding  sites  have  been  located  within 
a  1-km  (0.62-mi)  wide  floodplain  and 
6.6-km  (4.1 -mi)  long  stretch  of  the  river. 

A  management  plan  for  Overton 
WMA,  w'hich  included  strategies  for 
managing  flycatcher  habitat,  was 
completed  in  Dticember  2000,  to  provide 
a  framew'ork  for  implementing 
man.agement  actions  for  the  next  10 
years.  This  plan  is  targeted  for  revision 
in  the  future.  The  main  strategy 
identified  in  th(!  j)lan  to  benefit 
flycatcher  (and  other  neotropical 
migratory  birds)  along  the  Virgin  River 
of  Overton  WMA  is  to  maintain  and 
enhance  dense  patc;hes  of  coyote  willow 
for  occupied  and  breeding  habitat  for 
flycatcher.  Cairrently,  no  enhancement 
projects  have  been  im|)lemented  by  the 
ND(8W  at  Mormon  Mesa  although  the 
NDOW  is  in  the  initial  st.ages  of 
developing  plans  with  the  U.SBR  to 
remove  tamarisk  and  plant  native 
riparian  species  in  their  place  along  the 
Virgin  River  of  Overton  WMA. 

IFf)  until  recently,  natural  conditions 
have  maintained  suitable  flycatcher 
habitat  at  Mormon  Me.sa;  therefore,  the 
NDOW  has  not  yet  implementetl 
projects  here.  Recently,  impacts  from 
the  tamarisk  leaf  beetle  in  the  area  has 
significantly  reduced  suitable  flycatcher 
breeding  habitat.  This  area  continues  to 
be  threatened  by  the  overutilization  and 
trampling  of  riparian  vegetation  by 
livestOfT,  surface  and  noise  disturbance 
from  recreational  activities,  and  water 
resource  developnmnt.  These  issues  are 
not  addressed  by  current  con.servation 
(dforts,  minimizing  the  benefits  of 
excluding  the  area  from  critical  habitat. 


In  adilition,  there  may  be  Federal 
involvement  in  the  funding  of  the 
managemept  of  the  ar(?a  that  could 
provide  benefits  of  including  the  area  in 
critical  habitat. 

Based  on  the  above  factors,  we 
determined  that  the  benefits  of 
including  Overton  WMA  land  (6. .5  km 
(4.0  mi))  occurring  along  the  Virgin 
River  from  designation  of  critical  habitat 
Outw'eigh  the  benefits  of  excluding  the 
area.  Thus,  this  area  is  included  in  the 
final  designation  of  critical  habitat. 

(It her  ("omments  Related  to  Economic 
Impacts  and  Analysis 

Comment  (106):  One  entity 
representing  mining  interests  states  that 
any  restriction  or  interruption  imposed 
on  w'ater  transportation  and  diversions 
to  maintain  critical  habitat  would  have 
a  dramatic  impact  on  mining  operations. 
Further,  any  such  restrictions  are 
attributabre  solely  to  the  designation  of 
critical  habitat. 

Our  Response:  Nearly  all  of  the 
mining  sites  located  in  or  near  proposed 
critical  habitat  are  in  areas  occupied  by 
the  flycatcher  where  Federal  agencies 
are  already  aware  of  the  presence  of  the 
species.  Thus,  any  future  section  7 
consultations  related  to  the  mining 
operations  w'ould  occur  regardless  of 
w'hether  critical  habitat  is  designated. 
Furthermore,  as  described  in  the 
.Service’s  memorandum  provided  in 
Appendix  ('.  of  the  draft  economic 
analysis,  project  modifications  likely  to 
be  req'uested  to  avoid  adverse 
modification  are  likely  to  be  similar  to 
modifications  requested  to  avoid 
jeopardy.  Thus,  the  incremental  effects 
of  the  designation  in  these  ca.ses  are 
likely  to  be  limited  to  minor 
administrative  costs. 

One  exception  is  the  Morenci  Mine  in 
the  .San  Fram.isco  Management  Unit. 

The  flycatcher  occupies  this  unit; 
however,  the  area  was  not  previously 
proposed  forcritit:al  habitat  designation, 
and  there  is  no  history  of  formal  section 
7  consultation  in  the  area.  Thus,  we 
a.ssume  the  designation  would  incrna.se 
the  aw'areness  of  Federal  agencies  ofthe 
need  to  consider  impacts  to  flycatcher, 
and  future  .section  7  consultations 
would  be  attributable  to  the  designation. 

This  site  is  located  11  km  (7  mi) 
southwest  of  proposed  critical  habitat; 
thus,  consultation  would  be  required  if 
a  Federal  action  oc;t;urs  and  a  hydrologic 
link  is  established  showing  an  effect  on 
the  ilycatc'.her  or  its  critical  habitat.  As 
described  in  paragraphs  570  through 
571  of  the  draft  economic  analysis,  we 
lack  the  specific  data  and  models  to 
d*4ermine  how  streamflow  in  propo.sed 
critical  habitat  may  be  affected.  This  site 
is  discussed  in  greater  detail  in 
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paragraphs  587  through  589  of  the  draft 
economic  analysis. 

In  addition,  two  of  the  potential  mine 
sites  identified  in  exhibit  9-1  of  the 
draft  (‘conornic  analysis  area  are  locat(!d 
in  unoccupicid  areas  where  impacts 
would  b(!  considered  incremental  to  the 
designation.  The  first,  located  in  the 
Powell  Management  Unit  in  Utah,  is 
listed  as  an  “occurrence,"  suggesting  it 
is  not  an  active  mine.  The  .second, 
located  in  the  .Santa  Clara  Management 
Unit,  was  id(;ntified  as  an  active  sand 
and  gravel  mine  in  2005  by  USC.S,  but 
was  not  found  in  the  .Statr;  of 
California’s  online  database  of  mines. 
Thus,  this  site  may  also  be  inactive.  As 
discussed  in  paragraph  571  of  the  draft 
economic  analysis,  .sand  and  gravel 
operations  do  not  utilize  large  volumes 
of  surface  water  and,  although  they  may 
disturb  habitat  over  relatively  small 
areas,  are  unlikely  to  post;  a  major  threat 
to  the  species. 

Comment  {t07):  One  (iiitity 
repre.senting  mining  interests  states  that 
the  rationale  presented  in  the  draft 
economic  analysis  for  why  it  i.s  difficidt 
to  predict  potential  constraints  on  water 
u.se  to  accommodate  flycatcher  concerns 
is  flawed,  and  the  mere  identification  of 
at-risk  commodities  is  an  irrelevant 
exercise  absent  quantification  of  those 
impacts. 

t)ur  liosponse:  The  .Service 
resj)ectfully  disagretis  that  pot(mtiaI 
effects  on  water  use  related  to  mining 
operations  is  punlictable  and  easily 
modeled.  As  stated  in  paragraph  571  of 
the  draft  economic  analysis, 
hydrological  models  explaining  the 
relationship  betwefui  groundwater 
pumping  and  surface  wafer  diversions 
and  Hycatcher  habitat  health  are  not 
readily  available.  In  the  absence  of  such 
models,  information  about  the  resources 
potentially  affected  is  u.seful  to  the 
decisionmaker.  Furthermore,  as 
summarized  at  the  end  of  Uhapter  9  of 
the  draft  economic  analysis,  of  the 
identified  mines  that  have  previously 
raised  comx^rns  about  proposed  critical 
habitat  for  the  flycatcher,  all  but  one  are 
located  in  areas  where  section  7 
consultations  would  be  undertaken  due 
to  the  presence  of  the  listed  species 
absent  designated  critical  habitat. 

Comment  (lOfi):  One  entity 
representing  mining  interests  states  that 
the  court  decision  in  Gifford  Pinchot 
Task  Force  v.  United  States  Fish  and 
Wildlife  Serx'ice,  378  F.3d  1059  (9th  Cir. 
2004),  amendc'd  by  387  F.3d  988  (9th 
(ar.  2004),  “raises  the  bar"  in  terms  of 
the  potential  impacts  of  critical  habitat 
because  an  activity  that  does  not 
jeopardize  the  species’  continued 
survival  nevertheless  may  be  prohibited 
bec;au.se  it  will  adversely  modify  critical 


habitat.  In  the  draft  economic  analysis, 
the  .Service,  therefon’,  should  not  ndy 
on  consultations  on  mining  activities 
that  were  undertaken  prior  to  the 
Gifford  Pinchot  ruling  as  evidence  of 
potential  futun;  impacts. 

Oar  Pesponse:  Prior  consultations 
provide  evidence  of  the  types  of  project 
modifications  that  may  be  requost(;d  to 
avoid  jeopardizing  the  species.  As  the 
Gifford  Pinchot  court  decision  did  not 
affect  the  definition  of  “jeopardy,”  the 
historical  record  remains  informativ'e. 
The  .Service’s  memorandum  in 
Appendix  C  of  the  draft  economic 
analysis  provides  its  rational  for 
determining  that,  in  the  ca.se  of  the 
flycatcher,  additional  project 
modifications  are  uidikely  in  most 
c;ircumstances  to  be  requested  to  avoid 
adverse  modification. 

Comment  (109}:  (Ine  entitv 
representing  mining  interests  states  that 
th(!  draft  economic  analysis  a.ssesses  the 
likelihood  of  future  impacts  to  mining 
resulting  from  the  designation  by 
limiting  the  analysis  to  mines  located 
directly  within  critical  habitat.  Limiting 
the  analysis  this  w'ay  allows  the  .Service 
to  bolster  its  determination  that  the 
likelihood  of  future  impact  to  the 
mining  industry  is  low. 

Onr  Pesponse:  Paragraphs  574 
through  594  of  the  draft  economic 
analysis  describe  mining  operations 
located  outside  of  propo.sed  critical 
habitat  that  may  affect  the  habitat  (see 
summary  in  exhibit  9-2). 

Comment  ( 110):  A  commenter  states 
that  the  economic  analysis  of  impacts  to 
the  mining  indu.stry  is  inadequate  and 
fails  to  include  the  Rosemont  Mine.  The 
commenter  provides  information  on  the 
economic  importance  of  the  Rosemont 
Mine  to  the  .State  of  Arizona. 

Our  Pesponse:  The  draft  economic 
analysis  is  unable  to  qiiantify  economic 
impacts  to  the  mining  indu.stry  in 
Cha})ter  9  because  of  the  uncertainty 
over  how  future  water  withdrawals  may 
affect  the  flycatcher  and  its  habitat. 
However,  the  draft  economic  analysis 
provides  qualitative  information 
regarding  potential  impacts  to  the 
mining  industry.  Because  the  Rosemont 
Mine  is  currently  in  the  permitting 
jirocess  and  is  not  yet  active,  it  is 
difficult  to  forecast  the  potential 
impacts  of  critical  habitat  designation. 
The  proposed  mine  site  lies 
approximately  48  km  (30  mi)  southeast 
of  Tucson  along  the  .Santa  Rita 
Mountains,  and  is  approximately  16  km 
(10  mi)  we.st  of  propo.sed  critical  habitat 
in  Cienega  Creek.  (Chapter  9  of  the  draft 
economic  analysis  has  been  revised  to 
include  information  on  the  Rosemont 
Mine. 


Comment  (1 11):  A  commenter 
provides  a  copy  of  FMC’s  Lower  Pinal 
C.reek  Riparian  Management  and 
Monitoring  Plan.  This  management  plan 
adflresses  conservation  of  flycatcher 
habitat  at  FMC’s  Miami  Mine  and 
adjacent  land  in  Gila  County,  Arizona. 

Pesf)onse:  Chapter  9  of  the  draft 
economic  analysis  has  been  revi.sed  to 
reference  FMC’s  Lower  Pinal  Creek 
Riparian  Management  ami  Monitoring 
Plan. 

Comment  1 1 1 2 j:  Catron  County,  New 
Mexico,  i.s  concerned  that  the  critical 
habitat  revision  will  place  unnecessary 
burden  and  constraints  on  proposed 
Arizona  Water  Settlement  Act  projects. 
Specifically,  they  are  concerned  about 
the  inq)lementation  of  projects  to 
improve  irrigation  ditches  and  stabilize 
stream  t;hannels  along  the  San  Francisco 
River  near  the  Towns  of  Alma  and  Luna, 
New  Mexico.  Catron  County  is  also 
concerned  that  historic  use  of  irrigation 
water  from  .San  Francisco  River  will  be 
prohibited  by  court  order  or  by  cost,  and 
that  this  is  a  potential  indirect 
unrecognized  takings  issiuc 

Our  Pesponse:  Projects  under  the 
Arizona  Water  .Settleimmt  Act  and  other 
federally  funded  projects  occurring 
along  the  .San  Franci.sco  River  will 
require  evaluation  of  not  only  the 
flycatcher,  but  other  federally  listed 
species  such  as  loach  minnow'  [Tiaroga 
cobitis)  and  spikedace  [Meda  fulgida) 
under  the  Act.  We  have  worked 
successfully  on  other  stream  projects  in 
this  area  to  minimize  impacts  to 
federally  listed  species  and  also  meet 
project  needs.  We  anticipate  that  with 
lh(!  mutual  cooperation  and 
collaboration  of  stakeholders,  ac:tion 
agencies,  and  the  Service,  the  revision 
of  critical  habitat  w'ill  not  add 
additional  burdens. 

Comment  (1  Cf/.  ’The  Flephant  Butte 
Irrigation  Ui.strict  primarily  seeks 
protection  of  the  water  supply  it 
administers  and  the  water  rights  of  its 
members  against  the  effects  that  could 
1m!  impo.sed  under  the  Act;  the  District 
also  seeks  protection  against  any 
disruption  of  their  system  and  seeks 
assurance  that  the  Act  will  not  be  used 
to  gain  a  higher  allocation  for 
environmental  water  in  times  of 
drought. 

Our  Pesponse:  The  Flephant  Butte 
Irrigation  District  would  he  covered 
under  the  International  Boundary  Water 
(’.ommission’s  spc.tion  7  biological 
opinion  for  the  water  tran.saction 
network  that  i.s  being  developed  to 
provide  water  to  flycatcher  restoration 
sites.  The  Service  expects  only  that  the 
obligations  within  the  biological 
opinion  for  their  Canalization  Project  be 
met,  and  nothing  further  is  expected  to 
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be  required.  Our  section  7  consultation 
included  a  conference  on  critical 
habitat.  In  addition,  the  profiosed  area 
in  the  Lower  Rio  Grande  is  excluded 
from  the  final  designation  (sec; 
Exclusions). 

Comment  ( 1 14):  A  group  of  entities 
state  that  the  economic  analysis 
incorrectly  indicates  that  .Sev(»n  Oaks 
Dam  is  covered  under  the  Western 
Riverside  Gounty  MSHGP.  Tiie  entities 
argue  that,  becau.se  the  dam  does  not  fall 
under  this  MSHCP,  the  $43  million  in 
estimated  impacts  to  its  operations 
should  be  attributed  to  the  incremental 
rather  than  ba.seline  scenario. 

Our  Response:  The  final  economic 
analysis  has  been  revi.sed  to  clarify  that 
operation  of  Seven  Oaks  Dam  is  not 
covered  by  the  MSHGP.  Nonetheless, 
impacts  to  operations  at  this  dam  an; 
f:onsidered  baseline.  As  the  comment 
f;orrectly  points  out,  ba.seline  impacts 
occur  in  thosi?  arcsas  where  flycatcher 
territories  have  been  detected  and  where 
flycatcher  presence  is  well  known. 
r‘'lyt;atcher  presence  is  assumed  to  be 
well  known  within  the  vicinity  of  Seven 
Oaks  Dam  for  the  following  rea.sons:  (1) 
Flycatcher  territories  have  been  dete{;ted 
along  the  Santa  Ana  River  segment;  (2) 
critical  habitat  for  flycatcher  was 
designated  in  areas  immediately 
upstream  of  the  dam  in  20().‘i;  (3)  San 
Bernardino  Valley  Municipal  Water 
District  and  Western  Municipal  Water 
Di.strict’s  May  2007  presentation  to  the 
C'alifornia  State  Water  Resources 
Gontrol  Board  discusses  critical  habitat 
for  flycatcher  upstream  of  the  dam;  (4) 
the  decision  aw'arding  the  San 
Bernardino  Valley  Municipal  Water 
District  and  Western  Municipal  Water 
District  the  water  rights  to  implement 
the  Supplemental  Water  Project 
specifically  includes  mitigation 
measures  for  flycatcher,  as  well  as  an 
explicit  statement  that  “habitat  on  the 
perimeter  of  the  desiccation  area  will 
continue  to  provide  habitat  for  the 
endangered  southwestern  willow' 
flycatcher”;  and  (5)  the  agencies  are 
required  to  develop  a  MSHGP  for  the 
supplemental  water  project  under  the 
terms  of  the  decision  awarding  them  the 
w'ater  rights.  Based  on  this  information, 
the  proposal  does  not  appear  to  provide 
new  information  about  the  presence  of 
flycatcher  in  these  areas.  Therefore,  the; 
analysis  continues  to  attribute  the.se 
impacts  to  the  baseline  .scenario. 

Comment  (115):  A  group  of 
commenters  state  that  the  analysis  did 
not  fully  analyze  potential  costs 
associated  with  the  lo.ss  of  local  water 
supplies,  restricted  development,  and 
potential  flood  damage  on  the  .Santa 
Ana  Riv«;r.  In  j)articular,  these 
commenters  are  concerned  about 


potential  changes  in  operation  and 
maintenance  of  .Seven  Oaks  Dam  and 
maintenance  of  the  Santa  Ana  Riv(;r 
levees.  One  entity  also  expressed 
concern  that  the  costs  of  consultations 
associated  w'ith  tin;  maintenance  of  the 
levees  w'ere  not  included  in  the  draft 
(iconomic  analysis. 

Our  Response:  With  regard  to  flootl 
control,  the  Act  does  not  (ixpect  specaes 
conservation  to  take  jirecedence  over 
protection  of  human  life  or  property. 

For  example,  section  7(p)  of  the  Act, 
concerning  Presidenlially  declared 
disaster  areas,  allows  for  emergent;y 
actions  to  bn  taken  without  section  7 
con.sultation  in  the  event  of  an 
“emergency  situation  which  does  not 
allow  the  ordinary  procedures  of  this 
section  to  be  followed.”  Likewise, 
routine  maintenance  required  to  ensure 
the  proper  functioning  of  levees  w'ould 
not  be  prohibited.  Therefore,  (;conomir; 
impacts  that  potentially  could  result 
from  a  catastrophic  flood  event,  such  as 
loss  of  life  or  property  value,  are  not 
quantified  because  management  actions 
to  prevent  catastrophic  flooding  are  not 
expected  to  be  pn;cluded  due  to 
designation  of  critical  habitat  for  the 
flycatcher.  We  have  included  additional 
text  in  the  final  economic  analysis 
di.scu.ssing  the  potential  for  economic 
impacts  associated  with  flood  control 
activities. 

With  regard  to  a  potential  loss  in 
water  .supplies,  tin;  final  economic 
analysis  has  been  revised  to 
acknowledge  the  concerns  about  the 
potential  impact  of  flycatcher  critical 
habitat  on  the  Supplemental  Water 
Project  at  Seven  Oaks  Dam,  recognizing 
that  impacts  could  be  significant  in  the 
event  that- critical  habitat  precludes  the 
development  of  this  project.  That  said, 
there  have  been  multiple  court 
decisions  where  Federal  agencies  hav(; 
successfully  argued  that  they  lack  the 
di.scretion  to  release  water  to  address 
concerns  under  the  Act.  In  other  cases, 
courts  have  upheld  the  use  of  off-site 
mitigation  while  allowing  USBR  to  raise 
the  level  of  the  lake  above  exi.sting 
flycatcher  habitat.  Based  on  the.se  court 
decisions,  the  analysis  considers  it 
highly  unlikely  that  the  designation  of 
critical  habitat  for  the  flycatcher  w'ill 
result  in  the  release  of  water  or  the  loss 
of  water  supplies  at  .Seven  Oaks  Dam. 

Given  that  the  presence  of  the 
flycatcher  or  its  critical  habitat  is  not 
expected  to  affect  the  availability  of 
water  stored  at  Seven  (^aks  Dam,  future 
lost  development  due  to  a  lack  of 
available  water  is  uidikely.  With  respect 
to  development,  the  draft  economic 
analysis  estimates  four  types  of  costs  to 
potential  projects  occurring  in  critical 
habitat;  Consultation  costs;  lost  land 


value  associated  with  land  .set-asides 
that  may  be  recjuired  for  projects  in 
critical  habitat;  costs  of  implementing 
additional  ])rojoct  modifications,  such 
as  cowbird  trapping;  and  potential  time 
delay  impac.ts  related  to  the  need  to 
comply  with  (lEQA  requirements.  Due 
to  a  high  l(;vel  of  ba.seline  restrictions  to 
development  in  the  floodplain,  this 
analysis  limits  development  imjiacts  to 
areas  where  population  density  is  high, 
and  the  availability  of  substitute  land  is 
low.  Most  of  these  are  urbanized  areas 
in  California  units.  In  sum,  the 
estimated  impacts  to  development  are 
approximately  S.^l  million  over  a  20- 
yeai  period  of  time,  with  the  most 
substantial  category  of  costs  being  lost 
land  values,  totaling  over  $35  million. 
Estimated  impacts  in  the  .Santa  Ana 
Management  Unit  are  $18  million,  of 
which  $13  million  are  associated  with 
land  set-asides.  The  majority  of  all  co.sts, 
how'ever,  are  attributed  to  the  baseline, 
as  flycatcher  presence  in  areas  subject  to 
development  in  the  floodplain  is  well 
known  and  critical  habitat  impacts  are 
not  expected  to  differ  greatly  from  those 
expected  under  the  listing  alone. 

Comment  ( 116):  Gne  commenter 
submitted  an  analysis  that  identifies  and 
estimates  the  economic  impacts  that 
would  be  incurred  in  Kern  County, 
California,  if  Lsabella  Reservoir 
Operations  were  changed  to  avoid 
adversely  modifying  proposed  critical 
habitat  for  flycatcher. 

Our  Response:  The  final  economic 
analysis  now  includes,  in  Chapter  3,  a 
summary  of  the  analysis  provided  by 
the  commenter,  w'hich  acknowledges 
the  potential  economic  impacts  of 
changing  water  operations  at  Lake 
Isabella  Reservoir.  However,  as  stated  in 
(Chapter  3,  due  to  the  known  presence 
of  the  llj'catcher,  extensive  consultation 
history  on  the  species,  and  existence  of 
a  completed  section  7  consultation  for 
the  operations  at  Lake  Isabella  Reservoir 
in  W'hich  the  Corps  purchased  nearby 
property  for  flycatcher  conservation  to 
reduce  and  minimize  impacts  in  lieu  of 
modifying  its  operations,  the  analysis 
finds  that  the  likelihood  of  future 
modifications  to  Lake  Isabella  Re.servoir 
Operations  to  accommodate  flycatcher 
and  its  habitat  is  very  low. 

Comment  ( 1 1 7):  Several  commenters 
expressed  concern  that  the  economic 
analysis  did  not  adequately  address 
potential  impacts  of  critical  habitat 
designation  for  flycatcher  on  operations 
at  Elephant  Butte  Re.servoir  and  planned 
activities  on  the  Lower  Rio  Grande. 
Commenters  requested  that  potential 
impacts  on  the  Elephant  Butte  Pilot 
Project,  environmental  water 
transactions  program,  and  Rio  Grande 
Canalization  project  should  be 
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considered.  One  commenter  slates  that 
the  incremental  analysis  is  incomplete 
and  inaccurate  through  omission  of  the 
direct,  indirect,  and  induced  costs 
a.ssociated  with  the  many  effects  a 
critical  habitat  designation  in  Elephant 
Butte  Reservoir  may  have  on  wtiter 
op(;rations  in  New  Mexico. 

Our  Basponsu:  The  draft  economic 
analysis  in  Chapter  3  has  been  revised 
to  more  fully  incorporate  a  discussion 
alM)ut  planned  and  ongoing  actions, 
conservation  efforts,  and  potential 
impacts  at  Elephant  Butte  Reservoir  and 
in  the  Lower  Rio  Grande  Management 
Unit. 

Ck)miiient  1 1 18}:  One  commenter 
states  that  the  draft  economic  analysis 
does  not  address  costs  associated  with 
releases  from  Morris  Reservoir,  which 
are  also  necessary  for  the  acpiifer 
recharge  operations  at  the  San  Ciabriel 
(Canyon  Spreading  Grounds  and  the  San 
(Gabriel  River  unit.  'I’he  commenter 
states  that  the  Watermaster  and  County 
documented  reasonably  foreseeable 
costs  associated  with  the  designation  of 
critical  habitat  for  flycatcher  in  the  San 
Gabriel  River  unit,  which  have  been 
improperly  excluded  from  the  draft 
economic  analysis.  The  draft  economic 
analysis  may  not  have  considered  costs 
related  to  lower  volumes  of  water 
associated  with  restriction  on  dam 
releases  and  decreases  in  instream 
percolation.  The  draft  economic 
analysis  did  not  include  post-fire  and 
suhsecjuent  periodic  .sediment  removal 
projects  at  Big  Tujunga  and  Morris 
Reservoirs. 

Our  Hesponse:  While  the  draft 
economic  analysis  was  correct  in  stating 
that  the  Santa  Fe  Dam  is  the  only  water 
management  facility  within  the 
proposed  critical  habitat  area  along  the 
.San  Gabriel  River,  the  final  economic 
analysis  in  Chapter  3  has  been  revi.sed 
to  more  fully  incorporate  a  di.scussion 
about  potential  impacts  to  the  San 
Gabriel  River  system,  including 
operations  at  Gog.swell,  San  Gabriel,  and 
Morris  Dam/reservoirs.  The  previous 
estimates  of  costs  provided  for  San 
Gabriel  River  unit  from  this  commenter 
were  developed  for  the  Santa  Ana 
sucker  and  predicated  on  the 
assumption  that  sediment  removal 
projects  at  upstream  dams  would  be 
precluded.  However  we  have  no 
evidence  to  suggest  that  such  measures 
would  be  relevant  to  the  downstream 
proposed  critic;al  habitat  for  the 
flycatcher.  Nonetheless,  we  have 
included  a  description  of  past  and 
potential  future  costs  associated  with 
Santa  Ana  sucker  managjjment 
activities,  as  estimated  by  the  Service’s 
economic  analysis,  in  this  unit.  Because 
flycatcher  presence  is  well-known,  and 


the  species  is  currently  managed  for  in 
this  unit,  management  actions  for  the 
flycatcher  as.sociated  with  this  unit  are 
considered  to  b(‘  baseline. 

Comment  ( 119}:  Several  comments 
state  that  the  economic  analysis  does 
not  adecpiately  address  the  impact  (jf 
flycatcher  critical  habitat  on  agricultural 
activities.  One  camunent  states  that  the 
economic  consequences  of  reduced 
water  availability  for  agriculture  caused 
by  critical  habitat  designation  would 
cause  detrimental  impacts  to  local 
communities  in  New  Mexico.  One 
commenter  .states  that  the  economic 
analysis  does  not  adequately  address  the 
impacts  of  critical  habitat  designation 
on  farming  operations  related  to  impacts 
to  delay  or  denial  of  a  Federal  loan  or 
other  Federal  assistance.  Two 
commenters  state  that  the  economic 
analysis  fails  to  address  potential 
impacts  to  the  San  Garlos  Irrigation  and 
Drainage  District. 

Our  Response:  (Chapter  4  of  the 
economic  analysis  describes  and 
quantifies  potential  impacts  on  ranching 
activities.  A  section  has  been  included 
in  Chapter  3  of  the  final  economic 
analysis  to  specifically  address  potential 
impacts  to  crop  agriculture.  As  staled  in 
the  analysis,  irrigators  that  utilize 
surface  water  could  be  affected  by 
critical  habitat  designation  if  reservoir 
operations  that  provide  water  for 
irrigation  are  modified  such  that  less 
water  is  available  for  irrigation. 
Reductions  in  available  water  to  water 
districts  conld  result  in  corresponding 
reductions  in  irrigated  crop  acres  for 
end  users,  if  farmers  are  unable  to 
switch  to  less  water-intensive  crops  or 
find  substitute  water  sources.  However, 
as  stated  in  Chapter  3,  due  to  the 
extensive  consultation  hi.story  on  the 
llycatcher  allowing  for  habitat 
mitigation  in  lieu  of  changing  water 
operations,  the  analysis  finds  that  future 
modifications  to  the  operations  of 
reservoirs  to  avoid  adverse  modification 
of  critical  habitat  for  flycatcher  are 
unlikely.  Therefore,  the  impacts  of 
critical  habitat  designation  on  irrigators 
are  al.so  unlikely  as  a  result  of  critical 
habitat  designation.  Instead,  the  analysis 
finds  that  a  more  likely  scenario  is  that 
habitat  mitigation  and  other 
conservation  efforts  will  be  undertaken. 
The  expected  conservation  efforts  are 
not  expected  to  affect  water  deliveries. 

The  quantified  impacts  also  do  not 
include  potential  losses  in  F’ederal 
Natural  Resource  Conservation  Service 
and  P’arm  Service  Agency  funding. 
Agricultural  activities  on  private  lands 
may  be  supported  by  voluntary 
participation  in  a  number  of  programs 
sponsored  by  Federal  agencies, 
including  the  Natural  Resource 


Con.servation  .Service  and  the  Farm 
Service  Agency.  These  agencies  provide 
funding  and  technical  assistance  for 
agriculture-related  activities.  It  is 
possible  that,  fearing  that  receiving 
Federal  funding  woidd  potentially 
require  them  to  bear  the  burden  of 
maintaining  fish  habitat,  irrigators  could 
decline  participation  in  Federal 
programs.  Natural  Resource 
Conservation  Service  staff  .state  that  if 
that  were  to  occur,  funds  not  allocated 
within  proposed  critical  habitat  would 
likely  be  reallocated  within  the  State, 
and  the  Natural  Resource  Conservation 
Service  questions  the  assumption  that 
farmers  would  refuse  funding  to  avoid 
a  F’fuleral  nexiis,  particularly  as  its 
awards  typically  go  to  farmers  w’ho  wish 
to  promote  conservation.  As  a  result, 
these  potential  impacts  are  not  included 
in  estimated  costs. 

Comment  (120}:  One  commenter 
states  that  the  economic  analysis  is  void 
of  any  impacts  as.sessment  related  to 
current  and  projected  agricultural, 
municipal,  and  industrial  water  u.ses 
within  the  watersheds  of  each  critical 
habitat  unit.  Specifically,  the  analysis  of 
impacts  in  the  Verde  Management  Unit 
fails  to  mention  any  potential  impacts 
from  municipal  water  use  projects, 
agriculture,  and  other  anticipated 
residential  development  in  that 
watershed. 

Our  Response:  Chapter  3  of  the  final 
economic  analysis  has  been  revised  to 
mon;  directly  discuss  potential  impacts 
to  t:rop  agriculture  and  urban  water 
uses.  Municipal  water  projects  in  the 
Verde  Management  Unit  are  specifically 
addressed. 

With  respect  to  residential  and  related 
development,  .section  5.2.3  of  the  draft 
economic  analysis  contains  a  discussion 
of  projected  residential  development  in 
the  Verde  Management  Unit. 
Specifically,  one  consultation  is  forecast 
related  to  the  construction  of  a 
wastewater  treatment  plant  for  the  City 
of  Cottonwood.  This  .section  also 
de.scribes  the  history  of  the  Verde  Valley 
Ranch  Development  at  Peck’s  Lake,  in 
an  area  owned  by  FMC.  The  draft 
economic  analysis  concludes  that 
development  on  this  land  is  not  viable, 
due  to  a  remanded  National  Pollutant 
Discharge  Elimination  System  permit, 
and  land  use  objectives  of  the  local 
planning  department. 

Comment  (121):  One  commenter 
states  that  the  analysis  of  economic 
impacts  must  include  all  current  and 
potential  water  withdrawals  and  land 
u.ses  that  may  affect  critical  habitat, 
regardless  of  whether  they  are  within 
critical  habitat.  The  commenter  states 
that  the  scope  of  the  economic  analysis 
is  limited  to  the  activities  occurring 
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within  the  proposed  critical  habitat, 
though  critical  habitat  can  be  deemed  to 
affec:t  water  uses  that  take  many  miles 
from  critical  habitat.  Limiting  tbe  .scope 
of  analysis  to  c.ertain  types  of  water 
management  activities  occurring  within 
or  immediately  adjacent  to  critical 
habitat  dramatically  understates  the 
impact  of  critical  habitat,  rendering  the 
economic  analysis  u.sele.ss  in  informing 
decision  making. 

Our  Rffsponsu:  I'he  economic  analysis 
must  use  the  best  available  information 
to  assess  potential  impacts  to  critical 
habitat  designation,  whether  or  not 
those  impacts  are  generat«Hl  frf)m  within 
the  designation.  The  draft  economic 
analysis  does  address  potential  water 
management  i.ssues  related  to  water 
management  structures  and  actions 
located  upstream  of  proposed  critical 
habitat  units  (e.g..  tin)  .San  (labriel  River 
Unit  and  Lower  Rio  Crande  Units). 
However,  because  the  analysis  does  not 
anticipate  that  changes  to  water 
operations  are  likely  to  occur  as  a  result 
of  critical  habitat  designation  for  the 
flvcatcher.  few  impacts  to  downstream 
users  are  anticipated.  The  final 
economic  analysis  now  includes  a 
discu-ssion  of  potential  impacts  to 
groundwater  users  in  several  major 
irrigation  di.stricts  with  connections  to 
proposed  critical  habitat  areas.  The  final 
et:onomic  analysis  also  now  includes  a 
discussion  of  potential  impacts  to  crop 
irrigation,  flood  control,  and 
hydropower  facilities  that  have  the 
potential  to  be  affected  by  critical 
liabitat  for  flycatcher. 

Comment  (122):  (3ne  comment  states 
that  the  proposed  critical  habitat  will 
inhibit  public  agencies  from  providing 
a?id  maintaining  safe  pa.ssage  of 
perennial  and  large  flood  flows  through 
communities  with  large  urban 
populations.  The  economic  analysis 
should  consider  tliat  critical  habitat  for 
flycatcher  could  result  in  decrea.sed 
flood  protection  from  dam  operation 
and  channel  maintenance  restrictions, 
increased  channel  costs  associated  with 
mitigation  requirements,  and 
con.strained  construction  windows  from 
nesting  sea.son  restrictions  and  lo.st 
access  to  water  in  Los  Angeles  ('.oimty. 
The  commenter  states  that  many  reaches 
in  Los  Angeles  County  are  within  active, 
engineered,  flood  protection  facilities  or 
dj)wnstream  of  flood  protection  dams 
and  reservoirs. 

Our  Hesponse:  Chapter  8  of  the 
economic  analysis  has  been  revi.sed  to 
specifically  di.scuss  potential  impacts  of 
critical  habitat  designation  on  flood 
control  projects.  In  the  past,  flood 
c:ontrol  projects  in  flycatcher  habitat 
areas  have  generally  resulted  in  habitat 
mitigation  off-site,  rather  than  in 


changing  operations  and  maintenance  of 
facilities  (e.g.,  vegetative  clearing 
.schedules).' One  exception  is  the  San 
fans  Rey  Flood  Control  Project,  where 
changes  in  vegetative  clearing  activities 
were  altered  to  accommodate  flycatcher 
concerns  during  section  7  consultation 
involving  critical  habitat,  which  has 
resulted  in  a  reductit)n  in  flood  control 
capacity  of  the  project  from  270  years  to 
approximately  100  years.  However,  no 
flood  damages  have  resulted  from  this 
change  to  date,  and  the  Service  is 
currently  in  ongoing  discussions  with 
the  Corps  in  an  attempt  to  reach  an 
agreement  that  allows  the  project  to 
reach  the  270-year  flood  (control 
projection  as  originally  proposed. 

Further,  the  Act  does  not  expect  species 
conservation  to  take  precedence  over 
j)rotection  of  human  life  or  property  (see 
.section  7(p)  of  the  Act). 

(Comment  ( 123):  Designation  of 
propo.sed  critical  habitat  for  flycatcher 
may  inhibit  Metropolitan  Water 
District’s  ability  to  provide  water  to  its 
26  member  agencies  by  restricting 
access  to  its  right-of-ways,  including 
access  roads  that  it  uses  for  routine 
operations,  maintenance,  and  repairs. 
Ongoing  projects  include  replacement 
and  rebuilding  of  siphon  transition 
structures  and  blow-off  valves. 

Our  Hesponse:  The  draft  economic 
analysis  in  (Chapter  .8  has  been  revised 
to  acknowledge  overlap  with 
Metropolitan  Water  District  properties 
in  tbe  proposed  .Santa  (8ara  River,  Big 
'I’lijunga  Creek,  San  Gabriel  River, 
Waterman  Creek,  Santa  Ana  River,  and 
San  'I'inioteo  Creek  units.  Flycatcher 
presence  is  well-known  or  the  sj)ecies  is 
otherwise  currently  managed  for  in  all 
of  these  units,  except  for  Big  Tiijunga 
(ianyon,  which  is  unoccupied.  A 
previous  economic  analysis  for  the 
Santa  Ana  sucker  anticipated  that  the 
Metropolitan  Water  District  may  prepare 
an  HCP  for  that  species  related  to  its 
ongoing  operations.  While  it  is  unclear 
whether  a  permit  or  Federal  nexus 
would  exist  for  many  Metro|)olitan 
efforts,  it  is  po.ssible  that  a  nexus  could 
occur  for  some  actions.  To  the  extent 
that  Metrojjolitan  expects  only  tf) 
conduct  work  on  existing  facilities, 
tho.se  facilities  would  not  be  considered 
f:ritical  habitat  and  would  not  require 
con.servation  efforts.  Metropolitan’s 
ability  to  provide  water  to  its  member 
agencies  is  not  anticipated  to  be  affected 
by  critical  habitat  designation.  Impacts 
related  to  administrative  or  other 
conservation  efforts  in  the  BigTujunga 
Cianyon  segment  would  be  attributed  to 
tbe  designation  of  critical  habitat.  Lands 
owned  by  Metropolitan  in  tbe  Fflg 
Tujunga  segment  were  included  in  the 
analysis  as  part  of  lands  coiuiucting 


“residential  and  related  development 
activities”  in  Chapter  5  of  the  economic 
analysis.  Costs  estimates  for  these  lands 
include  admini.strative  costs  related  to 
potential  future  consultations,  as  well  as 
project  modifications  that  were 
estimated  on  a  per  consultation  basis. 

('omment  (124):The  Service  failed  to 
consider  in  its  identification  of  the 
economic  benefits  of  excluding  areas  the 
economic  benefit  of  maintaining  the 
local  water  supply  and  the  present 
levels  of  flood  protection  for  heavily 
poi)ulated  areas  such  as  Los  Angeles 
County.  The  .Service  has  not  consulted 
the  District  or  stakeholflers  in  Los 
Angeles  County  in  its  preparation  of  the 
draft  economic  analysis  of  the  propo.sed 
designation. 

Hesponse:  Due  to  the  broad  area 
included  in  this  critical  habitat 
designation,  some  parties  were  not 
contacted  flirectly.  However,  through 
mailing  lists,  press  releases,  and  other 
sources,  we  Ijelieve  that  our  outreach 
efforts  were  sufficient.  The  .Service 
received  two  comment  letters  from  the 
Los  AngNes  Department  of  Public 
Works  and  a  letter  from  Metropolitan 
Water  District  of  Southern  California. 
Substantial  edits  were  made  to  the 
ei:ononlic  analysis  as  a  result  of  these 
and  other  public  comments;  we  have  no 
data  indicating  that  designating  critical 
habitat  would  have  significant  impacts 
on  human  health  and  safety. 

(jomment  (125):  The  proposed 
designation  is  multi-generational  in 
nature,  which,  according  to  Circular  A- 
4,  lends  it.self  to  a  lower  discount  rate 
of  1  to  2  percent. 

Our  Hesponse:  "^rhe  commenting  entity 
is  correct  that  lower  discount  rates  may 
be  appropriate  where  inter-generational 
impacts  are  likely  to  occur.  However, 
we  generally  do  not  forecast  impacts 
beyond  a  20-  to  30-year  time  period 
(with  the  exception  of  four  dam  projects 
where  baseline  costs  extend  50  years 
into  the  future).  Thus,  we  apply  the 
OMB’s  recommended  discount  rate  of  7 
percent  and  tc.st  the  sensitivity  of  this 
rate  using  a  rate  of  3  percent. 

Comment  ( 126):  One  entity  states  that 
the  j)ropo.sed  designation  of  critical 
habitat  threatens  the  financial  viability 
of  the  (8ierry  Creek  Cattle  Company 
operation,  which  holds  a  grazing  permit 
on  the  Dagger  Allotment  in  the  Tonto 
National  Forest.  The  designation  of 
critical  habitat  is  exp)ected  to  place  a 
significant  economic  burden  on  this 
operation. 

Our  Hesponse:  The  Dagger  Allotment 
is  located  on  the  Salt  River  within  the 
Roosevelt  Management  Unit  and  is 
cf)nsidered  occupiied  by  the  flycatcher. 
Fxhibit  2-3  of  the  draft  economic 
analysis  identifies  this  stream  segment 
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as  unlikely  to  have  incremental 
economic  impacts,  except  for  the 
portion  ot  administrative  costs  to 
address  adverse  modification  in  section 
7  consultation,  as  a  result  of  the  speines 
occupancy  and  public  awareness.  As  a 
result,  all  costs  associated  with 
conservation  efforts  for  grazing  activities 
are  considered  baseline  impacts  that 
result  from  the  listing  of  the  species  and 
not  the  designation  of  critical  habitat. 

On  page  A-U  of  the  draft  economic 
analysis,  the  Small  Business  Impacts 
Analysis  estimates  annualized 
incremental  administrative  impacts  of 
approximately  $480  per  grazing  entity. 
This  translates  to  1.21  perc:ent  of 
average  annual  revenues  per  grazing 
entity. 

Canimant  (127):  Out',  entity  provides 
information  on  the  management  of 
ranching  and  agricultural  lands  on  the 
privately  owned  Rancho  Temescal.  In 
particiilar,  this  comment  states  that 
Rancho  Temescal  is  in  the  process  of 
developing  a  safe  harbor  agreement  with 
the  Service.  This  comment  also 
expresses  concern  over  the  regulatory 
burden  to  Rancho  Temescal  that  would 
result  from  the  designation  of  critical 
habitat. 

(.)ur  Iinspuns(::'V\m  draft  economic 
analysis  generally  estimates  costs 
associated  with  grazing  on  Federal  lands 
only,  due  to  the  lac:k  of  a  Federal  nexus 
for  section  7  consultation  on  private 
ranching  lands.  However,  text  has  been 
added  describing  this  pursuit  of  a  safe 
harbor  agreement  and  potential 
associated  co.sts. 

Comment  (128):  One  organization 
states  that  grazing  operations  should  be 
considered  small  entities,  and  the  draft 
economic  analysis  shouhl  estimate  the 
overall  effect  on  the  community  of 
grazing  restrictions.  'I'liis  comment 
estimates  annual  economic  losses  of 
,$2.8  million  to  (ula  County  associated 
with  preclusion  of  grazing  on  six 
allotments. 

Our  Response:  Section  4.8  of  the  draft 
economic  analysis  estimates  regional 
economic  impacts  associated  with 
grazing  re.strictions.  For  the  Roo.sevelt 
Management  Unit,  where  the  allotments 
mentioned  by  th(!  organization  are 
located,  all  regional  impacts  a.ssociated 
with  grazing  restrictions  are  considered 
ba.seline  impacts;  that  is,  tlui.se  impacts 
may  occur  even  absent  the  designation 
of  critical  habitat.  I  hese  ba.seline 
regional  economic  impacts  an; 
estimated  to  be  $56,000  annually,  as 
shown  in  exhibit  4-13  of  the  draft 
economic  analysis.  In  contrast  to  the 
analysis  provided  in  the  comment,  the 
draft  economic  analysis  does  not 
assume  that  all  grazing  will  be 
precluded.  Instead,  the  draft  e(;onomic 


analysis  assumes  grazing  restrictions 
will  be  proportional  to  the  acres  of  each 
allotment  located  within  proposed 
critical  habitat.  Additionally,  the  draft 
economic  analysis  considers  costs  to 
grazing  entities  in  the  Small  Business 
Impacts  Analysis  presented  in 
Appendix  A.  Pages  A-l()  through  A-13 
of  the  draft  economic  analysis  describe 
the  analysis  of  impacts  to  small  grazing 
entities. 

Comment  ( 12f)).:Two  entities  .state 
generally  that  significant  economic 
impacts  to  grazing  and  agricultural 
operations  are  likely.  This  comment  al.so 
(ixpresses  concern  that  economic 
impacts  cannot  be  adequately  evaluated 
due  to  uncertainty  over  the  conservation 
efforts  likely  to  be  requested  following 
the  designaiion  of  critical  habitat. 

Our  Response:  Sections  2.3  and  4.2  of 
the  draft  economic  analysis  describe  the 
types  of  incremental  impacts  expected 
to  occur  following  the  designation  of 
cjitical  habitat.  Specifically,  the  draft 
economic  analysis  considers  project 
modification  co.sts  associat(;d  with 
grazing  reductions,  fencing  construction 
and  maintenance,  and  cowbird  traj)ping, 
and  the  administrative  impacts  of 
section  7  consultation.  Pages  A-10 
through  A-13  of  the  draft  economic 
analysis  describe  the  analysis  of  impacts 
to  small  grazing  entities.  Flxhibit  A-3  of 
the  draft  economic  analysis  pre.sents  the 
results  of  the  .Small  Business  Impacts 
Analysis,  which  estimates  annualized 
increuKMital  administrative  impacts  of 
approximately  $480  per  grazing  entity. 
'Phis  translates  to  1.21  percent  of 
average  annual  revenues  per  grazing 
entity. 

Impacts  to  agricultural  operations 
would  occur  if  changes  in  the 
management  of  water  operations  affect 
the  availability  of  water  for  farming 
activities.  For  additional  discussion  of 
such  impacts,  see  our  responses  to 
specific  comments  on  water 
management  activities,  such  as 
reservoirs,  irrigation  districts, 
groundwater  punq)ing,  and  flood 
control  activities. 

Comment  (130):  Newhall  band  and 
Imrining  prt)vided  updated  information 
regarding  existing  easements  and 
preservation  agreements,  including 
identification  of  a  new  area  of  {)rivate 
floodplain  ownership  in  propo.sed 
critical  habitat 'W'hich  will  be  |)laced  in 
a  restrictive  covenant  for  floodplain 
con.servation. 

Our  Response:  Section  5.2.3  of  the 
draft  economic  analysis  has  been 
updated  to  reflect  the  addition  of 
Newhall’s  land  holdings  to  areas 
considered  for  exclusion  in  the  reviscnl 
proposed  rule  (77  F’R  41147,  July  12, 
2012).  The  final  economic  analysis  also 


rellects  new  acreage  estimates  of 
N(!whall  land  ownership  and 
management  in  the  Santa  Clara 
Management  Unit  with  respect  to  the 
potential  for  development  in  that  area. 
Please  see  response  to  (^onunent  100 
above  for  discussion  of  Newhall  Land 
and  Farming  areas  that  were  excluded 
from  the  final  designation  of  critical 
habitat. 

Comment  (131):T\\e.  Foothills-Eastern 
and  San  Joaquin  Hills  Transportation 
('orridor  Agencies  believe  that  the  draft 
economic  analysis  improperly  excludes 
the  Stat(!  Road  241  Completion  Project 
from  consideration  of  economic  impacts 
re.sulting  from  the  proposed  rule.  Tlie 
Service's  claim  that  the  project  is  not 
viable  is  outdated  and  is  based  on 
inaccurate  information.  As  such,  the 
draft  economic  analysis  should  evaluate 
the  costs  a.ssociated  with  the  project 
modifications  and  alternatives  in  the 
recent  planning  documents. 

Our  Response:  We  have  updated  the 
discussion  of  the  State  Road  241 
Comi)letion  Project  found  at  paragraphs 
496  through  498  of  the  draft  economic 
analysis  to  include  additional 
information  provided  by  these  agencies 
regarding  their  progress  towards 
identifying  a  viable  alternative.  In 
addition,  we  have  included  in  that 
discussion  information  provided  by 
the.se  agencies  regarding  the  potential 
cost  of  future  .section  7  consultations 
considering  the  flycatcher  and  its 
habitat. 

Comment  ( 132):  An  estimate  of 
impacts  a.s.sociated  with  the  State  Road 
241  Completion  Project  provided 
previously  hy  the  Foothills-Eastern  and 
San  Joaquin  Hills  Transportation 
Corridor  Agencies  was  inappropriately 
excluded  from  the  draft  ef:onomic 
analysis  based  on  the  assumption  that 
the  subunit  would  be  excluded  from  the 
final  rule. 

Our  Response:  The  'I'ransportation 
(Corridor  Agencies  are  correct  that  the 
Service  should  e.stimate  the  impacts  of 
ar(!as  proposed  for  exclusion  from 
critical  habitat  designation  under 
section  4(b)(2)  of  the  Act  in  order  to 
provide  information  n!garding  the 
potential  avoided  costs,  or  benefits  of 
exclusion.  However,  in  this  case,  the 
Transportation  (Corridor  Agencies' 
information  regarding  potential  costs 
were  not  excluded  from  the  draft 
economic  analysis  because  the  subunit 
was  considered  for  exclusion.  Rather,  as 
stated  in  the  draft  economic  analysis 
(section  7.5,  paragraphs  496  through 
498),  costs  were  not  assess(;d  for  the 
Transportation  Corridor  Agencies’ 
project  due  to  the  fact  that  the  project 
was  not  considered  likely  to  occur 
within  the  period  of  the  analysis.  This 
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section  has  been  updated  to  include 
additional  information  regarding 
continued  efforts  to  identify  and  receive 
approval  for  an  alternative  route. 

Potential  costs  identiruid  by  the 
Transportation  Corridor  Agencies  are 
discussed,  but  are  not  added  to  the  total 
impacts  in  that  subunit,  due  to  the 
remaining  significant  uncertainty 
regarding  the  likelihood  of  the  project. 

(Comment  ft 3.3/;  The  draft  economic 
analysis  fails  to  use  the  Tenth  Circuit 
co-extensive  impacts  methodology  to 
evaluate  the  proposed  rule’s  economic 
impacts  and  instead  adopts  the 
incremental  approach  for  the  draft 
economic  analysis. 

Our  Response:  As  described  in 
('hapter  2  of  the  draft  economic 
analysis,  we  .separately  estimate  both 
the  baseline  and  incremental  costs  jjf 
the  proposed  rule.  The  co-extensive 
costs  of  the  proposed  rulemaking  are 
simply  the  sum  of  both  estimates.  The 
draft  economic  analysis  is  therefore  in 
compliance  with  the  Tenth  Circuit 
Court  of  Appeals  decision  per  New 
Mexico  Cattlegrowers  Assn.  v.  U.S.  Fish 
and  Wildlife  Sendee,  24H  F.3d  1277 
(10th  Cir.  2001). 

Comment  (134j:The  draft  economic  . 
analysis  does  not  include  an  evaluation 
of  the  cumulative  impact  of  multiple 
critical  habitat  designations,  as  required 
by  well-established  principals  of 
Federal  environmental  law's  such  as 
NEPA.  Critical  habitat  for  arroyo  toad 
and  thread-leaved  brodiaea  [Brodiaaa 
filifolia)  occur  in  the  same  area.  In 
addition,  one  commenter  stated  that 
although  some  land  owmed  or 
maintained  by  the  San  Bernardino 
County  P’lood  Control  Di.strict  may  be 
occupied  by  other  Federally  listed 
species,  the  extra  “layer”  of  regulation 
associated  with  the  designation  of 
critical  habitat  for  the  flycatcher  will 
create  an  additional  economic  burden 
for  the  District  to  assess  and  perform 
routine  maintenance  because  of 
mitigation  requirements. 

Our  Response:  The  OMB  guidelines 
for  best  practices  concerning  the 
conduct  of  economic  analysis  of  Federal 
regulations  [Circular  A-4)  direct 
agencies  to  measure  the  costs  of  a 
regulatory  action  again.st  a  baseline, 
which  it  defines  as  the  “best  as.sessment 
of  the  way  the  world  would  look  absent 
the  proposed  action.”  The  baseline 
utilized  in  the  draft  economic  analysis 
is  tW  existing  state  of  regulation,  prior 
to  the  designation  of  critical  habitat, 
which  provides  protection  to  the  sjiecies 
under  the  Act,  as  well  as  under  other 
Federal,  State,  and  local  laws  and 
guidelines.  To  characterize  the  “world 
without  critical  habitat,”  the  draft 
economic  analysis  also  endeavors  to 


forecast  these  conditions  into  the  future 
over  the  time  frame  of  the  analysis, 
recognizing  that  .such  projections  are 
subject  to  uncertainty.  This  ba.seliue 
projection  recognizes  that  flycatcher 
habitat  is  already  subject  to  a  variety  of 
Federal,  State,  and  local  protections 
regardle.ss  of  the  designation  of  critical 
habitat. 

Throughout  the  draft  economic 
analysis,  we  provide  information  about 
the  cost  of  actions  that  provide  baseline 
protection  to  the  habitat.  This 
information  provides  context  to  the 
decision-maker  regarding  the  regulatory 
environment,  and,  in  many  cases, 
quantification  of  the  baseline  includes 
joint  costs  benefiting  multiple  species. 
For  example,  baseline  efforts  include 
the  implementation  of  multiple-species 
HCPs  benefiting  dozens  of  listed 
species,  or  the  completion  of  .section  7 
consultations  addressing  multiple 
species.  While  we  focus  on  costs 
a.ssociated  specifically  with  flycatcher, 
many  of  the.se  joint  costs  (e.g.,  the 
administrative  effort  associated  with  a 
.section  7  consultation)  are  not  easily 
separable  by  species.  Thus,  in  order  to 
avoid  undercounting  costs  attributable 
to  flycatcher  and  its  habitat,  our  cost 
estimates  likely  include  some  impacts 
that  also  benefit  other  species. 

Comment  (135):  Several  private 
landowners  state  that  the  designation  of 
critical  habitat  would  adversely  affect 
local  communities  and  succe.ssful 
ongoing  land  and  w'ildlife  management. 
The  designation  of  critical  habitat  has 
the  potential  to  interfere  with  vested 
water  rights  in  the  .Salt  River  watershed, 
undermine  existing  collaborative 
management  efforts,  further  limit  the 
land  ha.se  in  Gila  County,  and  impo.se 
additional  economic  costs  a.s.sociated 
with  .section  7  consultation,  particularly 
in  the  context  of  live.stock  grazing 
operations. 

Our /?e.spon.se.  The  draft  economic 
analy,sis  addresses  impacts  to  livestock 
grazing  in  Chapter  4  and  impacts  on 
water  rights  in  C3iapter  3.  This  analysis 
e.stimates  co.sts  associated  with  grazing 
on  Federal  lands  only,  due  to  the  lack 
of  a  Federal  nexus  for  .sef:tion  7 
consultation  on  private  lands. 
Incremental  impacts  a.ssociated  with 
section  7  consultation,  additional 
conservation  efforts,  and  regional 
economic  effects  are  estimated  in  this 
chapter.  Fotential  impacts  a.ssociated 
with  the  .Salt  River  Project  are  akso 
discussed  in  detail  in  Chapter  3  of  the 
draft  economic  analysis. 

Comment  (136):  In  its  analysis  under 
Executive  Order  1321 1 ,  the  Service 
stated  that  the  {)roposed  critical  habitat 
designation  will  not  significantly  affect 
energy  supplies,  distribution  or  use 


becau.se  there  are  no  pipelines, 
di.stribution  facilities,  power  grid 
stations,  and  other  such  energy 
infrastructure  within  the  boundaries  of 
the  proposed  critical  habitat  areas.  This 
assertion  is  not  correct  because  the  areas 
proposed  for  critical  habitat  designation 
include  proposed  power  lines  and  three 
hydroelectric  power  generation  .stations. 
The  commenter  goes  on  to  assert  that 
the  Service’s  proposal  to  restrict  dam 
operations  will  impact  water  tlelivery  to 
these  hydroelectric  facilities;  therefore, 
the  rote  of  hydroelectric  facilities  and 
thus  impacts  to  them  become  more 
significant. 

Response:  As  discussed  above  in 
previous  respon.ses,  we  do  not 
anticipate  that  flycatcher  conservation 
efforts  will  result  in  changes  in  dam 
operations  beyond  those  conservation 
activities  outlined  in  an  incidental  take 
permit.  In  the  past,  such  activities  have 
focused  on  habitat  mitigation  in  lieu  of 
changes  to  operations.  Section  A. 2  of 
Uie  draft  economic  analysis  specifically 
addresses  Executive  Order  13211  and  , 
explains  that  we  do  not  anticipate  any 
changes  in  the  timing  or  amount  of 
water  spilled  at  dams  with  the  capacity 
to  produce  hydropower.  Thus,  the 
designation  of  critical  habitat  is  unlikely 
to  affect  energy  supply.  The  discussion 
of  Executive  Order  13211  has  also  been 
updated  appropriately  (see  Energy 
Supply,  Distribution,  or  Use — Executive 
Order  13211). 

Comment  ( 137):  The  .Service's 
proposal  to  have  dam  operations  return 
to  “more  natural  hydrologic  regimes” 
will,  if  imposed  on  .storm  operations, 
result  in  a  return  to  the  significant 
flooding  conditions  (which  did  result  in 
fatalities)  that  necessitated  the 
construction  of  the  dams  in  the  first 
place.  This  in  turn  will  have  a 
significant  adverse  impact  to  the 
residents’  quality  of  life  and  the  region’s 
ability  to  keep  jobs  at  a  time  when 
unemployment  in  Los  Angeles  County 
is  at  12. .5  percent.  Further,  the  Service’s 
proposed  restrictions  on  water  supply  in 
the  proposed  Big  Tujunga  unit  may  not 
be  possible  as  the  City  of  Los  Angeles’ 
water  rights  in  the  Big  Tujunga  area  are 
“pueblo  rights,”  that  were  granted 
under  international  treaty,  and  the  Act 
(;annot  trump  international  treaties. 

Our  Response:  As  discussed  above, 
we  do  not  anticipate  that  flycatcher 
conservation  efforts  will  result  in 
changes  in  dam  operations  beyond  those 
conservation  activities  outlined  in  an 
incidental  take  permit.  In  the  past,  .such 
activities  have  focused  on  habitat 
mitigation  in  lieu  of  changes  to 
operations.  Furthermore,  with  regard  to 
flood  control,  the  Act  does  not  expect 
species  conservation  to  take  precedence 
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over  protection  of  human  life  or 
property.  For  example,  section  7{p)  of 
the  Act,  concerning  Presidentially 
declared  disaster  areas,  allows  for 
emergency  actions  to  be  taken  without 
section  7  consultation  in  the  event  of  an 
“emergency  situation  which  does  not 
allow  the  ordinary  procedures  of  this 
section  to  be  followed.”  Likewise, 
routine  maintenance  will  not  be 
prohibited.  Therefore,  economic 
impacts  that  potentially  could  result 
from  a  catastrophic  flood  event,  such  as 
loss  of  life  or  property  value,  are  not 
quantified  because  management  actions 
to  prevent  catastrophic  flooding  are  not 
expected  to  be  precluded  due  to 
designation  of  critical  habitat  for  the 
flycatcher.  We  have  included  additional 
text  in  the  final  economic  analysis 
discussing  the  potential  for  economic 
impacts  associated  with  flood  control 
activities. 

Furthermore,  the  Service  does  not 
propose  to  restrict  water  supply  in  the 
Big  Tujunga  subunit.  As  di.scussed  in 
detail  in  previous  responses, 
historically,  flycatcher  concerns  have 
been  addressed  through  mitigation, 
rather  than  changes  to  water  operations. 

Comment  (138j:  The  proposed 
designation  warrants  review  and  a 
determination  of  significance  by  the 
OMB  because:  (1)  Potential  flood 
damage  to  properties  in  any  given  year 
due  to  the  Service’s  proposed 
restrictions  on  dam  operations  and 
facility  maintenance,  combined  with  the 
potential  loss  of  groundwater  available 
for  pumping  due  to  the  Service’s 
proposed  pumping  restrictions  will 
result  in  significant  economic  impacts 
to  Los  Angeles  County;  and  (2)  proposed 
restrictions  on  nonnative  vegetation 
removal  and  maintenance  of  flood 
protection  facilities  do  conflict  with 
other  Federal  agencies’  actions  by 
conflicting  with  mitigation  requirements 
imposed  by  Federal  permits  issued  to 
the  District  and  the  maintenance 
activities  of  the  Corps  in  Big  Tujunga 
Wash,  Hansen  Flood  Control  basin,  San 
Gabriel  River,  and  Santa  Fe  Flood 
Control  Basin. 

Response:  The  economic  impacts  of 
the  proposed  critical  habitat  designation 
are  estimated  and  reported  in  the  final 
economic  analysis.  The  estimate  of 
annualized  costs  range  from  less  than  $1 
million  to  $1.7  million.  The  designation 
will  not  result  in  an  annual  effect  of 
$100  million  or  more  on  the  economy, 
therefore,  this  rule  is  not  considered  an 
economically  significant  rule.  We  do  not 
anticipate  that  the  flood  protection 
capabilities  of  water  structures  located 
in  designated  critical  habitat  will  be 
affected  by  the  regulation  for  the  reasons 
discussed  in  previous  responses.  Thus, 


the  rule  is  unlikely  to  conflict  with 
mitigation  requirements  impo.sed  on 
flood  control  projects  by  the  other 
Federal  agencies  (see  discussion  in 
section  3.2.4  of  the  final  economic 
analysis). 

Comment  ( 139):  The  Service  states 
that  no  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  required  if  the 
propo.sed  critical  habitat  designation 
will  not  impact  a  substantial  number  of 
small  entities  (i.e.,  .small  businesses, 
small  organizations,  and  small 
government  jurisdictions).  The  Service’s 
proposed  re.strictions  on  dam  operations 
and  flood  protection  facility 
maintenance  have  consequences  to 
communities  near  and  far  downstream 
of  the  proposed  critical  habitat  areas  in 
Los  Angeles  County.  A  substantial 
number  of  small  entities  depend  on  the 
flood  protection  facilities  that  are 
potentially  impacted  by  the  proposed 
critical  habitat  designation  because  they 
get  their  water  supply  from  the 
groundwater  basins  in  which  the 
proposed  critical  habitat  areas  for  Los 
Angeles  County  are  located.  The 
Service’s  proposal  will  increase  these 
small  entities’  exposure  to  flood  hazards 
and  their  access  to  their  water  supply. 
The  Service  needs  to  comply  with  the 
Regulatory  Flexibility  Act  and  conduct 
a  regulatory  flexibility  analysis  of  the 
proposed  critical  habitat  designation. 
The  analysis  should  include  the 
cumulative  impact  of  other  Act  listings 
and  critical  habitat  designations  in  Los 
Angeles  County  and  in  the  areas  in 
which  the  region  gets  its  imported 
water.  The  Service  also  needs  to  consult 
local  flood  protection,  water  supply  and 
business  entities,  not  solely  litigious 
environmental  groups,  while 
conducting  this  analysis. 

Response:  As  discussed  in  response  to 
prior  comments,  we  do  not  anticipate 
that  the  proposed  rule  will  affect  water 
operations  or  flood  control  capacity. 
Thus,  the  types  of  downstream 
economic  impacts  contemplated  in  the 
comment  are  unlikely. 

Furthermore,  we  note  that  Appendix 
A  of  the  final  economic  analysis 
includes  an  analysis  of  the  potential  for 
critical  habitat  designation  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act.  The  appendix  discusses  the  case 
law  concerning  whether  indirectly 
affected  entities  (i.e.,  entities  that  are 
not  directly  subject  to  tbe  regulation, 
such  as  the  downstream  communities 
referenced  in  this  comment)  must  be 
Included  in  the  Regulatory  Flexibility 
Act  analysis.  The  case  law  concludes 
that  the  analysis  need  only  include 


directly  regulated  entities,  which  the 
Service  interprets  to  be  Federal 
agencies,  which  are  not  small  entities 
(see  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  section  below.).  Our 
analysis  goes  further,  and  considers 
impacts  to  small  entities  that  may  be 
indirectly  affected  (e.g.,  third  parties  to 
section  7  consultations),  but  only  to 
those  entities  for  which  the  regulatory 
link  would  be  measurably  diluted. 

Indeed,  in  response  to  a  similar 
argument  to  include  indirectly  regulated 
entities  in  the  analysis  of  a  rule 
promulgated  by  Environmental 
Protection  Agency,  the  DC  District  Court 
wrote,  “The  rule  will  doubtless  have 
economic  impacts  in  many  sectors  of 
the  economy.  But  to  require  an  agency 
to  assess  the  impact  on  all  of  the 
nation’s  small  busine.sses  possibly 
affected  by  tbe  rule  would  be  to  convert 
every  rulemaking  process  into  a  massive 
exercise  in  economic  modeling,  an 
approach  we  have  already  rejected.  See 
Mid-Tex  Elec.  Coop.,  773  F.2d  at  343” 
(Cement  Kiln  Recycling  Coalition  v. 
Environmental  Protection  Agency,  225 
F.  3d  855,  869  (DC  Cir.  2001,  at  V:50- 
52.)).  The  court  limited  the  analysis  to 
only  those  small  entities  to  which  the 
rule  will  apply.  Thus,  the  analysis 
presented  in  Appendix  A  of  the  final 
economic  analysis  complies  with  the 
Regulatory  F’lexibility  Act. 

Other  Comments  Related  to  the 
Environmental  Assessment 

Comment  (140):  The  draft 
environmental  assessment  views 
environmental  ju.stice  impacts  only 
through  a  “macro  lens.”  Environmental 
justice  impacts  must  be  assessed  by 
looking  at  tho.se  impacts  on  us  as  a 
separate,  unique  people,  and  not  solely 
within  the  context  of  the  entire 
designation. 

Our  Response:  The  environmental 
assessment  acknowledges  the  potential 
for  localized  environmental  justice 
impacts.  The  potential  for  economic 
impacts  that  disproportionately  affect 
low  income  or  minority  communities 
exi.st.s  for  some  activities,  to  the  extent 
that  there  are  employment  and  payroll 
impacts  of  reductions  on  economic 
activity,  and  those  impacts  are 
concentrated  in  the  minority  or  low 
income  communities.  As  no  specific 
projects  are  mandated  or  authorized  by 
this  designation  of  critical  habitat,  and 
the  designation  does  not  directly  restrict 
land  use  or  land  management  activities, 
it  is  not  possible  to  predict  whether 
such  impacts  will  in  fact  occur. 
However,  it  is  likely  that  any  such 
impacts  would  be  at  most  minor,  in  the 
context  of  the  entire  designation, 
becau.se:  (1)  The  economic  impacts 
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associated  with  individual  relevant 
projects  or  actions  wonld  be  relatively 
small;  and  (2l  there  would  be  only  a 
small  number  of  projects  tlirougbout  the 
designation  which  would  create  such 
impacts. 

C’o/n/ne/jf  H41):  hnpac.ts  based  on 
biological  effects,  such  as  benefits  to  the 
llycatcher  antic:ipatt!d  under  the 
different  af:tions,  are  not  well  developed 
in  the  (mvironmental  a.ssessmenl.  For 
example,  the  document  describes  areas 
proposed  for  exclusion  undm 
Alternative  i)  that  have  some  type  of 
('.onservation  or  management  plan  to 
protect  habitat,  but  there  is  no 
discussion  as  to  why  designating  critical 
habitat  in  these  habitat  areas  wt)uld 
provide;  any  additional  ben(;fil  to  tlie 
species  or  its  habitat. 

Our  lUisponse:  The  analvsis 
associated  with  evaluating  exclusions 
under  seiction  4(b)(2)  of  the  Act,  is 
appropriately  included  within  this  final 
rule,  rather  than  a  NEPA  document. 

Areas  that  were  considen;d  for 
exclusion  were  locations  where  the 
benefits  of  exclusion  may  outweigh  the 
benefits  of  inclusion  as  critical  habitat 
(see  Exclusion  section  above).  In  each 
exclusion  analysis  included  within  this 
final  rule,  we  considered  a  range  of 
po.ssible  benefits  of  inclusion  and 
exclusion,  and  w(;ighed  the  benefits  of 
each  in  order  to  determine  whether  or 
not  any  particular  area  will  he  excluded. 
Benefits  of  including  an  area  as  critical 
habitat  are  largely  derived  from  the 
regulatory  benefits  associat(;d  with  the 
requirements  of  Federal  agencies  to 
consult  with  the  Service  for  any  actions 
that  may  affect  the  designated  critical 
habitat. 

Comnwnt  (142):The  designation  of 
critical  habitat  within  existing  flood 
control  facilities  would  result  in 
potential  risks  to  public  health  and 
safety.  The  proposed  critical  habitat 
would  likely  delay,  if  not  compromise, 
the  Riverside  County  Flood  Control  and 
Water  Conservation  District’s  ability  to 
maintain  existing  flood  control 
facilities.  Federal  funding  related  tt) 
flood  control  facility  repairs  could  be 
significantly  delayed  as  well.  If  flood 
control  facilities  are  not  properly 
maintained  or  repaired  when  damaged, 
public  health  and  safety  could  be  put  at- 
risk.  The.se  potential  impacts  have  not 
been  addressed  in  the  environmental 
as,sessment. 

Our  Response:  The  channel 
maintenance  activities  described  in  the 
District's  letter  are  covered  activities 
within  a  long-term  maintenance 
agreement  that  is  currently  being 
finalized  between  the  CDFG  and  the 
District,  as  part  of  the  implementation  of 
the  Western  Riverside  County  MSHCP. 


On  June  22,  2()()4.  the  .Service  issued  a 
single  incidental  take  permit  under 
.section  10(a)(1)(H)  of  the  Act  to  22 
permittees  under  the  Wesli;rn  Kiversidt; 
('.ounty  M.SllCF  to  be  in  t;flecl  for  a 
|)eriod  of  VTt  vears  (.Service  2004,  entire). 
The  .Service  antici[)ates  tlm  [)roposed 
actions  will  affect  Iht;  llycatcher. 
including  the  loss  of  up  to  2;j  percent  of 
the  model(;d  habitat  for  this  species  in 
the  plan  area  (.Sfjrvice  2004,  |).  227). 
Within  tin;  plan,  and  through 
implementation  of  tin;  Riparian-Ri  vi;rin(“ 
Areas  and  Vernal  Fools  policy,  we 
anticipate  no  loss  of  ocf;u))ied  nvf:atf:her 
habilal  or  ar(;a.s  olh(;rwis(;  d(;lermin<!(l  to 
have  long-t(;rm  cons(;rvation  valm;  lor 
the  species  (.Service  2004,  p.  227).  We 
concluded  in  our  biological  opitiion 
(.Service  2004.  p.  227)  that 
impii;mentation  of  the  plan,  as 
propo.sed.  was  not  likely  to  jeopardi/.e 
tin;  continued  existence  of  tin; 
llycatcher.  Our  determination  was  hastal 
on  our  conclusion  that  based  on  tin;  low 
l(;v»*l  of  impa«;t  anticipat(;d  to 
individuals  of  this  species  and  becausi; 
the  impacts  a.ssociated  with  loss  of  the 
fiycatcher’s  modeled  halrital,  when 
vi(;wed  in  conjunction  with  the 
protection  and  management  of  the 
M.SH(T  (Conservation  Area,  are  jiot 
anticipated  to  re.sult  in  an  ap|)r<;ciabl(; 
reduction  in  the  numbers,  reproduction, 
or  di.stribution  of  this  subsp«;cies 
throughout  its  range  (.Service  2004,  p. 
227). 

Species-specific  flycatcher 
conservation  objectives  are  included  in 
the  Western  Riverside  (County  MSIKCF. 
The  MSHCF  (Con.servation  Ar<;a  will 
include  at  least  4,282  ha  (10, .'>80  ac)  of 
flycatcher  habitat  (breeding  and 
migration  habitat)  including  six  core 
areas  of  high-quality  habitat  and 
interconnecting  linkages,  including 
e.ssential  segments  of  the  .Santa  Ana 
River,  .San  Timoteo  (Cre(;k,  and 
Temecula  Creek  (including  Vail  Lake). 
The  plan  aims  to  con.serve  100  percent 
of  breeding  habitat  for  the  nycatch(;r, 
including  buffer  areas  100  m  (.328  ft) 
adjacent  to  breeding  areas.  In  addition, 
the  Western  Riverside  County  M.SHC.P 
requires  compliance  with  a  Riparian 
and  Riverine  Areas  and  Vernal  Fool 
policy  that  contains  provisions 
requiring  100  percent  avoidance  and 
long-term  management  and  protection 
of  breeding  habitat  not  included  in  the 
conservation  areas,  unless  a  Biologically 
Equivalent  or  Superior  Preservation 
Determination  can  demonstrate  that  a 
proposed  alternative  will  provide  equal 
or  greater  conservation  benefits  than 
avoidance. 

The  .Service  completed  an  internal 
consultation  on  the  effects  of  the  plan 
on  the  flycatcher  and  its  habitat  that  is 


found  within  the  plan  boundaries,  and 
d(;termined  that  implementation  of  the 
plan  provides  for  the  conservatiim  of  the 
spe(;i(;s  ber:ause  it  provides  for  the 
conservation  of  breeding  and  migration 
flycatcher  habitat,  the  conservation  of 
disj)(;rsal  habitat  and  adjacent  upland 
areas,  surveys  for  undi.scovered 
|»opulation.s,  and  the  maintenance  and 
|)ot(!ntial  r(;storation  of  suitable  habitat 
ar(;as  within  the  con.servation  area.  For 
tlu;s(!  reasons,  critical  habitat 
designation  would  not  lead  to 
increnumlal  effects  on  habitat 
management  in  these  ar(;as  of  conc(;rn 
bv  the  District.  However,  bec.au.se  of  the 
VVR(i  M.SH(;F.  tht;.s(;  areas  havt;  been 
t;x(;iuded  from  the  final  critical  habitat 
(l(;signation  (.see  l^xclusions). 

Oonunrnt  / 142):  TabU;  3.4  of  the 
(;n\  ironmental  assi;ssment  does  not 
include  the  federally  listed  .Santa  Ana 
River  woolly-star  (liriastruin 
ilrnsifolium  ssp.  sanctorum).  The 
propo.sr'd  critical  habitat  within  the 
.Santa  Ana  River  floodplain  could  result 
in  habitat  management  decisions  in 
favor  of  riparian  flycatcher  habitat,  hut 
to  the  detriment  of  alluvial  fan  .sage 
scrub  species  and  the  .Santa  Ana  River 
woolly-star  (Kriastrum  densifolinm  ssp. 
sanctorum)  conservation  objet:tives  of 
the  Western  Riverside  (k)unty  MSHCP. 

Our  Resf)onse:  The  river  processes 
that  encourage  native  plant  growth  and 
succession  for  flycatchers  woidd  he 
expected  to  benefit  other  native  plants 
and  wildlife  as  well.  As  a  result,  there 
should  not  be  a  conflict  between 
conservation  needs  of  the  different 
species.  For  example,  riparian  areas  are 
dynamic  sy.stems,  and  there  are  open 
spaces  along  rivers  with  soil  types 
which  are  not  conducive  to  dense 
woody  plant  grow'th  for  flycatchers  that 
are  more  appropriate  for  other  types  of 
plants,  such  as  sage  scrub  species  or  the 
woollv-star.  Side  tributaries  with  open 
washes  (wide  stream  channels  without 
regular  flow)  that  may  be  more 
conducive  to  other  .specio.s  are  not 
within  our  designation  of  flycatcher 
critic.al  habitat,  with  the  exception  of 
areas  immediately  at  the  confluence. 

(Comment  (144):  The  analysis  of 
Alternative  A  is  ba.sed  only  on 
additional  stream  segments,  as 
compared  to  200.'>  designation.  This 
approach  may  underestimate  adverse 
impacts  of  Alternative  A. 

Our  Response:  The  No  Action 
Alternative  consists  of  areas  designated 
in  200.5.  This  comports  with  the 
requirements  under  NEPA  to  analyze 
the  impacts  as  if  none  of  the  proposed 
actions  were  taken.  Alternative  A  is 
defined  as  the  addition  of  newly 
proposed  critical  habitat  segments,  and 
the  analysis  consists  of  the  incremental 
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impact  of  designating  tho.se  segments. 

The  sections  on  cumulative  impacts 
consider  the  impacts  of  these  segments 
when  added  to  those  of  past,  present, 
and  reasonably  foreseeable  future 
actions. 

Comment  it 45):  'Phe  environmental 
assessment  appears  to  be  based  on  the 
incorrect  assumption  that  suitable  or 
occmpied  flycatcher  habitat  occurs 
across  the  entirety  of  mapped 
floodplains  and  recovery  Management 
Units,  and  that  section  7  consultations 
would  currently  be  required  within  the 
entire  mapped  floodplains  and 
Management  Units.  Most  floodplains 
and  Management  Units  (e.g.,  Santa  Ana 
River)  include  various  habitat  types 
such  as  unvegetated,  opem  channel  areas 
and  areas  that  are  not  known  to  be 
occupied.  If  included  in  the  critical 
habitat,  these  areas  would  be  subject  to 
section  7  consultations,  further 
unnecessarily  delaying  critical  flood 
control  maintenance  activities. 

Our  Response:  The  environmental 
assessment  analyzes  impacts  based  on 
the  methodology,  assumptions,  and 
definitions  of  critical  habitat  found  in 
the  August  15,  2011,  proposed  rule  (76 
FR  50542,  pp.  50553-50558).  This 
section  includes  di.scussion  of  migratory 
habitat,  lateral  extent,  and  mapping,  as 
they  relate  to  coverage  of  areas  with  in 
each  management  imit. 

Comment  (146):  Section  3. 6. 2. 3  of  the 
environmental  assessment  incorrectly 
concludes  that  Alternative  B  impacts 
would  be  similar  to  Alternative  A. 
Alternative  B  would  result  in  the 
exclusion  of  the  existing  Santa  Ana 
River  Levee  system  from  critical  habitat 
and  avoid  the  adverse  impacts  that  a 
critical  habitat  designation  would  likely 
have  upon  the  levees.  The 
environmental  assessment  should 
accurately  describe  the  full  extent  of  the 
reduced  potential  adverse  impacts 
provided  by  Alternative  B. 

Also,  section  3.12.2.2  of  the 
environmental  assessment  does  not 
addre.ss  all  the  potential  adver.se 
socioeconomic  consequences  of 
Alternative  A,  which  would  not  exclude 
any  of  the  proposed  critical  habitat 
units.  Alternative  A  would  include  the 
existing  Santa  Ana  River  Levee  system 
in  the  critical  habitat  area.  This  would 
result  in  possible  delays  in  permits  for 
levee  maintenance  activities  as  well  as 
section  7  conservation  measures  to 
provide  riparian  vegetation  conflicting 
with  Federal  levee  certification  and 
maintenance  requirements.  As  a  result, 
the  levees  may  be  decertified  and 
approximately  1,300  ha  (3,300  ac)  of 
land  (approximately  10,000  residents) 
would  be  remapped  and  placed  in  a 
Federal  Emergency  Management  Agency 


(FEMA)  flood  hazard  area  and  required 
to  purchase  flood  insurance  policies  for 
federally  secured  mortgages.  The 
potential  flood  insurance  cost  should  be 
estimated  and  included  in  tbe  analysis 
of  Alternative  A.  The  flood  insurance 
cost  burden  within  low-income  areas 
protected  by  the  levees  could  be 
especially  severe. 

Our  Response:  The  Service  believes 
that  the  flood  control  rating  for  the 
levees  would  not  be  affected  by  the 
designation  based  on  past  conservation 
efforts  and  consultation  outcomes  (see 
our  response  to  Comment  101  for  more 
explanation).  In  addition.  Service  policy 
and  precedent  demonstrate  that 
maintenance  activities  necessary  to 
protect  against  the  loss  of  life  or 
property  are  not  precluded  by  the  Act. 
The  Act  does  not  expect  species 
conservation  to  take  precedence  over 
protection  of  human  life  or  property. 

For  example,  section  7(p)  of  the  Act, 
concerning  Presidentially  declared 
disaster  areas,  allows  for  emergency 
actions  to  be  taken  without  section  7 
consultation  in  the  event  of  an 
“emergency  situation  which  does  not 
allow  the  ordinary  procedures  of  this 
section  to  be  followed.” 

Examining  the  section  7  consultation 
history  for  tbe  Santa  Ana  sucker,  for 
example,  related  to  flood  control 
operations  at  Cogswell  Dam  shows  that 
flood  prqtection  projects  (e.g.,  sediment 
control)  have  been  allowed  to  continue 
even  when  critical  habitat  was 
designated  for  the  sucker  at  that 
location.  Thus,  economic  impacts  that 
potentially  could  result  from  a 
catastrophic  flood  event,  .such  as  loss  of 
life  or  property  value,  are  not 
quantified,  because  management  actions 
to  prevent  catastrophic  flooding  are  not 
expected  to  be  precluded  due  to 
designation  of  critical  habitat  for  the 
flycatcher.  As  such,  while  some  co.sts 
may  be  incurred  to  complete  section  7 
consultations,  the  functioning  of  the 
levee  system  is  unlikely  to  be  affected 
by  the  presence  of  the  flycatcher  or 
designated  critical  habitat,  and, 
therefore,  flood  insurance  premiums 
should  not  change. 

Comment  /J47);  Section  3.13.2  of  the 
environmental  assessment  does  not 
address  the  potential  adverse 
environmental  justice  impacts  of 
Alternative  A.  The  potential  remapping 
of  existing  developed  areas  behind  the 
Santa  Ana  River  Levees  as  flood  hazard 
areas  could  adversely  impact  low 
income  or  minority  communities.  In 
addition  to  public  health  and  safety 
concerns,  a  remapped  floodplain  would 
increase  flood  insurance  costs  and  the 
residential  and  commercial  construction 
costs  to  flood-proof  structures  and 


comply  with  floodplain  management 
requirements. 

Our  Response:  For  reasons  describe 
above  in  response  to  Comment  147,  the 
Service  does  not  expect  such  remapping 
to  occur  as  a  result  of  critical  habitat 
designation. 

Comment  (148):  The  Service  must 
evaluate  the  air  quality  and  greenhou.se 
gas  emissions  and  climate  change 
impacts  that  may  be  caused  by  a  critical 
habitat  designation. 

Response:  The  designation  of  critical 
habitat  does  not  affect  land  ownership 
or  establish  a  refuge,  wilderness, 
reserve,  preserve,  or  other  conservation 
areas.  The  Service  must  use  the  best 
scientific  and  commercial  information 
available;  we  do  not  believe  that  critical 
habitat  will  cause  impacts  to  air  quality 
or  changes  to  greenhouse  gas  emissions. 

Required  Determinations 

Regulatory  Planning  and  Review 
(Executive  Orders  12866  and  13563) 

Executive  Order  12866  provides  that 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  will  review  all  significant 
rules.  The  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  significant. 

Executive  Order  13563  reaffirms  the 
principles  of  E.O.  12866  while  calling 
for  improvements  in  the  nation’s 
regulatory  system  to  promote 
predictability,  to  reduce ^incertainty, 
and  to  use  the  best,  most  innovative, 
and  least  burden.some  tools  for 
achieving  regulatory  ends.  The 
executive  order  directs  agencies  to 
consider  regulatory  approaches  that 
reduce  burdens  and  maintain  flexibility 
and  freedom  of  choice  for  the  public 
where  these  approaches  are  relevant, 
feasible,  and  consistent  with  regulatory 
objectives.  E.O.  13563  emphasizes 
further  that  regulations  must  be  based 
on  the  best  available  science  and  that 
the  rulemaking  process  must  allow  for 
public  participation  and  an  open 
exchange  of  ideas.  We  have  developed 
this  rule  in  a  manner  consistent  with 
the.se  requirements. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA;  5  U.S.C.  601  et  seq.),  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  (5  U.S.C  801  et  seq.],  whenever  an 
agency  must  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  de.scribes  the 
effects  of  the  rule  on  small  entities 
(small  busines.ses,  small  organizations. 
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and  small  government  jurisdictions). 
However,  no  regidatnry  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  SBREFA  amended  the  RFA  to 
require  Federal  agencies  to  provide  a 
certification  statement  of  the  factual 
basis  for  certifying  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  this  final  rule,  we  are  certifying  that 
the  critical  habitat  designation  for  the 
flycatcher  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  following 
discussion  explains  our  rationale. 

According  to  the  Small  Business 
Administration,  .small  entities  include 
small  organizations,  such  as 
independent  nonprofit  organizations; 
small  governmental  jurisdictions, 
including  school  boards  and  city  and 
town  governments  that  serve  fewer  than 
50,000  residents;  as  well  as  small 
bu.sines.ses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
w'holesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
busines.se.s  with  less  than  $5  million  in 
annual  .sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  on  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule,  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  “significant  economic 
impact”  is  meant  to  apply  to  a  typical 
small  business  firm’s  business 
operations. 

To  determine  if  the  rule  could 
significantly  affect  a  substantial  number 
of  small  entities,  we  consider  the 
number  of  small  entities  affected  within 
particular  types  of  economic  activities 
(e.g.,  water  management,  livestock 
grazing,  residential  and  related 
.  development,  oil  and  gas  development, 
and  transportatif)n).  We  apply  the 
“substantial  number"  te.st  individually 
to  each  industry  to  determine  if 
certification  is  appropriate.  However, 
the  .SBRKFA  does  not  explicitly  define 
“substantial  number”  or  “significant 
economic  impact.”  Consequently,  to 
as.se.ss  whether  a  “substantial  number” 
of  small  entities  is  affected  by  this 
designation,  this  analysis  considers  the 
relative  number  of  small  entities  likely 
to  be  impacted  in  an  area.  In  .some 


circumstances,  especially  with  critical 
habitat  designations  of  limited  extent, 
we  may  aggregate  across  all  industries 
and  consider  whether  the  total  number 
of  small  entities  affected  is  substantial. 

In  estimating  the  number  of  small 
entities  potentially  affected,  we  also 
consider  whether  their  activities  have 
any  Federal  involvement. 

Designation  of  critical  habitat  only 
affects  activities  authorized,  funded,  or 
carried  out  by  Federal  agencies.  Some 
kinds  of  activities  are  unlikely  to  have 
any  Federal  involvement  and  so  will  not 
be  affected  by  critical  habitat 
designation.  In  areas  where  the  species 
is  present.  Federal  agencies  already  are 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  they 
authorize,  fund,  or  carry  out  that  may 
affect  the  flycatcher.  Federal  agencies 
also  must  consult  with  us  if  their 
activities  may  affect  critical  habitat. 
Designation  of  critical  habitat,  therefore, 
could  result  in  an  additional  economic 
impact  on  small  entities  due  to  the 
requirement  to  reinitiate  consultation 
for  ongoing  Federal  activities  (see 
Application  of  the  “Adverse 
Modification"  Standard  section). 

In  our  final  economic  analysis  of  the 
critical  habitat  designation,  we 
evaluated  the  potential  economic  effects 
on  small  business  entities  re.sulting  from 
conservation  actions  related  to  the 
listing  of  the  flycatcher  and  the. 
designation  of  critical  habitat.  The 
analysis  is  based  on  the  estimated 
impacts  associated  with  the  rulemaking 
as  described  in  Chapters  3  through  10 
and  Appendix  A  of  the  analysis  and 
evaluates  the  potential  for  economic 
impacts  related  to:  (1)  Water 
management;  (2)  livestock  grazing:  (3) 
residential  and  related  development;  (4) 
tribes;  (5)  transportation;  (6)  mining,  oil, 
and  gas  development;  and  (7)  recreation. 

Water  Management 

Within  areas  propo.sed  as  critical 
habitat,  approximately  1,599  busines.ses 
are  engaged  in  the  water  supply  and 
irrigation  industry.  Of  these,  1,350  or  84 
percent  have  annual  revenues  at  or 
below  the  small  busine.ss  threshold  of 
$7.0  million,  and  thus  are  considered 
small  entities.  Only  one  of  the  dams 
expected  to  incur  incremental  impacts 
is  not  operated  by  the  Federal 
Government.  The  Luna  Dam  in  the  San 
Francisco  Management  Unit  is  owned 
by  the  Luna  Irrigation  Company. 

Because  revenue  information  is  not 
publicly  available  for  this  company,  we 
conservatively  assume  that  it  is  small. 
This  small  entity  represents 
approximately  0.08  percent  of  the  total 
number  of  small  entities.  Luna  Irrigation 
Company  could  be  expected  to  incur 


annualized  incremental  impacts  ranging 
from  $930  to  $5,800;  however,  due  to 
the  lack  of  flycatcher  habitat  or  ability 
to  establish  flycatcher  habitat,  we  have 
removed  the  Luna  Lake  portion  of  the 
San  Franci.sco  River  from  critical  habitat 
designation  (see  Summary  of  Changes 
from  Proposed  Rule  above).  Therefore, 
we  anticipate  no  impacts  to  this  entity 
from  the  critical  habitat  designation. 

Livestock  Grazing 

Across  the  areas  proposed  as  critical 
habitat,  554  businesses  are  engaged  in 
the  beef  cattle  ranching  and  farming 
industry.  Of  these,  517  or  93  percent, 
have  annual  revenues  at  or  below  the 
small  business  threshold  of  $750,000, 
and  thus  are  considered  small. 

The  analysis  forecasts  a  total  of  three 
incremental  formal  section  7 
consultations;  therefore,  we  assume 
three  small  entities  may  incur  project 
modification  costs  as  a  result  of  critical 
habitat  designation.  These  three  small 
entities  represent  approximately  0.49 
percent  of  small  grazers  across  the  study 
area.  A  further  29  entities  may  incur 
.some  minor  administrative  costs 
a.ssociated  w'ith  informal  consultations 
and  technical  assistance  efforts.  These 
29  entities  represent  approximately  5.6 
percent  of  small  grazing  entities  across 
the  study  area. 

We  estimate  total  annualized  impacts 
to  the  three  entities  that  may  incur 
project  modification  co.sts  of  $3,000  to 
$5,300,  or  $1,000  to  $1,801}  per  entity. 
Assuming  each  has  annual  revenues  of 
$39,800,  these  annualized  impacts  per 
small  entity  are  expected  to  range  from 
2.51  percent  to  4.52  percent  of  annual 
revenues.  The  remaining  29  entities  are 
expected  to  incur  approximately 
$14,000  in  annualized  administrative 
costs,  or  $480  per  entity.  Assuming  each 
company  has  annual  revenues  of 
$39,800,  annualized  impacts  per  small 
entity  are  estimated  at  1.21  percent  of 
annual  revenues.  Therefore,  we  find  that 
the  designation  of  critical  habitat  will 
not  impact  a  significant  number  of 
entities  in  this  sector  or  have  a 
substantial  impact  on  those  potentially 
affected. 

Residential  and  Related  Development 

Across  the  areas  proposed  as  critical 
habitat,  77,348  busines.ses  are  engaged 
in  residential  and  related  development. 
Of  these,  76,516  or  nearly  99  percent 
have  annual  revenues  at  or  below  the 
relevant  small  business  thresholds  for 
their  respective  North  American 
Industry  Glassification  System  (NAICS) 
codes,  and  thus  are  considered  small. 

We  assume  that  one  small  developer 
will  incur  co.sts  associated  with  land  set 
asides,  time  delays,  other  project 
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.modification,  and  administrative 
activities  as  a  result  of  critical  habitat 
designation.  This  small  developer 
represents  less  than  0.01  pen:ent  of 
small  develop(!rs  across  the  study  area. 
The  analysis  forecasts  an  additional  six 
informal  consultations  and  technical 
assistance  efforts  that  are  not  expected 
to  incur  land  value  losses.  The  six  small 
entiljes  assumed  to  participate  in  those 
consultations  represent  le.ss  than  0.01 
p(!rcent  of  small  developers  across  the 
study  ar(?a. 

We  estimate  total  economic  impacts 
of  .$200,000  to  the  one  small  entity  that 
may  incur  costs  associated  with  changes 
to  its  projects.  Assuming  the  average 
small  entity  has  annual  revenues  of 
approximately  $3.5  million,  these 
annualized  impacts  per  small  entity 
represent  approximately  5.7  |)orcent  of 
annual  revenues.  The  remaining  six 
entities  are  (jxpected  to  imair 
approximately  $11,000  in  annualized 
administrative  costs,  or  $1,800  per 
entity.  A.ssuming  each  company  has 
annual  revenues  of  $3.5  million, 
annualized  impacts  per  small  entity 
represent  approximately  0.05  percent  of 
annual  revenues,  'rherefore,  we  find  that 
the  designation  of  critical  habitat  will 
not  impact  a  significant  number  of 
entities  in  this  s<!ctor  or  have  a 
substantial  impact  on  tho.se  potentially 
affected. 

Transportation 

lmpa(;ts  to  transportation  activities  are 
expected  to  be  incurred  largely  by 
Federal  and  .Stat«!  agencies.  These 
entities  are  not  considered  small. 
However,  the  analysis  forecasts  some 
administrative  costs  a.s.sociated  with 
roads  that  may  ho  managed  by  county  or 
city  governments.  The  analysis  forecasts 
informal  and  technical  assi.stance  efforts 
in  four  counties  out  of  the  49  counties 
in  the  study  area.  Of  these  counties,  3 
counties  or  75  percent  have  populations 
falling  below  50,000,  and,  therefore,  are 
considered  small.  Third-party 
administrative  costs  for  these  three 
counties  total  $8,300  on  an  annualized 
basis.  These  impacts  repre.sent  between 
0  and  O.OB  percent  of  the  respective 
county’s  annual  revenues,  and, 
therefore,  not  considered  a  significant 
im|)act. 

Mining,  Oil,  and  (Jas  Development 

We  do  not  forecast  incremental 
impacts  to  mining  activities.  Moreover, 
the  known  mining  companies  pursuing 
activities  in  the  vicinity  of  critical 
habitat  are  not  small  entities.  To  be 
considered  a  small  entity  in  this 
industry,  companies  must  employ  fewer 
than  500  people.  KMC  employs  more 
than  29,700  people.  Grupo  Mexico,  the 


parent  company  of  Asarco,  Inc., 
employed  23,931  people  in  2010. 
Rosemont  (Copper  anticipates  employing 
up  to  444  people  directly  at  the 
Rosemont  Mine.  As  of  201 1,  the  parent 
company  of  Rosemont  (Copper,  Augusta 
Resource  C^orporation,  employed  a  total 
of  50  pciople  throughout  t',anada  and  the 
United  States.  Thtirefore,  it  is  unlikely 
that  Augusta  Resource  U-orporat ion  will 
employ  fewer  than  500  j)(*ople  following 
construction  of  the  Rosemont  Mime 

Acro.ss  the  areas  proj)osed  as  c:ritica] 
habitat,  393  businesses  are  emgaged  in 
the  oil  and  gas  industry.  A  total  of  15 
oil  and  gas  c;ompani(!s  are  located 
within  La  Plata  County.  Colorado,  and 
.San  Juan  (bounty,  Utah,  and  may  he 
affected  by  critical  habitat.  Of  these  15 
companies,  11  entities,  or 
approximately  73  ptircent,  employ  fewer 
than  500  employees,  and  thus,  are 
considered  small. 

The  analysis  foreca.sts  a  total  of  seven 
formal  and  informal  s(iction  7 
consultations.  Therefore,  we  assume 
that  .seven  small  oil  and  gas  companies 
incur  costs  incremental  administrative 
costs  associated  with  .section  7 
consultation.  The.se  seven  small  entities 
may  incur  total  administrative  costs  of 
$200,  or  $28  p(!r  entity.  A.ssuming  the 
average  small  entity  has  annual 
revenues  of  approximately  $2.2  million, 
the.se  annualized  impacts  j)er  small 
entity  represent  less  than  0.01  percent  of 
annual  revenues,  and,  therefore,  not 
considered  a  significant  impact. 

Recn;ation 

We  examined  potential  impacts  to 
recreational  activities,  such  as  hiking, 
camping,  picnicking,  fishing,  hunting, 
boating,  river  rafting,  and  ORV  use,  and 
did  not  forecast  any  incremental 
impacts:  therefore,  no  incremental 
impacts  to  small  entities  are  anticipated. 

The  Service's  current  understanning 
of  recent  case  law  is  that  Federal 
agencies  are  only  requintd  to  evaluate 
the  potential  impacts  of  rulemaking  on 
tho.se  entities  directly  regulated  by  the 
rulemaking;  therefore,  they  are  not 
recpiired  to  evaluate  the  potential 
impacts  to  those  entities  not  diref;tly 
regulated.  The  designation  of  critical 
habitat  for  an  endangereci  or  threatened 
species  only  has  a  regulatory  effect 
where  a  Federal  action  agency  is 
involved  in  a  particular  action  that  may 
affect  the  designated  critical  habitat. 
Under  these  circumstances,  only  the 
Federal  action  agency  is  directly 
regulated  by  the  designation,  and, 
therefore,  consistent  with  the  Service’s 
current  interpretation  of  RFA  and  ref:ent 
ca.se  law,  the  .Service  may  limit  its 
evaluation  of  the  potential  impacts  to 
those  identified  for  Federal  action 


agencies.  Under  this  interpretation, 
there  is  no  requirement  under  the  RFA 
to  evaluate  the  potential  impacts  to 
entities  not  directly  regulated,  such  as 
small  busine.sses.  However,  Executive 
Orders  12800  and  13503  direct  Federal 
agencies  to  assess  costs  and  benefits  of 
available  regulatory  alternatives  in 
quantitative  (to  the  extent  feasible)  and 
qualitative  terms.  Con.sequently.  it  is  the 
current  pratdice  of  the  .Service  to  a.s.sess 
to  the  extent  practicable  these  potential 
impacts  if  sufficient  data  are  available, 
whether  or  not  this  analysis  is  believed 
by  the  Service  to  he  strictly  required  by 
the  RFA.  In  other  words,  while  the 
effects  analysis  required  under  the  RFA 
is  limited  to  entities  directly  regulated 
by  the  rulemaking,  the  effects  analysis 
under  the  Act.  consistent  wdth  the  EO 
regulatory  analysis  requirements,  can 
take  into  consideration  impacts  to  both 
directly  and  indirectly  impacted 
(Mitities.  where  practicable  and 
reasonable. 

In  doing  so,  we  focus  on  the  specific 
areas  being  designated  as  critical  habitat 
and  fximpan?  the  number  of  small 
business  entities  potentially  affected  in 
that  area  with  other  small  husine.ss 
entities  in  the  region,  instead  of 
comparing  the  entities  in  the  area  of 
designation  with  entities  nationally, 
which  is  more  commonly  done.  This 
analysis  results  in  an  e.stimation  of  a 
higher  number  of  small  businesses 
potentially  affected.  If  we  were  to 
calculate  that  value  ba.sed  on  the 
proportion  nationally,  then  our  e.stimate 
wojild  he  significantly  lower.  Following 
our  evaluation  of  potential  effects  to 
small  husine.ss  entities  from  this 
rulemaking,  we  conclude  that  the 
number  of  potentially  affected  small 
businesses  is  not  substantial. 

In  summary,  we  have  considered 
whether  this  revi.sed  designation  will 
result  in  a  significant  economic  effect  on 
a  substantial  number  of  small  entities. 
Civen  that  this  final  rule  excludes 
1270.4  km  (789.0  mi)  of  stream 
.s(!gments  from  final  designation,  the 
costs  of  the  critical  habitat  designation 
will  likely  bo  even  lower.  Based  on  the 
above  reasoning  and  currently  available 
information,  we  concluded  that  this  rule 
will  not  result  in  a  significant  economic 
im|)act  mi  a  substantial  number  of  small 
entities.  Therefore,  we  are  affirming  our 
certification  that  the  designation  of 
critical  habitat  for  the  flycatcher  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  a  regulatory  flexibility  analysis  is 
not  reipiired. 
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Energy  Supply.  Distribution,  or  Use — 
Executive  Order  1321 1 

Executive  Order  13211  (Actions 
Concerning  Regulations  That' 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use)  requires  agencies 
to  prepan!  Statements  of  Energy  Effei;ts 
when  undertaking  certain  actions.  The 
Office  of  Management  and  Budget 
(OMB)  has  provided  guidance  for 
implementing  this  Executive  Order  that 
outlines  nine  outcomes  that  may 
con.stitute  “a  significant  adverse  effect” 
when  compared  to  not  taking  the 
regulatory  action  under  consideration. 

.Some  dams  within  the  llycatcher 
proposed  critical  habitat  area  have 
installed  hydroelectric  capacity; 
however,  the  conclusion  found  in  our 
economic  analysis  does  not  forecast  any 
changes  to  the  timing  or  amount  of 
water  spilled  at  the.se  dams. 

With  respect  to  potential  impacts  to 
the  oil  and  gas  dev«!lopnient  industry, 
representativ(!s  expniss  concern  that 
development  activity  in  La  Plata 
Qjunty,  Uolorado,  and  San  juan  (bounty, 
Utah,  will  be  subjei;t  to  section  7 
consultation  as  a  result  of  the 
designation.  They  estimate  additional 
per  projf!ct  costs  of  .S2(),(K)(),  and 
potential  time  delays,  as.sociated  with 
the  consultation  activity.  Total  energy 
production  from  natural  gas  wells  in 
these  counties  totaled  433  million  Mcf 
(1  Mcf  =  one  thousand  cubic  f«!et)  in 
2010,  or  approximately  1.0  pen;ent  of 
the  20.80  billion  Mcf  produced  in  the 
United  .States  in  the  sam«:  year. 

Based  on  th**  protections  already 
afforded  riparian  habitat,  we  pro)ef;t 
only  .seven  formal  and  information 
consultations  over  the  timeframe  for  the 
analysis.  Because  total  present  value 
incremental  administrative  costs  are 
$1 1 .000  over  20  years,  co.sts  associated 
with  section  7  consultation  are  unlikely 
to  increase  the  cost  of  energy  prodiulion 
in  the  United  States  in  excess  of  1 
percent . 

The  economic  analysis  finds  that 
energy-related  impacts  associated  with 
flycatcher  con.servation  activities  within 
critical  habitat  are  not  expected 
(Industrial  Economics,  Inc.  2012,  pp.  A- 
17-A18).  As  such,  the  designation  of 
critical  habitat  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use.  Therefore,  this 
action  is  not  a  significant  energy  action, 
and  no  .Statement  of  Energy  Effects  is 
required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.l 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1.501  et 
seq.),  we  make  the  following  findings: 


(1)  This  rule  will  not  produce  a 
Federal  mandate.  In  general,  a  Federal 
mandate  is  a  provision  in  legislation, 
.statute,  or  regulation  that  woidd  impose 
an  enforceable  duty  upon  .State,  local,  or 
tribal  governments,  or  the  private  sector, 
and  includes  both  “Federal 
int(!rgovernmental  mandates”  and 
“Federal  private  sector  mandates.” 

These  terms  are  defined  in  2  U.S.C. 
658(.'))-(7).  “Federal  intergovernmental 
mandate”  includes  a  regulation  that 
“would  inqiose  an  enforciiable  duty 
upon  .State,  local,  or  tribal  governments” 
with  two  exceptions.  It  excludes  “a 
condition  of  Federal  assistance.”  It  also 
excludes  “a  duty  arising  from 
participation  in  a  voluntary  Federal 
program."  unle.ss  the  regulation  “relates 
to  a  then-exi.sting  Federal  program 
under  which  .$500,000,000  or  more  is 
provided  annually  to  .State,  local,  and 
tribal  gov(!rnm(!nts  under  entitlement 
authorily,”  if  the  provision  would 
“increase  the  stringency  of  conditions  of 
assistance”  or  “plac.e  caps  upon,  or 
otherwise  decrease,  the  F(!deral 
(Government’s  responsibility  to  provide 
funding,”  and  the  .Stat«!,  local,  or  tribal 
governments  “lack  authority”  to  adjust 
accordingly.  At  the  time  of  enactment, 
these  entitlement  j)rograms  wen!: 
Medicaid;  Aid  to  Families  with 
Dependent  CGhildren  work  programs; 
(ihild  Nutrition;  Food  .Stamps;  .Social 
.Services  Block  Grants;  Vocational 
Rehabilitation  .State  (Grants;  Fostiir  Care. 
Adoption  Assistance,  and  Independent 
Living;  Family  .Support  Welfare 
.S«irvices;  and  Child  .Support 
Enforcement.  “Fetleral  private  sector 
mandate”  includes  a  regulation  that 
“would  impose  an  enforceable  duty 
iq)on  the  private  sector,  except  (i)  a 
condition  of  Federal  assistance  or  (ii)  a 
duty  arising  from  participation  in  a 
voluntary  Federal  program.” 

The  designation  of  critical  habitat 
does  not  impose  a  legally  binding  duty 
on  non-Federal  (Government  entities  or 
private  parties.  Und(!r  th(!  Act,  the  only 
regulatory  effect  is  that  Fethiral  agencies 
must  ensure  that  their  actir)ns  do  not 
destroy  or  adversely  mf)dify  critical 
habitat  under  section  7.  While  non- 
Federal  entities  that  receive  Federal 
funding,  assistance,  or  permits,  or  that 
otherwise  require  approval  or 
authorization  from  a  Federal  agency  for 
an  action,  may  be  indirectly  impacted 
by  the  designation  of  critical  habitat,  the 
legally  binding  duty  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat  rests  squarely  on  the 
Federal  agency.  Furthermore,  to  the 
extent  that  non-F’ederal  entities  are 
indirectly  impacted  because  th(!y 
receive  Federal  assistance  or  participate 


in  a  voluntary  Federal  aid  program,  the 
Unfundiid  Mandates  Reform  Act  would 
not  apply,  nor  would  critical  habitat 
shift  the  costs  of  the  large  entitlement 
programs  listed  above  onto  State 
governments. 

(2)  We  do  not  believe  that  this  rule 
will  significantly  or  uniquely  affect 
small  governments  because  it  would  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year;  that  is,  it 
is  not  a  “significant  regulatory  action” 
under  the  Unfunded  Mandates  Reform 
Act.  The  FEA  concludes  incremental 
impacts  may  occur  due  to 
administrative  co.sts  of  .section  7 
consultations  for  water  management, 
livestock  grazing,  residential  and  related 
development,  tribal,  transportation, 
mining,  oil,  and  gas  develoj)ment,  and 
recreation  projects;  however,  these  are 
not  expected  to  significantly  affect  small 
governments.  Incremental  impacts 
stemming  from  various  species 
conservation  and  development  control 
activities  are  expec;ted  to  be  borne  by 
the  Federal  (Government,  State  agencies, 
with  some  effects  to  water  and  livestock 
grazing  operators,  and  land,  nil,  and  gas 
developers,  which  are  not  considered 
small  governments.  The  designation  of 
critical  habitat  impo.ses  no  obligations 
on  State  or  local  governments.  By 
definition.  Federal  agencies  are  not 
cionsiderod  small  entities,  although  the 
activities  they  fund  or  })ermit  may  be 
[iroposed  or  carried  out  by  small 
entities.  (Gonsequently,  we  do  not 
believe  that  the  critical  habitat 
designation  will  significantly  or 
uniquely  affect  small  government 
entities.  As  such,  a  Small  (lovernment 
Agency  Plan  is  not  required. 

Takings — Executive  Order  12630 

In  accordance  with  Executive  Order 
12830  ((Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  flycatcher  in  a  takings 
implications  a.ssessment.  As  discu.ssed 
above,  the  designation  of  critical  habitat 
affects  only  Federal  actions.  Although 
private  parties  that  receive  Federal 
funding,  a.ssistance,  or  require  approval 
or  authorization  from  a  Federal  agency 
for  an  action  may  be  indirectly  imj)acted 
by  the  designation  of  critical  habitat,  the 
legally  binding  duty  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat  rests  squarely  on  the 
Federal  agency.  The  takings 
implications  a.ssessment  concludes  that 
this  designation  of  critical  habitat  for 
the  flycatcher  does  not  pose  significant 
takings  implications  for  lands  within  or 
affected  by  the  designation. 
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I’odHralisni — Executive  Order  13132 

In  accordance  with  Executive  Order 
13132  (Federalism),  this  rule  does  not 
have  significant  Federalism  effects.  A 
federalism  impact  summary  statement  is 
not  required.  In  keeping  with 
D(‘partment  of  the  Interior  and 
Department  of  Commerce  policy,  wt; 
requested  information  from,  and 
coordinated  development  of,  this 
critical  habitat  designation  with 
appropriate  State  resoiirce  agencies  in 
(California,  Arizona,  Nevada,  Utah, 
Colorado,  and  New  Mexico.  We 
receiv(*d  comments  from  state  wildlife 
agencies  t)f  Arizona,  Nevada,  Arizona, 
and  Colorado.  We  akso  received 
comments  from  The  State  of  Utah’s 
Covernor’s  office.  We  have  addressed 
them  in  the  Summary  of  (Comments  and 
Recommendations  section  of  the  nde. 

The  designation  of  critical  habitat  in 
areas  currently  accu})ied  by  the 
flycatcher  may  impo.se  nominal 
additional  regulatory  restrictions  to 
those  currently  in  place  and,  therefore, 
may  have  little  incremental  im|)act  on 
State  and  local  governments  and  their 
activities.  The  designation  may  have 
some  benefit  to  the.se  governments  in 
that  the  areas  that  contain  the  physical 
or  biological  features  es.sential  to  the 
conservation  of  the  species  are  moni 
chsarly  defined,  and  the  elements  of  the 
features  of  the  habitat  necessary  to  the 
conservation  of  the  species  are 
specifically  identified.  This  information 
do(!S  not  alter  where  and  what  federally 
spon.sored  activities  may  occur. 

However,  it  may  assist  local 
governments  in  long-range  planning 
(rather  than  having  them  wait  for  case- 
by-ca.se  .section  7  consultations  to 
occur). 

Where  State  and  local  governments 
require  approval  or  authorization  from  a 
Federal  ageru^y  for  actions  that  may 
affect  critical  habitat,  consultation 
under  section  7(a)(2)  will  be  required. 
While  non-Federal  entities  that  receive 
Federal  funding,  assistance,  or  permits, 
or  that  otherwise  require  approval  or 
authorization  from  a  Federal  agency  for 
an  action,  may  be  indirectly  impacted 
by  the  designation  of  critical  habitat,  the 
legally  binding  duty  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat  rests  squarely  on  the 
Federal  agenc:y. 

Civil  Justice  Reform — Executive  Order 
12983 

In  accordance  with  Executive  Order 
12988  (Civil  Justice  Reform),  the  Office 
of  the  Solicitor  has  determined  that  the 
rule  does  not  unduly  burden  tbe  judicial 
sy.stem  and  that  it  meets  the  applicable 
standards  s/!t  forth  in  sections  3(a)  and 


3(b)(2)  of  the  Order.  We  are  designating 
critical  habitat  in  accordance  wdth  the 
provisions  of  the  Act.  I’his  final  rule 
u,ses  standard  property  descriptions  and 
identifies  the  elements  of  physical  or 
biological  features  essential  to  the 
conservation  of  the  flycatcher  within  the 
designated  areas  to  assi.st  the  {)ublic  in 
understanding  the. habitat  needs  of  the 
species. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  nde  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  OMB  under  tbe  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  This  rule  will  not  impo.se  , 
recordkee|)ing  or  reporting  r(!quirements 
on  State  or  loc:al  governincuits, 
individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unle.ss  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.) 

It  is  our  position  that,  outside  the 
jurisdiction  of  the  U..S.  Court  of  Appeals 
for  the  Tenth  (arcuit,  we  do  not  need  to 
prepare  environmental  analyses 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA;  42  U.S.C.  4321  et 
seq.)  in  connection  with  designating 
critical  habitat  under  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  (October  25.  1983  (48  FR 
49244).  This  position  was  uphold  by  tbe 
U.S.  ("ourt  of  Appeals  for  tbe  Nintb 
(arcuit  (Doufiilas  County  v.  Babbitt,  48 
F.3d  1495  (9th  Cir.  1995),  cert,  denied 
516  U.S.  1042  (1996)).  However,  when 
the  range  of  the  species  includes  States 
within  the  Tenth  Circuit,  such  as  that  of 
flycatcher,  under  the  Tenth  Circuit 
ruling  in  Catron  County  Board  of 
Commissioners  v.  U.S.  Fish  and  Wildlife 
Serv'icc,  75  F.3d  1429  (10th  Cir.  1996), 
we  prepare  an  environmental 
assessment. 

We  prepared  a  draft  environmental 
assessment  for  flycatcher  critical  habitat 
designation  and  notified  the  public  of 
its  availability  in  the  Federal  Register 
on  July  12,  2012  (77  FR  41 147).  We  also 
accepted  puftlic  comments  on  the  draft 
environmental  asses.simint  and  made 
revisions  in  r(!sponse  to  many  of  those 
comments  (see  Summary  of  (^iomment 
and  Recommendations  above).  In 
preparing  tbe  environmental 
assessment,  we  also  considered  the 
previous  critical  habitat  designation  in 
2005,  internal  scoping  within  the 
Service,  a  review  of  the  previous 
consultation  history  of  the  species,  and 


a  r(!view  of  public  comments  we 
receivefl  on  the  August  15,  2011, 
proposed  rule  (76  FR  50542). 

We  analyzed  the  potential  impacts  of 
critical  habitat  designation  on  tbe 
following  resources  and  resource 
management  tyj)es:  band  u.se  and 
management;  fish,  wildlife,  and  plants 
(including  endangered  and  threatened 
species);  fire  management;  water 
resources  (including  water  management 
proj(;cts  and  groundwater  })umping); 
livestock  grazing;  construction  and 
development;  tribal  trust  resources;  .soils 
and  mineral  resources;  recreation; 
socioeconomics;  and  environmental 
justice.  We  found  that  the  designation  of 
t.ritical  habitat  for  the  flycatcher  would 
not  have  direct  impacts  on  the 
environment  as  flesignation  is  not 
expected  to  impose  land  use  restrictions 
or  prohibit  land  use  activities.  However, 
the  designation  of  critical  habitat  could; 
(1)  Increa.se  tbe  number  of  additional 
section  7  consultations  for  proposed 
projects  within  designated  critical 
habitat;  (2)  increa.se  the;  number  of 
reinitiated  section  7  consultations  for 
ongoing  projects  within  designated 
critical  habitat;  (3)  maintain  the 
flycatcher’s  primary  constituent 
ehunents;  (4)  increase  the  likelihood  of 
greater  expimditures  of  time  and  Federal 
funds  to  develop  measures  to  prevent 
both  adverse  effects  to  the  species  and 
adv'orse  modification  to  critical  habitat; 
and  (5)  indirectly  increase  the 
likelihood  of  greater  expenditure  of  non- 
Federal  funds  by  proj<;ct  proponents  to 
complete  section  7  consultations  and  to 
develop  reasonable  and  prudent 
alternatives  (to  avoid  adverse 
modification  of  critical  habitat  by 
Federal  agencies)  that  maintain  critical 
habitat.  Such  an  increase  might  occur 
where  there  is  a  Federal  nexus  to 
actions  within  areas  with  no  known 
flycatcher  territories,  or  from  the 
addition  of  adverse  modification 
analyses  to  jeopardy  consultations  in 
known  flycatcher  habitat. 

The  primary  purpose  of  preparing  an 
environmental  assessnumt  under  NEPA 
is  to  determine  whether  a  proposed 
action  would  have  significant  impacts 
on  the  human  environment.  If 
signifir.ant  impacts  may  residt  from  a 
proposed  action,  then  an  environmental 
impact  statement  is  required  (40  CiFR 
1502.3).  Whether  a  pn)po,m!d  action 
exceeds  a  threshold  of  significance  is 
determined  by  analyzing  the  context 
and  tlui  intensity  of  the  proposed  action 
(40  UFR  1508.27).  Our  environmental 
assessment  found  that  the  impacts  of  the 
proposed  critical  habitat  designation 
would  be  minor  and  not  rise  to  a 
significant  level,  so  preparation  of  an 
environmental  impact  statement  is  not 
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required.  Copies  of  our  final 
environmental  assessment  and  Finding 
of  No  Significant  Impact  can  be  found 
at  http://\\’ww.fws.gov/southwest/es/ 
arizona,  http://H'i\'w. regulations. gov  at 
Docket  No.  FWS-R2-ES-2011-0053, 
and  at  the  Arizona  Ecological  Services 
Office  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Govern  me  nt-to-Govern  went 
Relationship  with  Tribes 

In  accordance  with  the  President’s 
memorandum  of  April  29,  1994 
(Government-to-Government  Relations 
with  Native  American  Tribal 
Governments;  59  FR  22951),  Executive 
Order  13175  (Consultation  and 
Coordination  Witli  Indian  Tribal 
Governments),  and  the  Department  of 
the  Interior’s  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  tribes  on  a 
government-to-government  basis.  In 
accordance  with  Secretarial  Order  320B 
of  June  5,  1997  (American  Indian  Tribal 
Rights,  Federal-Tribal  Trust 
Responsibilities,  and  the  Endangered 
Species  Act),  we  readily  acknowledge 
our  re.sponsibilities  to  work  directly 
with  tribes  in  developing  programs  for 
healthy  ecosystems,  to  acknowledge  that 
tribal  lands  are  not  subject  to  the  same 
controls  as  Federal  public  lands,  to 
remain  sensitive  to  Indian  culture,  and 
to  make  information  available  to  tribes. 

There  were  tribal  lands  in  California, 
Utah,  Arizona,  Colorado,  and  New 


Mexico  included  in  the  |)roposed 
designation  of  flycatcher  critical  habitat. 
At  the  end  of  the  2007  flycatcher 
breeding  setison,  5  percent  of  alt  known 
breeding  sites  were  administered  by 
Native  American  Tribes  (Durst  et  al. 
2007,  p.  17).  Using  the  criteria  found  in 
the  Criteria  Used  To  Identify  Critical 
Habitat  section,  we  determined  that  all 
of  the  areas  proposed  for  designation  on 
tribal  lands  were  essential  to  flycatcher 
conseiA'ation.  We  sought  government-to- 
government  consultation  with  these 
tribes  throughout  the  proposal  and 
development  of  this  final  designation  of 
flycatcher  critical  habitat,  and  we  spoke 
to  tribal  representatives  at  conferences, 
meetings,  and  public  hearings  about  the 
designation.  We  communicated  with 
tribes  through  letters,  electronic 
messages,  and  telephone  calls  about  our 
exclusion  process  under  section  4(b)2  of 
the  Act,  and  we  provided  templates  and 
information  to  develop  management 
plans,  technical  a.ssistance  and  review 
of  management  plans,  and  critical 
habitat  designation  information  and 
schedule  updates.  We  considered  these 
tribal  areas  for  exclusion  from  final 
critical  habitat  designation  to  the  extent 
consistent  with  the  requirements  of 
4(b)(2)  of  the  Act,  and  subsequently, 
excluded  all  tribal  lands  from  t)iis  final 
designation. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  1,  title  50  of  the 
Ciode  of  Federal  Regulations,  as  set  forth 
helow; 

PART  17— [AMENDED] 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  .Stat.  3500;  unless  otherwise  noted. 

■  2.  Amend  §  17.11(h)  by  revising  the 
entry  for  “Flycatcher,  southwestern 
willow’’  under  “BIRDS”  in  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§  1 7.1 1  Endangered  and  threatened 
wildlife. 

★  *  *  ★  ♦ 

(h)*  *  * 
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Species 


Common  name  Scientific  name 


Historic  range 


Vertebrate  pop¬ 
ulation  where 
endangered  or 
threatened 


Status 


When  listed  Critical  habitat  Special  rules 


BIRDS 


Flycatcher,  south-  Empidonax  traillii  U.S.A.  (AZ,  CA,  Entire 
western  willow.  extimus.  CO.  NM,  NV, 

TX.  UT),  Mexico. 


E 


577  17.95(b)  NA 


■  3.  In  §  17.95,  amend  paragraph  (b)  by 
revising  the  entry  for  “Southwestern 
Willow  Flycatcher  (Empidonax  traillii 
extimus)”  to  read  as  follows: 

§  17.95  Critical  habitat — ^fish  and  wildlife. 
***** 

(b)  Birds. 

***** 

Southwestern  Willow  Flycatcher 
[Empidonax  traillii  extimus) 

(1)  Critical  habitat  units  are  depicted 
for  Inyo,  Kern,  Los  Angeles,  Riverside, 
Santa  Barbara,  San  Bernardino,  San 
Diego,  and  Ventura  Counties  in 
California;  Clark,  Lincoln,  and  Nye 
Counties  in  southern  Nevada;  Kane,  San 
Juan,  and  Washington  Counties  in 
southern  Utah;  Alamosa,  Conejos, 
Costilla,  and  La  Plata  Counties  in 
southern  Colorado;  Apache,  Cochise, 
Gila,  Graham,  Greenlee,  La  Paz, 
Maricopa, .Mohave,  Pima,  Pinal,  Santa 
Cruz,  and  Yavapai  Counties  in  Arizon§; 
and  Catron,  Grant,  Hidalgo,  Mora,  Rio 
Arriba,  Socorro,  Taos,  and  Valencia 
Counties  in  New  Mexico  on  the  maps 
and  as  described  below. 

(2)  Within  these  areas,  the  primary 
constituent  elements  of  the  physical  and 
biological  features  essential  to  the 
conservation  of  the  southwestern 
willow  flycatcher  consist  of  two 
components: 

(i)  Riparian  vegetation.  Riparian 
habitat  along  a  dynamic  river  or 
lakeside,  in  a  natural  or  manmade 
successional  environment  (for  nesting, 
foraging,  migration,  dispersal,  and 
shelter)  that  is  comprised  of  trees  and 
shrubs  (that  can  include  Gooddings 
willow,  coyote  willow,  Geyer’s  willow. 


arroyo  willow,  red  willow,  yewleaf 
willow,  pacific  willow,  boxelder, 
tamarisk,  Russian  olive,  buttonbush, 
cottonwood,  stinging  nettle,  alder, 
velvet  ash,  poison  hemlock,  blackberry, 
seep  willow,  oak,  rose,  sycamore,  fal.se 
indigo.  Pacific  poison  ivy,  grape, 

Virginia  creeper,  Siberian  elm,  and 
walnut)  and  some  combination  of: 

(A)  Dense  riparian  vegetation  with 
thickets  of  trees  and  shrubs  that  can 
range  in  height  from  about  2  meters  (m) 
to  30  m  (about  6  feet  (ft)  to  98  ft).  Lower- 
stature  thickets  (2  to  4  m  or  6  to  13  ft 
tall)  are  found  at  higher  elevation 
riparian  forests,  and  tail-stature  thickets 
are  found  at  middle-  and  lower- 
elevation  riparian  forests; 

(B)  Areas  of  dense  riparian  foliage  at 
least  from  the  ground  level  up  to 
approximately  4  m  (13  ft)  above  ground 
or  dense  foliage  only  at  the  shrub  or  tree 
level  as  a  low,  dense  canopy; 

(C)  Sites  foi*  nesting  that  contain  a 
dense  (about  50  percent  to  100  percent) 
tree  or  shrub  (or  both)  canopy  (the 
amount  of  cover  provided  by  tree  and 
shrub  branches  measured  from  the 
ground); 

(D)  Dense  patches  of  riparian  forests 
that  are  interspersed  with  small 
openings  of  open  water  or  marsh  or 
areas  with  shorter  and  sparser 
vegetation  that  creates  a  variety  of 
habitat  that  is  not  uniformly  dense. 

Patch  size  may  be  as  small  as  0.1  hectare 
(ha)  (0.25  acre  (ac))  or  as  large  as  70  ha 
(175  ac). 

(ii)  Insect  prey  populations.  A  variety 
of  insect  prey  populations  found  within 
or  adjacent  to  riparian  floodplains  or 
moist  environments,  which  can  include: 
flying  ants,  wasps,  and  bees 


(Hymenoptera);  dragonflies  (Odonata); 
flies  (Diptera);  true  bugs  (Hemiptera); 
beetles  (Goleoptera);  butterflies,  moths, 
and  caterpillars  (Lepidoptera);  and 
spittlebugs  (Homoptera). 

(3)  Critical  habitat  does  not  include 
manmade  structures  (such  as  buildings, 
aqueducts,  runways,  roads,  and  other 
paved  areas)  and  the  land  on  which  they 
are  located  existing  within  the  legal 
boundaries  on  February  4,  2013. 

(4)  Critical  habitat  map  units.  Data 
layers  defining  map  units  were  created 
in  two  steps.  First,  the  linear  segments 
were  mapped  from  the  National 
Hydrologic  Dataset  using  USA 
Contiguous  Equidistant  Conic  (North 
American  Datum  1983)  coordinates. 
Next,  the  lateral  extents  were  digitized 
over  the  most  recent  available  aerial 
photography  using  Albers  Equal  Area 
Conic  (North  American  Datum  1983) 
coordinates.  The  maps  in  this  entry,  as 
modified  by  any  accompanying 
regulatory  text,  establish  the  boundaries 
of  the  critical  habitat  designation.  The 
coordinates  or  plot  points  or  both  on 
which  each  map  is  based  are  available 
to  the  public  at  the  field  office  internet 
site  {http://www.fws.gov/southwest/es/ 
arizona/),  http://www.regulations.gov  at 
Doi;ket  No.  FWS-R2-ES-201 1-0053, 
and  at  the  Arizona  Ecological  Services 
Office.  The  textual  description  for  each 
critical  habitat  unit  below  includes  the 
Universal  Transverse  Mercator  (UTM) 
zone  and  UTM  easting  (E)  and  northing 
(N)  coordinate  pairs  for  the  starting  and 
ending  points. 

(5)  Index  map  of  southwestern  willow 
flycatcher  critical  habitat  units  follows: 
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(ii)  Map  of  Santa  Ynez  Management 
Unit  follows: 


Stream  segment  ! 

Start;  UTM  Zone.  E,  N 

End:  UTM  Zone,  E,  N 

Santa  Ynez  River  (east)  . •- . 

Santa  Ynez  River  (micklle)  . 

Santa  Ynez  River  (west) . 

Mono  Creek  . 

11.  259890,  3821926  . 

1 1 .  253343,  3823606  . 

10,  759116,  3832075  . 

11.  258529,  3824766  . 

11,  255550,  3823716. 
11,  249967,  3824847. 

10,  732972,  3839168. 

11.  258310,  3822974. 

(6)  Santa  Ynez  Management  Unit. 
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San  Luis  Obispo 
County 


Santa  Barbara 
County 


CAUFORNIA 


Santa  Ynez  River 


Lake 

Cache  ma 


Gibraltar 

Reservoir 


1  -  STHw*/  -1  crossing 
2-  ImiHof  USWV^IOI,  . 
■?'-  0l»r8H:£f!^4  crossing  . , 
4.  GbreJtarlxwi 
P- GibflSitiaf  Resorvoir 
*6-  W  Of  81u®  Cany^ 

17  .  RSRd  Sme  crossing 


CALIFORNIA 


Critical  Habjtat 
Management  Units 
Counties 
US  Highways 


State  Highways 

Rivers 

Lakes 


(7)  Santa  Clara  Management  Unit. 


Stream  segment 


Ventura  River . 

Santa  Clara  River  . 

Piru  Creek  . 

Castaic  Creek  . 

Big  Tujunga  Canyon  Creek 
San  Gabriel  River  . 


11.  287996,  3818329 
11,  354467,  3810419 
11.,  339998,  3831805 
11,  351629,  3813373 
11,  376326,  3792941 
11,  418737,  3781999 


1 1 ,  287559,  3794961 . 
11,  291354,  3790556. 
11,  335776,  3807951. 
11,  350055,  3809756. 
11,  372432,  3792049. 
11,  410558,  3775011. 


(ii)  Map  of  Santa  Clara  Management 
Unit  follows: 


9 
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General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Santa  Clara  Management  Unit 


SmtaYnn 
Mgmt  Unit  \ 


Los  Angeles 
County ' 


Ventura 

County 


Big  Jujunga 
CaiTyvn 


CAUFORNIA 


1- Pacifitj  Ocaart^"  ' 

■2-  ■ 

^  -  to  1210  crossing 

8-t^fdsft^ervoff 


Orange 

County 


PACIFIC 

OCEAN 


CALIFORNIA 


\ 


^•Critical  Habitat 
Management  Units 
States 
Counties 


=  Interstates 
Rivers 
:  Lakes 


e 


(8)  Santa  Ana  Management  Unit. 


(i) 


Stream  segment 


I  Start:  UTM  Zone.  E,  N 


Santa  Ana  River  (east)  . .  i  11,  524293,  3778965 

Santa  Ana  River  (west)  .  .11,  445183,  3754633 

Waterman  Creek  (left  fork)  .  Ml.  473453,  3785826 


End;  UTM  Zone,  E,  N 


11,  491603,  3775416. 
1 1 ,  465807,  3764349. 
1 1 ,  445684,  3754790. 
1 1 .  444806,  3753995. 
1 1 , 473755,  3785448. 
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Stream  segment 

Start:  UTM  Zone,  E,  N 

End:  UTM  Zone,  E,  N 

Waterman  Creek  (right  fork) . . . 

11,  474240,  3786803  . 

h — - - 

11.  473765.  3705448. 

Waterman  Creek . 

11,  474905,  3782822  . 

11,  473755,  3785448 

Bear  Creek . 

11,  502121,  3788996  . 

1 1 ,  498606,  3779948. 

Mill  Creek . . . 

11,  513502,  3770687  . 

11,496356,3772092. 

Oak  Glen  Creek . 

11,  505534,  3767595  . 

11,501351,3768018. 

San  Timoteo  Creek . 

11,  484708,  3762642  . 

11,  481625,  3764986. 

Bautista  Creek  (east)  . 

11,  528791,  3720143  . 

11,  527304,  3719071. 

Bautista  Creek  (middle)  . 

11,  526904,  3718922  . 

11,  518771,  3721743. 

Bautista  Creek  (west)  . 

11,  517140,  3723124  . 

11,  514531,  3727407. 

(ii)  Map  of  Santa  Ana  Management 
Unit  follows: 


Creek 


Lakes 
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General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Santa  Ana  Management  Unit 


NIojavr 
Mgmt  Unit 


\  . 


'  -  Big  Beer  s 

!  Cr  V  Jieear  Creek  = 


!  Walerrr}an 


San  Bernardino 
County 


;  '  r-— «  "V 

Jj**  '  "  .SantaAna 

-y.  /{T^' — \  Mgmt  Unit 

Riverside 

;>--prai)oFfco(f  ; 

Control  Basin  y 


\  Salton 

^  f  MgmtUnit 


- 


1  -  Prado  0am 

iTt .  Utetsk 


CAUFORNIA 


LaftfltrAncI  4 


.iniaav'*’  S 


« -  p  Wip  »4»^  piv  €r  iOnffetwce.^r 

liMit^^l^n  connuon^' to  and  ot 
r  S  .eohHa^a  to  Omwx^r  Or  M 


a2  C^nty  li 


Sail  Diego 
IV'Igmt  Unit 


CALIFORtsHA 


•■■Cntical  Habitat 
Management  Units 
I2~j  Counties 
—  Rivers 


(9)  San  Diego  Management  Unit. 


Stream  segment 


Start:  UTM  Zone,  E,  N  End:  UTM  Zone,  E,  N 


DeLuz  Creek  .  1 1 ,  469888,  3700258  .  11,  470085,  3697512. 

Santa  Margarita  River .  1 1 ,  481662,  3699235  .  11,  476206,  3695949. 

Temecula  Creek  .  11,51 7749,  3695379  .  1 1 ,  51 41 70,  3698604. 

Pilgrim  Creek  . .  1 1 ,  471495,  3681 452  .  11, 468703,  3677979. 

San  Luis  Rey  (a) .  11,  521911,  3678001  .  11,  515935,  3681292. 


San  Luis  Rey  (b) .  11,511 327,  3681 486 

San  Luis  Rey  (c)  .  1 1 ,  509443,  3679678 

San  Luis  Rey  (d) . .  1 1 ,  503450,  3681 703 

San  Luis  Rey  (e) .  1 1 ,  500948,  3684975 

San  Luis  Rey  (f) .  1 1 ,  497754,  3689394 


11.  510983,  3681512. 
11,  508633,  3679673. 
11,  502102,  3684334. 
11,  497954,  3689280. 
11.  497376,  3690144. 
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‘  “■  - -  - —  ■  '■  ■■  -  -  ■■■  “  - . - 

- - 

stream  segment 

Start:  UTM  Zone,  E,  N 

End:  UTM  Zone,  E,  N 

[  San  Luis  Rey  (g) . 

- 1 

11,  497295,  3690329  . 

11.  496153.  3690759. 

San  Luis  Rey  (hj . . . . 

11,  496081,  3690813  . 

11,  495783,3690993. 

San  Luis  Rey  (i)  . 

1 1 ,  489568,  3690435  . 

1 1 .  485862,  3687887. 

San  Luis  Rey  (j) . 

1 1 ,  485350,  3687335  . 

11,  463676,  3673857. 

Agua  Hedionda  Creek  (right  fork)  . 

11,  478544,  3668255  . 

1 1 .  478368,  3668540. 

Agua  Hedionda  Creek  (left  fork) . 

11,  479102,  3668675  . 

1i: 478368,  3668540. 

Agua  Hedionda  Creek  (east)  . 

1 1 .  478368,  3668540  . 

11,  477313,  3668413. 

Agua  Hedionda  Creek  (west)  . 

11,  477300,  3668395  . 

11,  476338,  3667736. 

Santa  Ysabel  River . 

11.  510002,  3661282  . 

11.  513775,  3664649. 

San  Diego  River  (north) . 

11,  524742,  3650609  . 

11,  524200,  3648866. 

San  Diego  River  (south)  . 

11.  524334,  3648051  . 

11,  521806,  3645774. 

Sweetwater  River  (east)  . 

11,  506745,  3622685  . 

11.  505588,  3621746. 

Sweetwater  River  (west) . 

11,  505445,  3621626  . 

11,  503989,  3619356. 

(ii)  Map  of  San  Diego  Management 
Unit  follows;  . 
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General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
San  Diego  Managernent  Unit 
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MCe  AOiilur  Kti  -  —  ' 

^  ■  Cams  MCS  to 

PiJSsnOijqr^’VAftoCi^iiuwOtttoR 
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£  QUi to 'UiStl'ilMtoljMV  .  '::^v 'T' 
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LgveflnifkiMea  :  '  ‘ 

bn4lCCMv«to^l!lf  to  *4  Alto  of  P«mft¥iril*V^SF^^ 
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■!-^R*msheS^O«to&d*#CenJrtto  j 


CALIFORNIA 


Critical  Habitat 
Management  Units 
Counties 


Interstates 

Rivers 

Lakes 


(10)  Kern  Management  Unit. 


Stream  segment 


11,  380211,  3948598. 
11,  375779,  3947268. 
11,  393671,  3954409, 


11,  393579,  3955510 
U,  379924,  3948465 
11,  395263,  3954472 


South  Fork  Kem  River  (east) 
South  Fork  Kem  River  (west) 
Canebrake  Creek . 


(ii)  Map  of  Kern  Management  Unit 
follows: 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Rules  and  Regulations 


509 


General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Kern  Management  Unit 


Tulare 

County 


Canebrake  Creek 


Sprague 

Ranch 


'Isabella 

.Lake 


Hafenfield 
Ranch  MP 


CAUFORNIA 


CALIFORNIA 


Critical  Habitat 
Management  Units 
Counties 


State  Highways 

Rivers 

Lakes 


(11)  Mojave  Management  Unit.  (i) 


Stream  segment 

Start:  UTM  Zone,  E,  N  j 

End:  UTM  Zone.  E.  N 

Mojave  River . 

11,  469646,  3844680  .  ! 

11,  476583,  3814381. 

Holcomb  Creek  . 

11.  503127,  3796007  . 

1 1 .  488326,  3794046. 

Deep  Creek . 

1 1 .  488326,  3794046  . 

11,  478190,  3800025. 

West  Fork  Mojave  River  . 

11,  478190,  3800025  . 

11,  469339,  3796375. 

(ii)  Map  of  Mojave  Management  Unit 
follows: 
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CAUFORNIA 


San  Bernardino 
County 


Lucerne  Lake 


Hotcomb  Creek 


~Mo)ave  Rver 
Forks  Reservoir 


General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
..  Mojave  Management  Unit 


•"■■Critical  Habitat  - State  Highways 

Management  Units - Rivers 

%  Counties  Lakes 

—  Interstates 


.  CALIFORNIA 


(12)  Salton  Management  Unit.  (i) 


Stream  segment 

Start:  UTM  Zone,  E.  N 

End;  UTM  Zone,  E,  N 

San  Felipe  Creek . 

1 1 ,  549258,  3662280  . 

11,  514349,  3770661  . 

11.  535835,  3672883. 

11,  513502,  3770687. 
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Riverside 

County 


CAUFORNIA 


SaltoB 

Unit 


Salton 
;  Se  a  ; 


(13)  Amargosa  Management  Unit.  (i) 


(ii)  Map  of  Salton  Management  Unit 
follows: 


Oak  Gten  Crfl" 


CrfiaL-  ,  ^  - ^ 

San  Bernardino 

S  County 


.SantaAna  ^ 

^Igrat  Unit  ~>v__ 


V  <  S 

' 'i 


Vail  Lake — ^  0^ 


San  Diego 
County 


San  Diego 
^Igntt  Unit 


Lake  ^ _ 

i  (/  Santa  Isabel 


1  Imperial 
County 


CALIFORNIA 


•■•Critical  Habitat  - State  Highways 

Management  Units  —  Rivers 
Counties  i:  :  ;  Lakes 

_ Interstates 
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(ii)  Map  of  Aniargosa  Management 
Unit  follows: 


Ash  Meadows 
NWR 


Nye 

County 


Inyo 

County 


Clark 

County 


Faliranagat  \ 
Klgmt  Unit 


.Amargosa 
^Igmt  Unit 


Willow 

Creek 


San  Bernardino 
County 


•■■Critical  Habitat  * 

National  Wildlife  Refuge 
r-  j  States 
Counties 


State  Highways 

Rivers 

Lakes 

Management  Units 


Stream  segment 

Start:  UTM  Zone,  E,  N 

11,  569473,  3967513  . 

11,  574000,  3962736  . 

11.  559404,  4038346  . 

11,  557831,  4036089  . 

11,  561026,  4028705  . 

1 1 ,  562783,  4025401  . 

11,  563507,  4025681  . 

End:  UTM  Zone,  E,  N 

Amargosa  River  . 

Willow  Creek . 

Soda  Springs — Ash  Meadows  NWR  . 

Lower  Fairbanks — Ash  Meadows  NWR  . 

Crystal  Reservoir-Ash  Meadows  NWR . . 

North  Tubbs — Ash  Meadows  NWR  . 

South  Tubbs — Ash  Meadows  NWR  . 

11,  570730,  3958035. 

11,  572077,  3960419. 

11,  559130,  4038028. 

11,  557907,  4035290. 

11,  561308,  4028268. 

11,  562971,  4025329. 

1 1 ,  563484,  4025649. 
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(14)  Little  Colorado  Management  (i) 

Unit. 


Stream  segment 

Start:  UTM  Zone,  E.  N 

End:  UTM  Zone,  E.  N 

West  Fork  Little  Colorado  River  . 

Little  Colorado  River  . 

12,  636971,  3758442  . 

12,  642537,  3763668  . 

12, 642537,  3763668. 

12,  647842,  3773009. 

(ii)  Map  of  Little  Colorado 
Management  Unit  follows; 


J 
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General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Little  Colorado  M-anagement  Unit  ' 


Litde  Colorado 
Nlgmt  Unit 


Roosoxelt 
Mgmt  Unit 


Critical  Habitat 
Management  Units 
r~  I  States 


Counties 
US  Highways 
State  Highways 


Virgin  River 
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(ii)  Map  of  Virgin  Management  Unit 
follows: 


Lincoln 

County 


\  Washington 

^  County 


UTAH 

^IZONA 
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jLake' 

■Meab 


,d  -.;uppjsr#ricl  of 


Critical  Habitat 
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(16)  Pahranagat  Management  Unit. 


(i) 
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(17)  Bill  Williams  Management  Unit, 
(i) 


Stream  segment 

Start:  UTM  Zone,  E.  N 

End:  UTM  Zone,  E,  N 

Big  Sandy  River . . . 

Big  Sandy  River  (Alamo  Lake)  . 

Santa  Maria  River  (Alamo  Lake)  . .■? . 

Bill  Williams  River  (Alamo  Lake)  . 

Bill  Williams  River  (middle)  . 

Bill  Williams  River  (west)  . 

12,  261621,  3843406  . 

12,  266124,  3806764  . 

12.  274410.  3798130  . 

12.  263610,  3795533 

12,  254565,  3788878  . 

12,  229050,  3794316  . 

12,  259631,  3818574. 

12,  267166,  3799203. 

12,  267166,  3799203 

12.  267166,  3799203. 

12,  240599,  3791815. 

11,  219463,  3796378. 

(ii)  Map  of  Bill  Williams  Management 
Unit  follows: 
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General  Locations  of  Qritical  Habitat  for  the  Southwestern  WHIow  Flycatcher 
Bill  Williams  Management  Unit 


BillWaiiams 
Mgmt  Unit 
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M^mt  Unit 
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Mohave 

County 


Lake^f 
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iill  Williams 

i  NWR 


Planet 

Ranch 


La  Paz 
County 


Parkn  to  Southerly  International 
Boundary  Mgmt  Unit 


^»Cntical  Habitat 
^iimf  Management  Units 
r/Zj  Counties 

fXd  National  Wildlife  Refuge 

—  US  Highways 

—  Rivers 


(18)  San  Juan  Management  Unit. 


(i) 


Stream  segment 

Los  Pinos  River  . 

San  Juan  River  (north  bank)  (a) . 

San  Juan  River  (north  bank)  (b) . 

San  Juan  River  (north  bank)  (c) . 

San  Juan  River  (north  bank)  (d) . 


Start:  UTM  Zone,  E,  N 


End:  UTM  Zone,  E,  N 


13.  270002,  4121643 
12,  645196,  4125489 
12,  643496,  4126221 
12,  642048,  4126642 
12.  639237,  4127496 


13.  269247,  4127372. 
12,  644259,  4125816. 
12.  643087,  4126308. 
12,  641584,  4126669. 
12,  638861,  4126738. 
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Stream  segment 


San  Juan  River  (north  bank)  (e)  . 
San  Juan  River  (north  bank)  (f)  .. 
San  Juan  River  (north  bank)  (g)  . 
San  Juan  River  (north  bank)  (h)  . 
San  Juan  River  (north  bank)  (i) 
San  Juan  River  (north  bank)  (j)  . 
San  Juan  River  (north  bank)  (k) 
San  Juan  River  (north  bank)  (I)  . 
San  Juan  River  (north  bank)  (m) 
San  Juan  River  (north  bank)  (n) 
San  Juan  River  (north  bank)  (o) 


Start:  UTM  Zone,  E,  N 


12,  638284,  4126485 
12,  637202,  4126657 
12,  636634,  4127216 
12,  629380,  4126564 
12,  625734,  4125285 
12,  623718,  4124823 
12,  622161,  4123347 
12,  622386,  4122629 
12,  617636,  4121043 
12,  614411,  4119430 
12, 614014,  4118335 


End:  UTM  Zone,  E.  N 


12,  637792,  4126469. 
12,  637106,  4126797. 
12,  634726,  4127362. 
12.  629093,  4126125. 
12,  625705,  4125263. 
12,  622438,  4124358. 
12,  622295,  4122911. 
12,  622370,  4122575. 
12.  617515,  4120863. 
12,  614122,  4118982. 
12,  613916,  4117990. 


(ii)  Map  of  San  Juan  Management  Unit 
follows: 
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General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
San  Juan  Management  Unit 
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Critical  Habitat 
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(19)  Powell  Management  Unit, 


Stream  segment 


12,  419459,  4107235. 


12,  417429,  4120619 


Paria  River 


(ii)  Map  of  Powell  Management  Unit 
follows: 
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General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Powell  Management  Unit 


(20)  Verde  Management  Unit.  (i) 


Stream  segment 


Verde  River  (north)  (a) 
Verde  River  (north)  (b) 
Verde  River  (north)  (c) 
Verde  River  (north)  (d) 
Verde  River  (north)  (e) 


Start;  UTM  Zone.  E.  N 


12,  402583.  3854022 
12, 417505,  3832092 
12,  417492,  3831154 
12.  418260,  3830003 
12,  420842.  3821249 


End:  UTM  Zone.  E,  N 


12.  417654,  3832237. 
12.  417501,  3831831. 
12,  417486,  3830684, 
12,  420778,  3821249. 
12,  420946,  3821249. 
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Stream  segment 


12.  428120,  3814335. 
12,  432660,  3767298. 
12,  436961,  3756352. 


12,  421564,  3821197 
12,  438102,  3793821 
12,  434407,  3760594 


Verde  River  (north)  (f) 
Verde  River  (middle)  . 
Verde  River  (south)  .. 


(ii)  Map  of  Verde  Management  Unit 
follows: 
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north  to  south 
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im'iT  Management  Units 
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(21)  Roosevelt  Management  Unit. 
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Stream  segment  ! 

Start:  UTM  Zone,  E,  N 

End;  UTM  Zone,  E,  N 

Tonto  Creek  . 

Salt  River  . 

j  12,  477856,  3734906  . 

1  12,  500594,  3724174  . 

12,  474349,  3773074. 

12,  518565,  3725825. 

(ii)  Map  of  Roosevelt  Management 
Unit  follows: 


General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Roosevelt  Management  Unit 
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ARIZONA 


Gila. 

County- 


,.-Roose\’eh 
^Igint  Unit 


Maricopa 

County 


ARIZONA 


US  Highways 
State  Highways 
Rivers 
Lakes 


Cntical  Habitat 
Management  Units 
Counties 
Cities 


(22)  Middle  Gila  and  San  Pedro 
Management  Unit. 


Stream  segment 


12.  476979,  3662407 
12,  525343,  3640631. 


Gila  River  . 

San  Pedro  River  (d) 
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Stream  segment 

Start:  UTM  Zone,  E,  N 

End:  UTM  Zone,  E.  N 

San  Pedro  River  (c)  . 

12. 525384,  3640762  . 

12.  525584,  3641024. 

San  Pedro  River  (b) . 

12, 525629,  3641438  . 

1  12,  525358,  3641744. 

San  Pedro  River  (a) . 

12,  525001,  3641712  . 

12.  520287,  3649594. 

(ii)  Map  of  Middle  Gila  and  San  Pedro 
Management  Unit  follows: 


p  General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 

Middle  Gila  /  San  Pedro  Management  Unit 


(23)  Upper  Gila  Management  Unit.  (i) 
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Gila  River  (east)  (a) 
Gila  River  (east)  (b) 
Gita  River  (east)  (c) 
Gila  River  (east)  (d) 
Gila  River  (east)  (e) 
Gila  River  (east)  (f)  . 
Gila  River  (east)  (g) 
Gila  River  (east)  (h) 
Gila  River  (east)  (i)  . 
Gila  River  (east)  Q)  . 
Gila  River  (east)  (k) 
Gila  River  (east)  (I)  . 
Gila  River  (east)  (m) 
Gila  River  (east)  (n) 
Gila  River  (east)  (o) 
Gila  River  (east)  (p) 
Gila  River  (east)  (q) 
Gila  River  (east)  (r)  , 
Gila  River  (east)  (s) 
Gila  River  (east)  (t)  . 
Gila  River  (east)  (u) 
Gila  River  (middle)  .. 
Gila  River  (west)  . 


Stream  segment 


Start;  UTM  Zone,  E,  N^T  End:  UTM  Zone.  E.  N 


12,  734274,  3662473 
12,  728580,  3655097 
12,  728427,  3654997 
12,  728113,  3654588 
12,  727498,  3653376 
12,  727387,  3653367 
12,  726825,  3652154 
12,  726395,  3651745 
12.  724538,  3649297 
12,  723879.  3648880 
12,  723626,  3648220 
12. 723726,  3647982 
12,  723769,  3647188 
12.  724871,  3643867 
12.  724794,  3642783 
12, 724913,  3640498 
12,  725055,  3639520 
12.  725319,  3639100 
12, 725376,  3638811 
12,  724616,  3636306 
12. 724979,  3631107 
12,  717951.  3623479 
12,  639563,  3639230 


12,  728739,  3655290. 
12,  728537,  3655057. 
12,  728137,  3654656. 
12,  727938,  3654314. 
12,  727395,  3653367. 
12,  727033,  3652562. 
12,  726768.  3652095. 
12,  726361,  3651686. 
12,  724416,  3649186. 
12,  723637,  3648711. 
12,  723707,  3648074. 
12,  723726.  3647894. 
12,  725465,  3644450. 
12,  724533,  3643574. 
12,  724788,  3641978: 
12,  724873,  3640376. 
12.  724887,  3639586. 
12,  725232,  3639274. 
12,  724678,  3636350. 
12,  723917,  3635619. 
12,  723787,  3635503. 
12.  675537,  3624185. 
12,  588063,  3662184. 


(ii)  Map  of  Upper  Gila  Management 
Unit  follows: 
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Genera]  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Upper  Gila  Management  Unit  . 
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I  segments  a-u  run 
I  north  to  south 


UBar 
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^fiddle  Gila'Saii  Pedro 
Management  Unit 
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County 


t  ^  E  bRd  of  San  Carlos  IR  - 
j2^0er  ^  Eiarv^n  Rat. 


Durican.  AZ  . 
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'S:r  aoddf  Middle  So*  Caiybn 

©‘•Torissy  CjrcwfttjeiK'e  * 


Critical  Habitat  Counties 

Management  Units  0  Cities 
States  r;7^i  Lakes 


(24)  Santa  Cruz  Management  Unit.  (i) 


Stream  segment 

Start:  UTM  Zone,  E.  N 

End:  UTM  Zone,  E,  N 

Santa  Cruz  River  . . . 

Cienega  Creek  . 

Empire  Gulch  (west)  . 

Empire  Gulch  (confluence  with  Cienega  Creek)  . 

12.  502742,  3480432  . 

12,  543034,  3528728  . 

12.  534569,  3516911  . 

12.  538826,  3519337  . 

12, 495504.  3501179. 

12,  538757,  3515860. 

12,  534222.  3516970. 

12,  538662,  3518116. 

(ii)  Map  of  Santa  Cruz  Management 
Unit  follows; 


General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Santa  Cruz  Management  Unit 
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Santa  Cruz 
County 


j  *  Ch^es  Sidirwi  Rd  .  , 

3  - 

]A4-  UTM  E;  35^S|^' 

^nto  UTM  ^|MiE3Ster 
6  UTM 


ARIZONA 


Cntical  Habitat 
Management  Units 
Counties 


Interstates 
State  Highways 
Rivers 


(25)  San  Francisco  Management  Unit 


Stream  segment 


San  Francisco  River  (north)  (west  segment) 
San  Francisco  River  (north)  (east  segment) 
San  Francisco  River  (middle)  (New  Mexico) 
San  Francisco  River  (south)  (Arizona)  . 


12,  675606,  3745177. 
12,  699562,  3745269. 
12.  697331,  3680357. 
12.  681790,  3679428. 


12.  666982,  3748335 
12,  678191,  3744748 
12.  693857.  3703486 
12,  661571,  3670502 
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(ii)  Map  of  San  Francisco 
Management  Unit  follows: 


General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
San  Francisco  Management  Unit 
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(26)  Hassayampa  and  Agua  Fria  (i) 

Management  Unit. 
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Stream  segment 


Hassayampa  River 


j  Start:  UTM  Zone.  E,  N  j  End:  UTM  Zone.  E.  N 
.  12.  342308.  3757092  .  |  12.  345848.  3751261. 


(ii)  Map  of  Hassayampa  and  Agua  Fria 
Management  Unit  follows; 


General  Locations  o^  Critical  Habitat  ^or  the.  Southwestern  Willow  Flycatcher 
Hassayampa  /  Agua  Fria  Management  Unit  ^ 


Yavapai 

County 


^ickenburg 
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County 
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ARIZONA 
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(27)  San  Luis  Valley  Management 
Unit. 


(i) 
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Conejos  River  (a) . 

Conejos  River  (b) . 

Conejos  River  (c) . 

Conejos  River  (d) . 

Rio  Grande  Alamosa  NWR  (a)  .. 
Rio  Grande  Alamosa  NWR  (b)  .. 
Rio  Grande  Alamosa  NWR  (c)  .. 
Rio  Grande  Alamosa  NWR  (d)  .. 
Rio  Grande  Alamosa  NWR  (e)  .. 
Rio  Grande  Alamosa  NWR  (f)  ... 
Rio  Grande  Alamosa  NWR  (g)  .. 
Rio  Grande  Alamosa.NWR  (h)  .. 
Rio  Grande  Alamosa  NWR  (i)  ... 
Rio  Grande  Alamosa  NWR  (j)  ... 
Rio  Grande  Alamosa  NWR  (k)  .. 
Rio  Grande  Alamosa  NWR  (I)  ... 
Rio  Grande  Alamosa  NWR  (m) 
Rio  Grande  Alamosa  NWR  (n)  . 
Rio  Grande  Alamosa  NWR  (o)  . 
Rio  Grande  Alamosa  NWR  (p)  . 
Rio  Grande  Alamosa  NWR  (q)  . 
Rio  Grande  Alamosa  NWR  (r)  .. 
Rio  Grande  Alamosa  NWR  (s)  . 
Rio  Grande  Alamosa  NWR  (t)  .. 
Rio  Grande  Alamosa  NWR  (u)  . 
Rio  Grande  Alamosa  NWR  (v)  . 
Rio  Grande  Alamosa  NWR  (w) 
Rio  Grande  Alamosa  NWR  (x)  . 
Rio  Grande  Alamosa  NWR  (y)  . 
Rio  Grande  Alamosa  NWR  (z)  . 
Rio  Grande  Alamosa  NWR  (aa) 
Rio  Grande  Alamosa  NWR  (bb) 
Rio  Grande  (south)  . 


Stream  segment 


Start:  UTM  Zone,  E.  N 


End:  UTM  Zone,  E,  N 


1.3,  429852,  4128272  . 

13,  428787.  4127864  . 

13,  426944,  4126743  . 

13,  426839,  4126661  . 

13,  425015,  4146872  . 

13,  425325,  4145894  . 

13,  425993,  4145065  . 

13,  426007,  4144674  . 

13, 426375,  4144517  . 

13.  426597,  4144617  . 

13,  426772,  4144724  . 

13, 427054,  4144318  . 

13,  426927,  4144080  . 

13,  427035,  4143868  . 

13,  427220,  4143816  . 

13,  427393,  4143996  . 

13,  427666,  4143776  . 

13.  427915,  4143464  . 

13,  428181,  4143345  . 

13,  428459,  4143470  . 

13,  428708,  4143582  . 

13,  429166,  4143276  . 

13,  430052,  4142873  . 

13.  430498.  4142399  . 

13,430614,  4138902  . 

13,  431001,  4137666  . 

13,  432176,  4135160  . 

13,  432643,  4134711  . 

13,  432779,  4134527  . 

13,  432856,  4134398  . 

13.  432979.  4134165  . 

13,  433594,  4133899  . 

13,  434064,  41120967  ... 


13,  430156,  4128249. 
13,  429759.  4128320. 
13,  428019,  4127483. 
13,  426944,  4126712. 
13,  424689,  4146861. 
13,  425218,  4146803. 
13,  425968,  4145195. 
13,  425947,  4144875. 
13,  426158,  4144551. 
13,  426539,  4144526. 
13.  427043,  4144549. 
13,  427082,  4144368. 
13,  426966,  4144240. 
13,  426910,  4143984. 
13,  427093,  4143789. 
13.  427293.  4143901. 
13,  427440,  4144028. 
13,  427792,  4143694. 
13.  427986,  4143362. 
13,  428228,  4143377. 
13.  428673,  4143555. 
13,  428800,  4143661. 
13,  429858,  4142950. 
13,  430209,  4142812. 
13,  430557,  4142367. 
13.  430612,  4138731. 
13,  431001,  4137611. 
13,  432171,  4134988. 
13,  432715,  4134634. 
13.  432802,  4134495. 
13,  432938,  4134250. 
13.  433579,  4134077. 
13,  432747,  4103848. 


(ii)  Map  of  San  Luis  Valley 
Management  Unit  follows: 
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General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
San  Luis  Valley  Management  Unit 


■(J  =  *  ^  i  1 
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(28)  Upper  Rio  Grande  Management 


Stream  segment 


Rio  Grar>de  (north) . 

Rio  Grande  (south)  . 

Coyote  Creek . 

Rio  Grartde  del  Rancho 
Rio  Fernando  . 


13,  434154,  4021496 
13,  403328,  3985181 
13,  479246.  4005468 
13.  447971,  4012369 
13.  447152,  4028423 


13,  404034,  3994489. 
13,  403319,  3986279. 
13,  480419.  3997620. 
13,  446044,  4021640. 
13.  446856,  4028320. 


(ii)  Map  of  Upper  Rio  Grande 
Management  Unit  follows: 
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General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Upper  Rio  Grande  Management  Unit 


(29)  Middle  Rio  Grande  Management  (i) 
Unit. 


Stream  segment 

Start:  UTM  Zone,  E,  N 

End:  UTM  Zone,  E,  N 

Rio  Grande  . 

13,  343067,  3856213  . 

13,  298922,  3683834. 

(ii)  Map  of  Middle  Rio  Grande 
Management  Unit  follows: 


‘I 


Sevilietax' 

'>NWRCX 


Counties 
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j  General  Locations  of  Critical  Habitat  for  the  Southwestern  Willow  Flycatcher 
Middle  Rio  Grande  Management  Unit 
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Dated:  December  11,  2012. 

Michael  |.  Bean, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

ira  Hoc.  2012-.10634  Filed  1-2-1.1;  8:4.';  ani| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

8CFR  Parts  103  and  212 

[CIS  No.  2519-2011;  DHS  Docket  No. 
USCI&-201 2-0003] 

RIN  1615-AB99 

Provisional  Unlawful  Presence  Waivers 
of  Inadmissibility  for  Certain 
Immediate  Relatives 

agency:  U.S.  Citizenship  and 
Immigration  Services,  DHS. 

ACTION:  Final  rule. 

summary:  On  April  2,  2012,  U.S. 
Citizenship  and  Immigration  Services 
(USCIS)  published  a  proposed  rule  to 
amend  its  regulations  to  allow  certain 
immediate  relatives  of  U.S.  citizens  who 
are  physically  present  in  the  United 
States  to  request  provisional  unlawful 
presence  waivers  prior  to  departing 
from  the  United  States  for  consular 
processing  of  their  immigrant  visa 
applications.  This  final  rule  implements 
the  provisional  unlawful  presence 
waiver  process.  It  also  finalizes 
clarifying  amendments  to  other 
provisions  within  our  regulations.  The 
Department  of  Homeland  Security 
(DHS)  anticipates  that  these  changes 
will  significantly  reduce  the  length  of 
time  U.S.  citizens  are  separated  from 
their  immediate  relatives  who  engage  in 
consular  processing  abroad.  DHS  also 
believes  that  this  new  process  will 
reduce  the  degree  of  interchange 
between  the  U.S.  Department  of  State 
(DOS)  and  USCIS  and  create  greater 
efficiencies  for  both  the  U.S. 

Government  and  most  provisional 
unlawful  presence  waiver  applicants. 

DHS  reminds  the  public  that  the  filing 
or  approval  of  a  provisional  unlawful 
presence  waiver  application  will  not: 
Confer  any  legal  status,  protect  against 
the  accrual  of  additional  periods  of 
unlawful  presence,  authorize  an  alien  to 
enter  the  United  States  without  securing 
a  visa  or  other  appropriate  entry 
document,  convey  any  interim  benefits 
(e.g.,  employment  authorization,  parole, 
or  advance  parole),  or  protect  an  alien 
from  being  placed  in  removal 
proceedings  or  removed  from  the  United 
States  in  accordance  with  current  DHS 
policies  governing  initiation  of  removal 
proceedings  and  the  use  of  prosecutorial 
discretion. 

DATES:  This  fine)  rule  is  effective 
March  4,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roselyn  Brown-Frei,  Office  of  Policy 
and  Strategy,  Residence  and 
Naturalization  Division,  U.S. 

Citizenship  and  Immigration  Services, 


Department  of  Homeland  Security,  20 
Massachusetts  Avenue  NW., 

Washington,  DC  20529-2099, 

Telephone  (202)  272-1470  (this  is  not  a 
toll  free  number). 
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SUPPLEMENTARY  INFORMATION: 

I.  Executive  Summary 

A.  Purpose  of  the  Regulatory  Action 
1.  Need  for  the  Regulatory  Action 

Certain  spouses,  children,  and  parents 
of  U.S.  citizens  (immediate  relatives) 
who  are  in  the  United  States  are  not 
eligible  to  apply  for  lawful  permanent 
resident  (LPR)  status  while  in  the 
United  States.  Instead,  these  immediate 
relatives  must  travel  abroad  to  obtain  an 
immigrant  visa  from  the  Department  of 
State  (DOS)  to  return  to  the  United 
States  to  request  admission  as  an  LPR, 
and,  in  many  cases,  also  must  request 
from  the  Department  of  Homeland 
Security  (DHS)  a  waiver  of 
inadmissibility  as  a  result  of  their 
unlawful  presence  in  the  United  States. 
Currently,  these  immediate  relatives 


cannot  apply  for  the  waiver  until  after 
their  immigrant  visa  interviews  abroad. 

As  a  result,  these  immediate  relatives 
must  remain  outside  of  the  United 
States,  separated  from  their  U.S.  citizen 
spouses,  parents,  or  children,  while 
USCIS  adjudicates  their  waiver 
applications.  In  some  cases,  waiver 
application  processing  can  take  well 
over  one  year,  prolonging  the  separation 
of  these  immediate  relatives  from  their 
U.S.  citizen  spouses,  parents,  and 
children.  In  addition,  the  action 
required  for  these  immediate  relatives  to 
obtain  LPR  status  in  the  United  States— 
departure  from  the  United  States  to 
apply  for  an  immigrant  visa  at  a  DOS 
consulate  abroad — is  the  very  action 
that  triggers  the  unlawful  presence 
inadmissibility  grounds  under  section 
212(a)(9)(B)(i)  of  the  Immigration  and 
Nationality  Act  (INA),  8  U.S.C. 
1182(a)(9)(B)(i).  As  a  result  of  the  often 
lengthy  processing  times  and 
uncertainty  about  whether  they  qualify 
for  a  waiver  of  the  unlawful  presence 
inadmissibility  grounds,  many 
immediate  relatives  who  may  qualify  for 
an  immigrant  visa  are  reluctant  to 
proceed  abroad  to  seek  an  immigrant 
visa. 

2.  Provisional  Unlawful  Presence 
Waiver  Process 

Through  this  final  rule,  DHS  is 
changing  its  current  process  for  the 
filing  and  adjudication  of  certain 
waivers  of  inadmissibility  for  eligible 
immediate  relatives  of  U.S.  citizens, 
who  are  physically  present  in  the 
United  States  but  will  proceed  abroad  to 
obtain  their  immigrant  visas.  The  new 
waiver  process  will  allow  eligible 
immediate  relatives  to  apply  for  a* 
provisional  unlawful  presence  waiver 
while  they  are  still  in  the  United  States 
and  before  they  leave  to  attend  their 
immigrant  visa  interview  abroad.  DHS 
anticipates  that  this  new  provisional 
unlawful  presence  waiver  process  will 
significantly  reduce  the  time  that  U.S. 
citizens  are  separated  from  their 
immediate  relatives.  USCIS’s  approval 
of  an  applicant’s  provisional  unlawful 
presence  waiver  prior  to  departure  also 
will  allow  the  DOS  consular  officer  to 
issue  the  immigrant  visa  without  further 
delay,  if  there  are  no  other  grounds  of 
inadmissibility  and  if  the  immediate 
relative  is  otherwise  eligible  to  be  issued 
an  immigrant  visa. 

3.  Legal  Authority 

The  Homeland  Security  Act  of  2002, 
Public  Law  107-296  (Homeland 
Security  Act  of  2002),  section  102, 116 
Stat.  2135,  6  U.S.C.  112,  and  INA 
section  103,  8  U.S.C.  1103,  charge  the 
Secretary  of  Homeland  Security 
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(Secretary)  with  the  administration  and 
enforcement  of  the  immigration  and 
naturalization  laws.  The  Secretary  is 
implementing  this  provisional  unlawful 
presence  waiver  process  under  the 
broad  authority  to  administer  DHS  and 
the  authorities  provided  under  the 
Homeland  Security  Act  of  2002,  the 
immigration  and  nationality  laws,  and 
other  delegated  authority.  The 
Secretary’s  discretionary  authority  to 
waive  the  ground  of  inadmissibility  for 
unlawful  presence  can  be  found  in  INA 
section  212(a){9)(B){v),  8  U.S.C.  ' 
1182(aK9)(B)(v).  The  regulation 
governing  certain  inadmi.ssibility 
waivers  is  8  CFR  212.7.  The  fee 
.schedule  for  provisional  unlawful 
presence  waiver  applications  is  found  at 
8  CFR  103.7(b)(i)(i)(AA). 

B.  Summary  of  the  Major  Provisions  of 
the  Regulatory  Action 

On  April  2,  2012,  U.S.  Citizenship 
and  Immigration  Services  (USCIS) 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM),  which  outliiunl 
the  provisional  unlawful  presence 
waiver  process.  See  Provisional 
Unlawful  Presence  Waivers  of 
Inadmissibility  for  Certain  Immediate. 
Relatives,  77  FR  19902  (April  2,  2012). 
After  careful  consideration  of  the  public 
comments,  DHS  adopts  most  of  the 
proposed  regulatory  amendments 
without  change,  except  for  the 
provisions  noted  below: 

1.  Section  103.7(c)(3)(i) 

In  the  propo.sed  rule,  DHS  noted  in 
the  supplementary  text  that  applicants 
for  a  provisional  unlawful  presence 
waiver  cannot  seek  a  fee  waiver  for  the 
Form  1-601 A  filing  fees  or  the  required 
biometric  fees.  See  77  FR  at  19910.  DHS 
incorrectly  referenced  proposed 
regulatory  text  at  8  CFR  103.7(b)(l)(i)(C) 
and  inadvertently  omitted  the  correct 
citation  to  the  regulatory  provision 
being  amended  and  the  amendatory 
text.  DHS  has  corrected  this  error  and 
has  included  an  amendment  to  8  CFR 
103.7(c)(3)  in  this  final  rule  to  clarify 
that  fee  waivers  are  not  available  for  the 
biometric  or  filing  fees  for  the  Form  I- 
601A.  See  section  103.7(c)(3)(i). 

2.  Section  212.7(a)(4)(iv) 

DHS  proposed  an  amendment  to  8 
CFR  212.7(a)(4)  to  provide  that 
termination  of  an  alien’s  conditional 
LPR  status  also  would  result  in 
automatic  revocation  of  an  approved 
waiver  of  inadmissibility.  See  77  FR  at 
19912  and  19921.  Several  commenters 
noted  that  INA  section  216(f),  8  U.S.C. 
1186a(f),  only  allows  for  automatic 
revocation  of  waivers  of  inadmi.ssibility 
approved  under  INA.  sections  212(h) 


and  (i),  8  U.S.C.  1182(h)  and  (i).  DHS 
agrees  and  has  revised  the  amendment 
to  8  CFR  212.7(a)(4)  to  clarify  that 
automatic  revocation  of  approved 
waivers  upon  termination  of  conditional 
resident  status  only  applies  to  approved 
waivers  based  on  INA  sections  212(h),  8 
U.S.C.  1 182(h)  (waivers  for  certain 
criminal  offenses),  and  INA  section 
212(i),  8  U.S.C.  1182(i)  (waivers  for 
fraud  or  willful  misrepresentation  of  a 
material  fact).  See  section 
212.7(a)(4)(iv). 

3.  Section  212.7(e)(1)  . 

During  discussions  about  the 
proposed  provisional  unlawful  presence 
waiver  process  and  how  it  would  affect 
aliens  in  removal  proceedings,  a 
question  arose  regarding  the  authority  of 
Department  of  Justice  (DOJ),  Executive 
Office  for  Immigration  Review  (EOIR) 
immigration  judges  (IJs)  and  whether  I)s 
would  adjudicate  Forms  I-601A  for 
aliens  in  removal  proceedings.  DHS 
determined  that  it  would  be  more 
efficient  and  appropriate  to  have  Form 
I-601A  waivers  centralized  and 
adjudicated  by  one  agency,  USCIS, 
especially  given  the  intended 
streamlined  nature  of  the  process  and 
the  need  for  close  coordination  with 
DOS  once  a  waiver  is  decided.  DHS 
therefore  added  a  new  paragraph  to 
clarify  that  the  Application  for 
Provisional  Unlawful  Presence  Waiver, 
Form  I-601A,  will  be  filed  only  with 
USCIS,  even  if  an  alien  is  in  removal 
proceedings  before  EOIR.  See  section 
212.7(e)(1). 

4.  Section  212.7(e)(2) 

DHS  restructured  this  provision  and 
added  language  to  make  clear  that 
approval  of  the  provisional  unlawhil 
presence  waiver  is  discretionary  and 
does  not  constkule  a  grant  of  any  lawfid 
immigration  .status  or  create  a  period  of 
stay  authorized  by  the  Secretary  for 
purpo.ses  of  INA  section  212(a)(9)(B),  8 
U.S.C.  1182(a)(9)(B).  See  section 
212.7(e)(2)(i).  DHS  also  clarified  that  a 
pending  or  approved  provisional 
unlawful  presence  waiver  does  not 
authorize  any  interim  benefits  such  as 
employment  authorization  or  advance 
parole.  See  section  212.7(e)(2)(ii). 

5.  Section  212.7(e)(3) 

Many  commenters  asked  DHS  to 
expand  eligibility  for  the  provisional 
unlawful  presence  waiver  process  to 
other  categories  of  aliens  seeking  to 
immigrate  to  the  United  States.  DHS 
considered  the  ofemmentors’  suggestions 
but  is  limiting  the  provisional  unlawful 
presence  waiver  to  immediate  relatives 
of  U.S.  citizens.  After  as.sessing  the 
effectiveness  of  the  new  provisional 


unlawful  presence  waiver  process  and 
its  operational  impact,  DHS,  in 
consultation  with  DOS  and  other 
affected  agencies,  will  consider 
expanding  the  provisional  unlawful 
presence  waiver  process  to  other 
categories. 

6.  Former  Section  212.7(e)(4)(ii)(H) 

DHS  initially  proposed  to  reject  a 
provisional  unlawful  presence  waiver 
application  if  an  alien  has  not  indicated 
on  the  application  that  the  qualifying 
relative  is  a  U.S.  citizen  spouse  or 
parent.  .See  77  FR  at  19922.  DHS  has 
determined  that  this  criterion  is  more 
appropriate  for  an  adjudicative  decision 
and  that  this  assessment  should  not  be 
made  through  a  review  during  the 
intake  process.  Thus,  DHS  has  deleted 
this  rejection  criterion  in  the  final  rule. 

7.  Section  212.7(e)(4)(iv) 

DHS  proposed  excluding  aliens  from 
the  provisional  unlawful  presence 
waiver  process  who  were  already 
scheduled  for  their  immigrant  visa 
interviews  with  DO.S.  See  77  FR  at 
19921.  DHS  has  retained  this 
requirement.  DH.S  now  adds  language  to 
the  final  rule  to  clarify  when  an  alien  is 
ineligible  for  a  provisional  unlawful 
presence  waiver  because  of  a  previously 
scheduled  immigrant  visa  interview. 

USCIS  will  first  look  at  whether  the 
scheduled  immigrant  visa  interview  is 
based  on  the  approved  immediate 
relative  petition  (1-130  or  1-360)  that 
accompanies  the  Form  1-601A.  If  it  is, 
USCIS  will  then  look  at  the  Department 
of  .State’s  Consular  Consolidated 
Database  (CCD)  to  determine  the  date  on 
which  the  Department  of  State  initially 
acted  to  schedule  the  applicant  for  his 
or  her  immigrant  visa  interview  (i.e.,  the 
date  of  scheduling  it.self  and  not  the 
date  and  time  the  applicant  mu.st  appear 
for  the  interview). 

If  the  date  that  the  Department  of 
State  initially  acted  to  schedule  the 
immigrant  visa  interview  is  prior  to  the 
date  of  publication  of  this  final  rule, 
january  3,  2013,  then  the  alien  is 
ineligible  to  apply  for  a  provisional 
unlawful  presence  waiver.  If  the  date 
that  the  Department  of  State  initially 
acted  to  schedule  the  immigrant  visa 
interview  is  on  or  a//er  the  publication 
date  of  this  final  rule,  the  alien  is 
eligible  to  apply  for  a  provi.sional 
unlawful  presence  waiver.  The  actual 
date  and  time  that  the  alien  is  scheduled 
to  appear  for  the  interview  is  not 
relevant  for  the  eligibility 
determination.  This  rule  applies  even  if 
the  alien  failed  to  appear  for  his  or  her 
interview,  cancelled  the  interview,  or 
requested  that  the  interview  be 
rescheduled.  Therefore.  USCIS  may 
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reject  or  deny  any  Form  1-601 A  Tded  by 
an  alien  who  USCIS  determines  that  the 
Department  of  State  initially  acted  to 
schedule  an  initial  immigrant  visa 
interview  for  the  approved  immediate 
relative  petition  upon  which  the  Form 
1-601 A  is  based,  prior  to  the  date  of 
ptihlication  of  this  final  rule.  See  section 
212.7(e)(4)(iv). 

An  alien  who  is  ineligible  to  apply  for 
a  provisional  unlawful  presence  waiver 
because  of  a  previously  .scheduled 
immigrant  visa  interview  may  still 
qualify  fora  provisional  unlawful 
presence  waiver  if  he  or  she  has  a  new 
DOS  immigrant  visa  case  because  (1) 

DOS  terminated  the  immigrant  visa 
registration  associated  with  the 
previously  scheduled  interview,  and 
they  have  a  new  immediate  relative 
petition;  or  (2)  the  alien  has  a  new 
immediate  relative  petition  Tded  on  his 
or  her  behalf  by  a  different  petitioner. 

8.  Section  212.7(e)(4)(v) 

DHS  initially  proposed  excluding  all 
aliens  who  were  in  removal  proceedings 
from  the  provisional  unlawful  presence 
waiver  process,  except  those  who.se:  (1) 
Removal  proc:eedings  had  been 
terminated  or  dismissed:  (2)  Notices  to 
Appear  (NTAs)  had  been  cancelled;  or 
(3)  removal  proceedings  had  been 
administratively  closed  hut 
subsequently  were  reopened  to  grant 
voluntary  departure.  See  77  FR  at 
19922.  In  this  final  ride,  DHS  has  not 
used  the  initial  proposed  categories  of 
aliens  above.  Rather,  DH.S  has  decided 
to  allow  aliens  in  removal  proceedings 
to  participate  in  this  new  provisional 
unlawful  presence  w'aiver  process  if 
their  removal  proceedings  are 
administratively  clo.sed  and  have  not 
been  recalendared  at  the  time  of  filing 
the  Form  1-601  A.  See  section 
212.7(e)(4)(v).  Aliens  who.se  removal 
proceedings  are  terminated  or  dismissed 
are  covered  in  the  general  population  of 
aliens  who  are  eligible  to  apply  for  a 
provisional  unlawful  presence  waiver. 
Aliens  who  have  had  their  NTAs 
cancelled  by  ICE  are  also  covered  in  the 
general  population  of  aliens  who  are 
eligible  to  apply  for  a  provisional 
unlawful  presence  waiver,  since  their 
removal  proceedings  were  never 
initiated  through  filing  of  an  NTA  wdth 
EOIR. 

Through  this  final  rule,  the  Form  I- 
601 A  and  its  accompanying 
instructions,  and  additional  information 
published  on  the  IJSCIS  Web  site,  DHS 
also  will  notify  such  applicants  that,  if 
granted  the  provisional  unlawful 
presence  waiver,  applicants  should  seek 
termination  or  dismissal  of  their 
removal  proceedings.  The  request  for 
termination  or  dismissal  should  be 


granted  before  they  depart  for  their 
immigrant  visa  intendews  to  avoid 
po.ssihle  delays  in  their  immigrant  visa 
processing  or  risk  becoming  ineligible 
for  the  immigrant  visa  based  on  another 
ground  of  inadmissibility.  See  section 
212.7(e)(2).  Finally,  DH.S  has  made 
conforming  changes  to  the  filing 
requirements  in  seiition  212.7(e)(.'i)(i)  to 
include  aliens  who  are  in  removal 
proceedings  that  are  administratively 
closed  and  have  not  been  recalendared 
at  the  time  of  filing  the  Form  1-601  A. ^ 

9.  Section  212.7(eJ(4)(ix) 

For  operational  reasons,  DHS  initially 
proposed  rejecting  applications  filed  by 
aliens  who  previously  filed  a  Form  1- 
601 A  with  USCIS.  DHS  designed  the 
provisional  unlawful  presence  waiver 
process  to  streamline  waiver  and 
immigrant  visa  processing  by  closely 
tying  adjudication  of  the  Form  1-601 A 
to  the  National  Visa  Center  (NVC) 
immigrant  visa  processing  schcululo. 
DHS  considered  the  potential  impact  of 
multiple  filings  on  this  schedule,  the 
po.ssible  delays  to  the  immigrant  visa 
process,  and  the  potential  for  agency 
backlogs. 

Many  commenters,  however, 
expressed  concern  that  limiting  the 
program  to  one-time  filings  could 
potentially  exclude  individuals  who 
otherwise  would  qualify  for  the 
provisional  unlawful  presence  waiver. 

lljion  consideration  of  these 
comments,  DH.S  agrees  that  an  alien 
could  have  t:onipelling  reasons  for  filing 
another  provisional  unlawful  pre.sence 
application,  especially  in  cases  where 
an  alien's  circumstances  have  changed 
or  the  alien  was  a  victim  of  individuals 
or  entities  not  authorized  to  practice 
immigration  law.  DHS  agrees  that  a  one¬ 
time  filing  limitation  is  too  restrictive 
and  is  removing  the  singlh  filing 
limitation.  If  an  individual’s  provisional 
unlawful  presence  waiver  request  is 


'  DH.S  tKcognizn.s  that  this  is  a  cioparlure  troin  the 
lung-standing  principle  in  immigration  law  and 
policy  that  aliens  must  establi.sh  eligibility  not  only 
at  the  time  of  filing  but  also  up  until  tha  time  IJSCIS 
adjudicates  the  case.  See,  e.g..  Mnltcr  of  Isidro- 
Zainorano.  Z.S  IStN  Drtc.  829.  830-31  (BIA  2012) 
(explaining  the  "well  established”  principle  that 
application  for  an  immigration  benefit  is 
“continuing"  and  that  eligibility  is  determined  at 
the  time  of  adjudication,  not  at  the  time  of 
application).  However.  DHS  b<dieves  that  a 
departure  from  this  general  principle  is  permissible 
and  warranted  in  this  limited  «,ontext.  especially 
since  the  provisional  unlawful  pre.sence  waiver 
prot:es.s  is  purely  discretionary.  Furthennore.  the 
provisional  unlawfvil  presence  waiver  is  not  valid 
while  the  alien  remains  in  the  United  States.  It  only 
takes  effect  after  the  alien  depjfrts  from  the  United 
States,  appears  for  his  or  hftr  immigrant  visa 
interview,  and  is  determined  by  DOS  to  lx; 
otherwise  eligible  for  an  immigratrt  visa,  in  light  of 
the  approved  1-601 A  provisional  unlawful  pre.sence 
waiver. 


denied  or  withdrawn,  the  individual 
may  file  a  new  Form  1-601  A,  in 
accordance  with  the  form  instructions 
and  with  the  required  fees.  The 
applicant's  ca.se  mu.st  still  be  pending 
with  DO.S.  In  the  case  of  a  withdrawn 
Form  1-(>01A,  USCKS  will  not  refund  the 
filing  fees  because  USCIS  has  already 
undertaken  steps  to  adjudicate  the  case. 

Alternatively,  an  inaividual  who 
withdraws  his  or  her  Form  l-fiOl  A  filing 
prior  to  final  adjudication,  or  who.se 
Form  1-601 A  is  denied,  can  apply  for  a 
traditiorial  waiver  by  filing  Form  1-601 , 
Application  for  Waiver  of  Grounds  of 
Inadmi.ssibility,  with  the  USCIS 
Lockbox,  after  he  or  she  attends  the 
immigrant  visa  interview  abroad  and 
after  DOS  conclusively  determines  that 
the  individual  is  inadmissible  on  a 
ground(s)  that  is  waivable.  DHS, 
therefore,  has  removed  this  provision 
from  the  final  rule. 

10.  .Section  212.7(e)(.S)(ii) 

DH.S  corrected  a  typographical  error 
in  the  prefatory  language  to  this  section, 
removing  the  term  “application”  the 
second  time  it  appears  in  the  paragraph. 
See  section  212.7(e)(5)(ii). 

11.  .Section  212.7(e)(5)(ii)(A) 

DHS  propo.sed  a  list  of  rejection 
criteria  for  Forms  I-601A  filed  at  the 
Lockbox,  including  the  criterion  to 
reject  for  failure  to  pay  the  required  or 
correct  fee  for  the  waiver  application. 

See  77  I’R  at  19922.  DHS  inadvertently 
referenced  the  biometric  foe  as  a  basis 
for  rejection  in  the  supplementary 
information.  See  77  FR  at  19911.  DH.S 
has  modified  the  regulatory  text  to  make 
clear  that  a  Form  I-601A  will  only  be 
rejected  for  failure  to  pay  the  required 
or  correct  application  filing  fee  and  not 
the  biometric  fee.  See  section 
212.7(e)(5)(ii)(A). 

12.  Section  212.7(e)(5)(ii)(C) 

DH.S  propo.sed  rejecting  provisional 
unlawful  presence  waiver  applications 
filed  by  aliens  who  were  already 
.scheduled  for  their  immigrant  visa 
interv'iews  with  DOS.  See  77  FR  at 
19921.  DHS  has  retained  this 
requirement.  DHS  now  adds  language  to 
the  final  rule  to  clarify  when  an  alien  is 
ineligible  for  a  provisional  unlawful 
presence  waiver  because  of  a  previously 
scheduled  immigrant  visa  interview. 

USCIS  will  first  look  at  whether  the 
.scheduled  immigrant  visa  interview  is 
based  on  the  approved  immediate 
relative  petition  (1-130  or  1-360)  that 
accompanies  the  Form  I-601A.  If  it  is, 
USCIS  will  then  look  at  the  Department 
of  State’s  Consular  Consolidated 
Database  (CCD)  to  determine  the  date  on 
which  the  Department  of  State  initially 
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acted  to  schedule  the  applicant  for  his 
or  her  immigrant  visa  interview  (/.e.,  the 
date  of  scheduling  itself  and  not  the 
date  and  time  the  applicant  must  appear 
for  the  interview). 

If  the  date  that  the  Department  of 
State  initially  acted  to  schedule  the 
immigrant  visa  interview'  is  prior  to  the 
date  of  publication  of  this  final  rule, 
January  3,  2013.  then  the  alien  is 
ineligible  to  apply  for  a  provisional 
unlawfid  presence  waiver.  If  the  date 
that  Department  of  State  initially  acted 
to  schedule  the  immigrant  visa 
interview  is  on  or  after  the  publication 
date  of  this  final  rule,  the  alien  is 
eligible  to  apply  for  a  provisional 
unlawful  presence  waiver.  The  actual 
date  and  time  that  the  alien  is  scheduled 
to  appear  for  the  interview  is  not 
relevant  for  the  eligibility 
determination.  This  rule  applies  even  if 
the  alien  failed  to  appear  for  his  or  her 
immigrant  visa  interview,  cancelled  the 
interview,  or  recpie.sted  that  the 
interview  be  rescheduled.  Therefore, 
IISCIS  may  reject  or  deny  any  Form  1- 
601 A  fded  by  an  alien  if  IISCIS 
determines  that  the  Department  of  State, 
prior  to  the  date  of  publication  of  this 
final  rule,  initially  acted  to  .schedule  an 
immigrant  vi.sa  interview  for  the 
approved  immediate  relative  petition 
upon  which  the  P’orm  1-601 A  is  based. 
See  section  212.7(e)(4)(iv). 

An  alien  who  is  ineligible  to  apply  for 
a  provisional  unlawful  presence  waiver 
because  of  a  previously  scheduled 
immigrant  visa  interview  may  still 
qualify  for  a  provisional  unlawful 
presence  waiver  if  he  or  she  has  a  new 
DOS  immigrant  visa  ca.se  because  (1) 
DOS  terminated  the  immigrant  visa 
registration  associated  w'ith  the 
previously  sc.heduled  interview',  and 
they  have  a  new'  immediate  relative 
petition:  or  (2)  the  alien  has  a  new 
immediate  relative  petition  filed  on  his 
or  her  behalf  by  a  different  petitioner. 
See  section  212.7(o)(5)(ii)(C). 

13.  Section  212.7(e)(9) 

DHS  initially  proposed  that  aliens 
who  w'ert!  denied  a  provisional  unlawful 
pre.sonce  waiver  could  not  file  a  new 
Form  1-601  A.  Instead,  such  aliens 
would  have  to  leave  the  United  States 
for  their  immigrant  visa  interviews  and 
file  a  Form  1-601,  Application  for 
Waiver  of  Grounds  of  Inadmissibility, 
after  the  Department  of  State 
determined  they  were  inadmissible. 
Some  commenters  were  concerned  that 
limiting  aliens  to  a  single  filing  of  an  I- 
601 A  would  potentially  bar  aliens  from 


qualifying  for  a  provisional  unlawful 
presence  waiver,  especially  when  they 
may  have  experienced  changed 
circum.stances  that  would  result  in 
extreme  hardship  to  the  U.S.  citizen 
spouse  or  parent.  In  light  of  these 
concerns,  DHS  has  amended  this  final 
rule  to  allow  aliens  who  are  denied  a 
provisional  unlawful  presence  waiver  to 
file  another  Form  I-601A,  has(5d  on  the 
original  approved  Immigrant  vi.sa 
petition.  Denial  of  an  application  for  a 
provisional  unlawful  presence  waiver  is 
without  prejudice  to  the  alien  filing 
another  Form  1-601 A  under  paragraph 
(e)  provided  the  alien  meets  all  of  the 
requirements.  The  alien’s  case  must  be 
pending  with  the  Department  of  State, 
and  the  alien  must  notify  the 
Department  of  State  that  he  or  she 
intends  to  file  a  new  Form  1-601  A. 

14.  Section  212.7(e)(10) 

DHS  has  amended  this  provision  to 
allow  an  applicant  to  withdraw  a 
pxeviously-filed  provisional  unlawful 
presence  waiver  application  before  final 
adjudication  and  file  another  Form  I- 
601  A,  in  accordance  with  the  form 
instructions  and  with  the  required  filing 
and  biometric  services  fees.  See  section 
212.7(e)(10). 

15.  Section  212.7(e)(14)(iv) 

DHS  clarified  the  language  in  section 
212.7(e)(14)(v)  to  specify  that  a 
provisional  unlawful  pre.sence  waiver  is 
automatically  revoked  if  the  alien,  at 
any  time  before  or  after  the  approval  of 
the  provisional  unlawful  presence 
waiver,  or  before  the  immigrant  visa  is 
issued,  reenters  or  attempts  to  reenter 
the  United  States  without  being 
admitted  or  paroled.  .See  .section 
212.7(e)(14)(iv). 

C.  Costs  and  Benefits 

This  final  rule  is  expected  to  result  in 
a  reduction  of  the  time  that  U..S.  citizens 
are  separated  from  their  immediate 
relatives,  thus  reducing  the  financial 
and  emotional  hardship  for  these 
families.  In  addition,  the  Federal 
Government  should  achieve  increased 
efficiencies  in  processing  immigrant 
visas  for  individuals  subject  to  the 
unlawful  presence  inadmissibility  bars 
under  INA  section  212(a)(9)(B),  8  U.S.C. 
1 182(a)(9)(B).  We  expect  costs  to  the 
Federal  government  of  the  provisional 
unlawful  pre.sence  waiver  proi:ess  to  be 
offset  by  the  additional  fee  revenue 
collected  for  form  processing. 

DHS  estimates  tne  di.scounted  total 
ten-year  cost  of  this  rule  will  range  from 
approximately  $196  million  to 


approximately  $538.1  million  at  a  .seven 
})ercent  discount  rate.  Gompared  to  the 
current  waiver  proce.ss,  this  rule 
requires  that  provisional  unlawful 
presence  waiver  applicants  submit 
Iriornetric  information.  Included  in  the 
total  cost  estimate  is  the  cost  of 
collecting  biometrics,  which  DH.S 
estimates  will  range  from  approximately 
$32.9  million  to  approximately  $56.6 
million  discounted  at  seven  percent 
over  ten  years.  Also  include;d  in  the 
total  co.st  estimate  arc  the  costs  faced  by 
those  who  choose  to  file  new 
provisional  unlawfid  preseace  waiver 
applications  based  on  the  same 
approved  immediate  relative  petition  if 
their  original  Form  1-601 A  is  denied  or 
withdrawn,  which  DHS  decided  to 
allow  in  respon.se  to  public  comments  to 
the  proposed  rule.  Individuals  that  file 
a  new  Form  1-601 A  will  still  face  the 
biometric  and  Form  1-601 A  filing  fees 
and  opportunity  costs,  which  we 
e.stimate  will  range  from  approximately 
$56.2  million  to  approximately  .$96.7 
million  discounted  at  seven  percent 
over  ten  years.  In  addition,  as  this  rule 
significantly  streamlines  the  current 
proi:ess.  DH.S  expects  that  additional 
applicants  will  apply  for  the  provisional 
unlawful  presence  waiver.  To  the  extent 
that  this  ride  induces  new  demand  for 
immediate  relative  immigrant  visas, 
additional  immigration  benefit  forms, 
such  as  the  Petition  for  Alien  Relative. 
Form  1-130,  will  be  filed  compared  to 
the  pre-rule  baseline.  The.se  additional 
forms  will  involve  fees  being  paid  by 
applicants  to  the  Federal  Government 
for  form  proce.s5ing  and  additional 
opportunity  co.st.s  of  time  being  incurred 
by  ajiplicants  to  provide  the  information 
required  by  the  forms.  The  cost  estimate 
for  this  rule  also  includes  the  impact  of 
this  induced  demand,  which  DHS 
estimates  will  range  from  approximately 
$106.9  million  to  approximately  $384.8 
million  di.scounted  at  seven  percent 
over  ten  years. 

Estimates  for  the  costs  of  the  rule 
w'ere  developed  assuming  that  current 
demand  for  requesting  waivers  of 
grounds  of  inadmissibility  based  only 
on  unlawful  presence  is  constrained 
because  of  concerns  that  families  may 
endure  lengthy  .separations  under  the 
current  system.  Due  to  uncertainties  as 
to  the  degree  of  the  current  constraint  of 
demand,  DH.S  used  a  range  of  constraint 
levels  with  corresponding  increases  in 
demand  to  estimate  the  co.sts.  The  costs 
for  each  increase  in  demand  are 
summarized  below. 
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Estimated  increase  in  Costs  With  an  Increase  in  demand  of; 


25% 

50% 

.  J 

75%  j  90% 

Cost  of  Biometrics  Collection  and  Processing 

10  year  Costs  Undiscounted  . . 

Total  10  year  Costs  Discounted  at  7%  . 

Total  10  year  Costs  Discounted  at  3%  . 

$46,803,460 

32,907,683 

39.926,220 

$59,088,534  !  $71,373,907 

42,030,423  |  51,153,460 

50,653,297  1  61,380,675 

$78,746,295 

56,628,050 

67,818,069 

Cost  of  Biometrics  Collection  and  Processing  and  Form  1-601 A  for  Re-filers 

10  year  Costs  Undiscounted  . 

Total  10  year  Costs  Discounted  at  7%  . 

$79,942,420 

56,207,656 

68,195,707 

$100,924,521 

71,788,866 

86,516,943 

$121,908,872 

87,371,675 

104,840,098 

$134,499,783 

96,721,450 

115,834,193 

Total  10  year  Costs  Discounted  at  3%  . 

Costs  of  Applications  for  the  Additional  (Induced)  Demand  for  Immigrant  Visas 

10  year  Costs  Undiscounted  . * . 

Total  10  year  Costs  Discounted  at  7%  . 

Total  10  year  Costs  Discounted  at  3%  . 

$143,931,692 

106,881,772 

125,678,197 

$287,854,640 

213,757,395 

251,348,945 

..  . 

$431,775,838 
320,631 ,489 
377,018,045 

$518,143,249 
384,766,730 
-•  452,432,274 

10  year  Costs  Undiscounted  . 

Total  10  year  Costs  Discounted  at  7% 
Total  10  year  Costs  Discounted  at  3% 


Total  Costs  to  New  Applicants 

.  $270.677, 572^ 

.  195,997,110 

.  233,800,123  I 


$447,867,695  i 
327,576,683  I 
388,519,186  - 


$625,058,617  i 
459,156,625  j 
543,238,818  j 

_ L 


$731 ,389,326 
538,116,229 
636,084,535 


II.  Legal  Authority 

The  Homeland  Security  Act  of  2002, 
Public  Law  107-296  (Homeland 
Security  Act  of  2002),  section  102,  116 
Stat.  2135,  6  U.S.C.  112,  and  .section  103 
of  the  INA,  8  U.S.C.  1103,  charge  the 
Secretary'  with  administration  and 
enforcement  of  the  immigration  and 
naturalization  laws.  The  Secretary  is 
implementing  this  provisional  unlawful 
presence  waiver  process  under  the 
broad  authority  to  administer  DHS  and 
the  authorities  provided  under  the 
Homeland  Security  Act  of  2002,  the 
immigration  and  nationality  taws,  and 
other  delegated  authority.  The 
Secretary’s  di.scretionary  authority  to 
waive  the  ground  of  inadmissibility  for 
unlawful  presence  can  be  found  in  INA 
section  212(a){9)(B)(v),  H  U.S.C. 
1182(a)(9)(B)(v).  The  regulation 
governing  certain  inadmissibility 
waivers  is  8  CFR  212.7.  The  fee 
.schedule  for  provisional  unlawful 
presence  waiver  applications  is  found  at 
8CFRl03.7(b)(l)(i)(AA). 

III.  Background 

A.  Notice  of  Intent 

On  January  9,  2012,  DHS  published  a 
notice  in  the  Federal  Register — 
Provisional  Waivers  of  Inadmi.ssibility 
for  Certain  Immediate  Relatives  of  U.S. 
Citizens,  77  FR  19902  (Jan.  9,  2012)— 
announcing  its  intent  to  change  the 
current  process  for  certain  applications 
for  waivers  of  inadmi.ssibility  filed  in 
connection  with  an  immediate  relative 
immigrant  visa  application.  The  notice 
explained  the  proposed  process  that 
DHS  was  considering  and  that  DHS 


would  further  develop  a  propf)sal, 
which  it  would  ultimately  finalize 
through  the  rulemaking  process. 

On  January  10,  2012,  USCKS 
conducted  a  stakeholder  engagement  to 
di.scuss  the  Notice  of  Intent.  More  than 
900  people  participated  via  telephone 
and  in  person.  U.S(3,S  provided  an 
overview'  of  how'  the  proposed  process 
changes  may  affect  filing  and 
adjudication.  USCIS  also  addres.sed 
questions  from  stakeholders.  Topics 
covered  included  eligibility,  procedures, 
and  consequences  of  an  approval  or 
denial  of  a  provisional  unlawful 
presence  waiver. 

B.  Proposed  Buie 

On  April  2,  2012,  DHS  published  a 
proposed  rule  in  the  Federal  Register, 
proposing  to  amend  the  regulations  to 
revise  the  i)rocess  for  applying  for 
waivers  of  inadmi.ssihility.  See  77  FR 
19902.  DHS  received  over  4,000  public 
comments  to  the  proposed  rule. 
Comments  were  submitted  by 
individuals,  immigrant  advocacy 
groups,  attorneys,  accredited 
representatives,  religious  organizations 
and  leaders,  individuals  in  academia. 
Members  of  Congress,  and  members  of 
the  media.  .Some  comments  also  were 
submitted  through  ma.ss  mailing 
campaigns  or  petitions,  expressing 
support  for,  or  opposition  to,  the 
provisional  unlawful  pre.sence  waiver 
process.  DHS  counted  eacli  petition  or 
mass  mailing  as  one  comment,  but 
acknowledged  tlie  number  of  signatures 
associated  with  each  comment. 

Opinions  on  the  proposed  rule  varied. 
A  large  number  of  comments  (3,442) 


were  favorable  and  supported  the 
implementation  of  the  new  provisional 
unlawful  presence  waiver  process.  A 
few'  hundred  commenters  (430). opposed 
the  proposed  ride,  in  many  instances 
because  of  a  misperception  that  the 
provisional  unlawful  presence  waiver 
process  would  grant  legal  status  to 
aliens  not  lawfully  present  in  the  United 
States  and  allow  them  to  remain  in  the 
United  States  permanently.  DHS  also 
received  310  comments,  some  of  which 
did  not  address  any  aspect  of  the 
proposed  rule  or  reflect  a  c;ommenter’s 
support  or  opposition  to  the  proposed 
rule.  The.se  310  commenters  also  did  not 
make  any  specific  suggestions  that 
related  to  tbe  proposed  rule.  Finally, 
DHS  received  a  comment  in  the  form  of 
a  petition  signed  by  118,593  individuals 
who  opposed  the  proposed  rule;  the 
signed  petition,  however,  reflected  the 
same  misperception  ^  about  the 
provisional  unlawful  presence  waiver 
process  as  seen  in  some  of  the 
comments  from  others  who  opposed  the 
rule. 

In  preparing  this  final  rule,  DHS 
considered  these  public  comments  and 
other  relevant  materials  contained  in  the 
docket.  All  comments  may  be  reviewed 
at  the  Federal  Docket  Management 
.Sy.stem  (FDMS)  at  http:// 


^The  petition  incorrectly  summarized  the 
suhstanco  and  nature  of  the  proposed  rule.  The 
petition  also  erroneously  concluded  that  the 
provisional  unlawful  pr*)sence  waiver  process 
granted  aliens  not  lawfully  pre.sont  in  the  United 
.States  a  temporary  legal  status  in  the  United  States 
and  put  them  on  the  "fast  track”  to  permanent  legal 
.status — neither  of  which  can  (Kxur  under  this  final 
rule. 
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www.regulations.gov,  docket  number 
USCIS-201 2-0003. 

C.  Final  Rule 

This  final  rule  adopts  most  of  the 
regulatory  amendments  set  forth  in  the 
propo.sed  rule  without  change.  The 
rationale  for  the  proposed  rule  and  the 
reasoning  provided  in  its  preamble 
remain  valid  with  respect  to  the.se 
regulatory  amendments.  DHS  also  has 
made  several  clarifying  changes  to  the 
regulatory  text,  based  on  suggestions 
from  commenters  and  on  policy 
decisions  made  after  publication  of  the 
proposed  ride.  The  changes  to  the 
regulatory  text  are  summarized  in 
Section  V  below.  This  final  rule  also 
adopts,  without  change,  the  regulatory 
amendment  clarifying  8  GFR  212.7(a)(1) 
and  (3).  This  final  rule  does  not  address 
comments  seeking  changes  in  U.S.  laws, 
regulations,  or  agency  policies  that  are 
unrelated  to  the  provisional  unlawful 
presence  waiver  process  or  the 
clarifying  amendments  to  8  CFR 
212.7(a).  This  final  rule  also  does  not 
change  the  procedures  or  policies  of 
other  DHS  components  or  federal 
agencies,  or  resolve  issues  outside  the 
scope  of  this  rulemaking.  Aft^  assessing 
the  effectiveness  of  the  provisional 
unlawful  presence  waiver  process  and 
its  operational  impact,  DHS,  in 
consultation  with  DOS  and  other 
affected  agencies,  will  consider 
expanding  the  provisional  unlawful 
presence  waiver  process  in  the  future. 

IV.  Public  Comments  on  the  Proposed 
Rule 

A.  Summary  of  Public  Comments 

The  60-day  public  comment  period 
for  the  proposed  rule  ended  on  Juno  1, 
2012.  Commenters  included 
individuals,  immigrant  advocacy 
groups,  attorneys,  and  accredited 
representatives,  as  well  as  religious 
organizations  and  leaders,  individuals 
in  academia.  Members  of  Congress,  and 
members  of  the  media.  Some  comments 
also  were  submitted  through  mass 
mailing  campaigns  or  petitions, 
expressing  support  for,  or  opposition  to, 
the  provisional  unlawful  presence 
waiver  process.  The  majority  of 
comments  came  from  supporters  of  the 
proposed  rule  who  agreed  that  it  would 
promote  family  unity  and  reduce  the 
length  of  time  immediate  relatives 
(spouses,  children,  and  parents  of  a  U.S. 
citizen  over  the  age  of  21  years)  would 


^  USCIS  ret:eived  some  comments  prior  to  the 
ofneial  comment  period,  including  two  letters 
.signed  by  over  200  immigrant  advocate 
organizations.  Most  of  the  concerns  or  suggestions 
made  by  the  pre-publication  commenters  were 
captured  through  other  public  comments  submitted 
during  the  official  period. 


be  separated  from  the  U.S.  citizen 
petitioner.  Many  also  agreed  that  it 
would  relieve  the  financial  burdens  that 
the  current  process  places  on  American 
families,  encourage  individuals  to 
obtain  a  lawful  status,  and  benefit  the 
United  States  generally.  Numerous 
commenters  shared  their  personal 
stories  about  the  hardships  they 
experienced  after  being  .separated  from 
their  loved  ones,  and  applauded  DHS 
for  taking  a  step  to  reduce  such 
.scenarios  in  the  future. 

Several  commenters  strongly 
disagreed  with  the  proposed  provisional 
unlawful  presence  waiver  process, 
arguing  that  the  Executive  Branch  did 
not  have  the  legal  authority  to  make  the 
propo.sed  changes  without  approval 
from  Congress.  Other  commenters 
argued  that  the  proposed  rule  was 
unconstitutional.  Many  commenters 
who  oppo.sed  the  change  believed  that 
the  current  immigration  laws  are  not 
properly  enforced  and  that  DHS  favors 
illegal  aliens  over  legal  immigrants. 
Some  commenters  also  believed  that 
DHS  was  rewarding  illegal  behavior  by 
publishing  this  rule.  These  commenters 
stated  that  this  rule  would  only 
encourage  illegal  immigration  and 
fraud,  would  be  harmful  to  the 
American  economy,  and  that  the 
P'ederal  Government’s  money  would  be 
better  invested  in  assisting  U.S.  citizens 
and  legal  immigrants,  rather  than  illegal 
aliens  and  their  U.S.  citizen  families.  A 
few  commenters  opposed  the  proposed 
rule  because  they  believed  that  it  is 
unfair  to  exclude  individuals  outside 
the  United  States  from  eligibility  for  the 
propo.sed  provisional  unlawful  presence 
waiver  process  or  because  the 
requirements  articulated  in  the  rule  (for 
example,  the  lack  of  protection  from 
removal)  were  too  stringent  or  not 
helpful. 

DHS  has  reviewed  all  of  the  public 
comments  received  in  response  to  the 
propo.sed  rule  and  addresses  them  in 
this  final  rule.  DHS’s  responses  are 
grouped  by  subject  area,  with  a  focus  on 
'the  mo.st  common  j.s.sues  and 
suggestions  raised  by  the  commenters. 
DHS  received  few  or  no  comments  on 
the  following  topics:  (1)  The  rejection 
criteria,  (2)  withdrawals,  and  (3)  the 
validity  of  an  approved  provisional 
unlawful  presence  waiver. 

B.  Legal  Authority  To  Implement  the 
Provisional  Unlawful  Presence  Waiver 
Process 

Several  commenters  questioned 
DHS’s  legal  authority  to  implement  the 
provisional  unlawful  presence  waiver 
process.  Commenters  argued  that  the 
proposed  rule  was  unconstitutional  and 
that  it  was  the  role  of  Congress,  not  the 


Executive  Branch,  to  create  immigration  | 

laws  and  policy.  DHS  disagrees  with  the  | 

view  that  this  rule  exceeds  the  I 

Secretary’s  legal  authority.  S 

Congress  has  plenary  authority  over  1 

immigration  and  naturalization  and,  I 

through  its  legislative  power,  may  enact  i 

legislation  establishing  immigration  law  | 

and  policy.  See,  e.g.,  Arizona  v.  United 
States,  132  S.  Ct.  2492,  2498  (2012) 

(“The  Government  of  the  United  States 

has  broad,  undoubted  power  over  the  i 

subject  of  immigration  and  the  status  of 

aliens.  This  authority  rests,  in  part,  on 

the  National  Government’s 

constitutional  power  to  ‘establish  an 

uniform  Rule  of  Naturalization,’  U.S. 

Const.,  Art.  I,  §  8,  cl.  4,  and  its  inherent 
power  as  sovereign  to  control  and 
conduct  relations  with  foreign 
nations.’’)  (citations  omitted);  see  also 
Fiallo  V.  Bell,  430  U.S.  787,  792  (1977). 

The  Executive  Branch,  which  includes 
DHS,  is  charged  with  implementing  the 
laws  passed  by  Congress.  Through 
section  102  of  the  Homeland  Security 
Act  of  2002,  106  Stat.  2135,  6  U.S.C. 

112,  and  INA  section  103,  8  U.S.C.  1103, 
Congress  has  specifically  charged  the 
Secretary  with  the  administration  and 
enforcement  of  the  immigration  and 
naturalization  laws.  The  Secretary  is 
authorized  to  promulgate  rules  and 
“perform  such  other  acts  as  ho  deems 
necessary  for  carrying  out  his  authority” 
ba.sed  upon  considerations  rationally 
related  to  the  immigration  laws.  INA 
.section  103(a)(3),  8  U.S.C.  1103(a)(3). 

The  Secretary  has  broad  di.scretion  to 
determine  the  mo.st  effective  way  to 
administer  the  laws.  .See,  e.g.,  Narenji  v. 

Civiletti.  617  F.2d  745,  747  (D  C.  Cir. 

1979)  (observing  that  the  INA  “need  not. 
specifically  authorize  each  and  every 
action  taken  by  the  Attorney  General 
[(now  Secretary  of  Homeland  Security)], 

.so  long  as  his  action  is  reasonably 
related  to  the  duties  imposed  upon 
him”):  .see  also  Arizona,  132  S.  Ct.  at 
2499  (noting  “broad  discretion 
exerci.sed  by  immigration  officials” 
under  the  immigration  laws). 

The  provisional  unlawful  presence 
waiver  process  is  not  a  substantive 
change  to  the  immigration  laws  but  a 
procedural  change  in  the  way  that  a 
specific  type  of  waiver  application  can 
be  filed  with  USCIS.  Generally, 
individuals  who  are  required  by  law  to 
obtain  a  waiver  of  inadmissibility  must 
apply  for  the  waiver  through  the 
procedures  prescribed  by  the  Secretary, 
as  permitted  under  the  Homeland 
Security  Act  and  the  INA.  Current 
waiver  filing  procedures  for  an 
individual  processing  an  immigrant  visa 
application  abroad  at  a  consular  post 
require  the  individual  to  apply  for  a 
waiver  of  grounds  of  inadmissibility 
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while  outside  the  United  States  and 
after  his  or  her  immigrant  visa 
interview.  Under  this  final  rule,  DHS  is 
permitting  a  category  of  alien.s — t;ertain 
immediate  relatives  of  U.S.  citizens  who 
will  be  pursuing  an  immigrant  visa 
application  at  a  consular  post  abroad — 
to  Tile  an  application  for  a  provisional 
unlawful  presence  waiver  of 
inadmissibility  due  to  unlawful 
presence  under  INA  section 
212(a)(9)(B){i).  »  U.S.C.  1182(a)(9)(B)(i). 
while  still  in  the  United  States.  By 
creating  these  new  Filing  procedures, 
DHS  anticipates  that  the  immigrant  visa 
waiver  process  will  become  more 
efficient  for  the  U.S.  Government  and 
for  U.S.  citizens  and  their  immediate 
relatives.  It  will  reduce  the  length  of 
lime  American  families  are  .separated 
while  the  immigrant  visa  applicant  is 
going  through  the  immigrant  visa 
process.  The  applicant  may  remain  in 
the  United  States  with  his  or  her  family 
until  the  time  the  applicant  mu.st  depart 
from  the  United  States  to  attend  his  or 
her  immigrant  visa  interview.  ■ 

C.  Eligibility  for  the  Provisional 
Unlawful  Presence  Waiver 

1 .  Preference  Categories 

A  large  number  of  commenters 
focused  on  who  is  eligible  to  participate 
in  the  provisional  unlawful  presence 
waiver  process.  Some  commenters 
believed  the  proposed  rule  was  too 
re.strictive  and  excluded  many 
individuals  w'ho  also  could  benefit  from 
the  new  process.  Others  asked  why  DHS 
was  not  expanding  eligibility  to  all 
families  and  their  close  immediate  or 
distant  relatives  such  as  in-lav\'s. 
grandparents,  aunts  and  uncles.  The 
commenters  also  asked  why  DHS  did 
not  include  all  family-sponsored  or 
employment-based  immigrants, 
especially  if  aliens  in  a  particular 
immigrant  visa  category  had  current 
visa  availability.  The  commenters 
argued  that  there  was  no  di.scernible 
difference  between  immediate  relatives 
and  preference  aliens  who  have  current 
visa  availability.  The  commenters  also 
indicated  that  the  hardships  of  lengthy 
family  separation  are  just  as  compelling 
for  LPR  families  as  they  are  for  U.S. 
citizen  families.  The  commenters  also 
asked  that,  if  DHS  will  not  expand  the 
provisional  unlawful  presence  waiver 
proce.ss  to  all  LPR  families,  DHS  should 
at  least  consider  expanding  the 
provisional  unlawful  pre.sence  waiver 
process  to  LPRs  who  have  U.S.  citizen 
children. 

Several  Congressional  commenters 
argued  that  there  was  no  compelling, 
legal,  operational  or  other  rationale  that 
would  justify  DH.S’s  decision  to  limit 


the  provisional  unlawful  presence 
waiver  process  to  immediate  relatives. 
The  Congressional  commenters  stated 
that  it  was  unambiguous  that  Congress 
intended  the  unlawful  presence  waiver 
under  .section  212(a)(9)(B)(v),  H  U.S.IL 
1 182(a)(9)(B)(v),  to  be  available  to 
immediate  relatives  and  certain 
preference  aliens,  including  uiunarried 
adult  children  of  U.S.  citizens  and  LPR 
spou.ses  and  children.  The 
Congressional  commenters  thought  that 
DHS’s  distinction  could  not  be  justified 
ba.sed  on  DHS’s  reading  of  congressional 
intent.  In.stead,  the  (^ongres.sional 
commenters  argued  that  DHS  would  be 
ignoring  clear  congressional  intent  and 
cause  the  provisional  unlawful  pre.seiuje 
waiver  process  to  be  underutilized  by 
entire  categories  of  persons  for  whom 
the  waiver  is  now  available.  Finally, 
many  commenters  believed  that 
expanding  the  provisional  unlawful 
presence  waiver  process  to  preference 
categories  would  offer  more  measurable 
benefits  to  USCIS  and  DOS  and  would 
facilitate  legal  immigration  by 
encouraging  a  more  sizeable  population 
to  .seek  to  adjust  their  status. 

Suggestions  for  additional  eligibility 
criteria  or  categories  of  eligible  aliens 
varied  but  most  commenters  asked  DHS 
to  consider  expanding  eligibility  to;  (1) 
All  preference  categories  generally:  (2) 
unmarried  sons  and  daughters  of  U.S. 
citizens  who  are  over  the  age  of  21 
years;  (3)  married  sons  and  daughters  or 
siblings  of  U..S.  citizens;  (4)  spouses  and 
minor  children  of  LPRs;  (5)  parents  of 
minor  U.S.  citizen  children;  (6)  children 
who  were  brought  to  the  United  States 
when  young,  such  as  tho.se  aliens  who 
would  qualify  under  the  proposed 
Development,  Relief  and  Education  for 
Alien  Minors  (DREAM)  Act  (7) 
preference  aliens  w’ho  have  lived  in  the 
United  States  for  more  than  10  years;  (8) 
family  members  of  personnel  in  the  U.S. 
Armed  Forces,  including  the  National 
Guard,  reserves,  and  veterans;  and  (9) 
any  preference  cafegf)ry  with  current 
vi.sa  availability. 

The  focus  of  the  provisional  unlawful 
pre.sence  waiver  process  is  to  reduce  the 
impact  of  the  current  waiver  process  on 
U.S.  citizens  by  reducing  the  time  U..S. 
citizens  are  separated  from  their 
immediate  relatives.  DHS  chose  to  limit 
eligibility  to  immediate  relatives  of  U.S. 
citizens  not  only  becau.se  the  immigrant 


♦Tho  tlRKAM  An,  a  bill  that  aims  to  permit 
rhildren  ol  iindociinKtnteil  immigrants,  who  were 
brfmghi  to  the  United  States  at  a  young  age.  to 
obtain  a  legal  status  if  they  miiet  certain  criteria. 
Versions  of  the  DREAM  Act  have  iH-ini  introdiu;ed 
and  reintroduced  on  .several  (K:ca.sions.  including 
most  recently  in  May  201 1 ,  hut  none  lias  passed 
Congre.ss  to  date.  .See.  e.g,.  Development.  Relief  and 
Education  for  Alien  Minors  Act  of  201 1 ,  .S.  052. 

1 12tli  Uong. 


visas  for  this  category  are  always 
available,  but  also  because  it  is 
consistent  with  Congre.ss’  policy  choice 
to  prioritize  family  reunification  of 
immediate  relatives  of  U.S.  citizens  over 
other  categories  of  aliens.  For  example, 
family-spon.sored  and  employment- 
based  categories  have  annual  numerical 
limits,  whereas  there  are  no  numerical 
limits  on  the  availability  of  immigrant 
vi.sas  to  immediate  relatives.  Compare 
INA  .section  201(b)(2)(A)(i),  8  U.S.C. 
lt.‘)l(b)(2)(A)(i),  with  INA  section 
2t)3{a).  (b).  8  U.S.C.  1153(a),  (b). 

Focusing  on  U.S.  citizens  as  part  of  this 
di.scretionary  process  also  is  consistent 
with  permissible  distinctions  that  may 
be  drawn  between  U.S.  citizens  and 
alien.s  and  between  classes  of  aliens  in 
immigration  laws  and  policies.  See,  e.g., 
Fiallo,  430  U.S.  at  792;  Mathew'S  v.  Diaz, 
420  U.S.  67,  81  (1976). 

DHS  also  believes  that  focusing  the 
provisional  unlawful  presence  waiver 
process  on  immediate  relatives  of  U.S. 
citizens  is  consistent  with  recognized 
government  interests  in  encouraging 
eligible  long-time  LPRs  to  naturalize  so 
that  their  spouses,  parents,  and  children 
under  the  age  of  21  years  can  become 
immediate^elatives  ahd  also  benefit 
from  this  new  process.  See,  e.g..  City  of 
Chicago  v.  Shalala,  189  F.3d  598,  608 
(7th  Cir.  1999). 

Family-spon.sored  and  employment- 
based  jireference  categories  have  annual 
numerical  limits.  Therefore,  preference 
categories  carry  an  inherent  risk  that 
they  may  become  oversubscribed;  if  an 
individual’s  immigrant  visa  is  based 
upon  a  preference  category,  his  or  her 
immigrant  visa  may  become  unavailable 
at  any  given  time  upon  oversubscription 
of  the  preference  category.  Retrogression 
of  vi.sa  availability  can  have  a  direct, 
adverse  impact  on  agency  backlogs  and 
processing. 

DHS  appreciates  the  comments  from 
the  public  on  these  issues  and  has  given 
them  serious  consideration.  DHS  will 
c:onsider  future  expansion  of  the 
program  after  DHS  and  DO.S  have 
assessed  the  effect ivene.ss  of  the 
provisional  unlawful  presence  waiver 
process  and  the  operational  impact  it 
may  have  on  existing  agency  processes 
and  resources  See  Beach  Cominc'ns  v. 
ECC,  508  U.S.  307,  316  (1993) 

(observing  that  policymakers  “mu.st  be 
allow'iid  leeway  to  approach  a  perceived 
problem  incrementally”).  For  these 
reasons,  DHS  has  not  adopted  the 
commenters’  suggestions.  At  this  time, 
the  provisional  unlawful  presence 
waiver  process  will  remain  available 
only  to  individuals  who  are  immediate 
relatives  of  U.S.  citizens  (i.e.,  spouses, 
children,  and  parents  (if  the  U.S.  citizen 
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is  at  least  21  years  of  age)),  as  defined 
in  IN  A  .section  201(b),  8  II.S.C].  1151(b). 

2.  Aliens  Outside  the  United  States 

Numerous  c;ommenters  asked  DHS  to 
extend  eligibility  to  individuals  who  are 
currently  outside  the  United  States, 
r.ommenters  argued  that  immediate 
relatives  who  had  already  departed  from 
the  United  States  to  consular  process  or 
who  voluntarily  left  the  United  States  to 
avoid  the  conseqmmces  of  removal 
should  not  he  punished  for  their 
actions.  Some  commenters  also  felt  that 
it  was  unfair  to  speed  ujj  the  process  for 
individuals  residing  illegally  in  the 
United  States,  while  not  doing  anything 
for  those  individuals  who  departed  the 
United  States  voluntarily  to  comply 
with  the  rules.  Many  commenters 
shared  their  personal  stories  about  the 
difficulties  of  long-term  separation  from 
their  spouses  and  the  impact  it  had  on 
them  and  their  children.  Most 
Cf)mmonters  wanted  their  family 
members  abroad  to  have  the  opportunity 
to  participate  in  a  faster,  more  effective 
prof;ess  or  for  DUS  to  at  least  provide 
some  other  form  of  relief  to  overf;ome 
the  effects  of  the  3-year  and  10-year  bars 
for  the.se  individuals. 

DHS  recognizes  that  there  are  many 
difficulties  faced  by  U.S.  citizens  when 
their  immediate  relatives  must  obtain 
waivers  while  outside  the  United  States. 
DHS,  however,  believes  that  creating  a 
provisional  unlawful  pre.sence  waiver 
process  abroad  would  he  duplicative  of 
bus’s  current  immigrant  visa  processes 
and  USClS’s  current  Form  1-601, 
Application  for  Waiver  of  Grounds  of 
Inadmissibility  waiver  proce.ss,  which 
would  not  be  an  efficient  use  of  agency 
resources. 

To  alleviate  some  of  the  delays  in 
overseas  waiver  processing.  USC.IS 
recently  centralized  Form  1-601  filings 
such  that  individuals  located  outside 
the  United  States  now  file  the  Form  I- 
601  in  the  United  States  where  USCIS 
has  sufficient  resources  at  its  service 
centers  to  accommodate  filing  surges.^ 
Applicants  who  need  waivers  are  no 
longer  required  to  .schedule  a  “waiver 
filing”  appointment  with  the  U.S. 
Embassy  or  consulate,  which  in  some 
ca.ses  required  applicants  to  wait  up  to 
two  months  just  for  these  waiver  filing 
appointments.  (Centralization  of  Form  1- 
601  filings  from  abroad  should 
significantly  reduce  the  time 
individuals  must  spend  abroad,  waiting 
to  receive  immigrant  visas  .so  they  can 

'•As  of  lunn  4,  2012,  most  individuals  abn3ad, 
who  have  applied  for  certain  visas  and  have  been 
found  inadmissible  by  a  IXIS  considar  officer,  must 
mail  Forms  1-601  directly  to  a  USCIS  I.ockbox 
facility.  For  more  information,  please  visit  the 
USC;lS  Web  site  at  wu'H'.ii.sc/.s.gov. 


return  to  the  United  States.  (Centralizing 
Form  1-601  filings  in  this  manner  also 
will  significantly  reduce  the  current 
backlog  that  exists  at  U.S(C1S 
international  offices.  In  addition,  as  of 
|une  4,  2012,  when  USGIS  began  to 
imphiinent  centralized  filing  of  Forms  I- 
601  for  individuals  outside  of  the 
United  States,  USCIS  had  approximately 
10,200  ca.ses  pending.  UvS(;iS  has 
dedicated  additional  resources  on  a 
temporary  basis  to  expeditiously 
process  the  cases  filed  prior  to 
centralization,  as  well  as  those  that 
individuals  continue  to  file  at  the  US(3S 
Field  Office  in  Ciudad  Juarez,  Mexico 
through  Uecember  4,  201 2. USCIS 
anticipates  that  it  will  complete 
processing  of  all  cas«is  pending  in 
US(3S  offices  abroad  within 
approximately  six  months  of  the 
effective  date  of  this  rule. 

For  these  rea.sons,  DH.S  did  not  adopt 
the  commenters'  sugge.stions,  and 
individuals  who  are  already  outside  of 
the  United  States  must  pursue  a  waiver 
of  inadmissibility  through  the  current 
Form  1-601  process.  The  provisional 
unlawful  presence  waiver  process  will 
remain  available  only  to  those 
individuals  who  are  currently  in  the 
Unite»l  .States  and  will  he  departing  for 
consular  proce.ssing  abroad. 

3.  Aliens  Who  (Jannot  Establish  Extreme 
Hardship  to  a  U.S.  Citizen  .Spouse  or 
Parent 

Several  commenters  objected  to  the 
exclusion  from  the  provisional  unlawful 
present:e  waiver  process  of  immediate 
relatives  of  U.S.  citizen.s  who  could 
establish  extreme  hardship  only  to  an 
LPR  spouse  or  parent.  Commenters 
argued  that  this  restriction  limited  the 
number  of  individuals  who  could 
benefit  from  the  provisional  unlawful 
pre.sence  waiver  process  and  that  there 
was  no  rational  basis  for  the  limitation. 
.Some  also  believed  thaFapplicants  will 
submit  “weak”  extreme  hardship  claims 
relating  to  a  qualifying  U.S.  citizen 
relative  when  the  real  hardship  would 
be  to  an  LPR  spou.se  or  parent, 
("ommenters  also  asked  that  DHS  allow 
individuals  to  make  a  showing  of 
extreme  hardship  to  their  U.S.  citizen 
children. 

DHS  has  carefully  considered  these 
comments  and  the  recommended 
changes.  However,  DHS  will  not  adopt 
the  suggested  changes  at  this  time.  As 
stated  in  the  proposed  rule,  a  primary 

'Ui.SClS  providod  a  transition  period  during 
wbich  individuals  who  are  processing  their 
immigrant  visa  applications  through  the  U.S. 
consulate  in  Ciudad  Juarez.  Mexico,  couhl  tile  their 
MMU  applications  either  with  the  Lockbox  facility 
or  at  the  IISCI.S  Ciudad  Juarez  Field  Office.  This 
transition  period  ended  on  Uecember  4,  2012. 


purpo.se  for  creating  the  provisional 
unlawful  presence  waiver  process  is  to 
reduce  the  amount  of  time  U.S.  citizens 
art!  st'paratetl  from  their  immediate 
relatives.  Focusing  on  hardship  to  U.S. 
citizen.s  is  consistent  with  permissible 
distinctions  that  may  be  drawn  between 
U..S.  citizen.s  and  aliens.  It  al.so  is 
consistent  with  the  Secretary’s  authority 
to  administer  the  immigration  laws  and 
determine  the  most  efficient  means  for 
effectuating  the  provisional  unlawful 
presence  waiver  process.  See  77  FR  at 
1‘I90H.  Finally,  DHS  cannot  include 
children  as  qualifying  relatives  for 
purposes  of  the  extreme  hardship 
determination  because  the  statute  only 
permits  a  showing  of  extreme  hardship 
to  a  spou.se  or  parent  as  a  basis  for 
granting  the  waiver.  See  INA  section 
212(a)(9)(B)(v).  8  U.S.C.  1 182(a)(9)(R)(v). 
Only  Gongress  has  the  power  to  amend 
the  immigration  laws  to  add  other 
individuals  who  can  be  qualifying 
relative's  for  purposes  of  the  extreme 
hardship  determination. 

DH.S  is  open  to  considering  expanding 
the  provisional  unlawful  pre.sence 
waiver  process  to  include  lawful 
permanent  residents  as  qualifying 
relatives  after  DH.S  has  a  better 
understanding  of  the  impact  of  the 
provisional  unlawful  presence  waiver 
jirocfiss  on  agency  re.soun:es  and 
operations. 

4.  Aliens  in  Removal  Proceedings 

Numerous  commenters  asked  DHS  to 
expand  eligibility  for  the  provisional 
unlawful  presence  waiver  to  include 
aliens  in  removal  proceedings.  Some 
commenters  suggested  that  13HS  include 
anyone  who  is  in  removal  proceedings, 
without  further  qualifications.  Others 
suggested  that  DHS  include  aliens  in 
removal  proceedings  if  they:  (1)  Were 
granted  prosecutorial  discretion;  (2) 
were  the  primary  caretakers  for  U.S. 
citizen.s:  (3)  were  previously  granted 
voluntary  departure;  or  (4)  had  their 
cases  administratively  clo.sed. 
Commenters  also  believed  that  the 
provisional  unlawful  pre.sence  waiver 
process  undermines  DHS’s  ongoing 
prosecutorial  discretion  initiative.  A  few 
commenters  also  .said  DHS  should 
eliminate  the  requirement  that  aliens 
with  administratively  closed  cases 
pursue  voluntary  departure  becau.Se  it 
was  too  complicated  and  could  result  in 
.separation  from  a  U.S.  citizen  spou.se, 
parent,  or  child  if  the  alien  fails  to 
comply  with  the  terms  and  conditions 
of  voluntary  departure.  Several 
commenters  criticized  the  use  of 
voluntary  departure,  arguing  that  the 
time  frames  for  voluntary  departure  in 
many  instances  would  be  too  short  (60 
or  120  days)  to  cover  the  time  needed 
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for  the  adjudication  of  the  Form  l-(i()lA 
and  the  time  the  applicant  lumds  to 
prepare  for  departure  after  approval  of 
the  pn)visional  ludawful  presence 
waiver  request.  Otlier  conunenters 
suggested  tliat  DMS  include  any  alien 
who  has  been  issued  a  Notice  to  Appisir 
(NTA).  They  reasoned  that,  if  the 
purpo.se  of  the  pr(»visional  unlawful 
j)resence  waiver  is  to  avoid  hardship  to 
IJ.S.  citizens,  it  should  make  no 
difference  whether  or  not  an  NTA  has 
h(;en  issued.  One  commenter  also 
request«Ml  that  DHS  allow  individuals 
who  have  a  fear  of  returning  to  their 
hoim*  countries  to  participate  in  the 
provisional  unlawful  presence  waiver 
process. 

Several  immigrant  advocacy  grou{)s 
asked  DH.S  to  allow  individuals  to  file 
the  provisional  unlawful  presence 
waiver  application  he/ore  termination  of 
removal  proceedings  or  a  grant  of 
voluntary  departure.  The  commenters 
argued  that  allowing  individuals  to 
apply  for  the  provisional  unlawful 
presence  w'aiver  while  still  in 
proceedings  would  (insure  that  IJ.SCl.S. 
and  not  U..S.  Immigration  and  ('ustoms 
Rnforcenumt  (KiK)  or  ll.S.  Chistoms  and 
Border  Protection  {('BF),  is  the  first 
agency  to  determine  if  an  applicant 
(jualifies  for  th(i  waivtir.  If  the 
applicant’s  provisional  uidawful 
presence  waiver  is  aj)proved.  then  the 
applicant  could  seek  tcirmination  or 
dismi.s.sal  of  his  or  her  case.  The 
advocacy  groups  statfid  that  many 
individuals  subjcict  to  removid,  whether 
detained  or  non-d(!tained,  wfire 
unrepresented  and  could  be  confused  by 
the  various  barriers  to  filing  tlui 
provisional  unlawful  pnisence  waiver 
ap{)lication.  They  also  argued  that 
allowing  an  individual  to  file  the 
provisional  unlawful  presence  waiver 
application  whih;  proc(?edings  are 
pending  would  ensure  that 
unrepresemted  aliens  are  not  left  with 
having  to  choose  betwiMm  se(^king 
avenues  of  relief  in  removal  proceedings 
and  pursuing  an  immigrant  visa  abroad. 

Finally,  one  commenter  askful  DH.S  to 
clarify  the  three  options  noted  in  the 
proposed  rule  at  8  Ch’R  21 2.7(e)(3)(v) 
through  212.7(c)(3)(vii)  (/.e.. 
termination/dismissal.  cancellation  of 
N  TA,  administrative  closure  with 
voluntary  de[)arture)  for  aliens  in 
removal  proccMufings.  The;  commenten- 
noted  that  two  of  the  provisions,  8  CI’R 
212.7(e)(3)(v)  (termination/dismissal) 
and  212.7(e)(3)(vii)  (admini.strativ(! 
closure  with  voluntary  departure)  in  the 
proposed  rule,  conflicted  because  aliens 
who  cho.se  to  pursue  voluntary 
departure  would  need  to  have  their 
cases  recahnufared  biTon;  an  IJ. 
R(icalendaring  (jf  the  alien’s  case  would 


res\dt  in  the  alien  Ixung  harred  under  8 
CFR  212.7(e)(3)(v),  b(K;au.se  the  removal 
proceedings  would  .still  be  pending  and 
not  “t(*rminated  or  dismiss(!d.”  Tin; 
commenter  al.so  r(!Comm(md(Hl  that  the 
final  rul(‘  make  ch^ar  that  ll.SdIS  can 
only  at'cejit  a  provisional  unlawful 
pr(!sence  waivcir  once  DH.S,  through 
K'.F’s  Office  of  (ihief  Ck)un.sel, 
affirmatively  consents  to  it  in  the 
removal  proceedings. 

After  careful  consideration  of  all 
comments  on  this  issue,  DHS  has 
decided  to  limit  eligibility  for  the; 
provisional  unlawful  presence  waiv(ir 
proc(>.ss  to  individuals  who.se  rfunoval 
proceedings  are  administratively  closed 
and  have  not  been  n?calendared  at  the 
time  of  filing  the  Form  l-tiOl  A.  LlmUn 
its  pro.s(*cutorial  di.scretion  (FD) 
policies,  ICE  has  betm  reviewing  cas(^s 
pending  before  EOIR  and  all  incoming 
ca.ses  to  ensure  that  they  are  aligned 
with  the  agency’s  civil  enforcement 
prioriti(!S  and  that  ICE  is  effectively 
using  its  finite  resources,  h'or  cases  that 
IC.E  determimjs  are  not  (mforramient 
priorities,  it  exercises  its  di.scretion 
when;  appropriate,  typically  bv  moving 
for  administrative  closunc  .S(.'e 
M(;morandum  by  ICE  Director  John  T. 
Morton  in  his  June  17,  201 1 
memorandum  and  the  sub.s(!quent 
Novemlu^r  17,  2011  directive  from  Filter 
S.  \3ncent,  Frincipal  Lcigal  Advisor  to 
all  attorneys  at  the  IC.E  Office  ofChifT 
Counsel.  DH.S,  however,  is  not  limiting 
(digibility  solely  to  cas(;s 
administratively  closed  under  the  ICE 
ca.se-by-ca.s(!  n;view  initiative,  but  also 
is  allowing  any  alien  wdio.se  case  is 
administratively  clo.sed  and  has  not 
b(;en  recalendered  at  the  time  of  filing 
the  Form  1-OOlA  to  participate  in  tlu! 
provisional  unlawful  pnisenco  waivijr 
process.  In  addition,  individuals  in 
removal  proceedings  wdiose  cases  are 
defernid  pursuant  to  the  Deferred 
Action  for  C3iildhood  Arrivals  (DA('A)  ^ 
process  may  also  request  that  ICE  s(nik 
administrative  closure  once  II.SCI.S 
dehjrs  action  in  their  casccs. 

If  the  Form  1-B01 A  is  approved  for  an 
alien  whose  proceedings  have  be(m 
acfministratively  closfid,  the  alien 
should  seek  termination  or  dismissal  of 
the  proceedings,  without  [)r(!judic(!,  by 
EOIR.  The  request  lor  termination  or 
dismissal  should  be  granted  hafora  the 
alien  departs  for  his  or  h(;r  immigrant 
visa  intervi(?w  abroad.  A|)plicants  who 
leave  the  Unitinf  States  before  their 
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removal  jiroceedings  are  terminated  or 
dismisstal  may  experience  delays  in 
their  immigrant  visa  processing  or  risk 
becoming  imdigible  for  the  immigrant 
visa  based  on  anoth(?r  ground  of 
ittadmissibililv,  such  as  INA  section 
212(a)((i)(B).  8  IJ.S.C.  1182(a)(6)(B) 
(failure  to  attend  a  removal  proceeding 
without  reasonable  cause),  or  INA 
.s(H:tion  212(a)(t))(A),  8  U.S.C. 
1182(a)(9)(A)  (aliens  who  have  been 
ordered  removed  or  w'ho  dej>art  from 
the  United  .States  while  an  order  of 
removal  is  outstanding).  See  Matter  of 
Saiichez-Herbeii.  26  IKN  Dec.  43  (BIA 
2012)  (holding  that  an  IJ  is  required  to 
issue  an  in  absentia  removal  order 
(rather  than  terminating  proceedings) 
(!ven  though  the  alien  previously  had 
departed  from  the  United  .States,  if  the 
alimi  had  proper  notice  of  the  hearing 
and  DH.S  establishes  the  alien’s 
removability).  ICE  intends  to  work  with 
individuals  to  facilitate  the  timely 
termination  or  dismissal  of  an 
individual’s  removal  proceedings  once 
he  or  she  obtains  a  provisional  unlawful 
])r(!sence  waiver. 

Focusing  on  this  sub.set  of  aliens  in 
removal  proceedings  is  consistent  with 
the  Department’s  established 
enforcement  priorities.  Individuals  who 
receiv(;d  administrative  closure  are 
likely  individuals  whom  ICE  or  EOIR 
has  (i(itermined,  on  a  case-by-case  basis 
or  as  a  mailer  of  policy,  to  be  non- 
enforcement  priorities.  'Fhis  includes 
individuals  whose  cases  are  deferred 
through  the  DA(]A  process.  Given  that 
these  individuals  have  been  determined 
to  not  be  enforcement  priorities  because 
of  their  compidling  equities  [e.g.,  their 
long-term  pre.sence  in  the  United  .States 
or  their  connection  to  U..S.  citizen 
relativ(;s),  DH.S  determined  that  they 
should  be  able  to  participate  in  the 
provisional  unlawful  presence  waiver 
process.  DH.S  may  consider  expanding 
eligibility  for  the  [irovisional  unlawfid 
pr()sence  waiver  process  to  other  subsets 
of  aliens  in  removal  pnjceedings  in  the 
future  and  after  implementation  of  this 
final  rule. 

Aliens  w'hose  cases  arc  deferred, 
whether  authorized  by  ICE  or  by  U.SCIS 
through  approval  of  a  Form  I-821D, 
Consideration  of  Deferred  Action  for 
Childhood  Arrivals,  must  meet  all 
requirements  under  8  CFR  212.7(e)  to 
rficeive  a  provisional  unlawTurpre.sence 
waiver.  Dcderred  action  does  not 
override  or  modify  the  eligibility 
rinpiirements  specified  in  this  final  rule. 
Thus,  aliens  w'ho.se  cases  have  been 
defcrred  but  have  final  orders  of 
nmioval  or  other  grounds  of 
inadmissibility  beyond  unlawful 
presence  will  remain  ineligible  for  a 
provisional  unlawful  pre.scmce  waiver. 
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5.  Aliens  With  Final  Orders  of  Removal 
and  Previously  Removed 

Numerous  commenters  requested  that 
DHS  allow  aliens  with  final  orders  of 
removal  to  participate  in  the  provisional 
unlawful  presence  waiver  process.  The 
commenters  offered  a  variety  of 
suggestions,  many  of  which  came  out  of 
their  own  personal  circumstances.  For 
example,  some  commenters  suggested 
that  DHS  include  aliens  with  final 
removal  orders  who:  (1)  Are  currently 
detained  pending  removal;  (2)  had  their 
removal  orders  temporarily  suspended; 
(3)  are  still  in  the  United  States  and  had 
final  orders  of  removal  issued  within 
the  last  five  to  10  years  or,  alternatively, 
issued  more  than  10  years  ago;  (4)  were 
detcirmined  by  DHS  to  warrant  a 
favorable  exercise  of  prosecutorial 
discretion;  (5)  were  previously  granted 
voluntary  departure;  (6)  were  granted 
voluntary  departure  but  overstayed  by 
10  years;  (7)  are  subject  to  in  absentia 
final  orders  of  removal  due  to 
ineffective  assi.stance  of  counsel;  (8) 
have  been  removed  for  a  noncriminal 
ground  of  inadmissibility;  (9)  have 
obtained  advanced  consent  to  reapply 
for  admission  to  the  United  States;  or 
(10)  were  previously  removed, 
regardless  of  whether  the  alien  is  abroad 
or  still  inside  the  United  States.  A  few 
commenters  indicated  that  tho.se  with 
final  orders  of  removal  should  be 
included  if  they  are  married  to  U.S. 
citizens  and  have  children.  Most 
commenters  stated  that  U.S.  citizen 
family  members  of  aliens  with  final 
orders  of  removal  face  the  same 
hardships  as  those  with  relatives  subject 
to  inadmissibility  based  on  unlawfid 
presence  in  the  United  States. 

DHS  considered  these  suggestions  and 
has  concluded  that  it  will  not  expand 
the  provisional  unlawful  presence 
waiver  process  to  include  aliens  with 
final  removal  orders.  Generally,  aliens 
w'ho  have  outstanding  final  orders  of 
removal  may  be  inadmissible  on  a 
variety  of  grounds  other  than  unlawful 
presence,  such  as  criminal  ofTenses  (INA 
section  212(a)(2),  8  U.S.C.  1182(a)(2)) 
and  fraud  and  misrepre.sentation  (INA 
section  212(a)(6)(C),  8  U.S.C. 
1182(a)(6)(C)).  In  addition,  any  alien 
who  is  subject  to  a  final  order  of 
removal,  decides  to  leave  the  United 
States,  and  subsequently  seeks 
admission,  is  inadmissible  as  an  alien 
with  a  prior  removal  under  INA  section 
212(a)(9)(A),  8  U.S.C.  1182(a)(9)(A). 
Similarly,  any  alien  who  has  l>een 
ordered  removed  or  who  has  been 
unlawfully  present  in  tbe  United  States 
for  an  aggregate  period  of  a  year  or  more 
and  subsequently  attempts  to  enter  or 
reenter  the  United  States  without  being 


admitted  is  inadmi.ssiblQ.under  INA 
.section  212(a)(9)(C),  8  U.S.C. 
1182(a)(9)(C),  and  may  have  his  or'her 
final  order  of  removal  reinstated  under 
INA  section  241(a)(.'>),  8  U.S.C. 

1231(a)(5).  The  provisional  unlawful 
presence  waiver  is  only  available  to  an 
alien  who,  upon  departure  from  the 
United  States,  would  be  inadmissible 
only  due  to  accrual  of  unlawful 
presence  under  INA  section 
212(a)(9)(B)(i),  8  U.S.C.  1 182(a)(9)(B)(i). 
Thus,  a  large  percentage  of  aliens  in 
removal  proceedings  will  not  be  eligible 
for  a  provisional  unlawful  presence 
waiver.  As  a  result,  DHS  has  concluded 
that,  because  the  succe.ss  of  this  new 
provisional  unlawful  presence  waiver 
process  relies  on  its  efficient, 
streamlined  approach  and  close 
coordination  with  the  NVC,  the 
provisional  unlawful  pre.sence  waiver 
process  will  not  be  expanded  to  include 
aliens  with  final  removal  orders. 

6.  Aliens  With  Scheduled  Immigrant 
Visa  Interviews 

Several  commenters  asked  DHS  to 
include  aliens  in  the  provisional 
unlawful  presence  waiver  pro^pess 
regardless  of  whether  they  had  an 
immigrant  visa  interview  scheduled  in 
the  past.  Several  commenters  objected 
to  this  ground  of  ineligibility,  arguing 
that  it  was  irrational  and  served  no 
purpose  or  was  arbitrary,  capricious  and 
cruel.  Several  commenters  stated  that 
many  individuals  already  had  cancelled 
their  immigrant  visa  interviews  after 
publication  of  the  Notice  of  Intent  on 
January  9,  2012  (77  FK  19902).  An 
immigrant  advocacy  group  asked  DHS 
to  include  applicants  with  previously 
.scheduled  interviews.  The  group 
acknowledged  that  allowing  such 
applicants  to  reschedule  immigrant  vi.sa 
interviews  would  create  an  additional 
administrative  burden  on  DOS,  but 
believed  that  it  would  ensure  equity 
among  those  immediate  relatives 
seeking  to  legalize  their- status  while 
minimizing  the  length  of  time  they  are 
separated  from  their  families.  The 
advocacy  group  also  believed  that 
failure  to  include  this  group  would  only 
create  confusion  and  ultimately 
ineligibility  for  the  very  individuals 
who  the  rule  is  supposed  to  help. 

Several  commenters  suggested  that 
DOS  return  the  immigrant  vi.sa 
application  packet  to  the  NVC  once  an 
alien  files  a  provisional  unlawful 
presence  waiver.  Another  commenter 
suggested  that  the  petitioner  should  be 
allowed  to  fly  to  the  consulate  abroad, 
retrieve  the  immigrant  visa  application 
packet,  and  return  it  to  the  NVC  so  DH.S 
could  adjudicate  the  waiver  and  the 
NVC  could  match  the  immigrant  vi.sa 


application  packet  to  the  approved 
provisional  unlawful  presence  waiver. 
One  commenter  suggested  that  aliens 
should  he  allowed  to  resubmit  the 
immigrant  visa  application  package  to 
the  NVC  so  that  they  could  file  the 
provisional  unlawful  presence  waiver 
application.  Some  commenters  also 
asked  DHS  to  give  individuals  still  in 
the  United  States  the  option  to  either 
postpone  their  immigrant  visa 
interviews  so  they  could  file  the 
provisional  unlawful  presence  waiver  or 
proceed  with  consular  processing. 

Several  commenters  were  concerned 
that  the  time  periods  for  filing  and 
adjudication  of  a  provisional  unlawfid 
pre.sence  waiver  application,  filing  of 
the  immigrant  visa  application,  and 
DOS  scheduling  of  the  immigrant  visa 
interview  were  too  short.  The 
commenters  believed  that  it  created 
timing  issues  for  immigration  law 
practitioners  in  terms  of  advising  their 
clients  on  filing  the  Form  1-601 A  and 
paying  the  immigrant  vi.sa  fee.  The 
commenters  stated  that  once  the 
immigrant  visa  fee  was  paid,  DOS 
would  schedule  the  immigrant  visa 
interview  potentially  before  USCIS 
adjudicated  the  Form  1-601 A  and,  as  a 
result,  the  applicant  would  be  ineligible 
for  the  provisional  unlawful  presence 
waiver.  Finally,  one  commenter 
requested  that  DHS  implement  a  grace 
period  of  at  least  one  year  after 
publication  of  the  final  rule  durijig 
which  applicants  who  had  scheduled 
immigrant  visa  interviews  could 
participate  in  the  provisional  unlawful 
pre.sence  waiver  process. 

DHS  disagrees  that  limiting  eligibility 
to  aliens  who  have  not  had  their 
immigrant  visa  interviews  scheduled 
has  no  rational  basis.  DHS  considered  a 
number  of  criteria  and  re.strictions  to 
make  the  proce.ss  operationally 
manageable  without  creating  delays  in 
processing  of  other  petitions  or 
applications  filed  with  USCIS  or  in  the 
DOS  immigrant  visa  process.  By 
including  aliens  who  were  scheduled 
for  an  interview  prior  to  the  date  of 
publication  of  this  final  rule,  the 
projected  volume  of  cases  coidd 
significantly  increase  and  would  create 
backlogs  not  only  in  tbe  provisional 
unlawful  pre.sence  waiver  process,  but 
al.so  in  adjudication  of  other  USCIS 
benefits.  The  increa.sed  volume  would 
also  adversely  impact  DOS  and  their 
immigrant  vi.sa  process. 

P’or  these  rea.sons,  DHS  will  not 
ex[)and  the  provisional  unlawful 
pre.sence  waiver  to  include  individuals 
whose  immigrant  visa  interviews  were 
scheduled  before  the  date  of  publication 
of  this  final  rule  January  3,  2013.  DHS 
now  adds  language  to  the  final  rule  to 
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clarify  when  an  alien  is  ineligible  for  a 
provisional  unlawful  presence  waiver 
because  of  a  previously  scheduled 
immigrant  visa  interview. 

USCIS  w'ill  first  look  at  whether  the 
sc:heduled  immigrant  visa  interview  is 
based  on  the  approved  immediate 
relative  petition  (1—130  or  1-3B0)  that 
accompanies  the  Form  1-601  A.  If  it  is, 
USCIS  will  then  look  at  the  Department 
of  State’s  Consular  Consolidated 
Database  (CCD)  to  determine  the  date  on 
which  the  Department  of  State  initially 
acted  to  schedule  the  applicant  for  his 
or  her  immigrant  visa  interview  [i.e.,  the 
date  of  .scheduling  itself  and  not  the 
date  and  time  the  applicant  must  appear 
for  the  interview). 

If  the  date  that  the  Department  of 
State  initially  acted  to  .schedule  the 
immigrant  vi.sa  interview  is  prior  to  the 
date  of  publication  of  this  final  rule, 
January  3,  2013,  then  the  alien  is 
ineligible  to  apply  for  a  provisional 
unlawfid  presence  waiver.  If  the  date 
that  Department  of  State  initially  acted 
to  schedule  the  immigrant  visa 
interview  is  on  or  a//er  the  publication 
date  of  this  final  rule,  the  alien  is 
eligible  to  apply  for  a  provisional 
unlawful  presence  waiver.  The  actual 
date  and  time  that  the  alien  is  scheduled 
to  appear  for  the  interview  is  not 
relevant  for  the  eligibility 
determination.  This  rule  applies  even  if 
the  alien  failed  to  appear  for  his  or  her 
interview,  cancelled  the  interview,  or 
requested  that  the  interview  be 
reschedided.  Therefore,  USCIS  may 
reject  or  deny  any  Form  1-601 A  Filed  by 
an  alien  who  USCIS  determines  that  the 
Department  of  State,  prior  to  the  date  of 
publication  of  this  final  rule,  initially 
acted  to  schedule  the  alien’s  immigrant 
visa  interview  for  the  approved 
immediate  relative  petition  upion  which 
the  Form  1-601 A  is  based.  See  section 
212.7(e)(4)(iv). 

An  alien  who  is  ineligible  to  apply  for 
a  provisional  unlawful  presence  waiver 
because  of  a  previously  scheduled 
immigrant  visa  interview  may  .still 
qualily  for  a  provisional  unlawful 
pre.sence  waiver  if  he  or  she  has  a  new 
DOS  immigrant  visa  case  because  (1) 
DOS  terminated  the  immigrant  visa 
registration  associated  with  the 
previously  scheduled  interview,  and 
they  have  a  new  immediate  relative 
petition;  or  (2)  the  alien  has  a  new 
immediate  relative  petition  filed  on  his 
or  her  behalf  by  a  different  petitioner. 

DHS  has  clarified  the  regulatory  text 
at  8  CFR  212.7(e)(4)  and  (5)(ii)  so  that 
aliens  clearly  understand  that  if  the 
Department  of  State  scheduled  the  alien 
for  his  or  her  initial  immigrant  visa 
interview  p/ior  to  the  date  of 
publication  of  this  final  rule,  the  Form 


1-601 A  will  be  Bijected  and  returned  to 
the  applicant  with  the  associated  filing 
and  biometric  fees  or  denied.  The  Form 
1-601 A  will  be  rejected  even  if  the 
applicant’s  interview  is  rescheduled 
offer  the  date  of  publication  of  this  final 
rule.  USCIS  will  verify  wdth  DOS 
whether  the  applicant's  immigrant  visa 
interview  was  scheduled  before  the  date 
of  publication  of  this  final  rule. 

7.  Aliens  With  Other  Grounds  of 
Inadmissibility 

Several  commenters  asked  DUS  to 
consider  expanding  the  provisional 
unlawful  presence  waiver  process  to 
include  additional  grounds  of 
inadmissibility  and  the  waivers 
associated  with  such  grounds.  These 
commenters  specifically  referenced 
waivers  such  as  the  waiver  for  certain 
criminal  grounds  of  inadmi.ssibility 
under  INA  section  212(h),  8  U.S.C. 
1182(h),  for  fraud  and  misropre.sentation 
under  INA  .section  212(i),  8  U.S.C. 

1182(i),  and  for  alien  smuggling  qnder 
INA  .section  212(d)(ll),  8  U.S.C. 
1182(d)(ll).  Some  commenters 
suggested  that  DHS  include  any  waiver 
that  has  tly?  same  extreme  hardship 
standard  into  the  provisional  unlawful 
presence  waiver  process.  (Ither 
commenters  believed  that  it  would  be 
more  efficient  to  resolve  all  grounds  of 
inadmissibility  at  the  same  time.  They 
suggested  that  DHS  include  all  grounds 
of  inadmissibility  that  can  bo  waived 
and  currently  appear  on  the  Form  1-601. 
The  commenters  believed  this  change 
would  alleviate  the  need  for  aliens  to 
file  multiple  waiver  requests  at  the  time 
of  their  immigrant  visa  interviews. 

Several  commenters  stated  that  an 
individual  should  not  be  precluded 
from  filing  a  provisional  unlawful 
presence  waiver  application  if  the 
individual:  (1)  Was  previously  arrested, 
especially  if  there  was  no  conviction  or 
the  conviction  was  for  a  crime  involving 
moral  turpitude  (CIMT)  that  meets  the 
petty  offense  exception  under  INA 
section  212(a)(2)(A)(ii),  8  U.S.C. 

1 182(a)(2)(A)(ii);  (2)  violated  his  or  her 
status;  (3)  worked  without 
authorization;  or  (4)  made  a  false  claim 
to  U.S.  citizenship  under  INA  .section 
212(a)(6)(C)(ii),  8  U.S.C. 

1182(a)(6)(C)(ii).  A  few  commenters  also 
requested  that  USCIS  make  an 
affirmative  finding  that  a  specific 
ground  of  inadmissibility  does  not 
apply  to  an  applicant.  The  commenters 
requested  that  such  a  finding  be  either 
persuasive  or  binding  on  DOS  consular 
officers. 

Finally,  some  commenters  w'ere 
confused  about  the  effect  of  the 
provision  that  allows  USCIS  to  deny  a 
provisional  unlawful  pre.sence  waiver 


application  if  USCIS  has  a  “reason  to 
believe’’  that  the  alien  will  be 
inadmissible  on  grounds  other  than 
unlawful  presence.  The  commenters 
argued  that  DHS  should  not  deny  a 
provisional  unlawful  presence  waiver 
simply  because  DHS  has  reason  to 
believe  that  the  applicant  was  convicted 
of  a  crime,  especially  since  some  crimes 
are  not  automatic  bars  to  admission  to 
the  United  States  in  a  lawful 
immigration  status  and,  upon  further 
review,  would  not  be  considered 
convictions  or  criminal  offenses  for 
immigration  purposes. 

DHS  has  considered  these  comments 
but  will  not  adopt  the  suggested 
changes.  The  goal  of  the  provisional 
unlawful  presence  waiver  process  is  to 
facilitate  immigrant  visa  issuance  for 
immediate  relatives  of  U.S.  citizens  w'ho 
are  otherwi.se  admissible”  to  the  United 
States  except  for  the  3-year  and  lO-year 
unlawful  presence  bars,  which  are 
triggered  upon  departure  from  the 
United  States.  DOS,  not  USCIS, 
determines  if  an  immigrant  visa 
applicant  is  eligible  for  an  immigrant 
visa  and  whether  there  are  any  grounds 
of  inadmissibility  that  may  bar  issuance 
of  the  immigrant  visa.  If  USCIS  were  to 
consider  other  grounds  of 
inadmissibility  beyond  unlawful 
presence,  it  would  create  backlogs  in  the 
adjudication  of  the  provisional  unlawful 
presence  waivers  and,  in  turn,  adversely 
impact  DOS’s  immigrant  visa  process.  In 
particular,  to  as.sess  an  application  for  a 
waiver  of  inadmissibility  based  on 
fraud,  misrepresentation,  or  criminal 
history,  an  individual  generally  must 
undergo  vetting  through  an  in-person 
interview  at  a  USCIS  Field  Office.  Since 
DOS  already  conducts  an  in-depth  in- 
person  interview  as  part  of  the 
immigrant  vi.sa  process,  DHS  believes 
that  such  a  full  review  by  USCIS  would 
be  duplicative  of  DOS’s  efforts. 

DHS,  however,  intends  to  uphold  its 
responsibility  to  protect  the  integrity 
and  security  of  the  immigration  process 
by  conducting  full  background  and 
security  checks  to  assess  whether  an 
individual  may  be  a  threat  to  national 
security  or  public  safety.  To  maintain  a 
streamlined  process,  USCIS  will, 
however,  only  conduct  a  limited  review 
of  the  waiver  application  to  determine 
if:  (1)  The  individual  has  self-reported  a 
ground  of  inadmissibility  that  would 
render  him  or  her  ineligible  for  the 
provisional  unlawful  presence  waiver; 


"An  alien  will  not  be  inadmissible  for  Ireing 
pre.sent  in  the  United  States  without  admission  or 
parole  under  INA  .section  212(a)(6)(A)(i),  8  U.S.C,. 

1 182(a)(6)(A)(i).  or  for  tacking  proper  immigrant 
entry  documents  under  INA  section  212(a)(7)(A),  8 
U..S.C.  1182(a)(7)(A),  once  he  or  she  leaves  the 
United  .States  to  attend  a  consular  interview. 
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(2)  the  results  of  the  background  checks 
reveal  conduct  or  actions  that 
potentially  would  make  an  individual 
ineligible  for  an  immigrant  visa;  or  (3) 
the  individual  has  engaged  in  activities 
that  could  impact  the  discretionary 
determination  regarding  whether  he  or 
she  warrants  a  favorable  exercise  of 
discretion.  If  USCIS  determines  that 
there  is  reason  to  believe  that  the  alien 
maybe  inadmissible  to  the  United 
States  at  the  time  of  his  or  her 
immigrant  visa  interview  based  on 
another  ground  of  inadmissibility  other 
than  unlawhd  presence,  USCIS  will 
deny  the  request  for  the  provisional 
unlawful  presence  waiver.  IJSCIS’s 
determination  on  the  provisional 
unlawful  presence  waiver  is  not  a 
conclusive  finding  of  inadmissibility.  It 
also  is  not  an  assessment  of  whether  a 
particular  crime  or  pattern  of  conduct 
would  ultimately  bar  an  individual  from 
obtaining  a  legal  status  under  the 
immigration  laws. 

Aliens  who  may  have  other  grounds 
of  inadmissibility  are  not  precluded 
from  obtaining  a  waiver  of  such  grounds 
(if  permittecl  by  law)  and  ultimately  an 
immigrant  visa.  The  individual  can  file 
a  Form  1-601,  Application  for  Waiver  of 
Grounds  of  Inadmissibility  with  the 
USCIS  Lockbox,  after  he  or  she  attends 
the  immigrant  visa  interview  and  after 
DOS  conclusively  determines  that  the 
individual  is  inadmissible.  If  the 
ground{s)  of  inadmissibility  identified 
by  the  DOS  consular  officer  can  he 
waived,  the  individual  can  file  a  Form 
1-601  along  with  any  .supporting 
documentation  or  evidence  needed  to 
demonstrate  eligibility  for  the  waiver 
and  ultimately  the  immigrant  visa. 

8.  Aliens  in  Temporary  Protected  Status 

.Several  commenters  asked  MILS  to 
clarify  how  tl\e  provisional  unlawful 
presence  waiver  process  affects  aliens  in 
Temporary  Protected  .Status  (TPS)  and 
to  ensure  that  such  aliens  are  included 
in  the  provisional  unlawful  pre.sen(;e 
waiver  process.  DHS  does  not  believe 
these  additions  to  the  eligibility  f:riteria 
are  necessary. 

Any  alien  who  meets  tlui 
requirements  of  the  provisional 
unlawful  presencf!  waiver  process  and 
who  is  consular  processing  abroad  can 
obtain  a  provisional  unlawful  presence 
waiver  regardless  of  the  alien’s  current 
status  in  the  United  States.-*  An  alien 


”I!.SC1S  al.so  recnivHcl  two  comnionls  asking 
whether  alien  crewman  could  apply  for  a 
provisional  unlawful  presence  waiver.  As  stated 
above,  any  alien  in  the  United  States  who  qualifies 
.as  an  immediate  relative  and  has  an  approved  Form 
1-1  HO  or  Form  I-H60  may  apply  for  the  provisional 
unlawful  pr<!sencc  waiver,  irrespective  of  his  or  her 
current  immigration  status,  if  otherwise  eligible. 


currently  registered  for  TPS  under  INA 
section  244,  8  U.S.G.  1254a,  is 
considered  to  be  maintaining  lawful 
nonimmigrant  status*"  for  purposes  of 
adjustment  of  status  or  change  of  status. 
.See  INA  section  244(f)(4),  8  U.S.C. 
1254a(f)(4).  A  grant  of  TPS,  however, 
does  not  cure  an  unlawful  entry  prior  to 
the  alien’s  grant  of  TPS  or  any  unlawful 
presence  the  alien  may  have  accrued 
prior  to  being  granted  TPS.  See  Serrano 
V.  U.S.  Att’vGen.,  655  F..3d  1260  (11th 
Cir.  2011).  If  the  TPS  beneficiary  needs 
a  waiver  of  inadmissibility  for  unlawful 
presence,  that  alien  is  in  the  same 
position  as  any  other  alien  who  needs 
a  waiver  of  inadmi.ssibility  under  INA 
section  212(a)(9)(B)(v),  8  U.S.C. 
1182(a)(9)(B)(v),  at  the  time  of  the 
immigrant  visa  processing  abroad.  As  a 
result,  TPS  applicants  who  are 
immediate  relatives  of  U.S.  citizens  can 
participate  in  the  provisional  unlawful 
presence  waiver  process  if  they  are 
pursuing  consular  processing  of  an 
immigrant  visa  abroad. 

9.  Additional  Eligibility  Criteria 

A  few  commenters  suggested  that 
DHS  consider  limiting  or  adding 
eligibility  criteria  to  better  prioritize 
aliens  who  may  be  eligible  for  the 
provisional  unlawful  presence  waiver 
process.  Two  commenters  suggested 
that  DHS  require  an  individual  to  have 
a  minimum  amount  of  time  in  the 
United  .States  unlawfully  (e.g.,  two, 
three,  or  five  years)  before  he  or  she 
could  file  a  provisional  unlawful 
presence  waiver.  Another  commenter 
suggested  that  DHS  limit  eligibility  to 
aliens  who  were  married  to  a  U.S. 
citizen  prior  to  the  effective  date  of  this 
final  rule.  One  commenter  suggested 
limiting  the  eligibility  criteria  .solely  to 
aliens  physically  present  in  the  United 
States,  who  are  immediate' relatives  with 
an  approved  Form  1-130,  and  who  are 
at  least  1 7  years  of  age.  .Several 
commenters  suggested  that  DHS  give 
priority  to  aliens  who  are  minors  and 
aliens  who  show  good  moral  character, 
have  no  criminal  record,  and 
demonstrate  that  they  have  been 
productive  and  responsible  as 
evidenced  by  paying  taxes,  mortgages, 
and  .self-sufficiency.  Finally,  several 
commenters  requested  that  DHS  base 
approval  of  the  provisional  unlawful 
presence  waiver  on  factors  such  as:  (1) 
Having  good  moral  character;-(2)  having 
no  criminal  record;  (3)  not  having 
abused  government  benefits;  (4)  putting 


'•'INA  section  244(f)(4),  B  l).,S.C.  1254a(f)(4), 
provides  that,  during  the  period  that  an  alien  is 
granted  temporary  protected  status,  the  alien  is 
considered  as  being  in  or  maintaining  lawful  status 
as  a  nonimmigrant  for  purposes  of  adjustment  or 
change  rtf  status. 


children  through  school;  (5)  paying 
taxes;  (6)  being  married  to  a  IJ.S.  citizen 
or  having  U.S.  citizen  children;  or  (7) 
owning  a  homo. 

DH.S  considered  a  number  of  criteria 
and  restrictions.to  make  the  process 
operationally  manageable  without 
creating  delays  in  processing  of  other 
petitions  or  applications  filed  with  ' 
IJSCIS  or  in  the  DOS/NVC  immigrant 
visa  process.  DHS,  however,  did  not 
adopt  these  limitations  or  restrictions. 

The  commenters’  suggestions  are 
already  part  of  the  overall  analysis  of 
whetheV  an  individual  warrants  the 
grant  of  the  provisional  unlawfid 
presence  waiver  as  a  matter  of 
di.scretion.  The  factors  that  play  into  the 
discretionary  analysis  are  not  limited  to 
one  particular  set  of  factors,  see,  e.g., 
Matter  of  Cervantes-Gomalez,  22  I.  &  N. 
Dec.  560,  566  (BIA  1999);  as  part  of  the 
application  for  provisional  unlawful 
presence  waiver,  an  applicant  should 
set  forth  any  favorable  discretionary 
factor  he  or  she  considers  relevant  to  the 
adjudication.  By  setting  restrictions  on 
the  number  of  years  of  unlawful 
presence  or  the  date  when  an  individual 
married  the  U..S.  citizen,  DH.S  would 
exc.lude  a  subset  of  immediate  relatives 
of  U..S.  citizens  who  are  or  would  be 
otherwise  eligible.  DHS,  therefore,  has 
not  adopted  these  suggestions  and 
retains  the  eligibility  criteria  listed  in  8 
CFR  212.7(e)(3). 

D.  Filing  Requirements  and  Fees 
1.  Concurrent  Filing 
Many  commenters  asked  DILS  to 
allow  concurrent  filing  of  the  Form  l- 
130  or  Form  1-360,  Form  1-601  A,  and, 
if  needed,  the  F’orm  1-212,  Application 
for  Permission  to  Reapply  for 
Admission  Into  the  United  .States  After 
Deportation  or  Removal.  Several 
commenters  noted  that  USCl.S  does 
adjudicate  some  Form  l-212s  in  the 
United  .States  pursuant  to  the 
regulations  at  8  CFR  212.2(j)  and  in 
certain  cases  may  grant  the  Form  1-212 
conditioiwilly  in  anticipation  of  the 
individual’s  departure.  Other 
commenters  argued  that  applicants 
should  be  allowed  to  file  the  provisional 
uidawfid  presence  waiver  at  any  stage  of 
immigrant  petition  or  visa  process. 
Several  commenters  .said  that  DH.S 
could  avoid  duplicating  efforts  by 
proce.ssing  multiple  applications  at  the 
same  time.  The  commenters  believed  it 
was  inefficient  for  DHS  not  to  allow - 
concurrent  filing  and  an  injustice  to 
waiver  applicants  to  maintain  .separate 
processes  for  the  F’orm  1-601 A  and 
Form  1-212,  especially  when  the 
separate  processes  have  the  effect  of 
increasing  the  time  applicants  must 
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spend  outside  the  United  States  and 
away  from  their  families.  The 
eommcnters  asked  DHS  to  at  least 
examine  the  feasibility  of  concurrently 
processing  these  applications  before  the 
alien  has  to  leave  for  his  or  her 
immigrant  visa  interview.  Finally,  one 
commenter  suggested  that  IJSCIS  should 
allow  applicants  to  submit  the  Form  I- 
601A  and  Form  1-212  prior  to  the  filing 
of  the  Form  1-130. 

DHS  has  considered  these  comments 
but  believes  that  concurrent  filing,  or 
allowing  filing  of  the  Form  1-()01  A 
before  the  immediate  relative  pefition, 
would  undercut  the  efficiencies  USCIS 
and  DOS  w'ill  gain  through  the 
streamlined  provisional  unlawful 
presence  waiver  process.  Currently, 

Form  1-130  denials  are  appealable  to  the 
lX)j.  EOIK  Board  of  Immigration 
Appeals  (BIA),  and  if  the  alien 
challenges  the  denial.  USCIS  would 
either  have  to  hold  the  provisional 
unlawful  presence  w'aivers  until  the 
Form  1-130  was  decided  on  appeal  or 
deny  the  Form  I-601A  but  reopen  it  if 
the  appeal  is  decided  favorably  for  the 
alien.  Both  scenarios  are  inefficient  and 
could  cause  USCIS  to  incur  additional 
costs  for  storing  the  provisional 
unlaw'ful  presence  waiver  applications 
and  transferring  any  A-filos  or  receipt 
files  between  offices  until  the 
administrative  appeal  process  is 
complete.  DH.S  developed  this 
provisional  unlawful  presence  waiver 
process  in  close  coordination  with  DO.S 
to  ensure  that  both  agencies  could 
efficiently  complete  the  waiver  and 
immigrant  visa  process  concurrently 
within  a  short  timeframe.  Allowing  the 
filing  of  the  Form  l-bOl  A  after  the  Ft)rm 
1-130  or  Form  I-3G0  is  approved  is  more 
efficient  for  U.SCIS  and  often  is  more 
efficient  for  the  applicant  as  well. 
Therefore,  DHS  will  not  accej)t 
concurrently  filed  Forms  1-130  and  1- 
(iOl  A.*or  allow  for  the  filing  of  the  Form 
1-001 A  before  approval  of  the 
immediate  relative  petition. 

Moreover,  DHS  will  not  permit 
concurrent  filing  of  Forms  1-ttOl  A  and 
1-212.  While  an  individual  can  obtain 
advance,  conditional  consent  to  reapply 
for  inadmissibility  under  INA  section 
212(a)(9)(A).  8  U.S.C.  1182(a)(9)(A) 
(prior  removal  or  departure  under  order 
of  removal),  w'hile  still  in  the  United 
States,  DHS  will  not  incorporate  the 
Form  1-212  in  the  provisional  unlawful 
presence  w'aiver  presence  process  at  this 
time  for  the  following  reasons. 

First,  mo.st  applicants  seeking  a 
provisional  unlawful  presence  waiver 
will  not  have  A-files.  However,  every  I- 
212  applicant  with  a  prior  removal 
order  has  an  A-file  because  he  or  she 
w'as  in  removal  proceedings.  If 


concurrent  filing  of  Forms  I-fiOl  A  and 
1-212  is  permitted.  USCIS  in  each  case 
would  have  to  request  and  rcwiew  tlu; 
applicant’s  A-fih; — a  process  that  can 
t;ause  significant  delay.  This  extra 
proc:edural  step  in  turn  would  create 
significant  delays  in  US(3.S  |)rocessing 
of  provisional  unlawful  presence  waiver 
applications. 

Second,  individuals  currently  may 
file  an  administrative  appeal  with  the 
Administrative  Appeals  Office  (AAO)  of 
a  decision  denying  their  Form  1-212. 
Con.sequently,  if  concurrent  filing  of 
Forms  1-601 A  and  1-212  is  permitted, 
and  the  Form  1-212  is  denied  and  an 
appeal  taken,  USCIS  would  have  to  hold 
the  applicant’s  Form  1-601 A  until  the  I- 
212  appeal  is  decided  and.  if  the 
applicant  seeks  review  in  federal  court, 
until  the  litigation  is  resolved.  The 
streamlined  Form  l-tiOlA  process  is 
designed  to  avoid  these  extra  procedural 
steps,  which  would  create  backlogs  in 
U.S(nS  adjudication  of  the  provisional 
unlawful  presence  waiver. 

Form  1-212  also  is  u.sed  to  seek 
consent  to  reapply  to  overcome 
inadmissibility  for  unlawful  reentry 
after  a  prior  immigration  violation 
under  INA  section  212(a)(9)(C),  8  U..S.f^ 

1 182(a)(9)(C). Aliens  who  are  subject 
to  this  ground  of  inadmissibility  (’annot 
seek  consent  to  reapply  until  they  have 
been  outside  of  the  United  States 
continuously  for  10  years.  Therefore, 
allowing  the  Form  1-212  to  be  filed 
concurrently  with  the  Form  1-601 A 
might  mistakenly  imply  that  those 
inadmissible  under  INA  .‘Jection 
212(a)(9)((')  can  file  in  the  United  States 
and  at  an  earlier  time. 

2.  Filing  Fees 

(3ne  commenter  stated  that  applying 
the  current  Form  I-(j01  filing  fee  to  the 
Form  l-60lA"wa.s  fiscally  irresponsible. 
The  commenter  argued  that  DHS  does 
not  know  how  many  provisional 
unlawful  presence  waivers  it  will 
receive  or  adjudicate  and,  therefore, 
cannot  accurately  determine  the  case 
workload  or  what  re.sources  it  will  need 
to  cover  the  actual  costs  for  adjudicating 
the  Form  1-601  A.  The  commenUtr 
suggested  that  DHS  increase  the  filing 
fee  to  SO.'jO  plus  $8.'j  for  the  biometric 
fee  to  avoid  a  fiscal  shortfall.  Several 
coinmenters  stated  that  DHS  should 
require  provisional  unlawful  presence 
waiver  applicants  to  pay  a  fine  or  foe 
(.$5,000  to  $20,000)  to  remain  in  the 
United  States  and  obtain  LPR  status 


' '  The  n!Riilati<ins  )»overiiing  tlie  processing  of 
advance,  conditional  con.sent  to  mii))ply  in  the 
United  .States  at  H  (T'K  212. 2(j)  do  not  apply  to 
aliens  who  are  subject  to  this  ground  of 
inadmissibility.  See  Matlpr  of  Torrns-Harcia.  22  ISiN 
Uec,  H6b  (BIA  2I)(H>). 


through  an  immigrant  visa  if  eligible  for 
the  provisional  unlawful  presence 
waiver;  some  of  these  coinmenters 
believed  that  this  fine  or  fee  would  help  - 
reduce  the  national  debt. 

Many  opponents  of  the  provisional 
unlawful  presence  waiver  process 
indicated  that  the  costs  of 
implementation  are  too  expensive  and 
that  the  U.S.  Government  should  not 
spend  money  on  illegal  aliens.  The 
coinmenters  believed  that  DHS  was 
using  tax  money  to  support  the  new 
process.  Additionally,  two  commenters 
recommended  that  DHS  e.stablish  a 
premium  processing  fee  to  expedite 
processing  of  the  provisional  unlawful 
presence  waiver.  The  coinmenters  also 
suggested  that  DHS  give  special 
consideration  to  federal  employees  and 
those  currently  serving  in  active  duty, 
reserve  personnel,  and  veterans  of  the 
U.S.  Armed  Forces.  Some  commenters 
believed  that  individuals  who  did  not 
commit  any  felonies  should  not  have  to 
pay  a  fee.  Several  commenters  stated 
that  the  filing  fee  was  either  too  high  or 
too  low.  .Some  commenters  stated  that 
DHS  should  permit  (ee  waivlirs  because 
the  fees  were  too  high;  others  said  that 
DHS  should  double  the  fee  to  offset  the 
costs  for  implementing  the  new  process 
becau.se  the  Form  1-601 A  fee  was  too 
low.  Some  (  oinmenters  also  indicated 
that  fee  waivers  would  be  appropriate 
for  aliens  seeking  the  provisional 
unlawful  presence  waiver  because  mo.st 
of  them  have  low  incomes,  and  that  this 
is  especially  true  for  aliens  who  work  in 
the  agricultural  and  similar  service 
sectors  and  cannot  afford  to  cover  the 
filing  costs  required  by  USCIS.  Another 
commenter  argued  that  the  elimination 
of  a  fee  w'aiver  violated  the  Due  Process 
Clau.se  pf  the  U.S.  Constitution’s  F’ifth 
Amendment  because  it  was  not 
legislated  by  Congress  as  was  done  in 
the  context  of  INA  section  245(i),  8 
U.S.C.  1255(i).  Finally,  two  commenters 
.said  that  the  provisional  unlawful 
presence  waiver  process  was  too 
expensive  and  as  a  result  would  be  at 
risk  for  underuse. 

With  regard  to  the  immigrant  visa  foe 
that  mu.st  be  paid  to  DOS,  several 
commenters  mentioned  that  the  DOS. 
immigrant  visa  (IV)  fee  is  only  valid  for 
one  year.  They  were  concerned  that  the 
period  for  adjudication  of  the 
provisional  unlawful  presence  waiver 
migjit  last  longer  than  USCIS  expects. 
The  commenters  asked  DHS  to  state  in 
the  regulation  that  pending  provisional 
unlawful  presence  waiver  applications 
maintain  the  validity  of  the  IV  fees,  so 
that  applicants  would  not  forfeit  the  IV 
fees  and  have  to  repay  them  in  the 
future.  Some  commenters  akso  indicated 
that  the  requirement  to  pay  the 
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immigrant  visa  fee  before  filing  the 
provisional  unlawful  presence  waiver 
was  confusing.  DHS’s  responses  to  these 
views  are  divided  into  the  four 
categories  below. 

(i)  Authority  To  Charge  Immigration 
Fees 

Congress  has  given  the  Secretary 
broad  authority  to  administer  and 
enforce  the  immigration  and 
naturalization  laws  of  the  United  Slates. 
As  part  of  this  broad  authority,  the 
Secretary  has  discretion  to  set  filing  fees 
for  immigration  benefits  at  a  level  that 
will  ensure  recovery  of  the  full  costs  of 
providing  adjudication  and 
naturalization  services,  including 
services  provided  without  charge  to 
asylum  applicants  and  certain  other 
immigrant  applicants.  INA  .section 
286(m),  8  U.S.C.  1356(m).  The  Secretary 
also  has  authority  to  set  fees  needed  to 
recover  admini.strative  costs.  The  fee 
revenue  collected  under  INA  section 
28B(m),  8  U.S.C.  13.'jn(m),  remains 
available  to  DHS  to  provide  immigration 
and  naturalization  benefits  and  ensures 
the  collection,  safeguarding,  and 
accounting  of  fees  i)y  DHS.  INA  section 
286(n),  8  U.S.C.  1356(n). 

The  Secretary  has  discretion  to  waive 
filing  fees  or  exempt  certain  types  of 
benefit  reipiests  from  the  fee 
requirements.  The  Secretary  also  has 
broad  discretion  to  waive  any  fee  when 
an  individual’s  circumstances  warrant 
such  a  waiver.  Aliens  who  request  a  fee 
waiver  are  not  entitled  to  the  waiver  as 
a'^natter  of  law,'^  nor  do  they  have  a 
cognizable  due  process  interest  in  a 
discretionary  fee  waiver.  The  denial  of 
a  fee  waiver  request  is  a  matter  of 
discretion.  The  agency  also  has  not 
provided  for  administrative  appeals  of 
such  discretionary  decisions. 

None  of  the  money  u.sed  for  USCIS 
adjudication  t)f  the  provisional  unlawful 
presence  waiver  comes  from 
appropriated  funds.  As  a  fee-ba.sed 
agency,  USCIS  is  primarily  funded  by 
applicants  seeking  immigration  benefits. 
Applicants  are  required  to  pay  their 
own  fees.  USCIS  uses  these  f(;es  to 
process  applicants  benefit  requests  and 
to  cover  its  administrative  costs.  USCIS, 


’^One  I'.otnnionler  ruferruil  to  INA  section  24,'>(i) 
a.s  an  example  in  which  Congres.s  authorized  fee 
waivers  and  asserted  that  U.SCIS  cannot  exclude  fee 
waivers  in  the  provisional  unlawful  pre.sence 
waiver  process.  Camgre.ss  has  legislated  when 
certain  categories  of  aliens  are  exempt  from  paying 
certain  immigration  fees.  The  authority,  however,  to 
waive  the  provisional  unlawful  pre.sence  waiver 
application  fee  lies  with  the  Secretary  through  her 
authorities  under  INA  sections  lOS  and  28r>(m),  8 
U.S.C.  1103  and  1356(m),  among  others.  The  fact 
that  Ciingre.ss  has  provided  for  fee  waivers  in 
different  situations  does  not  preclude  the  Secretary 
from  exercising  her  discretionary  authority  not  to 
provide  for  fee  waivers  in  the  context  of  this  rule. 


however,  will  not,  as  a  matter  of 
discretion,  grant  fee  waivers  for  the 
provisional  unlawful  presence  waiver  or 
associated  biometric  fee. 

(ii)  Premium  Processing  of  the 
Provisional  Unlawful  Presence  Waiver 

The  Secretary  has  established  a 
premium  processing  fee  for  certain 
employment-based  immigration  benefit 
requests  under  INA  .section  286(u),  8 
U..S.C.  1356(u).  USCIS  provides 
premium  processing  for  certain  benefit 
types  if  an  authorized  applicant  or 
petitioner  pays  a  surcharge  of  $1,225  for 
the  service.  The  surcharge  is  paid  in 
addition  to  the  filing  fees  for  the 
immigration  benefit  requested.  USCIS’s 
Premium  Processing  Service  (PPS) 
generally  provides  faster  processing 
times  and  adjudication.  USCIS 
guarantees  15-calendar-day  processing 
to  those  who  choose  to  u.se  the  PPS.  In 
general,  if  USCIS  cannot  make  a  final 
decision  on  the  applicant's  benefit 
request  within  this  period,  USCIS  will 
refund  the  PPS  fee.  See  8  CFK 
103.7(e)(2).  Even  if  the  PPS  fee  is 
refunded,  USCIS  will  endeavor  to 
continue  expedited  processing  of  the 
underlying  benefit  request. 

DH.S,  however,  cannot  extend 
premium  processing  to  family-based 
applications  or  to  waivers  of 
inadmissibility  that  accompany  such 
applications  because  INA  section 
286(u),  8  U.S.C.  135B(n),  only  allows 
premium  processing  for  employment- 
based  petitions  and  applications. 
Therefore,  DHS  is  not  adopting  this 
suggestion.  DHS,  however,  reminds 
applicants  that  they  can  request 
expedited  adjudication  of  a  provisional 
unlawful  presence  waiver  in  accordance 
with  current  USCIS  expedite 
guidance.'-* 

(iii)  Fee  Level  for  the  Provisional 
Unlawful  Presence  Waiver 

DHS  has  adopted  the  current  cost  for 
adjudicating  an  Application  for  Waiver 
of  Cround  of  Inadmissibility,  Form  I- 
601  ($585),  as  the  initial  filing  fee  that 
will  be  required  for  the  Form  I-601A. 
DHS  decided  to  set  the  fee  for  the 
provisional  unlawful  presence  waiver 
process  to  be  the  same  as  the  current 
Form  1-601  waiver  application  fee 
because  the  population  that  will  be 
eligible  for  the  provisional  unlawful 
presence  waiver  is  a  subset  of  those 
individuals  who  would  otherwise  have 
to  file  under  the  current  Form  1-601 
process.  Also,  the  adjudication  of  the 
Form  1-601 A  will  be  comparable  to  the 
adjudication  of  a  Form  1-601  reque.sting 


For  guidance  on  USCIS  expedite  procedures, 
please  visit  ww\v. uscis.gov. 


waiver  of  inadmissibility  pursuant  to 
INA  section  212(a)(9)(B)(v),  8  U.S.C. 
1182(a)(9)(B)(v). 

Costs  to  the  Federal  Government 
include  the  possible  costs  of  additional 
adjudication  personnel  associated  with 
increased  volume  and  the  associated 
equipment  (computers,  telephones)  and 
occupancy  costs  (if  additional  space  is 
required).  However,  we  expect  these 
costs  to  be  offset  by  the  additional  fee 
revenue  collected  for  form  processing. 
DHS  will  consider  the  impact  of  the 
provisional  unlawful  presence  waiver 
process  workflow  and  resource 
requirements  as  a  normal  part  of  its 
biennial  fee  review.  The  biennial  fee 
review  determines  if  fees  for 
immigration  benefits  are  .sufficient  in 
light  of  resource  needs  and  filing  trends. 

(iv)  DOS  Immigrant  Visa  Fee 

DOS  is  the  agency  in  charge  of  NVC 
procedures.  The  NVC  proceilures  are 
outlined  in  the  information  materials 
that  applicants  receive  from  the  NVC. 

As  long  as  the  applicant  follows  NVC 
procedures,  and  has  informed  the  NVC 
of  the  filing  of  the  provisional  unlawful 
presence  waiver,  as  outlined  in  the  NVC 
procedures,  the  fact  that  a  P’orm  1-601 A 
is  fiending  will  not  result  in  the 
invalidation  of  the  NVC  processes.  A 
pending  1-601 A  also  will  not  affect  the 
validity  of  DOS  immigrant  visa  fee  and 
applicants  will  not  be  required  to 
resubmit  the  DOS  immigrant  visa  fee  , 
solely  due  to  the  Form  1-601 A 
proce.ssing,  provided  the  applicant 
complies  with  all  DOS  processing 
requirements. 

3.  [.imitations  on  Filing  of  Provisional 
Unlawful  Presence  Waivers 

Many  commenters  questioned  why 
DHS  would  limit  the  number  of 
provisional  unlawful  presence  waiver 
applications  that  could  be  filed  by  an 
individual  applicant.  Some  commenters 
stated  that  many  applicants  will  be 
unrepresented,  and,  as  a  result  of  their 
lack  of  knowledge  or  understanding  of 
the  immigration  process,  could  be 
denied  solely  for  technical  reasons,  such 
as  failure  to  present  the  proper 
documents.  Commenters  also  stated  that 
some  pro  se  aliens  may  obtain 
inadequate,  erroneous,  or  unscrupulous 
legal  assistance,  which  could  result  in 
their  cases  being  denied.  The 
commenters  argued  that  precluding 
these  individuals  from  filing  another 
Form  I-601A  woidd  be  unduly  harsh 
and  that  DHS’s  duty  of  fairness  to 
applicants  should  trump  the  agency’s 
interest  in  administrative  efficiency  and 
finality.  Several  commenters  also 
disagreed  with  the  limitation  on  filing, 
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e.specially  when  an  applicant  withdraws 
his  or  her  initial  filing. 

One  comnienter  requested  that  USCIS 
return  the  fee  if  the  waiver  application 
is  withdrawn.  Some  commenters  also 
found  it  a  cumbersome  and  costly 
approach  to  require  individuals  whose 
waivers  are  denied  or  withdrawn  to  file 
another  waiver  through  the  regular 
process  after  the  consular  interview.  A 
few  commenters  reque.sted  that  USCIS 
a.ssign  another  officer  to  adjudicate  a 
new  Form  1-601  A,  if  the  prior 
provisional  unlawfid  presence  waiver 
request  was  denied  or  withdrawn. 
Finallv,  some  commenters  believed  that 
it  was  unjust  to  exclude  applicants  from 
the  provisional  unlawful  pre.sence 
waiver  process  if  they  had  pending 
adjustment  of  status  applications. 

DHS  appreciates  the  valid  concerns  of 
these  commenters  and  recognizes  that  if 
it  implemented  the  regulatory  text  as 
published  in  the  NFRM,  aliens  with 
compelling  circumstances  could  be 
precluded  from  obtaining  a  provisional 
unlawful  pre.sence  waiver.  For  these 
reasons,  DHS  is  removing  the  single¬ 
filing  limitation.  If  an  individual’s 
provisional  unlawful  presence  waiver 
request  is  denied  or  withdrawn,  the 
individual  may  file  a  new  Form  I-601A, 
in  accordance  with  the  form 
instructions  and  with  the  required  fees. 
The  applicant’s  case  must  still  be 
pending  with  DOS,  and  the  applicant 
must  notify  DOS  that  he  or  she  intends 
to  file  a  new  Form  1-601A.  In  the  case 
of  a  withdrawn  Form  I-601A,  USCIS 
will  not  refund  the  filing  fees  because 
USCIS  has  already  undertaken  steps  to 
adjudicate  the  case. 

Alternatively,  an  individual  who 
withdraws  his  or  her  Form  I-601A  filing 
or  whose  Form  MiOlA  is  denied  can 
apply  for  a  Form  1-601 ,  Application  for 
VVaiver  of  Grounds  of  Inadmissibility 
with  the  USCIS  Lockhox,  after  he  or  she 
attends  the  immigrant  visa  interview 
and  after  DOS  conclusively  determines 
that  the  individual  is  inadmissible.  If 
the  ground(.s)  of  inadmissibility 
identified  by  the  DOS  consular  officer 
can  be  waived,  the  individual  can  file  a 
Form  1-601  along  with  any  supporting 
documentation  or  evidence  needed  to 
demon.strate  eligibility  for  the  waiver 
and  ultimately  the  immigrant  vi.sa. 

Since  USCIS  has  now  centralized 
adjudication  of  k’orms  1-601  filed  by 
aliens  abroad,  USCIS  anticipates  that 
the  processing  time  in  the  traditional 
Form  1-601  waiver  process  will  be 
reduced. 

Applicants  and  their  attorneys  or 
accredited  representatives  also  are 
reminded  that  they  may  address  or 
correct  mistakes  by  supplementing  a 
pending  Form  I— 601 A  waiver  request 


with  additional  evidence  or  correcting 
the  request  before  USCIS  makes  a  final 
decision  in  the  case.  USCIS  will  take 
into  consideration  any  evidence 
received  when  making  the  decision. 

4.  Biometrics 

Several  commenters  were  concerned 
about  the  biometrics  requirement  and 
the  potential  harm  to  applicants, 
especially  if  they  were  denied  a 
provisional  unlawful  pre.sence  waiver. 
One  comnienter  believed  that  the 
biometrics  requirement  should  be 
eliminated  because  it  would  make 
applicants  hesitant  to  apply  for  the 
provisional  unlawful  presence  w'aiver 
because  of  a  perceived  inherent  danger 
for  undocumented  persons  to  work  so 
closely  with  the  U.S.  Government.  One 
comnienter  stated  that,  when  DHS 
collects  biometrics  from  applicants,  it 
demands  a  great  amount  of  personal 
information  that  could  put  applicants  at 
risk.  The  commenter  believed  that  the 
information  collected  from  biometrics 
could  be  incriminating  and  used  to 
initiate  investigations.  The  comnienter 
al.so  noted  that  the  proposed  rule  failed 
to  offer  applicants  any  protection  from 
being  placed  in  removal  proceedings. 
One  i;onimenter  claimed  that  the 
collection  of  biometrics  was  another 
way  for  DHS  to  “find  fault”  with  the 
applicant  and  bar  waiver  approval. 
Finally,  several  commenters  believed 
that  DHS  should  allow  all  individuals  to 
provide  biometrics  at  a  U.S.  Embassy  or 
oonsulate  and,  therefore,  should  include 
aliens  outside  the  United  States. 

After  consideration  of  these 
comments,  DHS  is  not  modifying  the 
biometrics  requirement.  Requiring 
collection  of  biometrics  helps  USCI.S 
determine  if  an  alien  is  potentially 
subject  to  another  ground  of 
inadmissibility  or  if  there  are  negative 
factors  or  conduct  that  may  affect 
whether  the  individual  warrants  a 
favorable  exercise  of  di.scretinn.  DH.S 
only  collects  the  biographic  information 
needed  to  run  such  checks  and  to  * 
adjudicate  any  requested  immigration 
benefit.  Requiring  biometrics  also  is 
consistent  with  the  agency’s 
enforcement  priorities  and  necessary  to 
ensure  that  an  individual  granted  a 
F'orm  1-601 A  is  not  a  national  .security 
risk  or  public  .safety  threat.  U.SGIS  will 
continue  to  follow  its  exi.sting  Notice  to 
Appear  (NTA)  policies  to  determine 
whether  the  agency  will  initiate  removal 
proceedings  against  a  particular 
individual  or  refer  them  to  IGE.  Finally, 
DHS  will  not  permit  capture  of 
biometrics  abroad  because  the  Form  I- 
601 A  process  is  a  domestic  proc(;ss  that 
applies  only  to  aliens  who  are  present 
in  the  United  States  at  the  time  of  filing. 


and  DOS  already  collects  an  applicant’s 
biometrics  at  the  U.S.  Embassy  or 
consulate  abroad  as  part  of  the 
immigrant  visa  application  proce.ss. 

.5.  The  Minimum  Age  (17  Years) 
Requirement 

Several  commenters  objected  to  the 
requirement  that  applicants  must  be  17 
years  of  age  or  older  to  file  a  provisional 
unlawful  presence  waiver.  The 
commenters  argued  that  the  requirement 
is  confusing  and  sugge.sted  eliminating 
it  altogether.  One  commenter  suggested 
changing  the  minimum  age  from  17  to 
1 8  years  old.  The  commenters  asked 
DHS  to  provide  clear  instructions  to  the 
public  that  individuals  do  not  begin  to 
accrue  unlawful  presence  until  they  are 
18  years  old  and  stated  that  it  would  be 
be.st  if  applicants  judged  on  their  own 
whether  and  when  they  should  file  the 
provisional  unlawful  presence  w'aivor 
application.  . 

It  is  important  for  DHS  to  maintain 
the  flexibility  to  reject  applications  filed 
by  applicants  under  the  age  of  1 7  so 
these  applicants  are  not  precluded  from 
filing  another  waiver  application  in  the 
future.  This  approach  would  allow  an 
applicant  to  save  the  cost  for  filing  an 
unnece.s.sary  waiver  application  until 
the  waiver  is  actually  needed.  This 
approach  of  allowing  individuals  who 
are  17  years  or  older  request  a 
provisional  unlawful  presence  waiver 
also  enables  more  efficient  processing  of 
the  immigrant  visa  application  for 
immediate  relative  children  who  are 
under  the  age  of  18  years  and  therefore*^ 
have  not  yet  accrued  unlawfid  presence, 
but  who  very  possibly  will  turn  18  years 
old  before  the  DOS  consular  interview, 
accrue  unlawfid  presence  subsequent  to 
such  time,  and  potentially  trigger  the 
bars  under  INA  section  212(a)(9)(B)(i),  8 
U.S.C.  1182(a)(9)(B)(i),  upon  a 
departure.  If  these  children  mu.st  wait 
until  they  have  turned  18  years  old  and 
thereafter  accrued  at  least  180  days  of 
unlawful  presence  to  file  a  Form  1- 
601  A,  it  may  be  the  case  that  by  that 
time  DOS  will  h&ve  already  scheduled 
a  consular  interview',  thereby  precluding 
the  alien  from  eligibility  for  this  process 
and  leading  to  the  hardship  to  U.S. 
citizen  parents  that  this  rulemaking 
intends  to  avoid. 

6.  Effect  of  the  Ghild  Status  Protection 
Act  (GSPA) 

Several  commenters  asked  DHS  to 
clarify  that  the  Ghild  Status  Protection 
Act  (CSPA)  provisions,  wdiich  protects 
certain  children  from  aging-out  of 
eligibility  for  certain  immigration 
benefits,  be  applied  to  the  agency’s 
definition  of  “immediate  relative’’  for 
purposes  of  access  to  the  provisional 
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unlawful  presence  waiver  process.  DHS 
clarifies  in  the  Form  1-(>()1  A 
instructions  that  an  applicant  w'ill 
remain  eligible  for  a  provisional 
unlawful  presence  waiver  so  long  as  he 
or  she  remains  an  “immediate  relative” 
as  defined  in  the  INA,  as  amended  by 
the  CSPA.  Thus,  an  aged-out  child  may 
still  qualify  as  an  “immediate  relative” 
for  purposes  of  access  to  the  provisional 
unlawfid  presence  waiver  process  as 
long  as  the  child  is  classified  as  an 
immediate  relative  under  the  INA.  See 
INA  .section  2()l(f),  H  U.S.C.  ll.'illf). 

E.  Adjudication 

1.  Extreme  Hardship — Standards  and 
Training 

Numerous  commenters  questioned 
DHS’s  policy  on  extreme  hardship. 

Many  urged  DHS  to  issue  more  detaihul 
guidance  on  extreme  hardship,  arguing 
that  the  term  is  unclear  and  potentially 
subjects  applicants  to  arbitrary  dticision- 
making  by  IJSCIS  officers.  Other 
commenters  indicated  that  clear 
guidance  would  allow  individuals  to 
better  assess  their  chances  for  an 
approval.  One  commenter  even 
provided  DH.S  with  a  list  of  suggestions 
for  consideration  when  creating  new 
policy  guidance  on  extreme  hardship 
determinations.  A  number  of 
commenters  requested  that  DH.S  ensure, 
through  training,  that  the  extreme 
hardship  standard  is  apj)lied  evenly  and 
consistently,  and  that  extreme  hardship 
assessments  include  consideration  of 
the  financial  and  emotional  effects  of 
.separation.  Many  commenters  thought 
that  the  curreqt  extremi;  hardship 
standard  applied  by  USCl.S  is  too  rigid 
and  should  be  relaxed.  .Several 
commenters  also  asked  DHS  to  conduct 
extensive  training  for  domestic  IJ.SCIS 
officers,  specifically  on  country 
conditions,  which  are  critical  to  making 
an  extreme  hardship  determination.  The 
commenters  stated  that  HSCIS 
personnel  who  adjudicate  waivers 
abroad  already  are  highly  trained,  have 
intimate  familiarity  with  specific 
country  conditions,  and  are 
knowledgeable  about  conditions  in  the 
applicant’s  home  country.  The 
commenters  were  concerned  that, 
without  extensive  training,  USCIS 
officers  in  the  United  States  may  adopt 
a  more  restrictive  approach.  The 
commenters  wanted  USCIS  to  ensure 
that  country-specific  knowledge  is  not 
lost  once  waiver  processing  is  moved 
stateside.  Several  commenters  also 
mentioned  that  USCIS  should  u.se  the 
adjudicator’s  manual  and  standard 
operating  procedures  r;reated  by  the 
Refugee,  Asylum,  and  International 
Operations  Directorate  (RAIO)  because 


they  explain  the  entire  process,  standard 
of  review,  and  other  requirements.  The 
commenters  stated  that  this  manual  is 
an  invaluable  resource  and  that  U.SCI.S 
should  create  a  similar  one  for  the 
provisional  unlawful  presence- waiver 
process  and  make  it  publicly  available. 

Extreine  hardship  is  a  statutory 
requirement  that  an  applicant  must 
meet  to  qualify  for  an  unlawful  pre.sence 
waiver  under  INA  section 
212(a)(9)(I3)(v),  8  U.S.C.  1 182(a)(9)(BKv). 
The  INA  does  nt)t  define  the  term,  and 
fetleral  courts  have  not  specifically 
defined  extreme  hardship  through  case 
law.  The  BIA  has  stated  that  extreme 
hardship  is  not  a  definable  term  of  fixed 
and  inflexible  meaning,  but  that  the 
elements  to  e.stablish  extreme  hardship 
are  dependent  upon  the  facts  and 
circumstances  of  each  ca.se.  See  Matter 
of  Cer\'antes-Gon7.ale7.,  22  I&N  Dec.  .'jfiO, 
5B5  (BIA  1999).  When  U.SCIS  a.ssesses 
whether  an  applicant  has  established 
extreme  hard.ship,  USCl.S  looks  at  the 
totality  of  the  applicant’s  circum.stance.s 
and  any  supporting  evidence  to 
determine  whether  the  qualifying 
relative  will  experience  extreme 
hardship. 

In  this  final  rule,  U.SCIS  is  not 
modifying  how  it  makes  extreme 
hardship  determinations  or  how  it 
defines  extreme  hardship.  Consistent 
with  how  U.SCI.S  currently  makes 
extreme  hardship.determinations, 

USCl.S  will  consider  all  factors  and 
supporting  evidence  that  an  applicant 
submits  w'ith  his  or  her  provisional 
unlawful  presence  w'aiver  application. 
USCIS  also  has  included  in  the  Form  I- 
BOlA  instructions  examples  of  factors  to 
help  provisional  unlawful  presence 
waiver  applicants  understand  what  can 
be  provided  to  establish  the  required 
extreme  hardship  to  a  U.S.  citizen 
spou.se  or  parent.  USCIS  will  thoroughly 
train  officers  to  adjudicate  provisional 
unlawful  presence  waivers,  create 
standard  operating  procedures  specific 
to  the  Form  I-fiOlA  process,  and 
monitor  implementation  and  conduct 
further  training  if  necessary. 

2.  Pre.sumption  of  Extreme  Hard.ship 

.Several  commenters  asked  DHS  to 
apply  a  presumption  of  extreme 
hardship  if  the  applicant  has  to  file  a 
new  Form  1-601  waiver  application 
because  the  DOS  consular  officer 
determined  thiit  the  applicant  was 
inadmissible  on  other  grounds  that  can 
be  waived.  The  commenters  argued  that 
the  extreme  hardship  would  already  be 
established  as  part  of  the  provisional 
unlawful  pre.sence  waiver  application 
and  USCIS  should  not  have  to  re¬ 
adjudicate  that  aspect  of  the  waiver. 


Many  commenters  believed  that 
USCIS  should  automatically  find 
extreme  hardship  exists  in  certain 
circumstances.  The  commenters  argued 
that  extreme  hardship  should  be  found 
based  solely  on:  (1)  Separation  of  the 
U..S.  citizen  from  his  or  her  immediate 
relative;  (2)  dangerous  conditions  in  the 
applicant’s  home  country;  (3)  the  fact 
that  the  U.S.  citizen  and  undocumented 
alien  have  a  U..S.  citizen  child;  (4)  the 
fact  that  the  applicant  would  be 
separated  from  his  or  her  children  for 
three  or  10  years;  (5)  being  a  .student  in 
the  United  States;  or  (6)  the  fact  that  the 
applicant  was  brought  into  the  United 
States  at  a  young  age  and  that  he  or  she 
could  qualify  under  the  DREAM  Act  if 
enacted.  Some  commenters  also 
suggested  that  DHS  publish  clear 
criteria  for  extreme  hardship  and 
include  factors  such  as  the  length  of 
time  an  alien  has  been  marrij:d,  the 
existence  of  children,  the  payment  of 
taxes,  strong  ties  to  the  United  .States 
and  life-long  assets,  lack  of  eligibility  for 
adjustment  of  status,  and  the  loss  of  a 
business.  The  commenters  believed  that 
setting  out  clear  criteria  would  help 
applicants  better  understand  how  to 
meet  the  extreme  hardship  standard. 

Several  Congressional  commenters 
stated  that  DHS  has  already  established 
a  precedent  in  its  regulations  that 
includes  a  presumption  of  extreme 
hardship  for  certain  .Salvadorans  and 
Cuatemalans  under  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act  (NACARA),  Public  Law  105- 
100,  as  amended,  citing  8  CFR 
1240.r)4(d)(l).  These  C^ongressional 
commenters  believed  that  DHS  could 
include  similar  regulations  and  even 
create  a  rebuttable  presumption  that  an 
extreme  hardship  retjuirement  has  been 
satisfied  when  applicants  would  be 
required  to  remain  for  prolonged 
periods  of  time  in  dangerous  locations. 
Tbe  Congressional  commenters  further 
argued  that  DHS  could  determine  if  a 
location  was  dangerous  by  whether  DOS 
awards  danger  pay  to  its  employees 
serving  in  such  locations,  citing  5  U.S.C. 
5928  (aw’arding  danger  pay  when  there 
is  a  “civil  insurrection,  civil  war, 
terrorism,  or  wartime  conditions”). 
Many  commenters  also  stated  that  the 
rule  should,  at  a  minimum,  consider  the 
dangerousness  of  a  location  as  a  highly- 
relevant  factor  during  the  adjudication. 
One  commenter  also  suggested  that 
extreme  hardship  should  be  found  if  the 
U.S.  citizen  has  to  relocate  to  a  country 
where  Peace  Corps  does  not  send  its 
personnel  because  it  is  too  dangerous. 

DH.S  is  not  modifying  how  it  makes 
extreme  hardship  determinations  or 
defining  extreme  hardship  for  purposes 
of  the  provisional  unlawful  presence 
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waiver  process.  I)HS  also  is  not  creating 
presumptions  of  extreme  hardship.  As 
indicated  previously,  extreme  hardship 
is  not  a  definabh!  term  and  elements  to 
establish  extreme  hardship  are 
dependent  upon  tlie  facts  and 
circumstances  of  each  cas(\  Consistent 
with  existing  practice,  DSCIS  will 
continue  to  consider  all  factors  and 
supporting  evidence  that  an  applicant 
submits  with  his  or  her  provisional 
unlawful  presence  waiver  application  in 
a.ssessing  if  the  applicant  has 
established  the  requisite  extreme 
hardshi|).  DHS  also  has  included  in  the 
Form  l-tiOlA  instructions  examples  of 
factors  to  help  provisional  unlaw’ful 
pre.sence  waiver  applicants  understand 
what  types  of  documents  can  be 
provided  to  establish  the  required 
extreme  hardship  to  a  U.S.  citizen 
spouse  or  parent. 

In  terms  of  re-adjudicating  prior 
extreme  hardship  and  discretionary 
determinations,  DHS  will  not  alter  its 
position  on  this  point.  Every  extreme 
hardshijxletermination  and 
discretionary  determination  is  based  on 
a  careful  consideration  of  the  evidence 
of  record  at  the  time  the  determination 
is  made.  If  the  DO.S  consular  officer 
determines  that  a  new  ground  of 
inadmissibility  applies  in  the  • 
applicant’s  case,  USCIS  may  consider 
that  as  a  new,  material  factor  when 
assessing  whether  the  applicant 
continues  to  warrant  a  favorable 
exercis(!  of  discretion.  As  such,  USCI.S 
re.serves  the  authority  to  reopen  and 
reconsider,  on  its  own  motion,  an 
approval  or  a  denial  of  a  provisional 
unlawful  presence  waiver  application  at 
any  time,  including  when  new  factors 
come  to  light  aflt!r  the  provisional 
unlawdul  presence  waiver  applicant’s 
immigrant  visa  interview. 

3.  Eliminating  the  Extreme  Hardship 
Re(]uirement 

Several  commenters  sugge.sted  that 
DH.S  completely  eliminate  the  oxtnmie 
hardship  requirement  for  purposes  of 
the  provisional  unlawful  presence 
w^aiver,  rather  than  try  to  define  it. 
Others  argjied  that  immediate  relatives 
should  not  have  to  prove  extreme 
hardship  at  all,  especially  if  married  to 
a  U.S.  citizen. 

(Congress  enacted  the  provisions  of  the 
INA  that  describe  the  statutory 
requirements  for  obtaining  a  waiver  of 
inadmi.ssibility  under  INA  section 
212(a)(9)(B)(i)',8  U.S.C.  1182{a)(9)(B)(i). 
.See  INA  section  21 2(a)(‘)){B)(v),  8  U..S.C. 
n82{a)(9)(B)(v).  DHS,  as  part  of  the 
Executive  Branch,  does  not  have  the 
authority  to  dispense  with  any  statutory 
requirement.  As  a  result,  DHS  cannot 
eliminate  extreme  hardshij)  as  a 


requirement  or  approve  a  provisional 
unlawful  presence  waiver  for  an 
individual  who  has  not  established  that 
he  or  she  meets  all  the  statutory 
requirements  .set  by  (>)ngress.  Only 
C^ongre.ss  can  change  the  mininunn 
.statutory  requinuneilts  individuals  must 
meet  to  (pialify  for  a  waiver  of 
inadmissibility.  IJS(3S,  therefore, 
cannot  adopt  the.se  suggestions. 

4.  Timelines  for  Adjudication; 

Interviews 

Several  comnumters  urged  DHS  to  ’ 
e.stablish  clear  timeframe.s.for 
adjudication  of  the  provisional  unlawful 
presence  waiver  and  for  immigrant  vi.sa 
i.ssuance.  The  commenters  stated  that 
without  a  clear  pronouncement,  the 
uncertainties  about  the  duration  of  the 
adjudication  process  would  discourage 
applic:ants  from  taking  advantage  of  the 
provisional  unlawful  pre.sence  waiver 
process.  Some  commenters  believed  that 
it  would  be  beneficial  if  provisi»mal 
unlawful  presence  waiver  applif;ant.s 
could  be  interviewed  to  establish 
extreme  hardshij)  and  the  bona  Tides  of 
the  marriage  and  recommended  that 
US(3S  interview  applicants 
electronically  or  through  a  remote 
interview  process.  The  commenters  al.so 
suggested  combining  the  interview  for 
Form  1-130  with  the  interview  for  Form 
I-OOl  A.  One  commenter  believed  that 
allowing  applicants  to  he  interviewed 
for  the  provisional  unlciwful  jjresence 
waiver  would  result  in  what  the 
commenter  called  “more  humane 
adjudications." 

DHS  declines  to  adoj)t  the.se 
suggestions.  In  terms  of  proce.ssing 
times,  DHS  generally  jniblishes  the 
estimated  processing  times  for 
jiarticular  immigration  benefits  and  for 
the  local  offii:es  where  an  apjilicant’s 
ca.se  would  be  adjudicated.  .See 
https://cgov.iiscis.gnv/cris/ 
proccssTimcsDisplayInit.do  (U.SC'.l.S  case 
processing  times).  For  the  provisional 
unlawful  jire.sence  waiver  aj)plif;ation, 
USUIS  and  DOS  are  coordinating  closely 
to  make  sure  that  the  timing  of  the 
apj)roval  of  a  provisional  unlawful 
presence  waiver  ap|)lication  is  close  to 
the  time  of  the  scheduled  immigrant 
visa  interview  abroad.  DOS  e.stimates 
that  it  will  .schedule  the  aj)j)licant  for  an 
immigrant  vi.sa  interview  within  two  to 
three  months  after  ajiproval  of  the 
jirovisional  unlawful  jiresence  waiver 
and  the  apjilicant’s  submission  of  the 
required  immigrant  vi.sa  proce.ssing 
documents  to  DOS.  This  timeframe 
allows  the  immediate  relative  the 
ojiportnnity  to  remain  united  with  his 
or  her  U.S.  citizen  sjiou.se  or  |)arent 
until  shortly  before  his  or  her  immigrant 
vi.sa  interview  and  will  allow  DO.S  to. 


adjudicate  an  immigrant  visa  shortly 
after  the  applicant  apjiears  for  his  or  her’ 
interview.  DHS  also  believes  that  this 
streamlined  proce.ss  will  significantly 
shorten  the  length  of  lime  immediate 
relatives  must  remain  outside  the 
United  States  before  they  can  rejoin 
their  U.S.  citizen  relatives. 

In  most  instances,  the  provisional 
unlawful  presence  waiver  application 
will  he  adjudicated  at  the  USCIS 
National  Benefits  Center  (NBC).  USCIS 
will  adjudicate  the  applications  ba.sed 
on  the  aj)j)licant’.s  resj)onses  in  the  Form 
1-801  A,  any  sujrjmrting  documentation, 
and  any  results  from  background  and 
security  checks.  The  NB(]  does  not 
conduct  on-site  interviews.  In  cases 
whore  an  interview  would  be  required, 
U.SCIS  would  have  to  transfer  the 
applicant’s  information  and  A-File/ 
Receipt  File  to  the  local  district  office 
and  .schedule  the  applicant  for  an 
interview,  which  coiild  take  several 
months.  Thus,  a  requirement  to 
interview  all  jirovisional  unlawful 
pre.sence  weiver  ajijilicants  would 
undermine  the  goal  of  this  new 
streamlined  j)roce.ss.  Through  the 
streamlined  provisional  unlawful 
pre.sence  waiver  proco.ss,  DHS  hopes  to 
reduce  the  lime  it  takes  for  an  apjilicant 
to  receive  a  decision  from  USCIS  and 
complete  the  immigrant  visa  jjrocess 
abroad.  DH.S,  however,  has  reserved  its 
authority  to  reque.st  that  a  provisional 
unlawful  j)re.sence  ryaiver  applicant 
aj)[)ear  for  an  interview. 

5.  Requests  for  Evidence  and  Notices  of 
Intent  To  Deny 

.Several  commenters  believed  that 
DH.S  should  generously  use  Requests  for 
Evidence  (RFEs)  and  Notices  of  Intent  to 
Deny  (NOlDs)  to  clarify  any  weaknesses 
or  deficiencies  in  an  alien’s  jirovisional 
unlawful  presence  waiver  aji])lii;ation 
before 'U.SCIS  renders  a  decision. 
Otherwise,  some  eligible  aj)})licants 
might  be  unnot:essarily  excluded  from 
the  jirocess.  .Several  commenters  asked 
DH.S  to  exjiand  the  use  of  RP’Es  to  any 
aspect  of  the  provisional  unlawful 
presence  waiver  application  and  not  ju.st 
limit  it  to  the  extreme  hardshij) 
determination.  The  commenters 
believed  that  this  change  would  allow 
aj)j)licants  to  submit  all  evidence 
necessary  to  establish  eligibility  for  the 
waiver  and  give  U.SCIS  more 
information  about  an  aj)j)licant’s 
admissibility  rather  than  automatically 
issuing  a  denial.  With  respect  to  NOIDs, 
several  commenters  argued  that  USCI.S 
should  i.ssue  a  NOID  instead  of  a  denial, 
esjiecially  if  other  grounds  of 
inadmissibility  were  detected.  The 
commenters  also  stated  that  USCIS 
should  issue  a  NOID  to  at  least  let  the 
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applicant  know  which  grounds  of 
inadinissihilily  USCIS  hoii«!ves  may 
come  up  at  the  immigrant  visa 
interview. 

As  slat(*d  in  the  jirojjosed  rule,  DUS 
is  committed  to  issuing  KFHs  to  address 
applications  it  receives  that  are  missing 
critical  information  related  to  extreme 
hardship  or  if  applications  are  missing 
critical  inlbrmation  ndatjul  to  whether 
the  alien  merits  a  favorable  exerci.se  of 
discretion.  USCIIS  officers  al.so  retain  the 
discretion  to  issue  an  RKE  on  any  issue 
or  subject  matter,  if  the  adjudicator 
believes  that  additional  evidence  will 
aid  in  the  adjudication.  DDS  anticipates 
that  most  RFEs  will  focus  on  the 
substantive  determination  on  extreme 
hardship  and  any  factors  that  may 
<!stahlisli  that  th<)  applicant  warrants  a 
favorable  exercise  of  discretion. 

US(3S  will  not  issue  NOlDs  in  this 
provisional  unlawful  presence  waiver 
process,  notwithstanding  the  provisions 
of  H  CFR  103.2(h)(16).  A  NOID  provides 
an  applicant  or  petitioner  with  an 
opportunity  to  review  and  rehut 
derogatory  information  of  which  he  or 
she  is  unaware.  In  the  provisional 
unlawful  presenc  e  waiver  proc;c!SS, 

USC1.S  will  not  be  c:onducting  a  full 
admissibility  a.s.sessment  and,  as  a 
result,  will  not  bo  issuing  a  NOID 
de.scrihing  all  possible  grounds  of 
inadmissibilitv.  USCdS,  instead,  will  be 
dciciding  an  individual’s  eligibility 
based  on  his  or  hccr  responses  to  the 
Form  l-BOl  A  cjuestions  and  the  rc^sults 
from  the  applicant’s  background  and 
scicurity  checks.  Most  applicants  woidd 
he  aware  of  their  prior  criminal  or 
immigration  history  and  the;  potential 
that  these  offenscis  might  make  them 
ineligible  for  the  rc^questod  benefit.  If  an 
individual’s  provisional  unlawful 
presence  waiver  application  is 
ultimately  denied,  the  individual  may 
file  a  new  Form  1-601  A,  in  acxordance 
with  the  form  instructions,  with  the 
required  fejes  and  any  additional 
docaimentation  that  he  or  she  heliccvccs 
might  (establish  his  or  hc;r  eligibility  for 
the  waiver.  The  applicant’s  case  must 
still  be  pending  with  DOS  and  the 
applicant  must  notify  D(3S  that  he  or 
stie  intends  to  file  a  new  1-601  A. 

Alternatively,  the  individual  can  file 
a  Form  1-601,  Application  for  Waiver  of 
Grounds  of  Inadmissibility  with  the 
USCIS  Lockbox,  after  he  or  she  attends 
the  immigrant  visa  interview  and  after 
IXXS  conclusively  determin(cs  that  the 
individual  is  inadmissible.  At  that  time, 
the  applicant  can  make  his  or  her  case 
about  whcither  a  particular  criminal 
offen.se  or  immigration  violation  rendeers 
the  applicant  ineligible  for  the 
immigrant  visa.  If  needed,  the  applicant 
will  have  an  opportunity  to  file  all 


rcKpiired  waivers  and  appcsal  any  denial 
of  th(!  Form  1-601  application  to  the 
A  AO. 

F.  fh'iiinJs,  Mnlioiis  To  or 

noconsidci .  and  ApfUiats 

1 .  Denials  and  Motions  To  Reopen/ 
Rcjconsider 

Several  commenters  stated  that  US(3S 
should  not  deny  a  pnjvisional  unlawful 
presence  waiver  solely  because  there  are 
oth(‘r  grounds  of  inadmissibility.  The 
commenters  suggested  that  USCIS 
approve  the  |)rovisional  unlawful 
pr(rsencc  waiver  and  then  inform  the 
applicant  of  any  other  ])otential  gnmnds 
of  inadmissibility  or  ineligibility 
discovered  during  adjudication  of  the 
provisional  nnlawlnl  presence?  waiver 
application.  Some  commenters 
recommeiuhul  that  DHS  allow  an 
applicant  to  file  a  motion  to  reo})en  or 
nx:onsider  if  the  provisional  unlawful 
presence  waiver  application  is  denied, 
giving  the  applicant  a  chance  to  rebut 
DHS’s  findings.  Several  commenters 
and  immigrant  advocacy  groups  urged 
DHS  to  loo.sen  restrictions  on  filing  of 
motions  to  reopen  or  reconsifler.  The 
commenters  argu(;d  that  the.se  an!  due 
process  protections  that  are  “int(!gral 
parts  of  our  legal  system.”  The 
commenters  urged  DHS  to  allow  such 
motions  (!sp(!cially  in  cases  of  changed 
circumstances,  erroneous  denials, 
deficient  applications  filed  by  pro  se 
applicants,  and  deficifmt  or  improper 
filings  by  “notaries”  ami  individuals 
not  authorized  to  practice  immigration 
law  in  the  United  States.  The 
commenters  recommemhid  that  DHS  do 
significant  public  outreach  to 
familiarize  potential  applicants  with  the 
new  provisional  unlawful  presence 
waiver  process  and  ensure  that 
immigrants  are  aware  of  notario 
practices.  The  commenters  also  asked 
DHS  to  place  warnings  in  the 
instructions  to  the  provisional  unlawful 
presence  waiver  application  and  po.st 
them  on  the  USCIS  Web  page  to  help 
applicants  to  avoid  scams.  The 
commenters  suggested  that  DHS  provide 
applicants  with  links  to  all  ,50  Stat(!  Bar 
Associations  so  that  applicants  may 
contact  the  state  bars  to  ensure  that  the 
person  assisting  them  is  a  licensed 
attorney  or  accredited  representative 
who  is  authorized  to  practice 
immigration  law. 

With  regard  to  DHS’s  concern  with 
substantial  delays  in  immigrant  visa 
processing  if  motions  to  reopen  nr 
multiple  filings  were  permitted,  the 
commenters  stated  that  DHS  would  still 
expend  additional  resources  on  cases 
where  an  applicant  is  denied  a 
prrjvisional  unlawful  j)re.sence  waiver 


and  must  go  abroad  to  apply  again  with 
USChS  for  a  waiver  of  inadmi.ssihility. 
rh(!  comm(!nt(!rs  also  noted  that  U.S(3,S 
and  DO.S  would  have  to  coordinate 
proce.s.ses  anywav  if  the  waiver 
application  is  d(!ni(!d  or  when  the 
agenev  elects  to  reopen  and  deny  the 
waiver  on  its  cjwn  motion.  Finally, 
S(!veral  commenters  said  that  DH,S 
should  give  the  applicant  a  chance  to 
file  a  new  provisional  unlawful 
presence  waiv(!r  application  if  the  first 
request  is  denied,  Tlu!  commenters 
noted  that  most  applicants  have  been  in 
the  Unit(!d  States  for  extended  periods 
of  time  and  have  not  traveled  abroad 
because  of  the  uncertainty  in  the 
process,  the  hardships,  and  potential 
dangers  in  their  home  covmtries. 
According  to  these  commenters.  if 
USf.'lS  denied  waiver  applications  for 
this  group  and  did  not  permit  a  second 
filing  in  the  United  States,  mo.st  of  these! 
applicants  would  simply  choose  to 
remain  in  the  United  States  unlawfully 
and  without  status. 

DHS  understands  the  concerns  of  the 
comment(!rs  but  nonethele.ss  believes 
that  allowing  motions  to  reopen  or 
reconsider  would  unden^ut  the 
efficiencies  USCIS  and  DOS  will  gain 
through  the  streamlined  provisional 
unlawful  jiresence  waiver  process.  DHS 
also  has  det(!rmined  that  allowing 
motions  to  reopen  or  reconsichx  could 
significantly  interfere  with  the 
o[)(!rational  agreements  betw'een  USCLS 
and  DO.S-and  could  substantially  delay 
waiv(!rand  immigrant  visa  pnux.ssing. 

To  alleviate  some  of  the  commenters’ 
concerns,  however,  USC’LS  has 
eliminated  the  filing  limitation  initially 
pro|io.sed  in  the  NPRM.  Consc^quently.  if 
an  individual’s  provisional  unlawful 
pn!sence  waiver  reqmist  is  ultimately 
denied,  the  individual  may  fib!  a  new' 
Form  1-601  A,  in  accordance  with  the 
form  in.structions,  wdth  the  r(!quir(!d  fees 
and  any  additional  documentation  that 
he  or  she  believers  might  establish  his  or 
her  eligibility  for  the  waiver.  The 
applicant's  ca.se  must  still  he  pending 
w'ith  DOS  and  the  applicant  must  notify 
DO.S  that  he  or  she  intends  on  filing  a 
new'  1-601  A. 

Alternatively,  the  individual  can  file 
a  Form  1-601,  Application  for  Waiver  of 
Crounds  of  Inadmissibility  with  the 
USCLS  Lockbox,  after  he  or  she  attends 
the  immigrant  visa  interview  and  after 
DOS  com  lusively  determines  that  the 
individual  is  inadmissible. 

As  indicatt!d  in  the  proposed  rule, 
DHS  is  retaining  its  authority  and 
discretion  to  reopen  or  reconsider  a 
d(!cision  on  its  ow'n  motion.  For  the 
provisional  unlawful  presence  waiver 
process,  U.SCIS  may  reopen  the  decision 
and  deny  or  approve  the  provisional 
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unlawful  presence  waiver  at  any  time  if 
IISCIS  finds  that  the  decision  was 
issued  in  error  or  approval  is  no  longer 
warranted.  USCIS  will  follow  the 
requirements  of  8  CFR  103.5(a)(5)  before 
reopening  a  case  and  denying  a  waiver 
application. 

DHS  agrees  with  the  need  for  public 
outreach  and  materials  specific  to  the 
provisional  unlawful  presence  waiver 
proce.ss  to  help  potential  applicants 
avoid  being  the  victims  of  scams  by 
individuals  who  are  not  authorized  to 
practice  immigration  law.  USCIS  has 
already  begun  an  initiative,  the 
Unauthorized  Practice  of  Immigration 
Law  (IJPIL)  initiative,  to  inform  the 
public  about  individuals  who  are  not 
authorized  to  practice  immigration  laws 
and  has  held  several  stakeholders 
outreach  engagements  on  the  topic.  For 
more  details  about  this  initiative,  please 
visit  the  USCIS  Web  site  at 
www.uscis.gov/avoidscanis. 

2.  Denials  and  Initiation  of  Removal 
Proceedings 

Several  commenters  questioned  the 
usefulness  of  the  proposed  rule, 
especially  because  it  did  not  contain 
any  confidentiality  provisions  or  make 
clear  what  would  happen  to  an 
individual  if  a  provisional  unlawful 
presence  waiver  is  denied.  Many 
thought  that  undocumented  individuals 
will  be  hesitant  or  deterred  from  filing 
the  provisional  unlawful  presence 
waiver  as  it  would  expo.se  their  status  in 
the  United  States  and  cau.se  their 
families  even  more  stress.  Numerous 
commenters  asked  DHS  to  implement  a 
confidentiality  provision  so  that  the 
denial  of  the  provisional  unlawful 
presence  waiver  request  does  not 
automatically  trigger  removal 
proceedings  or  notice  to  ICE  that  the 
individual’s  case  was  denied;  others 
requested  that  DHS  include  a 
"nonremovability”  clau.se  in  the 
regulatory  text.  Some  commenters  also 
urged  USCIS  to  work  closely  with  CBP 
to  ensure  that  CBP  will  not  initiate 
removal  proceedings  against  an  alien 
who  is  departing  from  the  United  States 
to  attend  the  immigrant  visa  interview. 

DHS  is  committed  to  focusing  its 
finite  enforcement  resources  on  its 
enforcement  priorities,  including 
individuals  who  pose  a  threat  to  public 
safety  or  national  security.  As  indicated 
in  the  proposed  rule,  DHS  will  follow 
current  agency  policy  for  issuance  of 
Notices  to  Appear  (NT As).  See 
www.uscis.gov/NTA.  However, 
consistent  with  its  civil  enforcement 
priorities,  DHS  does  not  envision 
initiating  removal  proceedings  against 
aliens  or  referring  aliens  to  ICE  whose 
provisional  unlawful  presence  waiver 


applications  have  been  approved. 
Similarly,  consistent  with  its  civil 
enforcement  priorities,  DIES  also  does 
not  envision  initiating  removal 
proceedings  against  aliens  whose  Form 

As  are  denied  or  withdrawn  prior 
to  final  adjudication.  Pursuant  to  its 
existing  policy  governing  is.suance  of 
NTAs  and  referrals  to  ICE,'"’  an 
individual  who.se  request  for  a 
provisional  unlawful  pre.sence  waiver  is 
denied  or  who  withdraws  the  Form  I- 
601A  prior  to  finaLadjudication  will 
typically  be  referred  to  ICE  only  if  he  or 
she  is  considered  a  DH.S  enforcement 
priority — that  is,  if  the  individual  has  a 
criminal  history,  has  committed  fraud, 
or  otherwise  poses  a  throat  to  national 
security  or  public  safety.  Given  U.SCIS’s 
existing  NTA  policy,  which 
appropriately  focuses  USCIS’s  referrals 
to  ICE  on  individuals  who  are 
considered  DHS  enforcement  priorititjs, 
DHS  w'ill  not  create  a 
‘‘nonremovability’’  clau.se  or 
confidentiality  provision  to  preclude 
automatic  initiation  of  removal 
proceedings.  DHS  will  follow  the  NTA 
issuance  policy  in  effect  at  the  time  of 
the  adjudication  to  determine  if  it  will 
initiate  removal  proceedings  against  an 
applicant  whose  Form  1-601 A 
provisional  unlawful  presence  waiver 
application  is  denied.  Furthermore,  if 
DHS  discovers  acts,  omissions,  or  post¬ 
approval  activity  that  would  meet  the 
criteria  for  NTA  issuance  or  determines 
that  the  provisional  unlawfid  pre.sence 
waiver  was  granted  in  error,  DHS  may 
issue  an  NTA,  consistent  with  DHS’s 
NTA  is.suance  policy,  as  well  as  reopen 
the  provisional  unlawful  presence 
waiver  a))proval  and  deny  the  waiver 
request. 

3.  Appeals 

Several  commenters  argued  that  DHS 
should  permit  appeals  of  denials  while 
the  applicant  is  in  the  United  States. 

The  commenters  claimed  that  denial  of 
a  provisional  unlawfid  pre.sence  waiver 
was  equivalent  to  a  final  waiver  denial 
and  should  be  .subject  to  appeal  rights 
similar  to  tho.se  allowed  for  the  current 
Form  1-601  denials  that  are  filed  with 
the  AAO.  One  commenter  argued  that 
not  allowing  aliens  to  appeal  essentially 
meant  that  DHS  would  adjudicate  all 
waivers  favorably.  The  commenter  also 
.stated  that  denying  appeals  would  not 
meet  the  due  process  requirements.  A 

Sup  D.SCI.S  Mitmorandiim,  Revised  faiidance 
ft)r  the  Referral  of  C.ases  and  Is.suance  of  Notices  to 
Appear  (NTAs)  in  r.a.ses  Involving  Inadmissible  and 
Removable  Aliens  (Nov.  7,  2011),  available  at: 
http  //ww^^'  tlS(:is.gr^v/USClS/IMWs/X1pm^>^(lnda/ 
Stalic  Files  Memoranda/ 

NTA  %20PM%2niApproved%20as%20final%2()l  1  - 
7-11).  pdf. 


few  commenters  urged  DHS  to  allow 
appeals  at  least  in  cases  in  which  there 
were  que.stions  of  law,  errors,  or 
changed  circumstances.  Finally,  several 
commenters  stated  that  DHS,  by 
relegating  certain  questions  of 
inadmissibility  to  either  DOS  or  federal 
court,  was  abdicating  its  authority  to 
interpret  the  law  for  grounds  of 
inadmissibility  where  no  waiver  is 
available. 

DHS  disagrees  with  these  positions. 
There  is  no  cognizable  due  process 
interest  in  access  to  or  eligibility  for  a 
discretionary,  provisional  unlawful 
presence  waiver  of  inadmissibility.  See, 
e.g.,  Champion  v.  Holder,  626  F.3d  952, 
957  (7th  Cir.  2010)  (‘‘To  articulate  a  due 
process  claim,  (the  individual]  mu.st 
demonstrate  that  she  has  a  protected 
liberty  or  property  interest  under  the 
Fifth  Amendment.  Aliens  have  a  Fifth 
Amendment  right  to  due  process  in 
some  immigration  proceedings,  but  not 
in  those  that  are  discretionary.’’) 
(citations  omitted).  The  provisional 
unlawful  presence  waiver  process  is 
purely  discretionary  and  no  alien  has  a 
right  to  obtain  a  waiver  from  the 
Secretary  of  Homeland  Security.'-'’ 

Even  assuming  that  such  an  interest 
exists,  none  of  the  commenters  cite  any 
case  or  statute  that  supports  the  claim 
that  the  Due  Process  Clause  of  the  Fifth 
Amendment  requires  an  Executive 
agency  to  provide  for  administrative 
appeal  of  an  agency  decision.  Section 
10(c)  of  the  Administrative  Procedure 
Act,  5  U.S.C.  704,  does  permit  an  agency 
to  provide  an  administrative  appeal  and 
if  the  agency  choo.ses  to  do  so.  the 
agency  can  also,  by  regulation,  make  the 
filing  of  an  administrative  appeal  a 
necessary  prerequisite  to  judicial 
review.  See  Darby  v.  Cisneros,  509  U.S. 
137  (1993).  But  nothing  in  .section  10(c) 
or  the  Darby  decision  mandates  that  an 
agency  must  provide  for  an 
administrative  appeal.'®  In  upholding 

>^Even  with  respect  to  ordinary  Form  1-601 
waivers.  Congress  specifically  gave  the  .Secretary 
discretion  to  decide  who  should  or  should  not  l)c 
granted  an  unlawful  presence  waiver  under  INA 
section  212(a)(9)(B)(v),  8  U.S.C.  n82(a)(9)(B)(v). 
This  discretion  is  not  diminished  by  the  fact  that 
one  element  of  that  determination  rests  on  a  legal 
requirement — satisfying  the  extreme  hardship 
standard.  Even  if  an  applicant  establishes  extreme 
hardship,  the  .Secretary  is  not  required  to  favorably 
exorcise  her  discretion  in  the  adjudication  of  the 
waiver.  See  Matter  of  Mendez-Moralez,  21  l&N  Dec. 
296,  .301  (BIA  1996)  ("Extreme  hardship  is  a 
requirement  for  eligibility,  but  once  established  it 
is  but  one  favorable  discretionary  factor  to  l)e 
considered.”). 

'“To  the  contrary,  the  Court’s  conclusion  in 
Darby  that  pursuing  an  administrative  appeal  is  a 
prerequisite  to  judicial  review  only  if  required  by 
statute  or  the  agency  choo.ses  to  provide  for  such 
an  administrative  appeal  and  also  choo.ses  to  malte 
it  mandatory  strongly  suggests  that  an  agency  is  not 
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the  BIAs’  practice  of  “affirmance 
without  opinion”  of  immigration  judge 
decisions,  for  example,  several  courts  of 
appeals  have  recognized  that  Due 
Proi:ess  does  not  require  an  agency  to 
provide  for  administrative  aj)peal  of  its 
decisions.  Sec,  e.g.,  Zhang  v.  IKS.  Dep't 
of  lustire,  362  F.3d  155.  157  (2d  Cir. 
2004);  Loiilou  v.  Ashcroft,  354  F.3d  706, 
709  (8th  Cir.  2003);  Falcon  Carriche  v. 
Ashcroft,  350  F.3d  845,  850  (9th.  Cir. 
2003);  Mendoza  v.  U.S.  Att’v  Gen.,  327 
F.3d  1283,  1289  (llth  Cir.  2003); 
Albathani  v.  INS,  318  F.3d  365,  376  (l.st 
Cir.  2003);  Guentchevv.  INS,  77  F.3d 
1036,  1037-38  (7th  Cir.  1996). 

Finally,  if  USCIS  denies  an  alien’s 
Form  1-601  A,  the  alien  has  two 
alternate  avenues  for  obtaining  a  waiver 
of  inadmissibility:  (1)  Filing  a  now  F'orin 
1-601A.  in  accordance  with  the  form 
instructions,  with  the  required  fees  and 
any  additional  documentation  that  he  or 
she  believes  might  establish  his  or  her 
eligibility  for  the  waiver  or  (2)  filing  a 
Form  1-601,  Application  for  Waiver  of 
Grounds  of  Inadmi.ssibility  with  the 
USCIS  Lockbox,  after  he  or  she  attends 
the  immigrant  visa  interview  and  after 
DOS  conclusively  determines  that  the 
individual  is  inadmissible.  The  Form  1- 
601  is  appealable  to  the  AAO. 

Appeals  should  be  reserved  for 
actions  that  are  based  on  a 
comprehensive  assessment  of  the 
applicant’s  admissibility.  Jurisdiction 
over  the  final  admissibility 
determination  in  the  context  of  the 
Form  I-(')01  lies  with  the  AAO  and  with 
DOS  in  the  context  of  the  immigrant 
visa  eligibility  determination.  It  would 
be  an  inefficient  use  of  resources  for 
DHS  to  allow  an  admini.strative  appeal 
of  a  decision  that  does  not  take  into 
consideration  the  full  inadmissibility 
determination  or  any  other  factors  that 
may  he  discovered  during  the  course  of 
the  immigrant  visa  interview'  abroad. 
DHS,  therefore,  is  retaining  its  policy  of 
not  affording  an  administrative  appeal 
of  the  denial  of  a  provisional  unlawful 
presence  waiver  application. 

G.  Effect  of  Pending  or  Approved 
Provisional  Unlawful  Presence  Waivers 

Many  commenters  asked  USCIS  to 
consider  allowing  aliens  with  pending 
provisional  unlawful  presence  w'aiver 
applications  to  travel  and  work  while 
waiting  for  a  decision  from  US(]IS  to 
travel  abroad  for  their  immigrant  visa 
interview.  Several  commenters  also 
suggested  that  individuals  with  pending 
provisional  unlawful  presence  waiver 
applications  be  given  Social  Security 
numbers  and  driver’s  licenses.  .Some 

required  lo  <'illow  for  administrative  appeal  at  all. 
in  the  ah.scnce  of  a  statutory  mandate. 


commenters  requested  that  aliens  not 
accrue  unlawful  presence  during  the 
pendency  of  Form  1-601 A  or  while 
waiting  for  their  immigrant  visa 
interview'.  The  commenters  believed 
that  a  pending  provisional  unlawful 
presence  waiver  application  should 
“.stop  the  clock”  on  any  immigration 
violation.  Another  commenter  stated 
that  the  final  rule  should  clearly  specify 
that  the  pendency  of  a  Form  1-601 A 
protects  an  individual  from  further 
accrual  of  unlawful  presence  and  places 
the  individual  in  a  period  of  stay 
authorized  by  the  Secretary  described  in 
INA  .section  h2(a)(9)(B)(ii).  8  U.S.C. 
1182(a)(9)(B)(ii).  Finally,  several 
commenters  stated  that  approval  of  the 
provisional  unlawful  presence  waiver  . 
should  guarantee  immigrant  visa 
issuance  and  the  right  to  return  to  the 
United  States. 

A  waiver  of  inadmissibility  is  an 
ancillary  benefit  to  a  primary 
application  that  W'ould  give  an  alien 
legal  immigrant  status;  the  waiver,  by 
itself,  does  not  convey  a  legal  status.  In 
the  provisional  unlawful  presence 
waiver  process,  the  primary  application 
is  the  immigrant  visa  over  which  DC3S, 
not  USCIS,  has  jurisdiction.  The  waiver 
only  addresses  grounds  of 
inadmissibility  (in  this  in.stance, 
unlawful  presence)  that  mav  preclude 
DOS  from  issuing  the  immigrant  visa  at 
the  time  of  the  applicant’s  interview 
abroad.  If  DOS  approves  the  immigrant 
visa,  the  alien  can  hi?  admitted  to  the 
United  States  as  a  LPR,  assuming  CBP 
determines  that  he  or  she  is  otherwise 
admissible  and  entitled  to  the 
immigrant  vi.sa  classification.  See  INA 
sections  204(e),  211(a),  and  221(h);  8 
U.S.C.  1154(e),  1181(a).  and  1201(h). 
Interim  benefits  provided  on  the  basis  of 
something  pending  with  DHS  or  DOJ  are 
granted  only  in  connection  with  a 
pending  application  for  an  immigration 
status  within  the  United  States.  DHS 
does  not  have  authority  to  issue  Social 
Security  numbers;  the  Social  Secufity 
Admini.stration  has  .sole  jurisdiction 
over  the  issuance  of  Social  Security 
numbers.  Finally,  DHS  has  no  authority 
to  issue  driver’s  licenses;  the  issuance  of 
these  types  of  documents  are  governed 
by  the  laws  and  regulations  of  the 
individual  U.S.  states,  which  prescribe 
the  conditions  for  obtaining  and 
issuance  of  identification  cards  and 
drivers’  licenses. 

As  stated  in  the  proposed  rule,  the 
approval  of  a  provisional  unlawful 
presence  waiver  does  not  create  a  lawful 
immigration  status,  extend  any 
authorized  period  of  stay,  protect  aliens 
from  removal  or  law  enforcement 
action,  or  grant  any  other  immigration 
benefits,  including  temporary  work 


authorization  and  advance  parole.  DHS 
is  not  altering  its  position  on  interim 
benefit.s  as  initially  stated  in  the 
proposed  rule.  Finally,  the  grant  of  a 
provisional  unlawfid  pre.sence  waiver 
does  not  guarantee  that  an  individual 
with  an  approved  immigrant  vi.sa  will 
be  admitted  to  the  United  States  bv  CBP. 

Operationally,  USCIS  and  DOS  have 
coordinated  closely  on  this  streamlined 
process  and  the  close  timeframe 
i)etween  processing  of  the  Form  1-601 A 
approval  and  the  immigrant  vi.sa 
application  w'ill  encourage  individuals 
to  speed  up  the  consular  process  and  to 
depart  from  the  United  States  as  quickly 
as  po.ssible.  Any  issuance  of  interim 
benefits  nr  specific  authorized  periods 
of  stay  will  hinder  this  goal  and  the 
integrity  of  the  program.  DILS  added 
language  to  the  final  rule  to  make  clear 
that  applicants  are  not  eligible  for 
interim  benefits  and  that  a  pending  or 
approved  application  for  provisional 
unlawful  presence  w'aiver  does  not 
authorize  any  interim  benefits.  See 
.section  212.7(e)(2). 

DHS  reminds  the  public  that  the  filing 
or  approval  of  a  provisional  unlawful 
presence  waiver  application  will  not:  (1) 
Confer  any  legal  status;  (2)  protect 
against  the  accrual  of  additional 
unlawful  pre.sence;  (3)  authorize  an 
alien  to  enter  the  United  States  without 
securing  a  visa  or  other  appropriate 
entry  document;  (4)  convey  any  interim 
benefits  (e.g.,  employment 
authorization,  advance  parole,  or 
eligibility  to  be  paroled  based  solely  on 
a  pending  or  approved  P’orm  I-601A);  or 
(5)  protect  an  alien  from  being  placed  in 
removal  prf)ceedings  or  removed  from 
the  United  States,  in  accordance  with 
current  DHS  policies  governing 
initiation  of  removal  proceedings  and 
u.se  of  prosecutorial  discretion. 

//.  Automatic  Revocation 

Several  commenters  (juestioned  the 
regulatory  text  in  proposed  8  (TR 
212.7(a)(4)(iv),  which  provides  for 
automatic  termination  of  the  validity  of 
an  approved  waiver  under  INA  section 
216(f),  8  U.S.C.  1186a(f),  when  the 
conditional  resident  stat\is  of  an  alien 
admitted  under  INA  section  216,  8 
U.S.C.  1186a,  is  terminated.  The 
commenters  argued  that  this  provision 
was  contrary  to  the  INA  and  should  be 
removed  from  the  final  rule.  The 
commenters  noted  that  under  INA 
.section  216(f),  8  U.S.C.  1 186a(f),  waivers 
under  INA  section  212(h),  8  U.S.C. 
1182(h)  (for  certain  criminal  grounds  of 
inadmissibility),  and  INA  section  212(i) 
8  U.S.(^  1182(h)  (for  fraud  or 
misrepros(mtation),  are  the  only  types  of 
waivers  that  are  automatically 
terminated  upon  termination  of 
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conditional  resident  status.  As  a  result, 
they  assert,  DHS  lacks  the  authority  to 
implement  this  regulatory  change  when 
Congress  has  already  clearly  spoken  on 
the  matter. 

A  few  commenters  also  argued  that 
DHS  should  eliminate  automatic 
revocation  or  adjudicate  revocations 
separate  and  apart  from  the  provisional 
unlawful  presence  waiver  process.  The 
commenters  believed  that  it  would  be 
more  efficient  for  DHS  to  reserve  the 
right  to  review  an  approved  provisional 
unlawful  presence  waiver  rather  than 
automatically  revoke  it,  especially  when 
DOS  determines  that  the  applicant  is 
subject  to  another  ground  of 
inadmissibility  or  there  are  other 
negative  discretionary  factors  that  wore 
not  considered  at  the  time  of  the  Form 
I-601A  adjudication.  The  commenters 
also  opined  that  DHS  would  not  need  to 
re-adjudicate  any  portion  of  the  waiver 
that  Has  the  same  or  lesser  .standard 
needed  for  waiving  the  newly 
discovered  ground  of  inadmissibility 
(e.g.,  if  the  new  ground  of 
inadmi.ssibility  required  a  showing  of 
extreme  hardship,  DHS  could  simply 
adopt  the  provisional  unlawful  presence 
waiver  determination  on  extreme 
hardship,  when  adjudicating  the  waiver 
request  for  the  new  ground  of 
inadmissibility). 

DHS  agrees  that  the  statute  at  IN  A 
section  216(f).  8  U.S.C.  1186a(0.  only 
addresses  automatic  revocation  of 
approved  waivers  under  INA  sections 
212(h)  or  (i).  As  a  result,  it  has  clarified 
that  the  amendment  to  8  CFK 
212.7(a)(4),  regarding  treatment  of 
certain  waivers  upon  the  termination  of 
conditional  resident  .status  under  INA 
.section  216(f),  8  U.S.C.  1186a(f),  and 
automatic  revocation  of  approved 
waivers  of  inadmissibility,  only  applies 
to  approved  waivers  based  on  INA 
sections  212(h)  and  (i),  8  U.S.C.  1182(h) 
and  (i),  and  is  revising  8  CFR  212.7(a)(4) 
accordingly. 

As  to  revocations,  DHS  has  not 
adopted  the  commenters’  suggestions. 
DHS  believes  that  revocation  of  an 
approved  case  requires  an  a.ssessment  of 
the  facts  and  circumstances  as  they 
existed  at  the  time  the  case  was 
approved  as  well  as  any  newly 
discovered  information  that  may  have 
affected  the  officer’s  decision  or 
discretion  at  the  time  of  adjudication. 
When  USCIS  review's  a  case  for  possible 
revocation,  USCIS  looks  at  the  facts  and 
law  at  the  time  the  case  was  approved 
to  determine  if  the  applicant  w'as  in  fact 
eligible  for  the  benefit  requested.  USCIS 
also  reviews  any  newly  discovered 
information  to  see  if  it  is  relevant  and 
could  have  potentially  affected  the 
officer’s  discretionary  assessment  in  the 


case.  Since  the  provisional  unlawful 
presence  waiver  is  a  discretionary 
process,  DHS  will  retain  its  authority  on 
revocations  and  its  position  on 
automatic  revocations.  Consistent  with 
8  CFR  103.2(b)(16),  if  USCIS  discovers 
derogatory  information  that  was 
unknown  to  the  applicant,  USCIS  will 
provide  notice  of  such  information  and 
give  the  applicant  an  opportunity  to 
respond  prior  to  any  decision  to  deny 
the  application.  DHS,  however,  will  not 
allow  aliens  to  appeal  a  decision  to 
revoke  a  provisional  unlawful  presence 
waiver. 

/.  Comments  on  Form  1-601  A, 
Application  for  Provisional  Unlawful 
Presence  Waiver,  and  the  Form 
Instructions 

DHS  invited  the  public  to  comment 
on  the  proposed  rule  and  the  Form  1- 
601A  and  the  instructions  to  accompany 
the  form.  DHS  has  considered  the 
comments  to  the  Form  1-601 A  and  the 
form  instructions.  While  DHS  has  not 
adopted  all  .suggestions  made  by 
comments,  below  is  a  list  of  changes  to 
the  form  and  instructions  that  DHS 
incorporated  as  a  result  of  these 
comments. 

1.  Comments  on  Form 

a.  Fart  1,  Information  About 
Applicant — Immigration  or  Criminal 
History  Records 

Several  commenters  suggested  that 
USCIS  allow  individuals  in  removal 
proceedings  to  apply  for  provisional 
unlawfid  presence  waivers  if  their 
removal  proceedings  had  been 
administratively  closed  pursuant  to 
ICE’s  Pro.secutorial  Discretion  (PD) 
initiative.  Several  commenters  al.so 
stated  that  this  section  of  the  form  was 
confusing  and/or  inaccurate. 
Specifically,  the  commenters  believed 
this  .section  was  inaccurate  because  it 
indicates  that  an  applicant  will  bo 
ineligible  for  a  provisional  unlawfid 
presente  waiver  if  the  applicant 
an.swers  “Yes”  to  certain  questions 
relating  to  other  possible  grounds  of 
inadmi.ssibility.  'The  commenters  also 
believed  the  questions  were  tot)  broad  to 
lead  to  a  firm  finding  of  inadmissibility 
and  should  be  amended  to  say  that  the 
applicant  “may”  not  be  eligible  and  that 
USCIS  “may”  deny  the  application  if 
the  applicant  answers  “Yes”  to  those 
questions.  These  commenters  also 
identified  specific  inaccuracies  and 
provided  suggested  edits  to  revise  this 
section. 

DHS  has  amended  the  final  rule  to 
indicate  that  an  individual  in  removal 
proceedings  may  apply  for  a  provisional 
unlawful  presence  waiver  if  the 


individual’s  removal  proceedings  are 
administratively  closed  and  have  not 
been  recalendared  at  the  time  of  filing 
the  Form  I-601A.  DHS  is  not  limiting 
eligibility  solely  to  individuals  whose 
cases  were  closed  pursuant  to  the  ICE 
Prosecutorial  Discretion  (PD)  initiative. 
Any  alien  whose  removal  proceedings 
are  administratively  closed  and  have  not 
been  recalendared  at  the  time  of  filing 
the  Form  I-601A,  can  apply  for  a 
provisional  unlawful  presence  waiver.  If 
USCIS  approves  the  provisional 
unlawful  presence  waiver  for  an 
individual  whose  removal  proceedings 
are  administratively  closed,  the 
individual  should  seek  termination  or 
dismissal  of  his  or  her  removal 
proceedings  before  departing  the  United 
States  to  appear  at  the  immigrant  visa 
interview  to  avoid  possible  delays  in  his 
or  her  immigrant  visa  processing  or  risk 
becoming  ineligible  for  the  immigrant 
visa  based  on  another  ground  of 
inadmissibility.  DHS  has  updated  the 
form  and  its  instructions  accordingly. 

DHS  has  incorporated  many  of  the 
commenters’  suggested  edits  while 
rewriting  this  part  of  the  form  to  clarify 
ambiguities  and  to  correct  inaccuracies. 
DHS  also  has  revised  the  form  and 
instructions  to  clarify  that  USCIS  “may” 
find  an  applicant  ineligible  for  a 
provisional  unlawful  presence  waiver  if 
I JSCIS  determines  that  there  is  reason  to 
believe  the  Department  of  State  may 
find  the  applicant  ineligible  for  a 
ground  of  inadmissibility  other  than 
unlawfid  presence.  Regardless  of 
whether  USCIS  approves  or  denies  the 
provisional  unlawful  presence  waiver, 
an  immigrant  visa  applicarit  should 
present  evidence  of  eligibility  and  any 
documents  needed  to  establish 
admissibility  to  the  con.sular  officer  at 
the  time  of  his  or  her  immigrant  vi.sa 
interview.  The  approval  of  a  provisional 
unlawful  pre.sence  waiver  does  not 
guarantee  that  the  consular  officer  will 
find  the  applicant  eligible  for  an 
immigrant  visa.  Also,  the  denial  of  a 
provisional  unlawful  presence  waiver 
does  not  preclude  the  applicant  from 
filing  a  new  Form  1-601A,  in 
af.'cordance  with  the  form  instructions, 
with  the  required  fees  and  any 
additional  documentation  that  he  or  she 
believes  might  establLsh  his  or  her 
eligibility  for  the  waiver.  The 
applicant’s  case  must  still  be  pending 
with  DOS,  and  the  applicant  must  notify 
DOS  that  he  or  she  intends  to  file  a  new 
Form  I-601A. 

Alternatively,  the  applicant  can  file  a 
Form  1-601 ,  Application  for  Waiver  of 
Grounds  of  Inadmissibility  with  the 
USCIS  Lockbox,  after  his  or  her 
immigrant  visa  interview  at  the  U.S. 
Embassy  or  consulate  abroad.  The 
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purpose  of  those  eligibility  questions  is 
not  lor  US('1S  to  pro-ad judir.ato 
immigrant  visa  eligibility,  but  to  limit 
the  provisional  unlawful  prosonee 
waiver  process  to  individuals  whose 
only  potential  ground  of  inadmissibility 
is  based  on  prior  unlawful  presence  in 
the  United  States.  All  other  potential 
grounds  of  inadmissibility  and/or 
ineligibility  need  to  be  addressed  with 
the  consular  officer  during  the 
immigrant  visa  interview. 

Finally,  one  commenter  suggested 
that  the  form  be  enhanced  by 
incorporating  a  detailed  questionnaire, 
similar  to  that  of  Form  1-601,  aimed  at 
uncovering  other  potential  grounds  of 
inadmissibility. 

DHS  did  noi  include  a  detailed 
questionnaire  covering  every  potential 
ground  of  inadmissibility  because  the 
Form  1-601A  may  only  be  used  to  waive 
unlawful  presence.  Tlie  purpose  of  the 
section  entitled  “Immigration  or 
Uriminal  History  Records”  is  to  give 
applicants  an  opportunity  to  exjilain 
any  possible  immigration  or  criminal 
history  records  which  USCIS  may 
uncover  during  routine  system  and 
background  chet:ks.  DHS  will  not  make 
any  changes  to  the  form  based  on  this 
comment. 

b.  Fart  2,  Information  About  Immediate 
Relative  Petitions  and  Consular 
Processing 

Many  commenters  suggested  that  DHS 
allow  individuals  to  cancel  or 
reschedule  their  immigrant  visa 
interviews  in  order  to  .seek  a  provisional 
unlawful  pre.sence  waiver. 

In  respon.se  to  these  suggestions,  DH.S 
considered  a  number  of  criteria  and 
re^striclions  to  make  the  proce.ss 
operationally  manageabh;  without 
creating  delays  in  processing  of  other 
petitions  or  applii;ations  filed  with 
USCIS  or  in  the  DOS  immigrant  visa 
process.  By  including  aliens  who  were 
scheduled  for  an  interview  prior  to  the 
publication  of  this  final  rule,  the 
projected  volume  of  cases  could 
significantly  increase  and  w'ould  create 
baf:klogs  not  only  in  the  provisional 
unlawfid  presence  waiver  proc(;s,s,  but 
also  in  adjudication  of  other  US("1,S 
benefits.  The  increased  volume  w'ould 
also  adversely  impact  DOS  and  its 
immigrant  visa  process. 

For  the.se  rea.sons,  DH.S  will  not 
expand  the  provisional  unlawful 
presence  waiver  to  include  individuals 
whose  immigrant  vi.sa  interviews  were 
scheduled  before  the  date  of  publication 
of  this  final  rule  January  .3,  2013,  even 
if  the  consulate  or  individual  cancelled 
or  re.scheduled  the  immigrant  visa 
interview  after  the  date  of  publication  of 
this  final  rule.  DHS  adds  language  to  the 


78,  No.  2 /Thursday,  January  3,  2013/ 

final  rule  to  clarify  when  an  alien  is 
ineligible  for  a  provisional  unlawful 
presence  waiver  because  of  a  previously 
scheduled  immigrant  visa  interview. 

USUIS  will  first  look  at  whether  the 
scheduled  immigrant  visa  interview  is 
ba.sed  on  the  approved  immediate 
relative  petition  (1-130  or  1-360)  that 
accompanies  the  Form  1-601  A.  If  it  is, 
USCIS  will  then  look  at  the  Department 
of  .State’s  Consular  C-on.solidated 
Database  (C(3.3)  to  determine  the  date  on 
which  the  Department  of  State  initially 
acted  to  schedule  the  applicant  for  his 
or  her  immigrant  visa  interview'  [i.e.,  the 
date  of  scheduling  itself  and  not  the  * 
date  and  time  the  applicant  must  appear 
for  the  interview). 

If  the  date  that  the  Department  of 
.State  initially  acted  to  schedvde  the 
immigrant  vi.sa  interview  is  prior  to  the 
dale  of  publication  of  this  final  rule, 
January  3.  2013,  then  the  alien  is 
ineligible  to  apply  for  a  provisional 
unlawful  presence  waiver. *If  the  date 
that  Department  of  State  initially  acted 
to  schedule  the  immigrant  visa 
interview  is  on  or  after  the  publication 
date  of  this  final  rule,  the  alien  is 
eligible  to  apply  for  a  provisional 
unlaw'ful  presence  waiver.  The  actual 
date  and  time  that  the  alien  is  .scheduled 
to  appear  for  the  interview  is  not 
relevant  for  the  eligibility 
determination.  This  rule  applies  even  if 
the  alien  failed  to  appear  for  his  or  her 
interview,  cancelled  the  interview',  or 
requested  that  the  interview  be 
rescheduled,  'i’herefore,  USC1.S  mav 
reject  ur  deny  any  Form  I-t>0lA  filed  bv 
an  alien  who  U.SCl.S  determines  that  the 
Department  of  State,  prior  to  the  date  of 
publication  of  this  final  rule,  initially 
acted  to  schedule  the  alien’s  immigrant 
vi.sa  interview  for  the  approved 
immediate  relative  petition  upon  which 
the  Form  1-601 A  is  based.  .See  section 
212.7(e)(4)(iv). 

An  alien  w'ho  is  ineligible  to  apply  for 
a  provisional  unlawful  presence  waiver 
because  of  a  previously  schedided 
immigrant  visa  interview  may  .still 
qualify  for  a  provisional  unlawful 
presence  waiver  if  he  or  she  has  a  new 
DOS  immigrant  visa  case  because  (1) 
DOS  terminated  the  immigrant  visa 
registration  as.sociated  w'ith  the 
previously  scheduled  interview,  and 
they  have  a  new  immediate  relative 
petition;  or  (2)  the  alien  has  a  new 
immediate  relative  petition  filed  on  his 
or  her  behalf  by  a  different  petitioner. 

USCIS  will  reject  or  deny  any  Form  I- 
601 A  filed  by  an  alien  who  was 
scheduled  for  an  interview  prior  to  the 
date  of  publication  of  this  final  rule, 
even  if  the  alien’s  interview  is 
rescheduled  after  the  date  of  publication 
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of  this  final  rule.  DHS  has  updated  the 
form  and  its  instructions  accordingly. 

c.  Part  3,  Information  About  Qualifying 
Relative 

Many  commenters  asked  DHS  to 
allow'  eligible  applicants  to  show 
extreme  hardship  to  a  l.PR  spouse  or 
parent,  if  applicable,  since  the  statute 
authorizes  a  waiver  of  unlawful 
pre.sence  based  on  a  showing  of  extreme 
hardship  to  a  spouse  or  parent  who  is 
either  a  U..S.  citizen  or  bPR. 

DHS  has  considered  these  comments 
but  is  not  adopting  the  sugg«!sted 
change.  As  stated  in  the  proposed  rule, 
a  primary  purpose  for  i:reating  the 
provisional  unlawful  pre.sence  waiver 
|)roc(!ss  is  to  reduce  the  separation  of 
U.S.  t;itizons  and  their  immediate 
relatives.  Focusing  on  hardship  to  U.S. 
citizens  is  consistent  with  permissible 
distinctions  that  may  be  drawn  between 
U..S.  citizens  and  aliens.  It  also  is 
consistent  with  the  Secretary’s  authority 
to  admini.ster  the  immigration  laws  and 
determine  the  most  efficient  means  for 
eff(!ctuating  the  waiver  proce.ss.  See  77 
FRat  19908. 

d.  Interviews 

One  commenter  sugge.sted  that  when 
USf.’l.S  requires  an  interview  for  a 
provisional  unlawful  presence  waiver, 
U.SC.l.S  should  allow  the  applicant  to 
choose  to  either  appear  at  a  local  U.SCIS 
field  office  for  an  in-person  interview  or 
have  a  video-conferenced  interview 
with  an  adjudicator  at  a  U.SCl.S  service 
center  using  appropriate  technology 
(e.g.,  Skype). 

DH.S  reviewed  these  comments  but 
did  not  adopt  the  suggestions.  DHS  does 
not  anticipate  that  many  provisional 
unlaw'ful  presence  waiver  applicants 
will  retpiire  an  in-person  interview. 
Also,  U.SCIS  does  not  conduct 
interviews  at  the  NBC,  namely  because 
of  its  remote  location  and  the  type  of 
benefit  requests  adjudicated  by  that 
center,  which  are  generally  paper-based 
decisions.  USCl.S  also  will  not  conduct 
video  interview's  in  lieu  of  in-per.son 
interview's  when  such  interviews  are 
nsquired.  Therefore,  DHS  will  not  make 
the  suggested  change  to  the  form. 

2.  Comments  on  Instructions 

a.  Fligibility  Criteria — Pending 
Adjustment  Applications 

Several  commenters  were  confused, 
about  what  it  means  to  have  a  pending 
application  for  adjustment  of  status  and 
did  not  under.stand  why  this  would 
affect  eligibility  for  a  provisional 
unlawful  presence  waiver. 

DHS  will  not  remove  the  restriction 
for  individuals  who  have  an  application 
for  adju.stment  of  status  pending  with 
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USCIS.  Individuals  who  are  eligible  to 
obtain  LPR  status  while  inside  the 
United  States  through  the  adjustment  of 
status  process  and  intend  to  pursue  LPR 
status  through  that  process  do  not  need 
the  provisional  unlawfid  presence 
waiver.  The  provisional  unlawhd 
presence  waiver  is  only  valid  for  the 
purpose  of  seeking  an  immigrant  visa 
outside  the  United  States.  To  avoid 
confusion,  DHS  has  updated  the  form 
instructions  to  clarih'  that  this 
restriction  only  applies  to  individuals 
with  a  pending  F'orm  I-4H5,  Application 
to  Register  Permanent  Residence  or 
Adjust  Status. 

b.  Limitations  on  Filing  of  Provisional 
Unlawful  Presence  Waivers 

Many  commenters  suggested  that  DHS 
remove  the  restriction  to  the  number  of 
times  an  individual  may  seek  a 
provisional  unlawful  presence  waiver  or 
modify  it  to  allow  re-filing  of  the 
provisional  unlawful  presence  waiver 
application. 

DHS  considered  these  comments  and 
has  changed  the  final  rule  to  reflect  that 
if  an  individual’s  provisional  unlawful 
presence  waiver  request  is  denied  or 
withdrawn  prior  to  final  adjudication, 
the  individual  may  file  a  new  Form  1- 
801  A,  in  accordance  with  the  form 
instructions,  with  the  required  fees  and 
any  additional  documentation  that  he  or 
she  believes  might  establish  his  or  her 
eligibility  for  the  waiver.  The 
applicant’s  case  must  still  bo  pending 
with  DO.S  and  the  applicant  must  notify 
DOS  of  his  or  her  intent  to  file  a  new 
Form  1-601  A. 

Alternatively,  the  individual  can  file 
a  Form  1-601,  Application  for  Waiver  of 
(Jrounds  of  Inadmissibility  with  the 
U.SC'.IS  I^ockbox,  after  he  or  she  attends 
the  immigrant  vi.sa  interview  and  after 
DOS  conclusively  determines  that  the 
individual  is  inadmissible.  DHS  has 
updated  the  ffirm  and  instructions 
acr:ordingly. 

c.  Qualifying  Relatives 

One  commenter  suggested  adding 
“child"  as  a  qualifying  relative  for 
establishing  extreme  hardship.  DHS 
cannot  adopt  this  suggestion  because 
(^ongre.ss  limited  the  qualifying 
relationship  for  purposes  of  establishing 
extreme  hardship  to  spouses  or  parents. 
DHS  c:annot  change  this  statutory 
requirement. 

d.  C’.hild  Status  Protection  Act 

One  commenter  asked  DHS  to  clarify 
in  the  Form  1-601 A  instructions  how 
the  provisional  unlawfid  presence 
waiver  relates  to  children  who  benefit 
from  the  CSPA.  DHS  has  added 
language  to  the  Form  1— 601A 


instructions  to  make  clear  applicants 
will  remain  eligible  for  a  provisional 
unlawful  presence  waiver  as  long  as  the 
applicants  remain  “immediate 
relatives”  as  defined  in  the  INA,  as 
amended  by  the  O.SPA.  Thus,  an  aged- 
out  child  may  still  qualify  as  an 
“immediate  relative”  for  purposes  of 
access  to  the  provisional  unlawful 
presence  waiver  proce.ss  as  long  as  the 
child  is  classified  as  an  immediate 
relative  under  the  INA. 

e.  Statement  F'rom  Applicant 

One  commenter  suggested  adding  a 
sentence  in  Part  5  of  the  instructions  to 
explain  that  applicants  may  supplement 
their  statements  on  extreme  hardship 
and  factors  warranting  a  favorable 
exerci.se  of  discretion  with  an  attached 
letter.  DHS  added  the  information  as 
requested  to  the  Form  1-601 A 
instructions. 

f.  Penalties 

One  commenter  suggested  adding  a 
reminder  in  the  instructions  that 
applicants  read  the  section  entitled 
“Penalties”  before  the  applicant  signs 
the  application.  DHS  added  the 
reminder  on  the  form  and  in  the  form 
instructions,  as  requested. 

g.  Required  Document.s — Check  Li.st 

One  commenter  suggested  adding  a 
checklist  to  assist  applicants  with 
information  on  the  types  of  documents 
and  statements  that  shoidd  be  submitted 
with  till!  provisional  unlawful  presence 
waiver  application.  DHS  added  a 
separate  section  with  a  checklist  as 
requested. 

h.  Unauthorized  Practice  of  Immigration 
Law 

One  commenter  suggested  adding  a 
warning  regarding  thi;  unauthorized 
practice  of  immigration  law. 

DHS  agrees  with  this  suggestion.  In 
2011,  UStJIS  started  an  initiative — the 
Unauthorized  Practice  of  immigration 
Law  (UPILJ  initiative — to  educate  the 
public  about  potential  fraud  and  scams 
in  the  immigration  context.  USCIS  has 
|)osted  information  about  the  IJPIL 
initiative  on  its  Web  site.  DHS 
encourages  applicants  to  review  the 
information  at  ivvviv. n.sc/s.goi7 
avoidscanis.  DHS  also  has  added  a  link 
to  this  Web  site  on  the  form 
instructions. 

/.  Miscfdldiwcnis  ('nnitudnls 
1 .  .Statutory  Changes  ' 

A  large  number  of  supporters  of  the 
rule  indicateil  that  the  jrroposed  ride 
did  not  go  far  enough.  I'he  commenters 
asked  DH.S  to  allow  individuals  who 
were  eligible  for  the  provisional 


unlawful  presence  waiver  but  ineligible 
for  adju.stment  of  .status  to  remain  in  the 
United  States  and  adjust  their  status  to 
a  LPR.  .Several  commenters  asked  DHS 
to  reinstate  INA  section  245(i),  8  U.S.C. 
12.'i5(i).  Others  asked  if  DH.S  could 
reduce  the  number  of  years  an  alien 
must  remain  outside  the  United  States 
because  of  unlawful  presence  under 
INA  section  212(a}(9}(B),  8  U.S.C. 

1 182(a)(9j(B).  A  few  commenters  also 
asked  if  DHS  could  include  a  waiver  of 
INA  section  212(a}(6}{C}(ii},  8  U..S.C. 

1 182(a}{6l(C)(i)  (false  claim  to  U.S. 
citizenship}.  Some  commenters  asked 
DHS  to  grant  waivers  even  if  the 
applicants  did  not  meet  all  statutory 
requirements.  One  commenter  said  that 
DH.S  should  eliminate  the  discretionary 
portion  of  the  w'aiver  in  its  entirety. 
Others  wanted  DHS  to  .simply  grant 
legal  status  to  individuals  married  to 
U.S.  citizens,  irrespective  of  whether 
they  had  an  approved  petition  or 
needed  a  provisional  unlawful  presence 
waiver.  They  argued  that  if  an 
individual  is  the  spou.se  of  a  U.S.  citizen 
then  such  an  individual  should  simply 
be  able  to  become  a  LPR  of  the  United 
.States. 

Congress  has  prescribed  the  statutory 
requirements  for  obtaining  LPR  .status 
through  adju.stment  of  status  in  the 
United  .States.  Congress  also  e.stablished 
the  current  grounds  of  inadmissibility 
and  the  conditions  for  any  waivers 
a.s.sociated  with  such  grounds.  DHS  does 
not  have  the  authority  to  t;hange  or 
dispon.se  with  tho.se  statutory 
requirements.  DHS  cannot  reinstate  INA 
section  245(i),  8  U..S.C.  122,6(i),  or  take 
any  action  that  would  grant  permanent 
resident  .status  to  individuals  who  do 
not  meet  the  statutory  requirements  for 
that  .status.  Only  Congress  can  amend 
the  statutory  requirements  that 
individuals  must  meet  to  qualify  for 
adjustment  of  status.  DHS,  therefore, 
cannot  adopt  these  recommendations. 
How'ever,  DH.S  supports  comprehensive 
immigration  reform,  and  DH.S  will 
implement  any  legislation  that  may  be 
enacted  by  Congress,  including  any 
authorized  extension  of  INA  section 
245(i),  8  U.S.C.  122.'>(i). 

2.  Fraud  Detection  and  Prevention; 
National  .Security 

.Some  commenters  argued  that  the 
Federal  Government’s  focus  should  be 
on  enforcement  and  deterring  illegal 
entry  and  marriage  fraud.  Others  opined 
that  the  provisional  unlawful  presence 
waiver  process  w'as  a  “back  door” 
through  which  illegal  immigrants  who 
po.se  a  threat  to  national  security  could 
be  granted  a  w'aiver  and  LPR  status. 

A  core  mission  of  DHS  is  to  protect 
national  .security,  public  .safety,  and  the 
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integrity  of  the  immigration  process. 

DHS  has  a  number  of  preventative 
measures  in  place,  as  provided  by  law 
and  through  agency  policy,  to  address 
matters  relating  to  national  security  and 
fraud.  DflS  incorporates  these  measures 
through  regulations  and  standard 
operating  procedures  that  bolster  the 
adjudications  process.  USCIS’s  Fraud 
Detection  and  National  Security  (FDNS) 
Directorate  focuses  on  its  fraud  and 
national  security  mission.  FDNS 
investigates  fraud  and  national  security 
issues  relating  to  the  immigration 
bemdit  process  and  makes  appropriate 
referrals  to  ICE,  DOJ,  and  other  law 
enforcement  agencies.  IJSCIS  has 
established  standard  operating 
procedures  in  field  offices  for  referrals 
to  FDNvS  on  potential  fraud  c;ases  that  , 
may  require  additional  review.  IJSCIS’s 
Office  of  Policy  and  Strategy  is 
resj)onsible  for  developing  future 
benefit  fraud  assessments.  For  fraud 
prevention,  FDNS  has  initiated  fraud 
training  for  Immigration  Services 
Officers  (ISOs)  to  detect  any  patterns  or 
increase  in  fraudulent  practices  in  a 
particular  application  type  or  area  of  the 
United  States.  Additionally,  USCIS 
already  has  processes  in  place, 
including  requiring  additional 
interviews  and  home  site  visits, 
conducted  by  .specially  trained 
immigration  officers  throughout  the 
United  States,  to  assess  whether  a 
marriage  was  entered  into  to  evade 
immigration  laws.  These  proce.s.ses 
provide  strong  tools  for  combating 
potential  fraud. 

Congress  provided  several  measures 
aimed  at  preventing  marriage  fraud, 
focusing  especially  on  the  potential  for 
fraud  in  marriages  of  less  than  two 
years’  duration.  For  instance.  Congress 
mandated  that  aliens  married  loss  than 
two  years  generally  are  subject  to 
conditional  resident  status  for  two  years 
after  admission  as  an  immigrant.  See 
INA  section  216,  8  U.S.C.  1186a;  8  CFR 
part  216;  8  CFR  235.11.  Once  USCIS 
approves  an  immediate  relative  petition 
for  an  alien  married  to  a  U.S.  citizen, 
and  DOS  determines  that  the  alien  is 
admissible  and  eligible  for  an  immigrant 
visa,  the  alien  can  seek  admission  to  the 
United  States  as  an  LPR.  If,  however,  the 
alien  married  the  U.S.  citizen  less  than 
two  years  before  the  date  of  admission, 
the  alien  is  admitted  conditionally  for  a 
two-year  period. 

In  general,  the  U.S.  citizen  petitioner 
and  the  conditional  permanent  resident 
must  jointly  seek  to  remove  the 
conditions  within  the  90-day  period 
immediately  preceding  the  .second 
anniversary  of  the  date  the  alien 
obtained  conditional  permanent 
residence  status.  If  the  U.S.  citizen 


petitioner  and  the  conditional 
permanent  resident  fail  to  do  so,  the 
alien’s  conditional  permanent  resident 
status  is  terminated  automatically,  and 
any  waiver  granted  in  connection  with 
the  status  under  INA  sections  212(h)  or 
(i),  8  U.S.C.  1182(h)  or  (i),  is 
automatically  terminated.  Furthermore, 
if  USCIS  determines  that  the  marriage 
was  entered  into  to  evade  the 
immigration  laws,  USCIS  cannot 
approve  future  petitions  for  that  alien. 
See  INA  section  204(c),  8  U.S.C.  1154(c). 
USCIS  al.so  re.ser\'es  the  authority,  as  it 
does  generally  for  other  benefit  requests, 
to  interview  the  alien  and  the  U.S. 
citizen  spou.se  in  connection  with  the 
provisional  unlawful  present;e  waiver 
application  in  the  exercise  of  di.scretion. 

Another  preventive  measure  is  the 
provisional  unlawful  presence  waiver 
requirement  that  the  applicant  appear 
for  biometrics  capture  at  a  US(3S 
Application  Support  Center  (ASC).  The 
biometrics  requirement  allows  USCIS  to 
run  thorough  background  and  security 
checks  on  individuals  seeking  an 
immigration  benefit  to  determine  if  an 
alien  is  not  only  potentially  subject  to 
other  grounds  of  inadmi.ssibility  or  not 
eligible  for  a  favorable  exorcise  of 
discre;tion,  but  also  whether  the  alien 
poses  a  national  security  or  public 
safety  risk. 

3.  Backlog  Reduction 

One  commenter  suggested  that  DHS 
first  clear  all  application  backlogs 
abroad  and  at  the  AAO  before 
implementing  any  new  process. 
Commenters  also  indicated  that  DHS 
should  give  special  consideration  to 
individuals  who  have  a  pending  waiver 
application  that  w'as  filed  abroad. 

IJSCIS  has  already  undertaken  several 
efforts  to  reduce  the  backlogs  in 
adjudication,  both  abroad  and  at  the 
AAO.  As  of  June  4,  201 2,  USCIS  has 
implemented  centralization  of  certain 
Form  1-601  filings  in  the  United  States. 
USCIS  has  dedicated  additional 
resources  on  a  temporary  basis  to 
expeditiously  process  the  cases  filed 
prior  to  centralization.  USCIS 
anticipates  that  the  residual  cases  filed 
prior  to  centralization  and  during  the 
transition  period  that  recently  ended  on 
December  4,  2012,  will  be  completed 
within  about  six  months  of  the  effective 
date  of  this  final  rule.  By  moving  most 
of  the  adjudication  case  load  to  the 
United  States  for  these  cases,  USCIS 
expects  to  reduce  the  filing  and 
proc;essing  times  for  overseas  filers  of 
Form  1-601. 

The  AAO  has  also  undertaken  various 
backlog  reduction  efforts  in  the  context 
of  administrative  appeals.  Since  July 
2011,  the  waiver  adjudication  branch  of 


the  AAO  has  reduced  processing  time 
from  27  to  19  months,  and  reduced  the 
number  of  cases  in  the  backlog  by  more 
than  1,400.  USCIS  anticipates  this  rate 
of  reduction  to  continue  and  plans  on 
reducing  processing  time  for  waivers  to 
6  months  by  June  2013.  Tbe.se  various 
efforts  demonstrate  the  Department’s 
continued  commitment  to  timely 
adjudication  of  waivers  and  cu.stomer 
service  with  the  resources  available. 

4.  Other  Immigrant  Vi.sa  Requirements 

A  few  commenters  suggested  that 
individuals  who  are  eligible  for  the 
provisional  unlawful  presence  waiver 
should  have  the  option  to  complete  the 
medical  examination  required  for 
immigrant  visa  issuance  in  either  the 
United  States  or  abroad.  DHS  did  not 
adopt  this  suggestion. 

DOS  has  jurisdiction  for  health- 
related  inadmissibility  determinations 
in  the  overseas  immigrant  visa 
application  context;  DOS,  therefore, 
requires  immigrant  visa  applicants  to 
have  the  required  medical  examination 
performed  by  a  DOS-designated  panel 
physician  abroad.  .See  22  CFR  42.66. 

IXiS  and  the  Centers  for  Disease  Control 
and  Prevention  within  the  Department 
of  Health  and  Human  Services  set  the 
criteria  and  parameters  for  these 
medical  exams  depending  on  country 
conditions.  While  USCKS  has  designated 
civil  surgeons  for  certifications  in  other 
contexts,  these  civil  surgeons  are  not 
recognized  by  DOS  and  therefore  cannot 
complete  the  required  medical 
examination  for  purposes  of  the  visa 
issuance  abroad.  Operationally, 
allowing  provisional  unlawful  pre.sence 
waiver  applicants  to  complete  the 
medical  examination  in  the  United 
.States  could  t;au.se  delays  and  backlogs 
at  DO.S.  DHS,  therefore,  will  not  adopt 
this  suggestion. 

5.  Departure  Requirement  and  Third- 
Country  Processing 

Several  commenters  asked  why 
approved  provisional  unlawful  presence 
waiver  applicants  are  required  to  return 
to  their  home  country  to  complete  the 
immigrant  visa  requirement.  The 
commenters  suggested  that  these 
applicants  should  not  have  to  travel  to 
a  dangerous  place  like  Ciudad  Juarez, 
Mexico,  but  instead  complete  their 
process  in  a  safe  third  country  like 
Canada.  Many  commenters  said  that 
requiring  individuals  to  depart  would^ 
have  a  significant  impact  on  U..S.  citizen 
family  members,  especially  if  the 
individual  is  the  primary  financial 
provider  for  the  family.  The  commenters 
also  said  that  departure  would  cause 
U..S.  citizen  family  members  to  become 
dependent  on  the  U.S.  Government  if 
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the  immediate  relative  had  to  remain 
outside  of  the  United  States  for  a 
prolonged  period  of  time.  Several  other 
commenters  suggested  that  DHS 
eliminate  the  departure  requirement 
altogether  or  at  least  allow  provisfonal 
unlawful  presence  waiver  applicants  to 
be  interviewed  in  the  United  States  or 
pick  up  their  immigrant  visa  at  their 
country’s  embassy  in  the  United  States. 
Finally,  several  Congressional 
commenters  urged  DHS  to  coordinate 
with  DOS  so  that  provisional  unlawful 
presence  waiver  applicants  do  not  have 
to  return  home.  The  commenters  stated 
that  the  departure  requirement  should 
be  eliminated  entirely  or,  alternatively, 
that  DOS  should  identify  additional 
consulates  for  processing  of  the 
provisional  unlawful  presence  waiver 
and  immigrant  visa  issuance.  The 
c:ommenters  also  suggested  that  DOS’s 
NVC  could  assign  immigrant  visa 
petitions  and  provisional  unlawful 
pre.sence  waiver  applications  to 
designated  consular  posts  in  safe  and 
convenient  locations,  citing  the 
authority  as  part  0  of  the  Foreign  Affairs 
Manual  (FAM)  .section  42.61,  Note  2.1. 
Finally,  the  commenters  .said  that  DHS 
should  consider  using  its  parole 
authority  broadly  to  eliminate  the  need 
for  immediate  family  members  to  travel 
abroad  to  obtain  an  immigrant  vi.sa  to 
which  they  are  entitled  under  current 
law. 

DOS  has  jurisdiction  over  consular 
processing  and  setting  the  location  for 
immigrant  vi.sa  application  filing  and 
interviews.  See  22  CFR  42.61.  DHS, 
therefore,  will  not  alter  this  requirement 
and,  as  stated  above,  cannot  change  the 
statutory  requirements  for  adjustment  of 
.status  in  the  United  States.  In  respon.se 
to  the  request  for  DHS  to  broadly  use  its 
parole  authority  for  provisional 
unlawful  pre.sence  w'aiver  applicants, 
DHS  will  continue  to  exercise  its 
authority  to  parole  applicants  for 
admission  into  the  United  States  on  a 
ca.se-by-ca.sc  basis,  reviewing  the  unique 
circum.stances  and  facts  that  relate  to 
each  individual’s  case  to  determine 
whether  the  individual’s  circum.stances 
warrant  a  discfetionary  grant  of  parole 
ha.sed  on  urgent  humanitarian  factors  or 
as  a  significant  public  benefit.  INA 
section  212|d)(.5),  8  U.S.C.  1 182(d)(.‘i). 
With  this  rule,  DHS  is  not  changing  its 
current  policy  on  the  use  of  its  parole 
authority. 

6.  Comprehensive  Immigration  Reform 

Many  commenters,  including 
numerous  individuals  w'ho  signed  group 
petitions,  .said  that  the  focus  should  be 
on  comprehensive  immigration  reform 
(CIR)  rather  than  a  “patchwork”  of  small 
initiatives  that  do  not  fix  the  current 


broken  immigration  system  as  a  whole.  . 
While  the  commenters  generally 
supported  some  type  of  CIR,  their  views 
on  what  should  be  included  in  a  CIR  bill 
varied  significantly. 

Some  commenters  .stated  that  CIR  is 
needed  to  legalize  the  current  immigrant 
population  in  the  United  States  and  to 
create  guest  worker  programs  that  will 
benefit  the  U.S.  economy.  The 
commenters  argued  that  legalization 
will  result  in  significant  economic 
benefits  to  the  United  States  and  help 
solve  many  of  our  current  immigration 
problems.  These  commenters  supported 
the  idea  of  reuniting  U.S.  citizen 
families  and  stated  that  the 
Administration  should  focus  on  legal 
immigration  and  naturalization  to 
ensure  that  immigrants  are  fully  aware 
of  the  rights  and  opportunities  available 
to  them. 

Many  commenters  opposed  the 
provisional  unlawful  presence  waiver 
process  because  they  believed  it  w'ould 
encourage  illegal  immigration  and  that 
it  was  a  form  of  “backdoor  amnesty.” 
Some  commenters  believed  that 
t^ongress  should  enact  stronger 
pjmalties  again.st  those  who  enter 
illegally  and  enforce  the  current  laws 
again.st  those  who  deliberately  violated 
U.S.  Immigration  law.  The  commenters 
also  believed  that  the  focus  .should  bn 
on  border  security  and  legal 
immigration,  not  on  aliens  who  made 
the  choice  to  come  to  the  United  States 
illegally.  One  commonter  noted  that  the 
current  immigration  policy  was  not 
working  and  that  the  United  States 
needs  a  “comprehensive  top  down 
rewrite”  of  all  the  immigration  laws.  A 
few  commenters  were  opj)osed  to  the 
provisional  unlawful  pre.sence  waiver 
process  because  they  believed  it  was 
politically  motivated  and  nt)t  flesigned 
to  fix  the  current  immigration  system. 

Fixing  the  current  immigration  system 
is  a  top  priority  for  DHS,  and  the 
Admini.stration  is  committiid  to 
comprehensive  immigration  reform. 
Ciongress  has  the  powju  to  amend  the 
immigration  laws  to  create  a  workable 
system  that  unites  families,  improves 
the  U.S.  (iconorny,  and  preserves 
national  .security  and  public  safety. 
U.SflKS  will  do  everything  possible  to 
prepare  for  successful  implementation 
of  any  comprehensive  immigration 
reform  legislation  and  ensure  that  the 
integrity  of  the  U.S.  immigration  system 
is  maintained. 

7.  Transformation 

.Several  commenters  urged  DHS  to 
convert  the  provisional  unlawful 
presence  waiver  process  and  immigrant 
visa  process  to  an  electronic  process. 
The  commenters  believed  that  if 


applicants  and  attorneys  could  file 
online,  they  would  save  money,  time, 
paper,  and  the  mailing  costs  that 
currently  accompany  paper  filings.  The 
commenters  .stated  that  E-filing  is 
consistent  with  USClS’s  current 
Transformation  Initiative. 

DHS  agrees  with  the  commenters  that 
it  should  move  toward  electronic  filing 
of  immigration  benefits.  In  fact,  USCIS 
already  is  transforming  its  immigration 
benefit  process  and  recently  launched 
its  new  electronic  filing  and 
adjudication  system  known  as  USCIS 
Electronic  Immigration  System  (USCIS 
ELIS).  USCIS  ELIS  allows  individuals  to 
establish  a  USCIS  ELIS  online  account 
and,  currently,  to  apply  online  for  an 
extension  or  change  of  their 
nonimmigrant  status  for  certain  visa 
*  types.  USCIS  ELIS  also  enables  USCIS 
officers  to  review  and  adjudicate  online 
filings  from  multiple  agency  locations 
across  the  country.  USCIS  believes  that 
the  Transformation  Initiative  is  an 
imjjortant  step  forward  for  the  agency 
and  is  working  to  expand  system 
features  and  functionality  in  additional 
releases  this  calendar  year  and  beyond. 
In  future  releases  of  USCIS  ELIS,  USCIS 
will  add  form  types  and  functions, 
including  waivers  of  inadmissibility, 
gradually  expanding  the  system  to  cover 
filing  and  adjudication  of  all  USCIS 
immigration  benefits.  USCIS  will  notify 
the  public  when  such  expansions  and 
adilitions  of  form  types  occur. 

K.  Comments  on  the  EG  12866/13563 
Analvsis 

DHS  received  several  c:omments  on 
the  volume  projection  included  in  the 
analysis,  especially  as  it  relates  to  the 
DHS  projection  of  additional  demand. 
Many  commenters  believed  that 
application  volume  is  undor.statcd.  One 
commenter  stated  that  the  Federal 
(iovernment  stands  to  earn  over  one 
billion  dollars  from  the  change.  Another 
commenter  suggested  that  DHS  examine 
rates  of  u.se  of  health  care  and  public 
education  as  points  for  comparison  in 
determining  demand  for  the  provisional 
unlawful  pre.sence  waiver.  This 
commenter  suggested  that  using 
undocumented  immigrant  access  to 
health  care  and  public  education  as 
models  will  reveal  that  the  provisional 
unlawful  presence  waiver  is  at  risk  for 
underu.se.  Many  commenters  noted  that 
the  co.sts  of  obtaining  an  immigrant  visa 
limit  those  who  can  afford  to  apply  for 
the  provisional  unlawful  pre.sence 
waiver  and  that  increasing  the  cost  with 
required  biometric  submission  is 
another  barrier  to  participation.  A 
t:ommenter  was  concerned  the  cost  of 
this  rule  would  add  to  the  national  debt. 
Another  t;ommenter  argued  that  current 
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immigration  law.s  and  the  provisional 
unlawful  presence  waiver  rule 
disproportionately  impact  children  of 
immigrant  families  who  have  a  greater 
likelihood  to  he  either  low-incoun^  or 
living  under  the  poverty  line  and  are  not 
as  likely  to  have  resources  ueediid  to 
make  use  of  the  waiver  option. 

As  stated  repeatedly  throughout  the 
aiialysis,  DHS  was  unable  to  precisely 
project  application  volumes  for  the 
provisional  unlawful  pre.sence  w'aiv.er 
due  to  unavailability  of  data  on  tho.so 
who  are  unlawfully  present.  Historical 
estimates  show'  only  aliens  w'ho  have 
taken  the  steps  to  obtain  an  immigrant 
visa.  DHS  did  conduct  a  reasonable 
metbodological  approach  based  on 
those  who  have  made  us(!  of 
inadmissibility  waivers  under  tbe 
current  process. 

DHS  does  not  believe  that  using 
public  bealtb  and  education  records 
would  better  refine  our  eslimates.  As  the 
commenter  noted,  these  services  are 
underutilized  by  undocumented 
immigrants.  Furthermore,  neither  these 
models  nor  the  others  that  were 
examined  differentiate  undocumented 
immigrants  with  U.S.  citizen  immediate 
relatives  from  those  urulocumenterl 
immigrants  wdth  other  immigrant/ 
citizen  family  compositions.  Since  only 
immediate  relatives  of  U.S.  citizens  may 
apply  for  provisional  unlawful  presence 
waivers,  DHS  does  not  believe  that 
using  the  suggested  models  will  offer  a 
more  reliable  means  of  estimating  the 
additional  demand. 

While  DHS  acknowledges  that  the 
costs  of  obtaining  an  immigrant  vi.sa 
may  bo  a  constraint  on  demand,  and 
agree  these  costs  w'ill  have  more  impact 
on  low-income  immigrant  families,  the 
only  additional  co.st  of  the  provisional 
unlawful  presence  waiver  proco.ss 
bf^ond  the  existing  waiver  process  is 
the  costs  incurred  for  submitting 
biometrics.  Relative  to  the  other  costs, 
biometric  costs  represent  approximately 
eight  percent  of  the  total  cost  of 
obtaining  an  immediate  relative 
immigrant  visa.  The  costs  of  obtaining 
an  immigrant  visa  are  not  costs  of  this 
rule.  F’inally,  this  final  rule  w'ill  not  add 
to  the  national  debt.  As  explained  in  the 
propo.sed  rule  at  77  FR  19919,  this  final 
rule  is  not  expected  to  impose 
additional  co.sts  on  the  federal 
government  since  the  fee  revenues 
collected  should  offset  the  form 
processing  cost. 

V.  Regulatory  Amendments 

DHS  adopted  most  of  the  proposed 
regulatory  amendments  without  change, 
except  for  the  following  provisions 
noted  below: 


1.  Section  1():i.7(c)(3)(i) 

In  the  proposed  rule,  DHS  noted  in 
the  supplementary  text  that  applicants 
fora  provisional  unlaw'ful  presence 
waiver  cannot  secsk  a  fee  waiver  for  the 
Form  l-(it)l  A  filing  fees  or  the  required 
biometric  fees.  See  77  FR  at  19910.  DHS 
incorrectly  referenced  proposed 
regulatory  text  at  8  CFR  10:i.7(b){l)(i)(C) 
and  inadvertently  omitted  the  correct 
citation  to  the  regulatory  provision 
being  amended  and  the  amendatory 
text.  DHS  has  corrected  this  error  and 
has  included  an  amendment  to  fi  CFR 
l().'1.7(c)(3)(i)  in  this  final  rule  to  clarify 
that  fee  waivers  are  not  available  for  the 
biometric  fee  or  filing  fees  for  the  Form 
I-fiOlA.  .See  .section  in.3.7(c)(.3)(i). 

2.  Section  2t2.7(a}(4)(iv) 

DHS  proposed  an  amendment  to  8 
CFR  212.7(a)(4)  to  provide  that 
termination  of  an  alien’s  conditional 
LPR  status  also  would  result  in 
automatic  revocation  of  an  approved 
waiver  of  inadmissibility.  See  77  I'R  at 
19912  and  19921.  .Several  commenters 
noted  that  INA  section  218(f),  8  U.S.C. 
1186a(f).  only  allow's  for  automatic 
revocation  of  waivers  of  inadmissibility 
approved  under  INA  sections  212(b) 
and  (i),  8  U.S.C.  1 182(b)  and  (i).  DHS 
agrees  and  has  revised  the  amendment 
to  8  CFR  212.7(a)(4)  to  clarify  that 
automatic  revocation  of  approved 
waivers  upon  termination  of  conditional 
resident  .status  only  applies  to  approved 
waivers  based  on  INA  .section  212(h),  8 
U.S.C.  1182(h)  (w'aiver.s  for  certain 
criminal  offenses)  and  INA  section 
212(i),  8  U..S.C.  1182(i)  (waivers  for 
fraud  or  willful  misrepresentation  of  a 
material  fact).  See  section 
^212.7(a)(4)(iv). 

3.  Section  212.7(e)(1) 

During  discussions  about  the 
proposed  provisional  unlawfid  presence 
w'aiver  process  and  how  it  would  affect 
aliens  in  removal  proceedings,  a 
question  arose  regarding  the  authority  of 
DO)  l)s  and  w'hether  IJs  would 
adjudicate  Forms  1-801 A  for  aliens  in 
removal  proceedings,  DHS  determined 
that  it  would  be  more  efficient  and 
appropriate  to  have  Form  1-601 A 
w’aivers  centralized  and  adjudicated  by 
one  agency,  USCIS,  especially  given  the 
streamlined  nature  of  the  process  and 
the  need  for  close  coordination  with 
DOS  once  a  waiver  is  decided.  DHS, 
therefore,  added  a  new  paragraph  to 
clarify  that  the  Application  for 
Provisional  Unlawful  Presence  Waiver, 
Form  1-601  A,  will  be  filed  only  with 
USCIS  even  if  an  alien  is  in  removal 


procecidings  before  EOIR.  .See  .section 
212. 7(e)(1). 

4.  Section  212.7(e)(2) 

DH.S  restructured  this  provision  and 
added  language  to  make  clear  that 
approval  of  the  provisional  unlawful 
pre.sence  waiver  is  discretionary  and 
does  not  constitute  a  grant  of  any  lawful 
immigration  status  or  create  a  period  of 
stay  authorized  by  tbe  Secretary  for 
purpo.srSi  of  INA  .section  212(a)(9)(B),  8 
IJ.S.C.  1182(a)(9)(B).  .See  section 
212.7(e)(2)(i).  DHS  also  clarified  that  a 
pending  or  apjiroved  provisional 
unlawful  pre.sence  waiver  drres  not 
authorize  any  interim  benefits  such  as 
employment  authorization  or  advance 
parole.  See  section  212.7(e)(2)(ii). 

Section  212.7(e)(3) 

Many  commrmters  asked  DHS  to 
expand  eligibility  for  the  provisional 
unlawful  jire.sence  waiver  process  to 
other  categories  of  aliens  .seeking  to 
immigrate  to  the  United  States. 

DH.S  considered  the  commenters' 
suggestions  but  is  limiting  the 
[)rovi.sional  unlawful  presence  waiver  to 
immediate  relatives  of  U.S.  citizens. 
After  asse.ssing  the  effectiveness  of  the 
provisional  unlawful  presence  waiver 
process  and  its  operational  impact. 

DHS,  in  consultation  with  DO.S  and 
other  affected  agencies,  will  consider 
expanding  the  provisional  unJawful 
jjresimcc!  waiver  process  to  other 
categories. 

6.  Former  Section  212.7(e)(4)(ii)(Il) 

DH.S  initially  proposed  to  reject  a 
provisional  unlaw'ful  presence  waiver 
application  if  an  alien  has  not  indicated 
on  the  application  that  the  qualifying 
relative  is  a  U.S.  citizen  spiou.se  or 
parent.  See  77  FR  at  19922.  DH.S  has 
determined  that  this  criterion  is  more 
appropriate  for  an  adjudicative  decision 
and  that  this  as.se.ssment  should  not  be 
made  tlirough  a  review  during  the 
intake  proce.ss.  Thus,  DH.S  has  deleted 
this  rejection  criterion  in  the  final  rule. 

7.  Section  212.7(a)(4)(iv) 

DH.S  proposeti  excliuling  aliens  from 
the  provisional  unlaw'ful  presence 
W'aiver  proce.ss  who  w'ere  already 
scheduled  for  their  immigrant  visa 

’'UndorBCKR  124U.1(n)(1  )(ii),  immigration 
ju<igps  (l)s)  have  aiithoritv  to  acljuilicale  certain 
waiver  applications  made  by  aliens  in  rttmoval 
proceedings.  However.  IJs  will  not  he  adjudicating 
provisional  unlawful  presence  waiver  applications 
under  this  mlo  because  all  aliens  who  are  in 
removal  proceedings — including  those  whose  cases 
were  administratively  clo.sed  and  have  been 
recalendared  or  who  are  subject  to  an 
administratively  final  order  of  removal  are 
ineligible  for  the  provisional  unlawful  presence 
waiver  by  operation  of  this  final  rule.  .See  H  CFR 
2t2.7(e)l'4). 


562 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Rules  and  Regulations 


interviews  with  DOS.  See  77  FR  at 
19921.  DHS  has  retained  this 
requirement.  DHS  now  adds  language  to 
the  final  rule  to  clarity  when  an  alien  is 
ineligible  for  a  provisional  unlawful 
presence  waiver  because  of  a  previously 
scheduled  immigrant  visa  interview. 

USCIS  will  first  look  at  whether  the 
.scheduled  immigrant  vi.sa  interview  is 
based  t)n  the  approved  immediate 
relative  petition  (1-130  or  I-3H0)  that 
accompanies  the  Form  I-GOIA.  tf  it  is, 
USCIS  will  then  look  at  the  Department 
of  State’s  Consular  Consolidated 
Database  (CC^D)  to  determine  the  date  on 
which  the  Department  of  State  initially 
acted  to  schedule  the  applicant  for  his 
or  her  immigrant  vi.sa  interview  [i.e.,  the 
date  of  scheduling  itself  and  not  the 
date  and  time  the  applicant  must  appear 
for  the  interview). 

If  the  date  that  the  Department  of 
State  initially  acted  to  schedule  the 
immigrant  visa  interview  is  prior  to  the 
date  of  publication  of  this  final  rule, 
january  3,  2013,  then  the  alien  is 
ineligible  to  apply  for  a  provisional 
unlawful  presence  waiver.  If  the  date 
that  Department  of  State  initially  acted 
to  schedule  the  immigrant  visa 
interview  is  on  or  after  the  publication 
date  of  this  final  rule,  the  alien  is 
eligible  to  apply  for  a  provisional 
unlawful  presence  waiver.  The  actual 
date  and  time  that  the  alien  is  scheduled 
to  appear  for  the  interview  is  not 
relevant  for  the  eligibility 
determination.  This  rule  applies  even  if 
the  alien  failed  to  appear  for  his  or  her 
inten,  iew.  cancelled  the  interview,  or 
requested  that  the  interview  be 
rescheduled.  Therefore,  U.SCIS  may 
reject  or  deny  any  Form  1-601A  filed  by 
an  alien  who  USCIS  determines  that  the 
Department  of  State,  prior  to  the  date  of 
publication  of  this  final  rule,  initially 
acted  to  schedule  the  alien’s  immigrant 
visa  interview  for  the  approved 
immediate  relative  petition  upon  which 
the  Form  l-ftOl  A  is  based.  Sec  section 
212.7(e)(4)(iv). 

An  alien  who  is  ineligible  to  apply  for 
a  provisional  unlawful  presence  waiver 
because  6f  a  previously  scheduled 
immigrant  visa  interview  may  still 
qualify  for  a  provisional  unlawful 
presence  waiver  if  he  or  she  has  a  new 
DOS  immigrant  visa  case  because  (1) 
DOS  terminated  the  immigrant  visa 
registration  associat<;d  with  the 
previously  scheduled  interview,  and 
they  have  a  new  immediate  relative 
petition;  or  (2)  the  alien  has  a  new 
immediate  relative  petition  filed  on  his 
or  her  behalf  by  a  different  petitioner. 

8.  Section  212.7(e)(4)(v) 

DHS  initially  proposed  excluding  all 
aliens  who  were  in  removal  proceedings 


from  the  provisional  unlawful  presence 
waiver  process,  except  those  whose:  (1) 
Removal  proceedings  had  been 
terminated  or  dismissed:  (2)  Notices  to 
Appear  (NTAs)  had  been  cancelled;  and 
(3)  cases  had  been  administratively 
closed  but  subsequently  wore  reopened 
to  grant  voluntary  departure.  See  77  FR 
at  19922.  In  this  final  rule,  DHS  allows 
aliens  in  removal  proceedings  to 
participate  in  this  new'  provisional 
unlawful  presence  waiver  proce.ss  but 
only  if  their  removal  proceedings  are 
administratively  closed  and  have  not 
been  recalendared  at  the  time  of  filing 
the  f  orm  1-fiOl  A.  See  section 
212.7(e)(4)(v).  Through  this  final  rule, 
the  Form  1-601 A  and  its  accompanying 
instructions,  and  additional  information 
published  on  the  U.SCIS  Web  site,  DlkS 
akso  will  notify  such  applicants  that,  if 
grantee!  a  provisional  unlawful  presence 
waiver,  applicants  should  seek 
termination  or  dismi.ssal  of  their 
removal  proceedings.  The  request  for 
termination  or  dismissal  should  be 
granted  before  they  depart  for  their 
immigrant  visa  interviews  to  avoid 
possible  delays  in  their  immigrant  visa 
processing  or  risk  becoming  ineligible 
for  the  immigrant  vi.sa  based  on  another 
ground  of  inadmissibility.  See  section 
212.7(e)(2).  Finally,  DH.S  made 
conforming  changes  to  the  filing 
requirements  in  section  212.7(e)(5)(i)  to 
include  aliens  who  are  in  removal 
proceedings  that  are  admini.stratively 
closed  and  have  not  been  recaleinlareil 
at  the  time  of  filing  the  Form  1-6(J1A. 

9.  Section  212.7(e)(4)(ix) 

P'or  operational  reasons,  DH.S  initially 
propo.sed  rejecting  applications  filed  by 
aliens  who  had  previously  filed  a  Form 
1-601 A  provisional  unlawful  presence 
waiver  application  with  USCIS.  DH.S 
designed  the  provisional  unlawful 
presence  waiver  process  to  streamline 
waiver  and  immigrant  visa  processing 
by  closely  tying  adjudication  of  the 
Form  I-601A  to  the  NV(7s  immigrant 
visa  processing  schedule.  DH.S 
considered  the  potential  impact  of 
multiple  filings  on  this  .schedule,  the 
possible  delays  to  the  immigrant  visa 
process,  and  the  potential  for  agency 
hac;klogs. 

Many  commenters,  however, 
expre.s.sed  concern  that  limiting  the 
program  to  one-time  filings  could 
potentially  exclude  individuals  who 
otherwise  would  qualify  for  the 
provisional  unlawful  presence  waiver. 

Upon  consideration  of  these 
comments,  DHS  agrees  that  an  alien 
could  have  compelling  reasons  for  filing 
another  provisional  unlawful  pre.sence 
application,  especially  in  cases  where 
an  alien’s  circum.stances  have  changed 


or  the  alien  was  a  victim  of  individuals 
or  entities  not  authorized  to  practice 
immigration  law.  For  these  reasons, 

DHS  agrees  that  a  one-time  filing 
limitation  is  too  restrictive  and  is 
removing  the  single-filing  limitation  in 
this  final  rule.  If  an  individual’s 
provisional  unlawful  presence  waiver 
request  is  denied  or  withdrawn,  the 
individual  may  file  a  new  Form  I-601A, 
in  acc;ordance  with  the  form 
instructions  and  with  the  required  fees. 
The  applicant’s  case  must  .still  be 
pending  with  DOS,  and  the  applicant 
must  notify  DOS  that  he  or  she  intends 
to  file  a  new'  Form  I— 601A.  In  the  case 
of  a  withdrawn  Form  I-601A,  USCIS 
will  not  refund  the  filing  fees  because 
USCI.S  has  already  undertaken  steps  to 
adjudicate  the  case. 

Alternatively,  an  individual  who 
withdraws  his  or  her  Form  I-601A  filing 
prior  to  final  adjudication,  or  who.se 
Form  1-601 A  is  denied,  can  apply  for  a 
Form  1-601,  Application  for  Waiver  of 
(Grounds  of  Inadmissibility  with  the 
USCIS  Lockbox,  after  he  or  she  attends 
the  immigrant  visa  interview  and  after 
DO.S  conclusively  determines  that  the 
individual  is  inadmi.ssible.  DH.S, 
therefore,  has  removed  this  provision 
from  the  final  rule. 

JO.  Section  212.7(e)(5)(ii) 

DHS  corrected  a  typographical  error 
in  the  prefatory  language  to  this  section, 
removing  the  term  "application”  the 
second  time  it  appears  in  the  paragraph. 
See  .section  212.7(e)(5)(ii). 

1 1.  Section  212.7(e)(5)(ii)(A) 

DH.S  propo.sed  a  list  of  rejection 

criteria  for  Forms  1-601A  filed  at  the 
Lockbox,  including  the  criterion  to 
reject  for  failure  to  pay  the  required  or 
correct  fee  for  the  waiver  application. 
See  77  FR  19922.  DHS  inadvertently 
referenced  the  biometric  fee  as  a  basis - 
for  rejection  in  the  supplementary 
information.  See  77  FR  19911.  DHS  has 
modified  the  regulatory  text  to  make 
clear  that  a  Form  I-601A  will  only  be 
rejected  for  failure  to  pay  the  required 
or  correct  filing  fee  and  not  the 
biometric  fee.  See  section 
212.7(e)(5)(ii)(A).  Individuals  who  have 
failed  to  pay  the  required  or  correct 
biometric  fee  will  be  notified  of  that 
failure.  8  CFR  103.1 7(b).  U.SCI.S  will  not 
process  or  adjudicate  applications  filed 
by  individuals  who  do  not  pay  the 
required  or  correct  biometric  fee. 

12.  Section  212.7(e)(5)(ii)(G) 

DHS  proposed  rejecting  provisional 
unlawful  presence  waiver  applications 
filed  by  aliens  who  were  already 
scheduled  for  their  immigrant  vi.sa 
interview's  with  DOS.  See  77  FR  at 
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19921.  DHS  has  retained  this 
requirement.  DHS  now  adds  language  to 
the  final  rule  to  clarify  when  an  alien  is 
ineligible  for  a  provisional  unlawful 
presence  waiver  because  of  a  previously 
scheduled  immigrant  vi.sa  interview. 

IJSCIS  will  first  look  at  whether  the 
scheduled  immigrant  visa  interview  is 
based  on  the  approved  immediate 
relative  petition  (1-130  or  l-3fi0)  that 
accompanies  the  Form  1-601  A.  If  it  is, 
IJSCIS  will  then  look  at  the  Department 
of  State’s  Consular  Consolidated 
Databa.se  (CCD  to  determine  the  date  on 
which  the  Department  of  State  initially 
acted  to  schedule  the  applicant  for  his 
or  her  immigrant  vi.sa  interview  (i.e.,  the 
date  of  scheduling  itself  and  not  the 
date  and  time  the  applicant  must  appear 
for  the  interview). 

If  the  date  that  the  Department  of 
State  initially  acted  to  schedule  the 
immigrant  vi.sa  interview  is  prior  to  the 
date  of  publication  of  this  final  rule, 
January  3,  2013,  then  the  alien  is 
ineligible  to  apply  for  a  provisional 
unlawful  pre.sence  waiver.  If  the  date 
that  Department  of  State  initially  acted 
to  schedule  the  immigrant  visa 
interview  is  on  or  after  {he  publication 
date  of  this  final  rule,  the  alien  is 
eligible  to  apply  for  a  provisional 
unlawful  presence  waiver.  The  actual 
date  and  time  that  the  alien  is  .scheduled 
to  appear  for  the  interview  is  not 
relevant  for  the  eligibility 
determination.  This  rule  applies  even  if 
the  alien  failed  to  appear  for  his  or  her 
immigrant  visa  interview,  cancelled  the 
interview,  or  requested  that  the 
interview  be  rescheduled.  Therefore, 
IJS(3S  may  reject  or  deny  any  F’orm  I- 
601 A  filed  by  an  alien  if  IJSCIS 
determines  that  the  Department  of  State, 
prior  to  the  date  of  publication  of  this 
final  rule,  initially  acted  to  .schedule  an 
initial  immigrant  visa  interview  for  the 
approved  immediate  relative  petition 
upon  which  the  Form  1-601 A  is  based. 
See  .section  212.7(e)(4)(iv). 

An  alien  who  is  ineligible  to  apply  for 
a  provisional  unlawful  pre.sence  waiver 
because  of  a  previously  .scheduled 
immigrant  visa  interview  may  still 
qualify  for  a  provisional  unlawful 
presence  waiver  if  he  or  she  has  a  new 
DOS  immigrant  visa  ca.se  becau.se  (1) 
DOS  terminated  the  immigrant  visa 
registration  associated  with  the 
previously  scheduled  interview,  and 
they  have  a  new  immediate  relative 
petition;  or  (2)  the  alien  has  a  new 
immediate  relative  petition  filed  on  his 
or  her  behalf  by  a  different  petitioner. 
.See  .section  21 2.7(e)(.'5)(ii)(G). 

13.  Section  212.7(e)(9) 

DHS  initially  proposed  that  aliens 
who  were  denied  a  provisional  unlawful 


presence  waiver  could  not  file  a  new 
Form  I-601A.  Instead,  such  aliens 
would  have  to  leave  the  United  States 
for  their  immigrant  visa  interviews  and 
file  a  Form  1-601,  Application  for 
Waiver  of  Grounds  of  Inadmi.ssibility, 
after  the  Department  of  .State 
determined  they  were  inadmissible. 
.Some  commenters  were  concerned  that 
limiting  aliens  to  a  single  filing  of  an  1- 
601 A  woidd  potentially  bar  aliens  from 
qualifying  for  a  provisional  unlawful 
presence  waiver,  especially  when  they 
may  have  experienced  changed 
circumstances  that  would  result  in 
extreme  hardship  to  the  U..S.  citizen 
spouse  or  parent.  In  light  of  these 
concerns,  DHS  has  amended  this  final 
rule  to  allow  aliens  who  are  denied  a 
provisional  unlawful  presence  waiver  to 
file  another  Form  1-601  A,  ba.sed  on  the 
original  approved  immigrant  vi.sa 
petition.  Denial  of  an  application  for  a 
provisional  unlawful  pre.sence  waiver  is 
without  prejudice  to  the  alien  filing 
another  provisional  unlawful  pre.sence 
waiver  application  under  paragraph  (e) 
provided  the  alien  meets  all  of  the 
requirements.  The  alien’s  case  must  be 
pending  with  the  Department  of  State 
and  the  alien  must  notify  the 
Department  of  State  that  he  or  she 
intends  to  file  a  new  Form  1-601A. 

14.  Section  212.7(e)(l()) 

DHS  has  amended  this  provision  to 
allow  an  applicant  to  withdraw  a 
previously-filed  provisional  unlawful 
pre.sence  waiver  application  prior  to 
final  adjudication  and  file  another  Form 
I-601A.  See  section  212.7(e)(l()). 

15.  Section  212.7(e)(14)(iv) 

DHS  clarified  the  language  in  section 
212.7(e)(14)(v)  to  specify  that  a 
provisional  unlawful  presence  waiver  is 
automatically  revoked  if  the  alien,  at 
any  time  before  or  after  the  approval  of 
the  provisional  unlawful  presence 
waiver,  or  before  the  immigrant  visa  is 
issued,  reenters  or  attempts  to  reenter 
the  United  States  without  being 
admitted  or  paroled.  See  .section 
212.7(e)(14)(iv). 

VI.  Statutory  and  Regulatory 
Requirements 

A.  Unfunded  Mandates  fiefortn  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  199.5  (UMRA)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 


rule  that  may  result  in  a  .$100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  .sector. 

Although  this  rule  does  exceed  the 
$100  million  expenditure  threshold 
(adjusted  for  inflation),  this  rulemaking 
does  not  contain  such  a  mandate.  The 
provisional  unlawful  presence  waiver 
process  is  a  voluntary  program  for  aliens 
that  are  immediate  relatives  of  U.S. 
citizens  intending  to  become  legal 
permanent  residents.  The  requirements 
of  Title  II  of  the  Act,  therefore,  do  not 
apply  and  DHS  has  not  prepared  a 
statement  under  the  Act. 

B.  Sinail  Business  Regulatory' 
Enforcement  Fairness  Act  of  1996 

DH.S  considers  this  rule  a  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  DHS  was  not  able 
to  estimate  with  precision  the  increase 
in  demand  due  to  this  rule;  therefore, 
we  estimated  costs  using  range  scenario 
analysis.  The  final  rule  expanded 
eligibility  for  the  provisional  unlawful 
presence  waiver  process  to  aliens  in 
removal  proceedings  whose  cases  have 
been  or  will  be  administratively  closed, 
provided  that  the  case  has  not  been 
recalendared  at  the  time  of  Form  1-601 A 
filing  and  that  the  alien  is  otherwise 
eligible.  Due  directly  to  this  expansion, 
there  is  a  po.ssibility  that  the  rule  will 
have  an  impact  on  the  economy  of  $100 
million  or  more  in  the  first  year  of 
implementation.  If  demand  for  the 
provi.sional  unlawful  pre.sence  waiver 
increa.ses  by  50  percent,  75  percent,  or 
90  percent,  then  the  total  impact  on  the 
economy  would  be  approximately 
$107,8  million  (undiscounted),  $157.8 
million  (undi.scounted),  or  $187.7 
million  (undiscounted),  respectively,  in 
the  first  year.  By  year  2,  the  total  impact 
to  the  economy  if  demand  for  the 
provisional  unlawful  presence  waiver 
increases  by  50  percent,  75  percent,  or 
90  percent,  is  $33.2  million 
(undiscounted),  $45.7  million 
(undiscounted),  or  $53.1  million 
(undiscounted),  respectively.  The 
impact  of  the  rule  is  directly  associated 
with  the  increased  demand  in  legalizing 
immigration  status  by  applying  for  legal 
permanent  resident  .status  via  consular 
[)roce.ssing  and  participating  in  the 
provisional  unlawful  presence  waiver 
process.  The  impact  includes  filing  fees, 
time,  and  travel  costs  of  complying  with 
this  final  rule.  The  costs  of  this  final 
rule  will  fall  exclusively  on  alien 
immediate  relatives  of  II.S.  citizens  that 
reside  in  the  United  States  and  must 
request  a  waiver  for  unlawful  presence. 
This  rule  will  not  result  in  a  major 
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increase  in  costs  or  prices;  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  companies  to  corfipete  with 
foreign-based  companies  in  domestic 
and  export  markets. 

C.  Executive  Orders  12866  (Itegulatory 
Planning  and  Review]  and  13563 
(Improving  Regulation  and  Regulatory 
Review) 

Executive  Orders  12866  and  13563 
direct  agencies  to  assess  tbe  costs  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  Executive  Order  13563 
emphasizes  the  importance  of 
quantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility.  This  rule  is 
a  “significant  regulatory  action’’  that  is 
economically  significant  under  section 
3(0(1)  of  Executive  Order  12866. 
Accordingly,  the  Office  of  Management 
and  Budget  has  reviewed  this 
regulation.  This  effort  is  consistent  with 
Executive  Order  13563's  call  for 
agencies  to  “consider  how  best  to 
promote  retrospective  analysis  of  rules 
that  may  be  outmoded,  ineffective, 
insufficient,  or  excessively  burdensome, 
and  to  modify,  streamline,  expand,  fir 
repeal  them  in  accordance  with  what 
has  been  learned.” 

1.  Summary 

The  final  rule  will  allow  certain 
immediate  relatives  of  IJ.S.  citizens  who 
are  physically  present  in  the  United 
States  to  apply  for  a  provisional 
unlawful  presence  waiver  of  the  3-year 
or  1 0-year  bar  for  accrual  of  unlawful 
presence  prior  to  departing  for  consular 
processing  of  their  immigrant  visa.  This 
new  provisional  unlawful  pre.sence 
waiver  process  will  bo  available  to  an 
alien  whose  only  ground  of 
inadmissibility  is,  or  would  be,  the  3- 
year  or  10-year  unlawful  presence  bar. 
DHS  anticipates  that  the  changes  made 
in  this  final  rule  will  result  in  a 
reduction  in  the  time  that  U.S.  citizens 
are  separated  from  their  alien  immediate 
relatives,  thus  reducing  the  financial 
and  emotional  hardship  for  these 
families.  In  addition,  the  Federal 
Government  will  achieve  increased 
efficiencies  in  processing  immediate 
relative  visas  for  individuals  subject  to 
the  unlawful  presence  inadmissibility 
bar. 

Since  publication  of  the  proposed 
provisional  unlawful  presence  waiver 


rule,  DOS  published  an  updated  fee 
schedule  for  consular  services  which 
did  the  following  with  respect  to  this 
rule:  (1)  Reduced  the  immediate  relative 
visa  fee  from  $330  to  $230;  (2)  increased 
the  immigrant  visa  security  surcharge 
fee  from  $74  to  $75;  and  (3) 
discontinued  charging  a  separate  fee  for 
the  immigrant  visa  surcharge  and 
instead  embedded  the  fee  in  the 
immigrant  visa  application  fees."*  DHS 
has  incorporated  these  changes  and 
updated  data  into  our  final  analysis. 

DHS  e.stimates  the  discounted  total 
ten-year  cost  of  this  rule  will  range  from 
approximately  $196  million  to 
approximately  $538.1  million  at  a  seven 
percent  discount  rate.  Compared  with 
the  current  waiver  process,  this  rule 
requires  that  provisional  unlawful 
presence  waiver  applicants  submit 
biometric  information.  Included  in  the 
total  cost  estimate  is  the  cost  of 
colhM;ting  biometrics,  which  we 
estimate  will  range  from  approximately 
$32.9  million  to  approximately  $56.6 
million  discounted  at  seven  percent 
over  ten  years.  Also  included  in  the 
total  cost  estimate  are  the  costs  faced  by 
those  who  choose  to  file  a  new 
provisional  unlawful  presence  waiver 
application  based  on  the  same  approved 
immediate  relative  petition  if  their 
original  Form  1-601 A  is  denied  or 
withdrawn,  which  DHS  decided  to 
allow  in  response  to  public  comments  to 
the  proposed  rule.  Aliens  that  file  a  new 
Form  I-601A  will  still  face  the 
biometric  and  Form  1-601 A  filing  fees 
and  opportunity  costs,  which  we 
estimate  will  range  from  approximately 
$56.2  million  to  approximately  $96.7 
million  discounted  at  seven  percent 
over  ten  years.  In  addition,  as  this  rule 
signific:antly  streamlines  the  current 
process,  DHS  expects  that  additional 
applicants  will  apply  for  the  provisional 
unlawful  presence  waiver  compared  to 
the  current  waiver  process.  To  the 
extent  that  this  rule  induces  new 
demand  for  immediate  relative  visas, 
additional  immigration  benefit  forms, 
such  as  the  Petitions  for  Alien  Relative, 
Form  1-130,  will  be  filed  compared  to 
the  pre-rule  baseline.  -These  additional 
forms  will  involve  fees  being  paid  by 
af)plicatjts  to  the  Federal  Government 
for  form  processing  and  additional 
opportunity  costs  of  time  being  incurred 
by  applicants  to  provide  the  information 
required  by  the  forms.  The  cost  e.stimate 
for  this  rule  also  includes  the  impact  of 
this  induced  demand,  which  we 
estimate  will  range  from  approximately 
$106.9  million  to  approximately  $384.8 
million  discounted  at  seven  percent  * 
over  ten  years. 


'".See  77  KR  18907. 


A  key  uncertainty  that  impacts  any 
cost  estimate  of  this  rule  is  the 
uncertainty  involving  the  actual  number 
of  people  that  will  avail  themselves  of 
this  streamlined  provisional  unlawful 
presence  waiver  process.  DHS  is  not 
aware  of  any  data  that  will  allow  us  to 
estimate  with  precision  the  increase  in 
demand  due  to  this  rule.  In  this  final 
rule  DHS  has  made  the  careful 
determination  to  expand  eligible 
participation  to  aliens  in  removal 
proceedings  whose  cases  are 
administratively  closed  and  have  not 
been  recalendared  at  the  time  of  filing 
the  Form  I-601A,  and  who  are 
otherwise  eligible  for  the  provisional 
unlawful  presence  waiver.  DHS  has 
accounted  for  any  potential  additions  to 
the  volume  estimate  as  a  result  of  the.se 
changes  in  the  final  analysis.  Statistics 
compiled  by  the  Department  of  Justice 
(DOJ)  Executive  Office  of  Immigration 
Review  (EOIR)  indicate  there  have  been 
a  total  of  70,276  cases  that  were 
administratively  closed  at  the 
immigration  courts  or  the  Board  of 
Immigration  Appeals  (BIA)  where  the 
.sole  charge  is  INA  212(a)(6)(A)(i).*^  DHS 
has  no  way  of  knowing  precisely  how 
many  of  the  70,276  ca.ses  are  immediate 
relatives  of  U.S.  citizens  and  are 
otherwise  eligible  for  the  provisional 
unlawful  presence  waiver,  so  we  have 
applied  similar  range  analysis  to 
estimate  the  additional  population  surge 
resulting  from  the  influx  of  cases 
previously  administratively  closed.  In 
addition  to  this  static  influx  that  could 
occur  with  previously  administratively 
closed  cases,  permitting  aliens  in 
removal  proceedings  whose  cases  arc 
administratively  closed  when  this  rule 
becomes  effective  or  admini.stratively 
clo.sed  but  not  recalendared  at  the  time 
of  filing  the  Form  I-6()1A  could  add 
approximately  700  to  2,500,  annually,  to 
our  volume  estimate.  Lastly,  allowing 
applicants  the  ability  to  re-file  a  Form 
1-601 A  if  the  initial  application  was 
denied  or  withdrawn  will  result  in  an 
increase  to  our  volume  estimates.  A 
review  of  USCIS  Form  1-601  processing 
statistics  indicated  a  denial  rate  of  34%. 
A  review  of  USCIS  completion  statistics 
for  the  current  1-601  waiver  process  did 
not  indicate  a  statistical  trend  for 
withdrawals.  DHS  has  as.sumed  in  this 
final  analysis  that  the  same  denial  rate 
of  34%  will  apply  for  the  provisional 
waiver  for  unlawful  presence  * 

application,  and  in  an  effort  to  present 
the  maximum  projected  impact,  has 


"'Soiirre:  IJepartment  of  justice,  EOIR,  Office  of 
I'ianning.  Analysis,  and  Technology;  statistics 
include  cases  completed  from  January  1, 1992!- 
December  5,  2012.  Data  compiled  on  December  5, 
2012. 
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calculated  cost  impacts  based  on  the 
assumption  that  every  applicant  with  a 
denied  or  withdrawn  Form  1-fiOlA  will 
file  a  new  Form  I— 601  A.  For  cost 
estimating  purposes,  DHS  has  analyzed 
the  cost  of  an  increase  in  demand  of 


2.')%,  50%,  75%  and  90%  compared  to 
the  exi.sting  waiver  process. 

Table  1  provides  an  estimate  of  the 
annualized  cost  of  this  rule,  in  2012 
dollars,  at  three  percent  and  seven 
percent  discount  rates,  over  the  range  of 
demand  increases  of  25%,  50%,  75%, 
and  90%  compared  to  the  existing 


waiver  proce.ss  and  also  qualitative 
benefits.  The  annualized  cost  of  this 
rule  w'ill  range  from  approximately 
$27.9  million  annualized  to  $76.6 
million  (7  percent  discount  rate)  and 
approximately  $27.4  million  to  $74.6 
million  (3  percent  discount  rate). 


Table  1— Annualized  Costs  and  Benefits 

[2013-2022,  dollar  amounts  expressed  in  millions) 


j 

i 

1 

3%  Discount  rate  1 

7%  Discount  rate 

Range  analysis  for  demand  increases  by:  j 

Range  analysis  for  demand  increases  by: 

25%  j  50%  75% 

90% 

25%  j  50% 

75%  j  90% 

COSTS: 

Annualized  monetized  costs  ... 

Annualized  quantified,  but 
unmonetized  costs. 

Qualitative  (unquantified)  costs 

BENEFITS: 

Annualized  monetized  benefits 

i 

$27.4  ;  $45.5  1  $63.7 

$74.6 

$27.9  i  $466 

$654  i  $766 

None  j 

None 

1  None  1 

None 

1  None 

None 

Annualized  quantified,  but 
unmonetized  benefits. 

Qualitative  (unquantified)  bene¬ 
fits. 

1  This  rule  will  reduce  the  amount  of  time  that  U.S.  citizens  are 

1  separated  from  their  alien  immediate  relatives,  thus  reducing 
i  the  financial  and  emotional  hardship  for  these  families. 

This  rule  will  reduce  the  amount  of  fime  that  U.S.  citizens  are 
separated  from  their  alien  immediate  relatives,  thus  reducing 
the  financial  and  emotional  hardship  for  these  families. 

1  Federal  Government  will  achieve  increased  efficiencies  by 

1  streamlining  the  processing  immediate  relative  visas  lor  indi¬ 
viduals  subject  to  the  unlavrful  presence  inadmissibility  bar. 

Federal  Government  will  achieve  increased  efficiencies  by 
streamlining  the  processing  immediate  relative  visas  for  indi¬ 
viduals  subject  to  the  unlawful  presence  inadmissibility  bar. 

2.  Problems  Addre.ssed  by  the  Rule 

(airrenlly,  aliens  undergoing  consular 
processing  of  their  immediate  relative 
visas  cannot  apply  for  an  unlawdul 
pre.sence  waiver  until  the  consular 
officer  determines  that  they  are 
inadmissible  during  their  immigrant 
visa  interviews.  The  current  unlawful 
presence  waiver  process  requires  these 
immediate  relatives  to  remain  abroad 
until  IJSC.IS  adjudicates  the  waiver. 

DOS  can  only  issue  the  immigrant  visa 
upon  notification  from  USC'.IS  that  the 
waiver  has  been  approved.  As 
previously  mentioned,  the  processing 
lime  under  the  current  waiver  process 
can  take  over  one  year.  Because  of  these 
lengthy  j)rocessing  times,  U.S.  citizens 
may  be  s(!parated  from  llunr  immediate 
relative  family  members  for  prolonged 
periods  resulting  in  financial, 
emotional,  and  humanitarian  hardships. 
Promoting  family  unification  is  an 
important  objective;  of  the  immigration 
laws.  Sco  Holder  v.  Mariinez  Gutierrez., 
132  S.  Ct.  2011,  2019  (2012). 

The  final  rule  will  permit  certain 
immediate  relatives  to  apply  for  a 
provisional  unlawful  presence  waiver 
prior  to  departing  from  the  United 
States.  USGIS  will  adjudicate  the 
provisional  unlawful  presence  waiver 
and,  if  approved,  provide  notification  to 
DOS  so  that  it  is  available  to  the 
consular  officer  at  the  immigrant  visa 
interview.  If  the  consular  officer 


determines  there  are  no  oth(;r 
impediments  to  admissibility  and  that 
the  alien  is  otherwise  eligible  for 
i.ssuance  of  the  immigrant  visa,  the  visa 
can  be  immediately  issued.  DHS 
anticipates  that  this  process  change  will 
significantly  reduce  the  amount  of  time 
U.S.  citizens  are  separated  from  their 
immediate  alien  relatives.  In  addition, 
the  changes  will  streamline  the 
immigrant  visa  waiver  process,  thereby 
increasing  efficiencres  for  both  US(3S 
and  DOS  in  the  issuance  of  immediate 
relative  immigrant  visas. 

3.  The  Popvdation  .Affected  by  the  Rule 

As  explained  above,  only  certain 
immediate  relatives  undergoing 
consular  processing  for  an  immigrant 
visa  who  would  be  inadmissible  based 
on  accrual  of  unlawful  pre.sence  at  the 
time  of  the  immigrant  visa  interview' 
will  be  eligible  to  apply  under  the 
proposed  waiver  process.  Immediate 
relatives  of  U.S.  citizens  who  are 
seeking  adjustment  of  status  in  the 
United  States  are  not  affected. 

Immediate  relatives  who  are  eligible  for 
adjustment  of  status  in  the  United  States 
generally  include  those  who  were 
admitted  to  the  United  States  on 
nonimmigrant  visas  (student,  tourist, 
etc.)  or  who  were  paroled,  including 
those  who  are  present  in  the  United 
States  after  the  expiration  of  their 
authorized  periods  of  stay.  In  addition. 


immediate  relatives  that  self-petition, 
using  USCIS  Form  1-360,  as  battered 
spouses  and/or  children  of  U.S.  citizens 
nr  LPRs  are  able  to  seek  adjustment  of 
status  in  the  United  .States.  While  all 
immediate  relative  aliens  can  choose  to 
pursue  consular  processing  if  they  wish, 
due  to  the  financial  strain  and  family 
separation  inherently  involved  in 
consular  processing,  we  have  chosen  to 
exclude  aliens  that  are  eligible  to  adjust 
status  hi  the  United  .States  from  this 
economic  analysis. 

In  most  instances,  aliens  present  in 
the  United  .States  w'ithoul  having  been 
admitt(;d  or  paroled  are  not  eligible  to 
adjust  their  status  and  must  leave  the 
Lhiited  States  for  immigrant  visa 
proce.ssing  at  a  U..S.  Embas.sy  or 
consulate  abroad.  Because  tliese  aliens 
are  present  in  the  United  States  witbout 
having  been  admitted  or  paroled,  many 
already  have  accrued  more  than  186 
days  of  unlawful  presence  and,  if  .so, 
would  become  inadmissible  under  the 
unlaw'ful  presence  bars  upon  their 
departure  from  the  United  States  to 
attend  their  immigrant  vi.sa  interviews. 
While  there  may  be  limited  exceptions, 
the  affected  population  would  consist 
aImo.st  exclusively  of  alien  immediate 
relatives  present  in  the  United  States 
without  having  been  admitted  or 
paroled.  In  addition,  the  final  rule 
expands  eligibility  to  aliens  in  removal 
proceedings  whose  cases  are 
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administratively  clo.sed  and  have  not 
been  recalendared  at  the  time  of  fding 
the  Form  1-601 A  and  to  aliens  who  are 
in  receipt  of  a  charging  document. 

Notice  to  Appear,  that  has  not  yet  been 
filed  with  the  immigration  courts.  In 
both  of  these  instances  the  aliens  must 
.still  meet  all  other  eligibility 
requirements  in  order  to  apply  for  the 
provisional  unlawful  presence  w'aiver. 
Finally,  the  final  rule  removes  the  one¬ 
time  filing  re.striction  and  allows  aliens 
to  file  a  new  provisional  unlawful 
pre.sence  waiver  application  on  the 
same  approved  immediate  relative 
petition  if  the  initial  Form  I-(i()lA  is 
denied  or  withdrawn  prior  to  final 
adjudication. 

DHS  does  not  maintain  data  on  the 
number  of  immediate  rtdatives  present 
in  the  United  States  who  would  qualify 
under  the  unlawfid  presence  waiver 
process.  The  DHS  Office  of  Immigration 
Statistics  (DHS  OIS)  estimates  that  the 
population  of  unauthorized  immigrants 
(tho.se  present  without  admi.ssion  or 
parole)  residing  in  the  United  States  is 
approximately  11.6  million  as  of 
January  2010.^"  While  all  persons 
affected  by  the  rule  are  within  the 
estimated  population  of  11.6  million,  it 
is  estimated  that  only  a  portion  are 
immediate  relatives  of  lj..S.  citizens  who 
meet  the  criteria  required  for  the  new 
process. 

Other  estimates  are  ecpially 
inconclusive  on  the  number  of 
immediate  relatives  of  IJ.S.  citizcms  who 
are  subject  to  the  unlawful  presence 
bars.  For  example,  the  Pew  Hispanic 
Trust  estimates  that  there  are  9.0  million 
persons^’  living  in  mixed  status 
families  in  the  United  States  that 
include  at  least  one  unauthorized  adult 
alien  and  at  least  one  U.S.-born  child. 
This,  and  associated  information  from 
the  Pew  Hispanic  Trust,  does  not 
provide  a  reliable  means  for  the 
calculation  of  how  many  of  the 
individuals  in  these  families  are  U.S. 

l)t!|)artiiif!Hl  of  HcmiKlHnd  S«!<:iirily.  Office  of 
Inimigration  .Slatistic.s.  tstimalcs  of  the 
IJnimthorizod  Inimif’mnt  I'opulation  lUmiding  in  tlip 
United  Slates:  Unman'  201 1,  availal)lK  at  http:// 
www.dlts.gov/xlibran'/assels/slalislics/ 
puhlicatians/ois  ili  pe  201 1  .pdf.  Note:  The.  OIS 
osliinate  of  the  unauthurizeil  population  r<*siding  in 
the  flnited  .States  in  fanuarv  2010  was  revised  from 
a  previous  OIS  e.stiinate  of  10.8  million.  The  revised 
2010  estimate  of  1 1.0  million  is  derived  from  the 
2010  Ameriian  (iommnnity  Survey  which  icses 
population  estimates  based  on  the  2010  Onsus. 
whereas  the  previously  released  2010  estimate  was 
derived  from  the  2000  Census.  The  OI.S  estimate  of 
the  unauthorized  population  residing  in  the  United 
States  in  lanuarv  201 1  was  11.5  million,  a  decrease 
of  0.87%  w'hen  compared  to  the  2010  estimate  of 
1 1 .0  million. 

Pew  Hispanic  Trust,  thiaalborized  Immigrants: 
Ijmgtb  of  ftesidencY.  Patterns  of  Parenthood  0  (Der:. 
2011),  available  at  http:/ /www. pewhispanic.org/ 
files/201 1/12/llnaut  horized-Chararterislics.pdf. 


citizens  rather  than  alien  immediate 
relatives,  or  the  proportion  of  persons 
with  unlawful  presence  who  are  the 
relatives  of  LPRs  rather  than  U.S. 
citizens. Nor  do  these  data  indicate 
how  many  persons  within  these  families 
are  under  the  age  of  18  or  have 
alternative  methods  of  normalizing  their 
immigration  status  without  having  to 
leave  the  United  States  and, 
consequently,  are  unlikely  to  he  affected 
by  the  provisional  unlawful  pre.sence 
waiver  process. 

Data  from  different  sources  cannot  he 
reliably  combined  because  of 
differences  in  their  total  estimates  for 
different  categories,  the  e.stimation  and 
collection  methodologies  u.sed,  or  other 
reasons  of  incompatibility.  Absent 
information  on  the  number  of  aliens 
who  are  in  the  United  States  without 
having  been  inspected  and  admitted  or 
paroled  and  who  are  immediate 
relatives  of  U.S.  citizens,  DHS  cannot 
reliably  estimate  the  affected  population 
of  the  rule. 

4.  Demand 

DHS  expects  that  the  final  rule  will 
increase  demand  for  both  immigrant 
visa  petitions  for  alien  relatives  and 
applications  for  waivers  of 
inadmissibility.  Existing  demand  is 
constrained  by  the  current  process  that 
requires  individuals  to  leave  the  United 
States  and  be  separated  for 
unpredictable  and  sometimes  lengthy 
amounts  of  time  from  their  immediate 
relatives  in  the  United  States  in  order  to 
obtain  an  immigrant  visa  to  become  an 
LPR.  Immediate  relatives  eligible  for 
LPR  status  if  issued  a  waiver  of 
inadmissibility  may  bo  reluctant  to  avail 
them.selves  of  the  current  process 
because  of  the  length  of  time  that  they 
may  be  required  to  wait  outside  the 
United  States  before  they  can  bt; 
admitted  as  LPRs. 

The  provisional  unlawful  presence 
W'aiver  process  will  allow'  an  immediate 
relative  who  meets  the  eligibility  criteria 
to  apply  for  a  provisional  unlawful 
presence  waiver  and  receive  a  decision 
on  that  application  before  departing 
from  the  United  States  for  a  consular 
interview.  This  streamlined  process  may 
reduce  the  reluctance  of  aliens  who  may 
w'ish  to  obtain  an  immigrant  visa  to 
become  an  LPR  but  are  deterred  by  the 
hmgthy  separation  from  family  members 

■'^TIk!  provisional  unlawful  proseiice  waiv(!r 
priioess  will  only  lio  avail.alilu  to  alioii  ininiitdiato 
rolativos  of  I  I.S.  fiitizons.  not  lf>  alion  rnlatives  ol 
lawful  permanent  rHsidants. 

In  the  few  Hispanii;  Trust  report,  Ihianthorized 
Immigrants:  Length  of  Hesidency.  Patterns  of 
Parenthootl.  “faniilies"  an!  defined  as  adult.s  age  18 
and  older  who  live  with  their  minor  children  {i.e., 
younger  than  18)  and  unmarried,  depi!ndent 
children  younger  than  25. 


imposed  by  the  current  process  and 
uncertainty  related  to  the  ultimate 
success  of  obtaining  an  approved 
inadmissibility  waiver. 

The  costs  associated  with  normalizing 
a  qualifying  immediate  relative’s  status 
also  may  be  a  constraint  to  demand. 
Thes^  current  costs  include: 

1.  Petition  for  Alien  Relative.  Form  I- 
130,  to  establish  a  qualifying 
relationship  to  a  U.S.  citizen;  cost  to  the 
petitioner  of  fee  paid  =  $420.00. 

2.  Applic;ation  for  Waiver  of  Grounds 
of  Inadmissibility,  Form  1-601,  to  obtain 
a  waiver  of  inadmi.ssibility  for  unlawful 
presence;  cost  to  applicant  of  fee  paid  = 
$58.'i.00. 

3.  Time  and  expense  of  preparing  the 
evidence  to  support  the  “extreme 
hard.ship’’  requirements  for  a  waiver  of 
inadmissibility.  The  evidentiary 
requirements  could  include  sworn 
statements  from  family  members, 
friends  and  acquaintances,  medical 
records,  psychiatric/psychological 
records,  school  records,  evidence  of 
illness  of  family  members,  financial 
information  and  tax  returns,  letters  from 
teachers,  support  letters  from  churches 
and  community  organizations,  evidence 
of  health  and  emotional  problems  that 
may  result  from  the  separation,  and 
other  such  documentation;  costs  of 
evidentiary  requirements  are  variable 
and  based  on  tlie  specific  facts  of 
individual  cases. 

4.  Travel  from  the  United  States  to  the 
immediate  relative’s  home  country  or 
country  where  the  visa  is  being 
processed,  and  any  additional  living 
expenses  required  to  support  two 
households  wl\ile  awaiting  an 
immigrant  visa;  cost  of  travel  to 
consular  interview  are  variable  and 
dependent  upon  the  specific 
circumstances  of  individual  cases. 

5.  Immigrant  visa  processing  fees  paid 
to;  (a)  The  Department  of  State  ($230), 
proce.ssed  on  the  basis  of  a  USCIS- 
approved  1-130  petition;  and  b)  USCLS 
($165).  Total  cost  to  the  applicant  of  fees 
paid  =  $395.00. 

6.  An  Affidavit  of  Support  Under 
Section  213A  of  the  Act,  Form  1-864; 
co.st  to  petitioner  of  fee  paid  =  $88.00. 

7.  Other  forms,  affidavits,  etc.  as 
required  for  individual  applications; 
cost  are  variable. 

The  costs  listed  above  are  not  new  to 
this  rule;  they  are  the  current  costs  faced 
by  aliens  who  are  inadmissible  for 

quolnfl  arc  as  of  Iiiiie  2012.  .Soiirco  for 
CHJS  foes:  http://travel.statc.gov/visa/lemp/tvpes/ 
tvpes_12(>2.htmlttpcrm.  Sourcfi  for  li.SC;iS  foas; 
http://www.nscis.gov/porlal/site/uscis/ 
menuitem.ehld4c2a3e5bflacR9243c6a7!i43f(idla/ 
?vgnextoid=  blae40Hht  c4b32 1  OVgn  VCM I  OOOOObO 
2cali0aHCItl}trvgnextchannel-blae40Rh 
lc4b3210VgnVCMl00000b92caHf)altCIU). 
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unlawful  presence  and  must  undergo 
consular  processing  for  immediate 
relative  immigrant  visas. 

Under  the  provisional  unlawful 
presence  waiver  process,  aliens  must 
submit  biometrics  after  filing  the 
provisional  unlawful  presence  waiver 
application,  along  with  the 
corresponding  fee  (currently  $85.00). 
•Submission  of  biometrics  to  DHvS  is 
separate  from  the  DOS  immigrant  visa 
seiairity  surcharge  that  recovc'rs  costs  to 
DOS  assocnated  with  providing 
enhanced  border  security.  Since 
publication  of  the  proposed  provisional 
unlawbd  presence  waiver  nde,  DOS 
published  an  updated  fee  schedule  for 
consular  services  which  did  the 
following  as  respects  this  rule:  (1) 
Reduced  the  immediate  relative  visa  fee 
from  $330  to  $230;  (2)  increa.sed  the 
immigrant  visa  security  surcharge  fee 
from  $74  to  $75;  and  (3)  discontinued 
charging  a  separate  fee  for  the 
immigrant  visa  surcharge  and  instead 
embedded  the  fee  in  the  immigrant  visa 


application  fees.^^  The  requirement  to 
submit  biometrics  to  DHS  in  order  to 
apply  for  a  provisional  unlawful 
presence  waiver,  with  the  associated 
fee,  time,  and  travel  costs,  would  be  a 
small  portion  of  the  total  costs  of  the 
immigrant  visa  application  process. 

As  there  are  no  annual  limitations  on 
the  number  of  immediate  ndative  visas 
that  can  be  issued,  the  increase  in  the 
annual  demand  for  waivers  would  be 
determined  by  the  size  of  the  affected 
population  and  the  increased  propensity 
to  apply.  As  previously  mentioned,  a 
potential  increase  in  demand  might  be 
limited,  as  is  current  demand,  by  the 
costs  previously  noted. 

Witn  the  absence  of  an  estimate  of  the 
affected  population,  we  have  calculated 
an  estimate  for  the  increase  in  demand 
ba.sed  on  historical  records  and 
assumptions  on  the  range  of  demand. 
P’orecasts  of  demand  based  on  historical 
volumes  of  immediate  relatives  who  are 
seeking  waivers  for  unlawfvd  pre.sence 
are  limited,  at  be.st,  due  to  the  lack  of 
data.  Historical  estimates  show  only 


those  aliens  who  have  taken  the  steps  to 
obtain  an  immigrant  visa  to  become 
LPRs.  The  data  are  silent,  however,  on 
that  population  of  aliens  who  have  not 
initiated  action  to  become  LPRs  due  to 
current  uncertainties  and  risks. 
Therefcjre,  we  recognize  that  the 
estimates  provided  may  understate  what 
may  actually  occur  when  this  rule 
boi;omes  effective. 

Tlu;  current  level  of  demand,  shown 
in  Table  2,  is  a  result  of  the  existing 
constraints  de.scribed  previously:  the 
po.ssibility  of  lengthy  separation  of 
immediate  relatives  and  their  U.S. 
citizen  relatives;  uncertainty  of  the 
ultimate  success  of  obtaining  an 
approved  inadmissibility  waiver;  and 
the  financial  constraints  (co.sts).  Because 
of  the  variability  in  timing  between 
when  immigrant  visa  petitions  and 
waiver  applications  are  submitted  and 
adjudicated  and  the  time  when  an 
immigrant  visa  is  issued,  comparisons 
betw(;en  the  totals  within  a  single  year 
are  not  meaningful. 


Table  2— Historical  Immigration  Data— Fiscal  Years  2001  Through  2010 


Fiscal  year 

Petitions  for 
immediate 
alien  relative, 
form  1-13026 

Immediate 
relative 
visas  issued 

Ineligibility 

finding  27 

Ineligibility 
overcome  28 

2001  . 

2«  592,027 

1 72,087 

5,384 

6,157 

2002  . 

321,577 

178,142 

.  2,555 

3,534 

2003  . 

357,081 

154,760 

3,301 

1,764 

2004  . 

330,514 

151,724 

4.836 

2,031 

2005  . 

290,777 

180,432 

7,140 

2,148 

2006  . 

309,268 

224,187 

13,710 

3,264 

2007  . 

344,950 

219,323 

15,312 

7,091 

2008  . 

412,297 

238,848 

31,069 

16,922 

2009  . 

455.864 

227,517 

24,886 

12,584 

2010  . 

471,791 

215,947 

22,093 

18,826 

1 0  year  average . 

388,615 

196,297 

13,029 

7,432 

Ineligibility  Findings  overcome  (10  year  average)  . 

n/a 

n/a 

n/a 

57.0% 

Note:  Sums  may  not  total  due  to  rounding. 

Sources:  Petitions  tor  Alien  Relative,  Form  1-130,  query  of  USCIS  Performance  Analysis  System  by  USCIS’  Office  of  Performance  and  Quality, 
Data  Analysis  and  Reporting  Branch.  Immediate  relative  visas  issued  are  from  individual  annual  Report(s)  of  the  Visa  Office,  Department  of  State 
Visa  Statistics,  accessible  at  http://travel.state.gov/visa/statistics/statistics  1476.html.  Ineligibility  data  are  also  from  the  individual  annual  report(s) 
of  the  Visa  Office,  Department  of  State  Visa  Statistics  and  appears  in  Table  XX  of  each  annual  report. 


77  ^'R  18907.  DII.S  has  rovi.sod  th(!  cost 
nstiniatas  in  lliis  final  rule  to  reflect  the  updated 
IX)S  fee  schedule. 

^'‘Niindjers  in  this  column  differ  from  the 
proposed  rule  (77  FR  lOOCS)  as  the  propo.sed  rule 
inadvertently  used  data  for  preference  aliens.  We've 
corrected  the  table  to  account  for  immediate  relative 
petitions  filed  using  Form  1-130.  We  note  the  ten 
year  average  here  of  388.81.')  differs  by  less  than  two 
percent  from  the  ten  year  average  of  395,919  used 
in  the  propo.sed  rule.  We  recognize  that  immediate 
relative  petitions  also  can  be  filed  by  certain  aliens 
using  the  Petition  for  Ainerasian.  Widowfer),  or 
Special  Immigrant.  I'orrn  1-360.  Immediate  relative 
petitions  fded  for  the  Amerasian  classification  are 
filed  for  aliens  that  are  already  outside  the  United 
.States  so  we  do  not  believe  these  aliens  would 
benefit  from  the  provisional  unlawful  presence 
waiver  requirements.  Arlditionally,  self-petitioning 


battered  spou.ses  and  children  covered  under  the 
V'iolence  Against  Women  Act  (VAVVA)  are  able  to 
.seek  adjustment  of  status  in  the  United  States 
regardless  of  whether  they  have  Ireen  inspected  and 
admitted  or  |)aroled  into  the  United  States,  see  INA 
section  245(a).  Moreover,  self-petitioning  battered 
spou.ses  and  children  typically  are  exempt  from 
accruing  unlawful  pre.sence  for  purposes  of  INA 
.section  2I2(a)i9)(Ri(i).  See  INA  section 
212(a)(9)(B)(iii)(IV).  While  beneficiaries  of 
immediate  relative  petitions  for  a  widow(er)  of  a 
U.S.  citizen  may  avail  themselves  of  the  provisional 
unlawful  presence  waiver,  in  the  period  2001-2010. 
the  ten-year  average  for  these  petitions  was  594.  For 
purpo.ses  of  clarity  in  the  assumptions  and  the 
future  calculations  of  impact,  we  have  decided  not 
to  include  this  population  in  the  immediate  relative 
petition  volumes  given  the  relatively  negligible 


filing  volumes.  Note:  The  current  filing  fee  for  Form 
1-360  is  .$405  for  a  widow(er)  of  a  U.S.  citizen. 

^^Both  the  Ineligibility  Finding  and  Ineligibility 
Overcome  columns  refer  only  to  ineligibility  in 
which  the  grounds  of  inadmissibility  were  the  3- 
year  or  the  10-year  unlawful  presence  bar.  This 
figure  is  not  limited  to  immigrant  petitioners  who 
are  immediate  relatives  of  U..S.  citizens;  it  also 
includes  relatives  of  LPRs.  Ineligibility  findings 
were  low  between  2001  and  2005/2006  because 
many  individuals  were  not  seeking  immigrant  visas 
through  the  consular  process  overseas;  instead,  they 
adjusted  to  lawful  permanent  resident  status 
stateside  under  INA  section  245(i). 

Ineligibility  Findings/Ineligibility  Overcome 
includes  alien  relatives  who  are  not  affected  by  the 
rule.  Uomparisons  brftween  the  totals  of  Ineligibility 
Findings/Ineligibility  Overcome  within  a  single 

i:ontimie(I 
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As  is  evident,  each  of  the  data  sets  in 
Table  2  demonstrates  a  wide  variability. 
The  e.stimate  of  future  demand  under 
the  new  process  would  be  determined 
by  the  number  of  ineligibility  findings. 
The  data  for  Ineligibility  Findings  and 
ineligibility  Overcome  in  Table  2  refer 
only  to  ineligibility  where  the  grounds 
of  inadmissibility  were  the  3-year  or  the 
10-year  unlawful  presence  bar.  This 
data,  however,  also  includes  alien 
relatives  of  LPRs  (or  preference  aliens) 
who  are  not  affected  by  this  rule.  DHS 
has  provided  the  data  in  Table  2  to 
provide  historical  context  noting  that 
(he  last  three  years  of  ineligibility 
findings  are  well  above  the  10-year 
historical  average.  For  this  reason,  DHS 
used  the  estimate  for  the  future  filings 
for  waivers  of  inadmissibility  made  by 
the  IJSCIS  office  of  Performance  and 
Quality  (OP()),  Data  Analysis  and 
Reporting  Branch,  as  the  basis  for  the 


estimated  future  filings.  The  current 
OPQ  estimate  for  future  waivers  of 
inadmissibility  is  approximately  24,000 
per  year.  Currently,  80  percent  (or 
19,200)  of  all  waivers  of  inadmissibility 
are  filed  on  the  basis  of  inadmissibility 
due  to  the  unlawful  presence  bars. 

This  estimate  is  further  confirmed  when 
examining  the  most  recent  5-year  period 
between  FY  2006-FY  2010  where  the 
average  unlawful  presence  ineligibility 
finding  is  approximately  21,400.  In  light 
of  the  uecent  upward  trend  of  immediate 
relative  visas  issued  and  ineligibility 
findings  presented  in  Table  2,  OPQ’s 
estimate  of  19,200  applications  for 
waivers  of  unlawful  presence  represents 
as  reasonable  of  an  approximation  as 
possible  for  future  demand  based  on 
available  data  of  the  current  waiver 
process. 

DHS  anticipates  that  the  changes  to 
create  a  new  provisional  unlawful 
presence  waiver  process  will  encourage 


immediate  relatives  who  are  unlawfully 
present  to  initiat»actions  to  obtain  an 
immigrant  visa  to  become  LPRs  when 
they  otherwise  would  be  reluctant  to 
under  the  current  process.  As 
confidence  in  the  new  process 
increases,  we  would  expect  demand  to 
trend  upward.  DHS  estimates  were 
formulated  based  on  general 
assumptions  of  the  level  of  constraints 
on  demand  removed  by  the  rule.  DHS 
does  not  know  of  any  available  data  that 
would  enable  a  more  precise  calculation 
of  the  increases  in  filing  propensities  or 
an  increase  in  the  number  of 
inadmissibility  findings  or  the 
percentage  of  inadmissibility  findings 
where  the  inadmissibility  bar  is 
overcome. 

Table  3  indicates  the  estimate  of 
demand  under  the  current  process.  This 
is  the  baseline  demand  expected  in  the 
absence  of  the  rule. 


Table  3— Baseline  Estimates  of  Growth  in  Petitions  for  Alien  Relatives  and  Ineligibility  Findings  Based  on 

Unlawful  Presence  Under  the  Current  Process 


Fiscal  year  \ 

Petitions  for  alien 
immediate  relative. 
Form  1-1 30 

Ineligibility 
finding  ^ 

Year  1  . . 

1 

402,217 

19,709 

Year  2  . 

. .  . 

416,294 

20,398 

Year  3  . 

430,864 

21,112 

Year  4  . 

'  445,945 

21,851 

Year  5  . . 

461,553 

22,616 

Year  6  . 

477,707 

23,408 

Year  7  . 

. . . 

! 

494,427 

24,227 

Year  8  . ! . 

511,732 

25,075 

Year  9  . 

529,642 

25,952 

Year  10  . 

548,180 

26,861 

10  Year  Totals  . 

4,718,560 

1  231,209 

Note:  Sums  may  not  total  due  to  rounding.  - 


Based  on  the  data  available  on 
requests  for  waivers  under  the  current 
process,  'Fable  3  forecasts  the  number  of 
findings  of  inadmissibility  due  to 
accrual  of  unlawful  presence.  The 
results  presented  in  Table  3  are  meant 
to  show  forecasts  lor  future  demand  for 
waivers  due  to  unlawful  presence  bars 
under  the  current  process.  DHS  assumes 
that  in  every  case  where  a  consular 
officer  determines  inadmissibility  based 

year  are  not  meaningful  because  of  the  variability 
in  timing  betwerm  when  an  ineligibility  Finding  is 
made  and  when  (and  if)  it  is  overcome. 

^’•The  niimlier  of  Petitions  for  Alien  Relative, 
Form  1-130,  filed  in  2001  is  high  Ijecause  many 
filed  petitions  in  anticipation  of  the  INA  section’ 
245(ij  sunset  date,  which  occurred  on  April  .30. 
2f«ll. 

•*®The  80  pert:ent  estimate  was  calculated  hy 
IJSfilS  based  on  data  from  all  Forms  1-001 
completed  by  (ISCJS  abroad  from  August  2010  to 
Octolier  2011  and  comparing  those  that  listed  only 
unlawful  pre.senceas  an  inadmi.ssibility  ground. 


on  unlawful  presence,  the  alien  would 
apply  for  a  waiver.  Thus,  'Fable  3 
represents  the  baseline  totals  we  expect 
in  the  absence  of  the  provisional 
unlawful  presence  waiver  process. 

In  tlie.se  calculations,  the  petitions  for 
an  alien  relative  made  by  U.S.  citizens 
are  expected  to  increase  annually  by  the 
3.5  percent  compound  annual  grow'th 
rate  for  the  undocumented  population 
for  the  previous  10  years  based  on 

”  The  first  year  estimate  for  the  ba.seline  deuiaiid 
of  1-130  petitions  is  the  10  voar  average  of  388.(11,1 
multiplied  hy  the  3.5  percent  compound  annual 
growth  rate  for  the  undocumented  population  for 
the  previous  10  years  reported  in  the  DHS  Office 
of  Immigration  Statistics.  Esthnates  of  the 
I  Inauthorizod  Immigrant  Population  Hesiding  in  thn 
United  Stales:  fanuary  2011.  Subsequent  years  are 
increased  at  the  .same  3. .5  percent  growth  rale.  As 
a  comparison,  the  U.S.  population  as  a  whole  rose 
at  a  compound  annual  growth  rate  of  0.930  percent 
over  the  same  period. 


reports  by  the  DHS  OIS.^^  'Fhis  is  an 
imperfect  calculation,  as  the 
undocumented  population  has  declined 
since  its  peak  in  2007,  but  becau.se  of 
the  data  association  problems  noted 
jireviously,  DHS  used  the  10-year  (long 
term)  compound  average  growth  rate. 

'Fhe  ineligibility  findings  in  'Fable  3 
are  calculated  using  the  estimate  of 
19,200  average  annual  waivers  filed  on 
the  basis  of  unlawful  pre.sence,  which 

^^Ineligibility  Findings  are  calculated  at  the 
USCIS  estimate  of  0.049  per  alien  immediate 
ndative-petition. 

DHS  Office  of  Immigration  Statistics,  Estimates 
of  the  Unauthorized  Immigrant  Population  Residing 
in  the  United  States:  fanuary  2011.  The  3.5  percent 
(rounded)  compound  annual  growth  rate  is 
calculfitod  from  the  e.stimated  populations  of 
unauthorized  immigrants  living  in  the  United  States 
in  2000  (8.5  million)  and  in  2010  (11.6  million). 

Id. 
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equates  to  0.049  ineligibility  findings  for 
every  alien  relative  petition  based  on 
the  10-year  average.  Again,  these 
calculations  are  imperfect  since 
ineligibility  findings  are  based  on 
immigrant  visas  granted  for  the  alien 
relative  population  (both  immediate 
relative  and  family  preference). 

DHS  does  not  have  data  available  that 
would  permit  an  estimation  of  the 


escalation  of  change  in  this  variable. 
Thus,  this  estimate  of  future  petitions 
for  alien  relatives  and  ineligibility 
findings  is  based  on  a  range  of 
assumptions  concerning  the  current 
constraint  on  demand.  As  a  result.  Table 
4  provides  a  scenario  analysis  utilizing 
e.stimates  of  various  amounts  of 
constraint  on  demand.  For  example,  an 


assumption  that  demand  is  currently 
constrained  by  25  percent  would  mean 
that  there  would  be  a  25  percent 
increase  from  the  baseline  in  the 
number  of  Form  I-601A  applications  for 
each  year  under  the  new  provisional 
unlawful  presence  waiver  process.  The 
findings  of  this  range  analysis  are 
presented  in  Table  4. 


Table  4— Estimates  of  inadmissibility  Findings  Requiring  an  Unlawful  Presence  Waiver,  Form  1-601 A 
Associated  With  the  Increased  Demand  of  the  Rule 


Expected  demand  tor  Form  I-601A  with  current 
constrained  demand  of 


25  percent  ! 

50  percent  \ 

75  percent 

90  percent 

Year  1  . ; . 

24,636  1 

29,563 

34,490 

37,446 

Year  2  . 

25,498  1 

30,598 

35,697 

38,757 

Year  3  . 

i  26,390  1 

31,669 

36,947 

40,113 

Year  4  . 

27,314  1 

!  32,777 

38,240 

41,517 

Year  5  . 

28,270  1 

33,924 

39,578 

42,971 

Year  6  . ; . 

29,260 

35,111 

40,963 

44,475 

Year?  . 

30,284 

36,340 

42,397 

46,031 

Year  8  . 

31,344 

37,612 

I  43,881 

!  47,642 

Year  9  . 

32,441 

38,929 

1  45,417 

j  49,310 

Year  10  . 

33,576 

j  40,291 

j  47,006 

1  51 ,036 

10-Year  Totals  . . 

289,012 

1  346,814 

1  404,617 

1  439,298 

Note:  Numbers  may  not  total  due  to  rounding. 


In  response  to  comments  on  the 
proposed  rule,  DHS  has  made  the 
careful  determination  to  expand 
participation  in  the  provisional 
unlawful  presence  waiver  process  to 
immediate  relative  aliens  in  removal 
proceedings  whose  cases  have  been  or 
will  be  administratively  closed  and  have 
not  been  recalendared  at  the  time  of 
filing  the  Form  I-601A.  Aliens  who  are 
in  removal  proceedings  whose  cases 
have  been  or  will  be  administratively 
closed  are  likely  compri.sed  primarily  of 
aliens  who  would  need  to  .seek 
•immigration  relief  via  DOS  consular 
processing.  Thus,  we  believe  that  such 
individuals  are  also  already  accounted 
for  in  the  volume  estimates  provided 
above  which  were  based  on  historical 
filings  of  Form  1-BOl  to  waive  the 
unlawful  presence  ground.  However,  to 
not  understate  the  volume,  we 
examined  historical  case  resolution 
statistics  of  immigration  proceedings 
provided  by  EOIR.  Historical  .statistics 
are  silent  on  the  volume  of  ca.ses  that 
have  been  administratively  closed  and 
later  recalendared. 

Ba.sed  on  statistics  compiled  by  EOIR, 
66,395  cases  at  the  immigration  court 
level  and  3,911  cases  at  the  BIA  (for  a 
total  of  70,276  cases)  were 
administratively  clo.sed  since  1992 
where  the  sole  charge  is  INA 


212(a)(6)(A)(i).'‘''  DHS  has  no  way  of 
knowing  precisely  how  many  of  the 
70,276  previously  admini.stratively 
clo.sed  cases  would  be  immediate 
relatives  of  U.S.  citizens  and  otherwise 
eligible  for  the  provisional  unlawful 
presence  waiver.  In  an  effort  to  be 
balanced  in  our  estimate,  it  would  be 
incorrect  to  assume  that  every  removal 
proceeding  case  that  was 
administratively  closed  in  the  past  will 
also  meet  the  requirements  under  the 
provisional  unlawful  pre.sence  waiver 
process.  Therefore,  we  will  provide  a 
range  analysis  to  estimate  the 
proportion  that  would  be  eligible  to 
participate  over  a  similar  range  of 
assumptions  as  used  in  calculating 
induced  demand.  In  this  instance, 
howevei^  we  will  assume  that  removal 
proceeding  ca.ses  that  are  eligible  to 
participate  would  range  from  2.5-90 
percent,  whore  25  percent  means  that  25 
percent  of  the  administratively  closed 
cases  also  meet  the  remaining 
provisional  unlawful  pre.senc(!  waiver 
requirements.  Since  cases  that  were 
administratively  clo.sed  in  the  past 
represent  a  static  .statistic,  we  only 
reflect  this  potential  influx  in  one  year 
of  our  volume  projections.  Thus,  the 
addition  made  to  the  volume  e.stimate  in 


Source:  EOIR.  Office  of  Planning.  Analysi.s,  and 
Technology;  stati.stics  include  cases  completed  from 
lamiary  1,  1992-December  5,  2012-  Data  compiled 
on  IJeceinber  5,  2012. 


Year  1  to  account  for  e.stimates  of 
additional  Form  I-601A  filings  from 
aliens  whose  removal  proceedings  have 
been  bo  administratively  closed  are; 
17,569  (25  percent  of  70,276  cases); 
35,138  (50  percent);  52,707  (75  percent); 
and  63,249  (90  percent). 

Similarly,  DifS  estimated  increases  to 
the  yearly  volume  projection  in  order  to 
account  for  tho.se  aliens  with  ca.ses  that 
will  be  administratively  closed  and 
therefore  eligible  to  apply  for  the 
provisional  unlawful  presence  waiver, 
provided  they  meet  the  additional 
requirements.  DHS  examined  EOIR 
historical  case  resolution  statistics  over 
the  five-year  period  FY  2007-f‘’Y  2011  to 
determine  an  appropriate'  average 
number  of  cases  that  are 
admini.stratively  ckxsed  from  which  to 
base  this  yearly  e.stimate  on.  Those 
findings  are  [iresented  in  Table  5. 


Table  5— Number  of  Administra¬ 
tively  Closed  Cases— Fiscal 
Years  2007  through  201 1 


Fiscal  year 

Number 

2007  . 

7,966 

2008  . 

8,409 

2009  . 

7,885 

"•.Source;  Executive  Office  for  Immigration 
Review  Office  of  Planning.  Analysis,  and 
Technology  EY  2011  .Statistical  Year  Book  February 
2012,  available  at;  http://www.fustice.f^ov/eoir/ 
statspiih/fyl  1syb.pdf. 
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Table  5 — Number  of  Administra¬ 
tively  Closed  Cases— Fiscal 
Years  2007  through  201 1 
Continued 


Fiscal  year  j 

Number 

2010 . 

8,939 

2011  . 

6,337 

5-yr  Average  . 

7,907 

In  examining  the  data  over  the  five- 
year  span  (presented  in  Table  5),  there 
is  no  obvious  upward  or  downward 
trend,  so  for  the  purpose  of  simplifying, 
DHS  assumes  no  growth  in  this  statistic. 
Over  the  20-year  period  of  analysis  of 


EOIR’s  statistics  of  administratively 
closed  cases,  DHS  determined  that  35% 
of  all  administratively  closed  cases  were 
those  where  the  sole  charge  is  unlawful 
presence.3^  Assuming  this  proportion 
will  continue  to  hold,  we  estimate  that 
EOIR  would  administratively  close 
2,768  cases  per  year  where  the  sole 
charge  is  unlawful  presence.^"  Again, 
DHS  has  no  way  of  knowing  precisely 
how  many  of  the  2,768  estimated 
unlawful  presence  administratively 
closed  cases  will  be  aliens  who  are 
immediate  relatives  of  U.S.  citizens  and 
otherwise  eligible  for  the  provisional 
unlawful  presence  waiver  process. 
Applying  the  same  range  analysis  based 


on  participation  rates.  DHS  has  made 
the  following  yearly  additions  to  the 
volume  estimate  of  additional  Form  I- 
601A  filings  to  account  for  those  aliens 
whose  removal  proceedings  have  been 
or  will  be  administratively  closed:  692 
(25  percent  of  5-year  average  2,768); 
1,384  (50  percent):  2,076  (75  percent); 
and  2,492  (90  percent).  The  final 
estimate  for  future  filings  of  the 
provisional  unlawful  presence  waiver 
considers  both  induced  demand  relative 
to  the  current  process  and  the 
participation  rate  of  aliens  in  removal 
proceedings  whose  cases  have  been  or 
will  be  administratively  closed.  This 
final  estimate  is  presented  in  Table  6. 


Table  6 — Final  Estimates  of  Inadmissibility  Findings  Requiring  an  Unlawful  Presence  Waiver,  Form  1-601 A 

[Table  4  plus  an  adjustment  for  aliens  in  removal  proceedings  whose  cases  have  been  or  will  be  administratively  closed  and  have  not  been 

recalendared] 


Expected  demand  for  Form  1-601 A  with  current 
constrained  demand  or  participation  rate  of 


25  percent 

50  percent 

75  percent 

90  percent 

Year  1  . 

42,897 

66,085 

89,274 

103,188 

Year  2  . . . 

26,191 

31,982 

37,774 

41,249 

Year  3  . 

27,083 

33,053 

39,023 

42,606 

Year  4  . 

28,007 

34,161 

40,316 

44,010 

Year  5  . 

28,963 

35,309 

41,655 

45,463 

Year  6  . 

29,952 

36,496 

43,040 

46,967 

Year  7  . 

30,976 

37,725 

44,474 

48,524 

Year  8  . 

32,036 

38,997 

45,957 

50,135 

Year  9  . 

33,133 

40,313 

47,493 

51,802 

Year  10  . 

34,269 

41,676 

49,083 

53,528 

10-Year  Totals . . . 

313,501 

395,793 

478,084 

527,467 

Note:  Numbers  may  not  total  due  to  rounding. 


Table  7  is  the  expected  marginal 
increase  in  inadmissibility  waiver  initial 
applications  due  to  the  final  rule 
implementing  the  provisional  unlawful 

Table  7— 


presence  waiver  process.  These 
estimates  are  obtained  by  subtracting 
the  baseline  estimates  in  Table  3 
(without  the  rule)  from  the  estimates 


when  the  rule  becomes  effective  in 
Table  6. 


Final  Estimates  of  the  Additional  Ineligibility  Findings  Requiring  an  Inadmissibility  Waiver  Under 

THE  Rule  (Induced  Demand) 

[Table  6  minus  Table  3] 


Year 

y 

Additional  ineligibility  findings  requiring  an 
inadmissibility  waiver  with  current  constrained  demand 
or  participation  rate  of 

25  percent 

50  percent 

75  percent 

90  percent 

23,189 

46,377 

69,565 

83,479 

Year  2  . 

5,792 

11,584 

17,375 

20,851 

Year  3  . 

5,971 

11,941 

17,911 

21,494 

6,155 

12,310 

18,465 

22,159 

Year  5  . 

6,347 

12,693 

19,039 

22,847 

6,544 

13,088 

19,632 

23,559 

Statistic  calculated  by  DHS  based  on  EOIR 
statistics  on  administratively  closed  ca.ses  from 
lanuary  1. 1992-December  5.  2012.  According  to 
the  EOIR  report,  there  were  a  total  of  189,566  aliens 
whose  cases  have  been  administratively  closed  at 
immigration  court.  Of  those,  a  total  of  66,365  cases 
were  administratively  closed  at  the  immigration 
court  where  the  sole  charge  is  INA  212(a){06)(A|(i). 
(Calculation.  66,365/189.566  =  0.3501  or  35% 


(rounded))  Similarly,  there  were  a  total  of  11,279 
aliens  whose  cases  have  been  administratively 
closed  at  the  BIA.  Of  those,  a  total  of  3,911  r.ases 
were  administratively  clo.sed  at  the  BIA  where  the 
sole  charge  is  INA  212(a)(06KA)(i).  (Calculation: 
3.91 1/1 1 ,279  =  0..3468  or  35%  (rounded)). 

**  reticulation:  35%  of  the  5-year  average  of 
administratively  closed  cases  (7.907)  =  2,768 
(rounded). 


^’*The  increased  ineligibility  findings  in  Table  6 
are  the  difference  in  ineligibility  findings  horn  the 
different  assumptions  of  the  level  of  constrained 
demand  or  participation  rate  (as  respects  those  in 
removal  proceedings  whose  cases  have  been 
administratively  closed)  in  Table  5  and  the  baseline 
ineligibility  Findings  shown  in  Table  2. 
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Table  7— Final  Estimates  of  the  Additional  Ineligibility  Findings  Requiring  an  Inadmissibility  Waiver  Under 

THE  Rule  (Induced  Demand)  ’9— Continued 

[Table  6  minus  Table  3] 


Year 

Additional  ineligibility  findings  requiring  an 
inadmissibility  waiver  with  current  constraint  demand 
or  participation  rate  of 

! 

25  percent 

50  percent 

75  percent 

90  percent 

6.749 

13,498 

r~ - — ■ 

20  247 

24  297 

6,961 

13,922 

20  883 

25  060 

7,181 

14’361 

21 '541 

25^850 

Year  10  . J . ! . 

7,408 

14,815 

22,222 

26,667 

10  Year  Totals  . ! . 

82,292 

164,583 

246,875 

296,258 

Note:  Numbers  may  not  total  due  to  rounding. 


Lastly,  in  response  to  public 
comments  on  the  proposed  rule,  DHS 
has  made  the  decision  to  not  reject 
provisional  unlawful  presence  waiver 
applications  from  aliens  who  previously 
submitted  a  Form  I-601A  application 
that  either  was  denied  or  withdrawn. 
This  means  that  an  alien  can  file  a  new 
provisional  unlawful  presence  waiver 
application  on  the  basis  of  the  original 
approved  immediate  relative  petition. 
DHS  has  examined  USCIS 
processing  data  over  the  5-year  period, 
FY  2007—201 1 .  The  average  denial  rate 
over  that  5-year  period  is  34%."*® 


Internal  USCIS  review  of  1-601 
historical  application  data  indicated 
that  withdrawals  of  Form  I-601s  were 
not  a  significant  occurrence.  At  this 
time,  DHS  is  unable  to  project  a  trend 
associated  with  the  frequency  of  cases 
that  are  denied  or  withdrawn  and  later 
the  alien  chooses  to  re-file  a  waiver 
application.  In  an  effort  to  present  the 
maximum  volume  projection  of  1-601 A 
re-filers,  we  have  made  the  following 
assumptions:  (1)  The  five-year  denial 
rate  of  34%  calculated  for  Form  l-601s 
will  hold  for  Form  I-60lAs;  and  (2)  for 
every  I-601A  that  is  denied,  we  assume 


that  the  alien  will  file  an  additional  I- 
601A.  We  believe  that  showing  the 
maximum  volume  projections  under 
those  assumptions  will  sufficiently 
account  for  those  cases  that  are 
withdrawn.  The  volume  projection  of  I- 
601A  re-filers  is  shown  in  Table  8,  and 
is  based  on  a  34%  denial  rate  for  all 
initial  filings  presented  in  Table  6.  We 
have  chosen  to  present  the  re-filing 
volume  projections  separately  because 
re-filers  would  be  able  to  base  the  re¬ 
plied  application  on  the  initial 
immediate  relative  petition. 


Table  8— Final  Estimates  of  Denied  or  Withdrawn  Provisional  Unlawful  Presence  Waiver  Applications 

Where  an  Alien  Would  Re-file  a  New  Form  1-601 A 

[Assumes  that  34%  of  all  initial  a^lications  in  Table  6  will  be  denied  or  withdrawn) 


Year 


25  percent 

50  percent 

75  percent 

90  percent 

Year  1  . 

14,585 

22,469 

30,354 

35,084 

Year  2  . : . 

8,905 

10,874 

12,844 

14,025 

Year  3  . 

9,209 

11,239 

h  3,268 

14,487 

Year  4  . 

9,523 

11,615 

13,708 

14,964 

Year  5  . 

9,848 

12,006 

14,163 

15,458 

Year  6  . 

10,184 

12,409 

14,634 

15,969 

Year  7  . 

10,532 

12,827 

15,122 

16,499 

Year  8  . . . 

10,893 

13,259 

•  15.626 

17,046 

Year  9  . 

11,266 

13,707 

16,148 

17,613 

Year  10  . 

11,652 

14.170 

16,689 

18,200 

10-Year  Totals  . 

106,593 

134,571 

162,551 

179,341 

Estimate  of  denied  or  withdrawn  applications  requiring 
a  re-filed  Form  1-601 A  assuming  the  same  demand 
and  participation  rates  of 


Note:  Numbers  may  not  total  due  to  rounding. 


5.  Costs 

The  final  rule  will  require  provisional 
unlawful  presence  waiver  applicants  to 
submit  biometrics  to  USCIS.  This  is  the 
only  new  cost  applicants  will  incur 
under  the  provisional  unlawful 
presence  waiver  process  in  comparison 
to  the  current  waiver  process.  The  other 


costs  of  the  rule  emanate  from  the 
increase  in  the  demand  created  by  the 
provisional  unlawful  presence  waiver 
process.  These  other  costs  include  the 
fees  and  preparation  costs  for  forms 
prepared  by  individuals  who  we  believe 
take  the  initiative  to  normalize  their 
immigration  status  where  they 


otherwise  would  not  due  to  existing 
constraints  previously  described  under 
the  current  1-601  waiver  process. 

For  the  biometric  collection,  the 
immediate  relative  alien  will  incur  the 
following  costs  associated  with 
submitting  biometrics  with  an 
application  for  the  provisional  unlawful 


“Source:  USCIS  Office  of  Performance  and 
Quality,  Data  Analysis  and  Reporting  Branch. 


Query  of  CIS  Consolidated  Operational  Repository  for  1-601  receipts,  approval  and  denials  for  FY 

2007 — 2011;  report  created  December  8,  2011. 


572  Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Rules  and  Ragulations 


presence  waiver:  the  required  USCIS  fee 
and  the  opportunity  and  mileage  costs 
of  traveling  to  a  USCIS  ASC  to  have  the 
biometric  recorded. 

The  current  USCIS  fee  for  collecting 
and  processing  biometrics  is  $85.00.  In 
addition,  DHS  estimates  the  opportunity 
costs  for  travel  to  an  ASC  in  order  to 
have  the  biometric  recorded  based  on 
the  cost  of  travel  (time  and  mileage) 
plus  the  average  wait  time  to  have  the 
biometric  collected.  While  travel  times 
and  distances  will  vary.  DHS  estimates 
that  the  average  round-trip  distance  to 
an  ASC  will  be  50  miles,  and  that  the 
average  time  for  that  trip  will  be  2.5 
hours.  DHS  estimates -that  an  alien  will 
wait  an  average  of  one  hour  for  service 
and  to  have  biometrics  collected. 

DHS  recognizes  that  the  individuals 
impacted  by  the  rule  are  unlawfully 
present  and  are  generally  not  eligible  to 
work:  however,  consistent  with  other 


DHS  rulemakings,  we  use  wage  rates  as 
a  mechanism  to  estimate  the 
opportunity  or  time  valuation  costs 
associated  with  the  required  biometric 
collection.  The  Federal  minimum  wage 
is  currently  $7.25  per  hour.^’  In  order  to 
anticipate  the  full  opportunity  cost  of 
providing  biometrics,  DHS  multiplied 
the  minimum  hourly  wage  rate  by  1.44 
to  account  for  the  full  cost  of  employee 
benefits  such  as  paid  leave,  insurance, 
and  retirement,  which  equals  $10.44  per 
hour.'*^  In  addition,  the  cost  of  travel 
includes  a  mileage  charge,  based  on  the 
estimated  50  mile  round  trip  at  the 
General  Services  Administration  rate  of 
$0,555  per  mile,  which  equals  $27.75 
for  each  applicant.'*-* 

Using  an  opportunity  cost  of  time  of 
$10.44  per  hour  and  the  3.5  hour 
estimated  time  for  travel  and  service 
and  the  mileage  charge  of  $27.75,  DH.S 
estimates  the  cost  per  provisional 


unlawful  presence  waiver  applicant  to 
be  $64.29  for  travel  to  and  service  at  the 
ASC.**  When  the  $85.00  biometric  fee  is 
added,  the  total  estimated  additional 
cost  per  provisional  unlawful  presence 
waiver  over  the  current  waiver  process 
is  $149.29.  All  other  fees  charged  by 
USCIS  and  DOS  to  apply  for  immediate 
relative  visas  remain  the  same  under  the 
current  and  provisional  unlawful 
presence  waiver  processes.*-"* 

The  incremental  costs  of  the  biometric 
requirement  of  the  rule  are  computed  as 
the  $149.29  cost  per  provisional 
unlawful  presence  waiver  multiplied  by 
the  total  number  of  applicants  for 
provisional  unlawful  presence  waivers 
applying  after  the  final  rule  is  effective. 
This  population  is  represented  in  Table 
6.  The  incremental  costs  of  the 
additional  biometric  requirement  are 
shown  in  Table  9. 


Table  Costs  of  Biometric  Requirement  to  Immediate  Relatives  Filing  a  Provisional  Unlawful  Presence 

Waiver  Application 

[Table  6  multiplied  by  $149.29] 


Additional  inadmissibility  waiver  application  fees  with  current 
constrained  demand  or  participation  rate  of 


' 

25  percent 

50  percent 

75  percent 

90  percent 

Year  1  . 

$6,404,093 

$9,865,830 

$13,327,715 

$15,404,937 

Year  2  . 

3,910,054 

4,774,593 

5,639,280 

6,158,063 

Year  3  . ; . 

4,043,221 

4,934,482 

5,825,744 

6,360,650 

Year  4  . 

4,181,165 

5,099,896 

6,018,776 

6,570,253 

Year  5  . 

4,323,886 

5,271,281 

6,218,675 

6,787,171 

Year  6  . 

4,471,534 

5,448,488 

6,425,442 

7,01 1 .703 

Year  7  . 

4,624.407 

5,631,965 

6,639,523 

7,244,148 

Year  8  . 

4,782,654 

5,821,862 

6,860,921 

7,484,654 

Year  9  . 

4,946,426 

6,018,328 

7,090,230 

7,733,521 

Year  10  . 

5,116,019 

6,221,810 

7,327,601 

7,991,195 

10-Year  Totals  Undiscounted . 

46,803,460 

59,088,534 

71,373,907 

78.746,295 

10-Year  Totals  Discounted  at  7.0  percent  . 

32,907,683 

42,030,423 

51,153,460 

56,628,050 

10-Year  Totals  Discounted  at  3.0  piercent  . 

39,926,220 

50,653,297 

61,380,675 

67,818,069 

Note:  Numbers  may  not  total  due  to  rounding. 


In  addition  to  the  costs  of  the 
biometric  requirement.  DHS  expects 
that  the  rule  will  induce  an  increase  in 
demand  for  immediate  relative  visas, 
which  will  generate  new  fees  paid  to  the 
USCIS  and  DOS.  As  the  only  new 
requirement  imposed  by  this  rule  on 
provisional  unlawful  presence  waiver 
applicants  compared  with  the  current 
waiver  process  is  biometric:.s.  fees 
collected  for  filing  forms  that  are 
already  required  (such  as  the  Form  I- 


U.S.  of  I.al>ur.  Wage  and  Hour  Divi.sion. 
The  minimum  wage  in  effect  a.s  of  July  24,  2009. 
available  at:  hltp  J/^i'ww.dol.gov/dol/lopic/wai^es/ 
tninimuwwage.htiii. 

tl.S.  Dep't  of  l.abor.  Bureau  of  I..alxir  Statistics. 
Economic  News  Release,  Table  1 .  Employer  ct)sts 


130)  are  not  costs  of  this  rule.  The  new 
fee  revenue,  however,  is  that  generated 
hy  the  additional  demand  shown  in 
Table  7,  and  from  transfers  made  by 
applicants  to  USCIS  and  DOS  to  cover 
the  cost  of  processing  the  forms.  In 
addition  to  the  fees,  there  are  nominal 
preparation  co.sts  associated  with 
completing  the  forms.  We  estimate  the 
amount  of  these  fees  and  their 
associated  preparation  costs  to  give  a 
more  complete  estimate  of  the  impact  of 


per  hour  worked  for  employee  compensation  and 
costs  as  a  percent  of  total  compensation:  Civilian 
workers,  by  major  oj't:upational  and  industry  group, 
Dec.  2011,  available  at  http://www.hls.gov/ 
uews.mlcase/nrt:hives/ecec  03t420t2.htm. 

”  .See  77  FR  22780. 


this  rule.  We  consider  the  fee  values  to 
be  a  reasonable  proxy  for  the  underlying 
costs  of  this  rule.  The  additional  fees 
and  preparation  costs  are  shown  in 
Table  10. 

In  determining  the  preparation  cost 
for  the  forms,  different  labor  rates  were 
used  depending  on  tbe  citizenship 
status  of  the  petitioner.  If  the  form  is 
completed  by  the  alien  immediate 
relative  (Form  1-601A),  the  loaded 
minimum  wage  of  $10.44  per  hour  was 
used.  If  the  form  is  completed  by  a  U.S. 


**  ($10.44  por  hour  x  :i.5  hour.s)  +  ($0,555  per  mile 
X  50  miles)  =  $04.29^ 

^^The  Application  for  a  Provisional  Waiver  of 
Inadmissibility.  Form  1-601  A,  will  carr>'  the  same 
USCIS  foe  as  Form  1-601. 
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citizen,  we  used  the  mean  hourly  wage 
for  "all  occupations”  as  reported  by  the 
Bureau  of  Labor  Statistics  and  then 
adjusted  that  wage  upward  to  account 
for  the  costs  of  employee  benefits,  such 
as  annual  leave,  for  a  fully  loaded 
hourly  wage  rate  of  $31.31.'“’  The  times 
to  complete  the  forms  are  based  on  the 
estimated  burden  time  reported  for  the 
individual  forms. 

These  costs  and  appropriate  fees  paid 
to  USCIS  and  DOS  are  calculated  by  the 
formula: 


1.  Cost  of  Form  1-130:  Preparation  cost 

=  ($31.31  X  1.5  hours)  =  $46.97; 
USCIS  fee  to  cover  processing  costs 
=  .$420.00.  Total  cost  =  $466.97 

2.  Cost  of  Form  1-601A:  Preparation  cost 

=  ($10.44  X  1.5  hours)  =  $15.66; 
USCIS  fee  to  cover  processing  costs 
=  $585.00.  Total  cost  =  $600.66 

3.  Cost  of  Form  1-864:  Preparation  cost 

=  ($31.31  X  6.0  hours)  =  $187.86; 
DOS  fee  to  cover  processing  costs  = 
$88.00.  Total  cost  =  $275.86 


4.  Cost  of  Immigrant  Visa:  Preparation 
cost  of  Form  DS-230  =  ($10.44  x  1.0 
hour)  =  $10.44;  Processing  Fees: 
DOS  fee  to  cover  processing  costs  = 
$230;  USCIS  fee  to  cover  processing 
co.sts  =  .$165.  Total  co.st  =  $405.44. 

Based  on  the  above,  the  total  costs  per 
application;  ($466.97  +  600.66  +  275.86 
+  405.44)  =  $1,748.93. 


Table  10— Costs  for  Preparing  and  Filing  USCIS  and  DOS  Forms 

[Table  7  multiplied  by  $1,748.93] 


Additional  preparation  costs  and  filing  fees  with  current  constrained 
demand  or  participation  rate  of 


25  percent 

50  percent 

75  percent 

90  percent 

Year  1  . 

i 

$40,555,938 

$81,110,127 

$121,664,315 

$145,998,927 

Year  2  . 

10,129,803 

20,259,605 

30,387,659 

36,466,939 

Year  3  . 1 . . . 

10,442.861 

20,883,973 

31,325,085 

37,591,501 

Year  4  . ; . 

10,764,664 

21,529,328 

32,293,992 

38,754,540 

Year  5  . 

11,100,459 

22,199,168 

33,297,878 

39,957,804 

Year  6  . . . 

1 1 ,444,998 

22,889,996 

34,334,994 

41 ,203,042 

Year  7  . 

11,803,529 

23,607.057 

35,410,586 

42,493,752 

Year  8  . 

.12.174,302 

24,348,603 

36.522,905 

43,828,186 

Year  9  . 

12,559,066 

25,116,384 

37,673,701 

45,209,841 

Year  10  . 

12,956,073 

25,910,398 

38,864,722 

46,638,716 

10  Year  Totals  Undiscounted  . . 

143,931,692 

287,854,640 

431,775,838 

518,143,249 

10  Year  Totals  Discounted  at  7.0  percent  . 

106,881.772 

213,757,395 

320,631,489 

384,766,730 

10  Year  Totals  Discounted  at  3.0  percent  . 

125,678,197 

251,348,945 

377,018,045 

452,432,274 

Note:  Sums  may  not  total  due  to  rounding. 


The  totals  in  Table  10  are  calculated 
by  multiplying  the  induced  demand 
shown  in  Table  7  by  the  $1,748.93 
shown  above.  DHS  acknowledges  there 
are  additional  co.sts  to  the  existing 
process,  such  as  travel  from  the  United 
States  to  the  immediate  relative’s  home 
country  where  the  immigrant  visa  is 
being  processed  and  the  additional 
expense  of  supporting  two  households 
while  awaiting  an  immigrant  visa.  Such 
costs  are  highly  variable  and  depend  on 
the  circumstances  of  the  specific 
petitioner.  We  did  not  estimate  the 
impacts  of  these  variable  costs.  To  the 


extent  that  this  rule  allows  immediate- 
relatives  to  reduce  the  time  spent  in 
their  home  country,  we  expect  a 
proportionate  reduction  in  these  co.sts. 
These  cost  savings  represent  a  benefit  of 
this  rule. 

In  addition,  the  final  rule  has 
removed  the  limitation  that  allowed 
aliens  to  file  only  one  Form  I-601A  on 
the  basis  of  an  approved  immediate 
relative  petition.  In  response  to  public 
comment,  DHS  will  allow  an  alien  to 
file  a  new  Form  1-601 A  based  on  the 
same  approved  immediate  relative 
petition  if  the  initial  Form  1-601 A  is 


denied  or  withdrawn.  If  an  alien 
chooses  to  file  a  new  provisional 
unlawful  presence  waiver  application, 
the  alien  would  face  the  biometric  costs 
(including  biometric  fees  and  travel  to 
the  ASC  to  submit  biometrics)  and  the 
fee  and  preparation  costs  associated 
with  Form  1-601  A.  As  previously 
established,  the  biometric  costs  are 
$149.29  and  the  Form  I-601A  costs  are 
$600.66  per  applicant.  The  total  costs 
associated  with  the  estimated 
population  volume  are  pre.sented  in 
Table  11. 


Table  11— Costs  Associated  With  Applicants  That  Re-File  Form  1-601 A  After  the  Initial  Form  1-601 A  is 

Denied  or  Withdrawn 

[Table  8  multiplied  by  $749.95] 


Year 

Additional  costs  for  applications  that  are  denied  and  re-filed  over  the  range 
analysis  of 

25  percent 

50  percent 

75  percent 

90  percent 

Year  1  . 

$10,938,021 

$16,850,627 

$22,763,982 

$26,311,246 

Year  2  . 

6,678,305 

8,154,956 

9,632,358 

10,518,049 

Year  3  . 

6,906,290 

8,428,688 

9,950,337 

10,864,526 

*”The  $31.31  rale  is  calculated  by  multiplying  the  201 1  (available  at  http://wvi'w.bls.gnv/oes/2011/ 
$21.74  average  hourly  wage  for  all  occupations  May 


wny/oes  nat.htm)  by  the  1.44  fully  loaded 
multiplier. 
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Table  11— Costs  Associated  With  Applicants  That  Re-File  Form  1-601 A  After  the  Initial  Form  1-601 A  is 

Denied  or  Withdrawn— Continued 

[Table  8  multiplied  by  $749.95) 


I  Additional  costs  for  applications  that  are  denied  and  re-filed  over  the  range 
I  analysis  of 


25  percent 

50  percent 

75  percent 

90  percent 

Year  4  . 

7,141,774 

8,710,669 

10,280,315 

11,222,252 

Year  5  . 

7,385,508 

9,003,900 

10,621,542 

11,592,727 

Years  . 

7,637,491 

9,306,130 

10,974,768 

11,975,952 

Year  7  . 

7,898,473 

9,619,609 

11,340,744 

12,373,425 

Year  8  . 

8,169,205 

9,943,587 

11,718,719 

12,783,648 

Year  9  . 

8,448,937 

10,279,565 

12,110,193 

13,208,869 

Year  10  . 

8,738,417 

10,626,792 

12,515,916 

13,649,090 

10- Year  Totals  Undiscounted . 

79,942,420 

100,924,521 

121,908,872 

134,499,783 

10-Year  Totals  Discounted  at  7.0  percent  . 

56,207,656 

71,788,866 

87,371,675 

96,721,450 

10- Year  Totals  Discounted  at  3.0  percent  . 

68,195,707 

86,516,943 

104,840,098 

115,834,193 

Note:  Sums  may  not  total  due  to  rounding. 


The  total  cost  to  applicants  is  shown 
in  Table  12  as  the  sum  of  Table  9,  Table 
10,  and  Table  11. 


Table  12— Total  Costs  to.  Applicants  of  the  Final  Rule 

[Sum  of  Tables  9-11] 


Estimated  total  cost  at  current  constrained  demand  or  participation  rate  of 


25  percent 

50  percent 

75  percent 

90  percent 

Year  1  . 

$57,898,052 

$107,826,583 

$157,756,013 

$187,715,110 

Year  2  . 

20,718,162 

33,189,154 

45,659,297 

53,143,051 

Year  3  . 

21,392,372 

34,247,144 

47,101,166 

54,816,677 

Year  4  . 

22,087,603 

35,339,893 

48,593,083 

56,547,045 

Years  . 

22,809,853 

36,474,349 

50,138,095 

58,337,702 

Year  6  . 

23,554,023 

37,644,613 

51,735,204 

60,190,697 

Year  7  . 

24,326,409 

38,858,631 

53,390,853 

62,111,325 

Year  8  . 

25,126,162 

40,114,053 

55,102,544 

64,096,488 

Year  9  . .' . 

25,954,429 

41,414,276 

56,874,124 

66,152,230 

Year  10  . . . 

26,810,510 

42,758,999 

58,708,239 

68,279,001 

10  Year  Totals  Undiscounted  . 

270,677,572 

447,867,695 

625,058,617 

731,389,326 

10  Year  Totals  Discounted  at  7.0  percent  . 

195,997,110 

327,576,683 

459,156,625 

538,116,229 

10  Year  Totals  Discounted  at  3.0  percent  . 

233,800,123 

{  388,519,186 

543,238,818 

636,084,535 

Note:  Sums  may  not  total  due  to  rounding. 


Costs  to  the  Federal  Government 
include  the  possible  costs  of  additional 
adjudication  personnel  associated  with 
increa.sed  volume  and  the  associated 
equipment  (computers,  telephones)  and 
occupancy  costs  (if  additional  space  is 
required).  However,  we  expect  these 
costs  to  be  offset  by  the  additional  fee 
revenue  collected  for  form  processing. 
As  previously  explained,  DHS  has 
adopted  the  current  cost  for 
adjudicating  an  Application  for  Waiver 
of  Ground  of  Inadmissibility,  Form  I- 
601($585),  as  the  initial  filing  fee  that 
will  be  required  for  the  Form  1-601  A. 
DHS  will  consider  the  impact  of  the 
provisional  unlawful  presence  waiver 


process  workflow  and  resource 
requirements  as  a  normal  part  of  its 
biennial  fee  review.  The  bitmnial  foe 
review  determines  if  fees  for 
immigration  benefits  are  sufficient  in 
light  of  resource  needs  and  filing  trends. 
Consequently,  we  do  not  believe  that 
this  rule  will  impose  additional  costs  on 
the  Federal  Government. 

6.  Benefits 

The  benefits  of  the  rule  are  the  result 
of  streamlining  the  immigrant  visa 
waiver  process.  The  primary  benefits  of 
the  provisional  unlawful  pre.sence 
waiver  process  changes  are  qualitative 
and  result  from  reduced  separation  time 


for  U.S.  citizens  and  their  immediate 
relatives.  In  addition  to  the  obvious 
humanitarian  and  emotional  benefits 
derived  from  family  reunification,  we 
al.so  anticipate  significant  financial 
benefits  accruing  to  the  U.S.  citizen  due 
to  the  shortened  period  he  or  she  would 
have  to  financially  support  the  alien 
relative  abroad.  DHS  is  currently  unable 
to  e.stimate  the  average  duration  of  time 
an  immediate  relative  must  spend 
abroad  while  awaiting  waiver 
adjudication  under  the  current  process, 
and  so  cannot  predict  how  the  time 
spent  apart  would  be  reduced  under  the 
provisional  unlawful  presence  waiver 
process.  As  a  result  of  streamlining  the 
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unlawful  presence  waiver  process,  there 
also  could  be  workflow  efficiencies 
realized  by  both  U.SCIS  and  DOS.  The 
new  process  will  enable  USCdS  to 
process  and  adjudicate  the  provisional 
unlawful  presence  waivers 
domestically.  As  a  result,  USCIS  may  be 
able  to  move  a  large  part  of  its  workload 
to  Service  Centers  or  field  offices  with 
resources  that  are  less  expensive  than 
overseas  staffing  resources  and  that  are 
flexible  enough  to  accommodate  filing 
.surges.  In  addition,  the  new  provisional 
unlawfvd  presence  waiver  process  will 
allow  DOS  to  review  these  cases  once, 
as  opposed  to  the  current  unlawfid 
presence  process  where  these  cases  are 
reviewed  twice,  at  a  minimum.  DHS 
anticipates  that  the  new  process  will 
make  the  immigrant  visa  proc;ess  more 
efficient. 

D.  Executive  Order  13t32 

This  final  rule  will  not  have 
.sub.stantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  .States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

E.  Executive  Order  12988  Civil  Justice 
Reform 

Section  3(c)  of  Executive  Order  12988 
reijuires  Executive  agencies  to  review 
regulations  in  light  of  applicable 
standards  in  section  3(a)  and  .section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DHS  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  this  final 
rule  meets  the  relevant  .standards  of 
Executive  Order  12988. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB),  for  review  and  approval,  any 
reporting  and  recordkeeping 
requirements  inherent  in  a  rule.  See 
Public  Law  104-13,  109  Stat.  163  (May 
22.  1995).  This  final  rule  requires  that 
an  applicant  requesting  a  provisional 
unlawful  presence  waiver  complete  an 
Application  for  Provisional  Waiver  of 
Unlawful  Presence,  Form  1-601  A.  This 
form  is  considered  new  information 
collection  and  is  covered  under  the 
PRA.  USCIS  is  currently  .seeking 


approval  of  this  newly  created 
instrument  from  OMB. 

DHS  submitted  Form  1-601A  to  OMB 
for  review.  OMB  temporarily  assigned 
an  OMB  Control  Number-,  1615-0123,  to 
the  form  and  al.so  Filed  comments  in 
accordance  with  5  CFR  1320.11(c).  DHS 
has  considered  the  comments  received 
in  response  to  the  publication  of  the 
proposed  rule  and  the  comments 
submitted  by  OMB  concerning  the 
creation  of  the  Form  1-601  A.  DHS’ 
response  to  the  comments  appears  in 
this  final  rule  and  in  an  appendix  to  the 
supporting  statement  that  accompanies 
this  rule.  USCIS  has  submitted  the 
supporting  .statement  to  OMB  as  part  of 
its  request  for  approval  of  this  new 
information  collection  in.strument. 

On  April  2,  2012,  DHS  publi.shed  a 
proposed  rule.  Provisional  Unlawful 
Presence  Waivers  of  Inadmissibility  for 
Certain  Immediate  Relatives,  in  the 
Federal  Register  at  77  FR  19902.  In  the 
PRA  section  of  that  rule,  DHS 
inadvertently  indicated  that  USCIS 
would  be  seeking  to  revise  a  currently 
approved  information  collection 
instrument.  DHS,  however,  should  have 
indicated  that  it  would  be  requesting  the 
approval  of  a  new  information 
collection  in.strument.  Application  for 
Provisional  Unlawful  Presence  Waiver, 
Form  1-601  A.  This  final  rule  corrects 
that  error. 

Despite  the  inadvertent  error  in  the 
notice  in.serted  in  the  PRA  portion  of  the 
proposed  rule,  DHS  clearly 
communicated  to  the  public,  in  other 
parts  of  the  proposed  rule,  that  it  was 
considering  the  creation  of  a  new 
information  collection  instrument.  Form 
I-601A,  to  be  able  to  collect  information 
required  from  certain  immediate 
relatives  of  U.S.  citizens  seeking  a 
provisional  unlawful  presence  waiver  of 
the  unlawful  presence  inadmissibility 
ground.  USCIS  received  comments  from 
tbe  public  on  the  proposed  Form  1- 
601A.  Those  comments  have  been 
addressed  under  part  IV  (Public 
Comments  on  Propo.sed  Rule). 

Lastly,  DHS  has  updated  the 
supporting  statement  to  reflect  a  change 
in  the  e.stimate  for  the  number  of 
respondents  that  USCIS  projected 
would  submit  this  type  of  request  from 
38,277  respondents  to  62,348 
respondents.  This  change  of  the  initially 
projected  estimate  is  due  to  the  final 
rule’s  expansion  of  the  eligibility 
criterion  initially  propo.sed,  which 
results  in  an  increase  of  the  estimated 
population  of  aliens  that  DHS  expects 
could  file  Form  I-601A.  With  the 
increase  in  the  total  number  of 
respondents,  DHS  has  increased  the 
total  annual  burden  hours  to  166,469 
hours.  In  addition.  DHS  has  revised  the 


originally  proposed  form  I-601A  and  its 
instructions  to  include  the  changes  as 
discus.sed  in  Part  IV  (Public  Comments 
on  the  Proposed  Rule)  and  the  appendix 
of  the  supporting  statement.  The  revised 
materials  can  be  viewed  at 
www.reguIations.jiov. 

C.  Regulatory  Flexihility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 

Public  Law  104-121  (March  29.  1996), 
requires  Federal  agencies  to  consider 
the  potential  impact  of  regulations  on 
small  businesses,  small  governmental 
jurisdictions,  and  small  organizations 
during  the  development  of  their  rules. 
The  term  “small  entities’’  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

DHS  has  reviewed  this  regulation  in 
accordance  with  the  Regulatory 
Flexibility  Act  and  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  for  this  determination  is  that  this 
rule  directly  regulates  individuals  who 
are  the  immediate  relatives  of  U..S. 
citizens  seeking  to  apply  for  an 
unlawful  presence  waiver  of 
inadmi.ssibility  in  order  to  be  eligible  to 
obtain  an  immigrant  visa  outside  the 
United  States.  The  impact  is  on  these 
persons  as  individuals,  so  that  they  are 
not,  for  purposes  of  the  Regulatory 
Flexibility  Act,  within  the  definition  of 
.small  entities  established  by  5  U.S.C. 
601(6).  DHS  received  no  public 
comments  challenging  this  certification. 

yil.  Amendments 

List  of  Subjects  ' 

8  CFR  Part  103 

Administrative  practice  and 
procedures.  Authority  delegations 
(government  agencies),  Freedom  of 
Information;  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Pa.ssports  and  visas.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  USCIS  amends  chapter  I 
of  title  8  of  the  Code  of  Federal 
Regulations  as  follows. 
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PART  103— POWERS  AND  DUTIES; 
AVAILABILITY  OF  RECORDS 

■  l.Theauthority  citation  for  part  103 
continues  to  read  as  follows: 

Aulhnrily:  5  U.S.C.  .301.  552,  552a;  8 
U.S.C.  1101,  1103,  1304, 1350.  13650; 31 
LI.S.C.  9701;  Pub.  L.  107-296,  116  Slat.  2135 
(6  U.S.C.  1  et  seq.):  E.O.  12356,  47  FR  14874, 
15557,  3  CF'R,  1982  Comp.,  p.l66;  8  CFR 
pari  2. 

■  2.  Section  103.7  is  amended  by 
revising  paragraphs  (bKl)(iKAA)  and 
(c)(3)(i)  to  read  as  follows; 

§103.7  Fees. 

***** 

(b)  *  *  * 

(D*  *  * 

(i)*  *  * 

(AA)  Applicntion  for  Woivor  of 
Ground  of  Inadmissibility  (Form  1-601) 
and  Application  for  Provisional 
II niavif a!  Presence  Waiver  (1-601  A).  For 
filing  an  application  for  waiver  of 
grounds  of  inadmi.ssibility  or  an 
application  for  a  provisional  unlawful 
presence  waiver;  $585. 

(c) *  *  * 

(3)*  *  * 

(i)  Biometric  Fee,  except  for  the 
biometric  fee  required  for  provisional 
unlawful  presence  waivers  filed  under  8 
CFR  212.7(e). 


PART  212— DOCUMENTARY  • 
REQUIREMENTS;  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

■  3.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101  and  note,  1102, 
1103. 1182  and  note,  1184,  1187,  1223,  1225, 
1226,  1227,  1255,  1359;  8  U.S.C.  1185  note 
(section  7209  of  Piilj.  L.  108-458);  8  CFR  part 
2.  .Set:tion  212. 1(q)  also  issvuid  under  section 
702,  Pub.  L.  110-229,  122  Slat.  754,  854. 

■  4.  Section  212.7  is  amended  by: 

■  a.  Revising  paragraphs  (a)(1),  (a)(3), 
and  (a)(4);  and 

■  b.  Adding  paragraph  (e). 

The  revisions  and  addition  read  as 
follows: 

§  21 2.7  Waivers  of  certain  grounds  of 
inadmissibility. 

(a)(1)  Application.  Except  as  provided 
by  8  CFR  212.7(e),  an  applicant  for  an 
immigrant  visa,  adju.stment  of  status,  or 
a  K  or  V  nonimmigrant  vi.sa  who  is 
inadmissible  under  any  provision  of 
section  212(a)  of  the  Act  for  which  a 
waiver  is  available  under  .section  212  of 
the  Act  may  apply  for  the  related  waiver 
by  filing  the  form  designated  by  IISCIS, 
with  the  fee  pre.scribed  in  8  CFR 


103.7(b)(1),  and  in  accordance  with  the 
form  instructions.  Certain  immigrants 
may  apply  for  a  provisional  unlawful 
[iresence  waiver  of  inadmissibility  as 
specified  in  8  CFR  212.7(e). 
***** 

(3)  Decision.  If  the  waiver  application 
is  denied,  USCIS  will  provide  a  written 
decision  and  notify  the  applicant  and 
his  or  her  attorney  or  accredited 
representative  and  will  advise  the 
applicant  of  appeal  procedures,  if  any, 
in  accordance  with  8  CFR  103.3.  The 
denial  of  a  provisiohal  unlawful 
presence  waiver  is  governed  by  8  CFR 
212.7(e). 

(4)  Validity,  (i)  A  provisional 
unlawful  presence  waiver  granted 
according  to  paragraph  (e)  of  this 
section  is  valid  subject  to  the  terms  and 
conditions  as  specified  in  paragraph  (e) 
of  this  section.  In  any  other  case, 
approval  of  an  immigrant  waiver  of 
inadmi.ssibility  under  this  section 
applies  only  to  the  grounds  of 
inadmi.ssibility,  and  the  related  crimes, 
events,  or  incidents  that  are  specified  in 
the  application  for  waiver. 

(ii)  Except  for  K-1  and  K-2 
nonimmigrants  and  aliens  lawfully 
admitted  for  permanent  residence  on  a 
conditional  bfysis,  an  immigrant  waiver 
of  inadmissibility  is  valid  indefinitely, 
even  if  the  applicant  later  abandons  or 
otherwise  loses  lawful  permanent 
resident  status. 

(iii)  For  a  K-1  or  K-2  nonimmigrant, 

approval  of  the  waiver  is  conditioned  on 
the  K-1  nonimmigrant  marrying  the 
petitioner;  if  the  K-1  nonimmigrant 
marries  the  K  nonimmigrant  petitioner, 
the  waiver  becomes  valid  indefinitely, 
subject  to  paragraph  (a)(4)(iv)  of  this 
section,  even  if  the  applicant  later 
abandons  or  otherwise  lo.ses  lawful 
permanent  resident  status.  If  the  K-1 
does  not  marry  the  K  nonimmigrant 
petitioner,  the  K-1  and  K-2 
nonimmigrants  remain  inadmissible  for 
purposes  of  any  application  for  a  benefit 
on  any  basis  other  than  the  propo.sed 
marriage  between  the  K-1  and  the  K 
nonimmigrant  petitioner.  * 

(iv)  For  an  alien  lawfully  admitted  for 
permanent  residence  on  a  conditional 
basis  under  section  218  of  the  Act, 
removal  of  the  conditions  on  the  alien’s 
status  renders  the  waiver  valid 
indefinitely,  even  if  the  applicant  later 
abandons  or  otherwise  loses  lawful 
permanent  resident  status.  Termination 
of  the  alien’s  status  as  an  alien  lawfully 
admitted  for  permanent  residence  on  a 
conditional  basis  also  terminates  the 
validity  of  a  waiver  of  inadmissibility 
based  on  sections  212(h)  or  212(i)  of  the 
Act  that  was  granted  to  the  alien. 
Separate  notification  of  the  termination 


of  the  waiver  is  not  required  when  an 
alien  is  notified  of  the  termination  of 
residence  under  .section  216  of  the  Act, 
and  no  appttal  will  lie  from  the  decision 
to  terminate  the  waiver  on  this  basis.  If 
the  alien  challenges  the  termination  in 
removal  proceedings,  and  the  removal 
proceedings  end  in  the  restoration  of  the 
alien’s  .status,  the  waiver  will  become 
effective  again. 

(v)  Nothing  in  this  subsection 
precludes  USCIS  from  reopening  and 
reconsidering  a  decision  if  the  decision 
is  determined  to  have  been  made  in 
error. 

***** 

(e)  Provisional  Unlawful  Presence 
Waivers  of  Inadmissibility  for  Certain 
Immediate  Relatives.  The  provisions  of 
this  paragraph  (e)  are  applicable  to 
certain  aliens  who  are  pursuing 
consular  immigrant  visa  processing  as 
an  immediate  relative  of  a  U.S.  citizen. 

(1)  lurisdiction.  All  applications  for  a 
provisional  unlawful  presence  waiver, 
including  an  application  for  a 
provisional  unlawful  presence  waiver 
made  by  an  alien  in  removal 
proceedings  before  the  Executive  Office 
for  Immigration  Review,  must  be  filed 
with  USCIS,  with  the  fees  prescribed  in 
8  CFR  103. 7(b),  and  in  accordance  with 
the  form  instructions. 

(2)  Provisional  Unlaw'ful  Presence 
Waiver:  In  General,  (i)  USCIS  may 
adjudicate  applications  for  a  provisional 
unlawful  presence  waiver  of 
inadmissibility  based  on  .section 
212(a)(9)(B)(vj  of  the  Act  Tiled  by 
eligible  aliens  de.scribed  in  paragraph 
(e)(3)  of  this  section.  USCIS  will  only 
approve  such  provisional  unlawful 
[iresence  waiver  applications  in 
accordance  with  the  conditions  outlined 
in  paragraph  (e)  of  this  section. 
Consistent  with  .section  212(a)(9)(B)(v) 
of  the  Act,  the  decision  whether  to 
approve  a  provisional  unlawful 
presence  waiver  application  is 
discretionary  and  does  not  constitute  a 
grant  of  a  lawful  immigration  status  or 

a  period  of  stay  authorized  by  the 
Secretary. 

(ii)  A  pending  or  an  approved 
provisional  unlawful  presence  waiver 
does  not  authorize  any  interim 
immigration  benefits  such  as 
employment  authorization  or  advance 
parole.  Any  application  for  a  travel 
document  or  request  for  employment 
authorization  that  is  subniitted  in 
connection  with  a  provisional  unlawful 
presence  waiver  application  will  be 
rejected. 

(3)  Eligible  aliens.  Except  as  provided 
in  paragraph  (e)(4)  of  this  section,  an 
alien  may  be  eligible  to  apply  for  and 
receive  a  provisional  unlawful  presence 
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waiver  for  the  grounds  of 
inadmissibility  under  section 
212(a)(9)(B)(i)(I)  or  (II)  of  the  Act  if  he 
or  she  meets  the  requirements  in  this 
jiaragraph.  An  alien  may  be  eligible  to 
apply  for  or  receive  a  waiver  if  he  or 
she: 

(i)  Is  present  in  the  United  States  at 
the  time  of  filing  the  application  for  a 
provisional  unlawful  presence  waiver, 
and  for  biometrics  collection  at  a  USCIS 
ASC; 

(ii)  Upon  departure,  would  be 
inadmissible  only  under  section 
212(a)(9)(B)(i)  of  the  Act  at  the  time  of 
the  immigrant  visa  interview; 

(iii)  Qualifies  as  an  immediate  relative 
under  section  201{b)(2)(A)(i)  of  the  Act; 

(iv)  Is  the  beneficiary  of  an  approved 
immediate  relative  petition; 

(v)  Has  a  case  pending  with  the 
Department  of  State  based  on  the 
approved  immediate  ndative  petition 
and  has  paid  the  immigrant  visa 
processing  fee  as  evidenced  by  a  State 
IJepartment  Visa  Processing  Fee 
Rec(upt: 

(vi)  Will  depart  from  the  United  States 
to  obtain  the  immediate  relative 
immigrant  visa;  and 

(vii)  Meets  the  requirements  for  a 
waiver  provided  in  section 
212(a)(9)(B)(v)  of  the  Act,  except  the 
alien  must  show  extreme  hardshi[)  to 
his  or  her  U.S.  citizen  spouse  or  parent. 

(4)  Ineligible  Aliens.  Notwithstanding 
|)aragraph  (e)(3)  of  this  section,  an  alien 
is  ineligible  for  a  provisional  unlawful 
presence  waiver  under  [)aragraph  (e)  of 
this  section  if: 

(i)  USCIS  has  reason  to  believe  that 
the  alien  may  be  subject  to  grounds  of 
inadmissibilitv  other  than  unlawful 
[jresence  under  section  2 12(a)(9)(B)(i)(l) 
or  (II)  of  the  Act  at  the  time  of  the 
immigrant  vi.sa  interview  with  the 
Department  of  State; 

(ii)  The  alien  is  under  the  age  of  17; 

(iii)  The  alien  does  not  have  a  case 
pending  with  the  Department  of  State, 
i)ased  on  the  approved  immediate 
relative  petition,  and  has  not  paid  the 
immigrant  vi.sa  processing  hte; 

(iv)  The  Department  of  State  initially 
acted  to  schedule  the  immigrant  visa 
interview  prior  to  January  3,  2013  for 
the  approved  immediate  relative 
petition  on  which  the  provisional 
unlawful  presence  waiver  is  based,  even 
if  the  interview  has  since  been  i;ancelled 
or  rescheduled  after  January  3,  2013; 

(v)  The  alien  is  in  removal 
proceedings,  unless  the  removal 
proceedings  are  admini.stratively  clo.sed 
and  have  not  been  recalendared  at  the 
time  of  filing  the  Form  1-OOlA; 

(vi)  The  alien  is  subject  to  a  final 
order  of  removal  issued  under  section 
217,  235,  238,  or  240  of  the  Act  or  a 


final  order  of  exclusion  or  deportation 
under  former  236  or  242  of  the  Act  (pre- 
April  1,  1997),  or  any  other  provision  of 
law  (including  an  in  absentia  removal 
order  under  section  240(b)(5)  of  the 
Act); 

(vii)  The  alien  is  subject  to 
reinstatement  of  a  prior  removal  order 
under  section  241(a)(5)  of  the  Act;  or 

(viii)  The  alien  has  a  pending 
application  with  USCIS  for  lawful 
permanent  resident  status. 

(5)  Filing,  (i)  An  application  for  a 
provisional  unlawful  presence  waiver  of 
the  unlawful  presence  inadmissibility 
bars  under  .section  212(a)(9)(B)(i)(l)  or 
(II)  of  the  Act,  including  an  application 
by  an  alien  in  removal  proceedings  that 
are  administratively  closed  and  have  not 
been  recalendared  at  the  time  of  filing 
the  h'orm  I-601A,  must  be  filed  in 
accordant:*!  with  H  CFK  part  103  and  on 
the  form  designated  by  US(3.S.  The 
prescribed  fee  under  8  CFR  103.7(b)(1) 
and  supporting  documentation  must  be 
submitted  in  accordance  with  the  form 
instructions. 

(ii)  An  application  for  a  provisional 
unlawful  [)re,sence  waiver  wdll  be 
rejected  and  the  fee  and  package 
returned  to  the  alien  if  the  alien: 

(A)  Fails  to  pay  the  rtiquired  filing  fee 
for  the  provisional  unlawful  presence 
waiver  application  or  to  |)ay  the  correct 
filing  fee; 

(B)  Fails  to  sign  the  provisional 
unlawfid  presence  waiver  application; 

(C)  Fails  to  provide  his  or  her  family 
name,  domestic  home  address,  and  date 
of  birth; 

(D)  Is  under  the  age  of  17; 

(E)  Does  not  include  evidence  of  an 
approved  petition  that  classifies  the 
alien  as  an  immediate  relative  of  a  U.S. 
citizen; 

(F)  Fails  to  include  a  copy  of  the  fee 
receipt  evidencing  that  the  alien  has 
|)aid  the  immigrant  vi.sa  processing  fee 
to  the  Department  of  State;  or 

(G)  Mas  indicated  on  the  provisional 
unlawful  presence  waiver  application 
that  the  D(!partment  of  .State  initially 
acted  to  schedule  the  immigrant  vi.sa 
interview  prior  to  januarv  3,  2013,  even 
if  the  interview  was  cancelled  or 
rescheduled  u/Zer  January  3,  2013. 

(6)  Biometrics,  (i)  All  aliens  who 
apply  for  a  provisional  unlawful 
presence  waiver  under  this  section  will 
be  required  to  provide  biometrics  in 
accordance  with  8  CFR  103.16  and 
103.17,  as  specified  on  the  form 
instructions. 

(ii)  Failure  to  appear  for  biometrics 
capture.  If  an  alien  fails  to  appear  for 
biometrics  capture,  the  provisional 
uidawful  pre.sence  waiver  application 
will  be  considered  abandoned  and 
denied  pursuant  to  8  CFR  103.2(b)(13). 


The  alien. may  not  appeal  or  file  a 
motion  to  reopen  or  reconsider  aq 
abandonment  denial  under  8  CFR  103.5. 

(7)  Burden  of  proof.  The  alien  has  the 
burden  to  e.stablish  eligibility  for  the 
provisional  unlawful  presence  waiver  as 
described  in  this  paragraph  of  this 
section,  and  under  section 
212(a)(9)(B)(v)  of  the  Act,  including  that 
the  alien  merits  a  favorable  exercise  of 
the  Secretary’s  discretion. 

(8)  Adjudication.  USCIS  will 
adjudicate  the  provisional  unlawful 
presence  waiver  application  in 
accordance  with  this  paragraph  of  this 
section  and  .section  212(a)(9)(B)(v)  of  the 
Act,  except  the  alien  must  show  extreme 
hardship  to  his  or  her  U..S.  citizen 
spouse  or  parent.  USCIS  also  may 
require  the  alien  and  the  U..S.  citiz<!n 
petitioner  to  appear  for  an  interview 
pursuant  to  8  (T’R  103.2(b)(9).  If  USCIS 
finds  that  the  alien  does  not  meet  the 
eligibility  requirements  for  the 
provisional  unlawful  presence  waiver  as 
described  in  paragraph  (e)  of  this 

.  section,  or  if  USCKS  otherwise 
determines  in  its  discretion  that  a 
waiver  is  not  w'arranted,  USCIS  will 
deny  the  waiver  application. 
Notwithstanding  8  (TR  103.2(b)(16). 
USCIS  may  deny  an  a()plication  for  a 
provisional  unlawfid  pre.sence  waiver 
without  prior  issuance  of  a  request  for 
evidence  or  notice  of  intent  to  deny. 

(9)  Notice  of  Decision.  US(’IS  will 
notify  the  alien  and  the  alien’s  attorney 
of  record  or  accredited  representative  of 
the  decision  in  accordance  with  8  CFR 
in3.2(b)(19).  USf'.lS  also  may  notify  the 
Department  of  State.  Denial  of  an 
application  for  a  provisional  unlawful 
presence  waiver  is  without  prejudice  to 
the  alien  filing  another  provisional 
unlawful  presence  waiver  application 
under  paragraph  (e)  of  this  section, 
provided  the  alien  meets  all  of  the 
requirements  in  this  part,  and  the  alien’s 
ca.se  must  he  pending  with  the 
Department  of  State.  An  alien  also  may 
elect  to  fill!  a  Form  1-601,  Waiver  of 
Grounds  of  Inadmi.ssibility,  pursuant  to 
paragraph  (a)(1)  of  this  .section  after 
departing  the  United  States,  appearing 
for  his  or  her  immigrant  visa  interview 
at  the  U..S.  Embassy  or  consulate  abroad, 
and  after  the  Department  of  .State 
determines  the  alien’s  admissibility  and 
eligibility  for  an  immigrant  visa. 
Accordingly,  denial  of  a  request  for  a 
provisional  unlawful  presence  waiver  is 
not  a  final  agency  action  for  purposes  of 
section  10(c)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  704. 

(10)  Withdrawal  of  waiver  requests. 

An  alien  may  withdraw  his  or  her 
request  for  a  provisional  unlawful 
presence  waiver  at  any  time  before 
USCIS  makes  a  final  decision.  Once  the 
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case  is  withdrawn,  USCIS  will. close  the 
case  and  notify  the  alien  and  his  or  her 
attorney  or  accredited  representative. 
The  alien  may  file  a  new  Form  1-601A, 
in  accordance  with  the  form 
instructions  and  required  fees.  The 
alien’s  case  must  be  pending  with  the 
Department  of  State  and  the  alien  must 
notify  the  Department  of  State  that  he  or 
she  intends  to  file  a  new  Form  1-601  A. 

(11)  Appeals  and  Motions  To  Reopen. 
There  is  no  administrative  appeal  from 
a  denial  of  a  request  for  a  provisional 
unlawful  presence  waiver  under  this 
section.  The  alien  may  not  file,  pursuant 
to  8  CFR  103.5,  a  motion  to  reopen  or 
reconsider  a  denial  of  a  provisional 
unlawful  presence  waiver  application 
under  this  section. 

(12)  Approval  and  Conditions.  A 
provisional  unlawful  presence  waiver 
granted  under  this  section: 

(i)  Does  not  take  effect  unless,  and 
until,  the  alien  who  applied  for  and 
obtained  the  provisional  unlawful 
presence  waiver: 

(A)  Departs  from  the  United  States; 

(B)  Appears  for  an  immigrant  visa 
interview  at  a  U.S.  Embassy  or 
consulate;  and 

(C)  Is  determined  to  be  otherwise 
eligible  for  an  immigrant  visa  by  a 


Department  of  State  consular  officer  in 
light  of  the  approved  provisional 
unlawful  presence  waiver. 

(ii)  Waives  the  alien's  inadmissibility 
under  section  212(a)(9)(B)  of  the  Act 
only  for  purposes  of  the  application  for 
an  immigrant  visa  and  admission  to  the 
United  States  as  an  immediate  relative 
of  a  U.S.  citizen  pursuant  to  the 
approved  immediate  relative  petition 
(Form  1-130  or  1-360)  upon  which  the 
provisional  unlawful  presence  waiver 
application  was  based. 

(iii)  Does  not  waive  any  ground  of 
inadmissibility  other  than  the  grounds 
of  inadmissibility  under  section 
212(a)(9)(B)(i)(l)  or  (II)  of  the  Act. 

(13)  Validity.  Until  the  provisional 
unlawful  presence  waiver  takes  full 
effect  as  provided  in  paragraph  (e)(12)  of 
this  section,  USCIS  may  reopen  and 
reconsider  its  decision  at  any  time. 

Once  a  provisional  unlawful  presence 
waiver  takes  full  effect  as  defined  in 
paragraph  (e)(l 2)  of  this  section,  the 
period  of  unlawful  presence  for  which 
the  provisional  unlawful  presence 
waiver  is  granted  is  waived  indefinitely, 
in  accordance  with  and  subject  to 
paragraph  (a)(4)  of  this  section. 

(14)  Automatic  Revocation.  The 
approval  of  a  provisional  unlawful 


presence  waiver  is  revoked 
automatically  if: 

(i)  The  consular  officer  determines  at 
the  time  of  the  immigrant  visa  interview 
that  the  alien  is  ineligible  to  receive  a 
visa  under  section  212(a)  of  the  Act 
other  than  under  section 
212(a)(9)(B)(i)(I)  or  (II)  of  the  Act; 

(ii)  The  immigrant  visa  petition 
approval  associated  with  die  provisional 
unlawful  presence  waiver  is  at  any  time 
revoked,  withdrawn,  or  rendered 
invalid  but  not  otherwise  reinstated  for 
humanitarian  reasons  or  converted  to  a 
widow  or  widower  petition; 

(iii)  The  immigrant  visa  registration  is 
terminated  in  accordance  w’ith  section 
203(g)  of  the  Act,  and  has  not  been 
reinstated  in  accordance  with  section 
203(g)  of  the  Act;  or 

(iv)  The  alien,  at  any  time  before  or 
after  approval  of  tbe  provisional 
unlawful  presence  waiver  or  before  an 
immigrant  visa  is  issued,  reenters  or 
attempts  to  reenter  the  United  States 
without  being  inspected  and  admitted 
or  paroled. 

Janet  Napolitano, 

Secretary. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  120814338-2711-02] 

RIN  0648-BC3S 

Magnuson-Stevens  Act  Provisions; 
Fisheries  Off  West  Coast  States; 

Pacific  Coast  Groundfish  Fishery; 
2013-2014  Biennial  Specifications  and 
Management  Measures 

agency:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION;  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
2013-2014  harvest  specifications  and 
management  measures  for  groundfish 
taken  in  the  U.S.  exclusive  economic 
zone  off  the  coasts  of  Washington, 
Oregon,  and  California  consistent  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(M.SA)  and  the  Pacific  Coast  Groundfish 
Fishery  Management  Plan  (PCGFMP). 
This  final  rule  also  revi.ses  the  collection 
of  management  measures  in  the 
groundfish  fishery  regulations  that  are 
intended  to  keep  the  total  catch  of  each 
groundfish  species  or  species  complex 
within  the  harvest  specifications. 

DATES:  This  rule  is  effective  January  1, 
2013. 

ADDRESSES:  Information  relevant  to  this 
final  rule,  which  includes  a  final 
environmental  impact  statement  (FIS), 
the  Record  of  Decision  (ROD),  a 
regulatory  impact  review  (RIR),  and  a 
final  regulatory  flexibility  analysis 
(FRFA)  are  available  from  William 
.Stelle,  Regional  Administrator, 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NF.,  Seattle,  WA  98115- 
0070.  Electronic  copies  of  this  final  rule 
are  al.so  available  at  the  NMFS 
Northwest  Region  Web  site;  http:// 
u'mv.  n  wr.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  Williams,  phone:  206-526-4646,  , 
fax:  206-526-6736,  or  email: 
sarah .  wiIliaws@noaa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  rule  is  accessible  via  the  Internet 
at  the  Office  of  the  FEDERAL  REGISTER 
Web  site  at  https:// 
u'w'w.federalragister.gov.  Background 
information  and  documents  are 
available  at  the  NMFS  Northwest  Region 
Web  site  at  http://www.nwr.noaa.gov/ 


Ground fish-Halibut/Groundfish-Fishery- 
Management/index.cfm  and  at  the 
Pacific  Fishery  Management  Council’s 
Web  site  at  http://www.pcounciJ.org. 

Executive  Summary 

/.  Purpose  of  the  Pegulatory  Action 

This  final  rule  implements  the  2013- 
2014  harvest  specifications  and 
management  measures  for  groundfish 
species  taken  in  the  U.S.  exclusive 
economic  zone  off  the  coasts  of 
Wa.shington,  Oregon,  and  California. 

The  purpose  of  this  action  is  to  conserve 
and  manage  Pacific  Coast  groundfish 
fishery  resources  to  prevent  overfishing, 
to  rebuild  overfished  stocks,  to  ensure 
conservation,  to  facilitate  long-term 
protection  of  essential  fish  habitats 
(EFH),  and  to  realize  the  full  potential 
of  the  Nation’s  fishery  resources.  The 
need  for  this  action  is  to  set  catch  limit 
specifications  and  management 
measures  for  2013-2014  that  are 
consistent  with  exi.sting  or  revised 
overfished  species  target  rebuilding 
years^and  harvest  control  rules  for  all 
stocks.  These  harvest  specifications  are 
set  consistent  with  the  optirtium  yield 
(OY)  harvest  management  framework 
described  in  Chapter  4  of  the  Pf  XiFMP. 
This  rule  is  authorized  by  16  U.S.C. 
1854-55  and  by  the  PCGFMP. 

II.  Major  Provisions 

This  final  rule  contains  two  types  of 
major  provisions.  The  first  are  the 
harvest  specifications  for  all  groundfish 
species  and  species  complexes 
(overfishing  limits  (OFFs),  acceptable 
biological  catches  (ABCs),  and  annual 
catch  limits  (A(T>s)),  and  the  second  are 
management  measures  designed  to  keep 
fishing  mortality  within  the  ACLs.  The 
harve.st  specifications  (OFLs,  AB(',s, 
ACLs)  in  this  rule  have  been  developed 
through  a  rigorous  scientific  review  and 
decision-making  process,  which  is 
described  in  detail  in  the  proposed  rule 
for  this  action  (77  FR  67974,  November 
14,  2012)  and  not  repeated  here. 

In  summary,  the  OFF  is  the  maximum 
su.stainahle  yield  (MSY)  harvest  level 
and  is  an  estimate  of  the  catch  level 
above  which  overfishing  is  occurring. 
The  AB(]  is  an  annual  catch 
specification  that  is  the  .stock  or  stock 
comj)lex’s  OFF  reduced  by  an  amount 
associated  with  scientific  uncertainty. 
The  A('F  is  a  harvest  specification  set 
equal  to  or  below  the  ABC.  The  ACFs 
are  decided  in  a  manner  to  achieve  OY 
from  the  fishery,  which  is  the  amount  of 
fish  that  will  provide  the  greatest  overall 
benefit  to  the  Nation,  particularly  with 
respect  to  food  production  and 
recreational  opportunities  and  taking 
into  account  the  protection  of  marine 


ecosystems.  The  ACLs  are  based  on 
consideration  of  conservation 
objectives,  .socio-economic  concerns, 
management  uncertainty  and  other 
factors.  All  known  sources  of  fishing 
and  research  catch  are  counted  against 
the  ACL. 

This  final  rule  includes  ACLs  for  the 
seven  overfished  species  managed 
under  the  PCGFMP.  For  the  2013-2014 
biennium  two  species,  canary  rockfish 
and  Pacific  ocean  perch  (POP),  require 
rebuilding  plan  changes.  These  changes 
are  necessary  because  the  rebuilding 
analy,ses  showed  that  even  in  the 
absence  of  fishing,  these  two  species 
were  unlikely  to  rebuild  by  the  current 
target  rebuilding  year  (Ti  arokt)  in  their 
rebuilding  plans.  Because  of  the 
multispecies  nature  of  the  groundfish 
fishery  (the  ACL  of  one  species  can 
influence  the  ACJ^  and/or  access  to 
another  species),  the  choice  of  canary 
rockfish  and  POP  harvest  rates,  and  the 
resulting  ACLs  and  Ti  aroi-ts,  were 
carefully  considered  by  the  Pacific 
Fishery  Management  Council  (Council). 
In  its  final  recommendation  the  Council 
weighed  many  factors  including 
rebuilding  progress,  biology  of  the  stock, 
economic  impacts,  allocations,  and  the 
need  for  new  or  more  restrictive 
management  measures.  Ultimately,  the 
Council  recommended  maintaining  the 
harve.st  rate  in  the  existing  rebuilding 
plans  for  POP  and  canary  rockfish  and 
establishing  revised  Ttargets- 

In  order  to  keep  mortality  of  the 
species  managed  under  the  PCGFMP 
within  the  ACLs  the  Council  also 
recommended  management  measures. 
Cienerally  speaking,  management 
measures  are  intended  to  rebuild 
overfished  species,  prevent  ACLs  from 
being  exceeded,  and  allow  for  the 
harvest  of  healthy  stocks.  Management 
measures  include  time  and  area 
restrictions,  gear  restrictions,  trip  or  bag 
limits,  size  limits,  and  other- 
management  tools.  Management 
measures  may  vary  by  fishing  sector 
because  different  fishing  sectors  require 
different  types  of  management  to  control 
catch.  Most  of  the  management 
measures  the  Council  recommended  for 
2013-2014  were  slight  variations  to 
existing  management  measures  and  do 
not  represent  a  change  from  current 
management  practices.  These  types  of 
changes  include  changes  to  trip  limits, 
bag  limits,  closed  areas,  etc.  However, 
several  new  management  measures  were 
recommended  by  the  Council  and 
proposed  by  NMFS.  Those  measures  are 
described  in  detail  in  the  proposed  rule 
for  this  action. 

This  final  rule  implements  the  same 
regulations  that  were  described  in  the 
proposed  rule  with  a  few  exceptions. 
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All  of  these  changes  are  discussed  in 
detail  below  in  Changes  from  the 
Proposed  Ride. 

Background 

The  Pacific  Coast  Groundfish  fishery 
is  managed  under  the  PCGFMP.  The 
PCXJFMP  was  prepared  by  the  Council, 
approved  on  July  30,  1984,  and  has  been 
amended  numerous  times.  Regulations 
at  50  CFR  part  660,  subparts  C  through 
G,  implement  the  provisions  of  the 
PCGFMP.  The  PCGFMP  requires  the 
harvest  specifications  and  management 
measures  for  groundfish  to  be  set  at  least 
biennially.  This  final  rule  is  based  on 
the  Council’s  final  recommendations 
that  were  made  at  its  June  2012  meeting, 
with  slight  modifications  to  reflect  the 
Council’s  inseason  management 
recommendations  made  at  its  November 
2012  meeting,  which  are  described 
below  along  with  other  minor  changes  • 
from  the  proposed  rule. 

The  Notice  of  Availability  for  the  FEIS 
for  this  action  was  published  on  October 
12,  2012  (77  FR  62235).  The  final 
preferred  alternative  in  the  FEIS  is  the 
same  as  the  Council’s  preferred 
alternative  that  was  described  in  the 
proposed  rule  for  this  action.  See  the 
preamble  to  the  proposed  rule  for 
additional  background  information  on 
the  fishery  and  on  this  final  rule. 

Comments  and  Responses 

NMFS  published  a  proposed  rule  on 
November  14,  2012  (77  FR  67974)  with 
a  comment  period  that  closed  on 
December  5,  2012.  NMFS  received  six 
letters  of  comment  on  the  proposed  rule. 
Three  letters  of  comment  came  from 
industry  requesting  reconsideration  of 
trip  limits  that  are  proposed  to  be  lower 
in  2013-2014  than  they  were  in  2012. 
One  commenter  requested  that  a  two- 
month  seasonal  closure  of  the  nearshore 
fishery  be  lifted,  and  opened  under  trip 
limits  during  that  time  of  year. 

California  Department  ofTish  and  Game 
(CDFG)  requested  that  NMFS  reconsider 
the  regulations  that  would  clarify  that 
landing  and  offloads  must  be  completed 
prior  to  beginning  a  new  fishing  trip. 
CDFG  also  noted  a  few  mistakes  in  the 
preamble  of  the  proposed  rule.  One 
commenter  also  requested  further 
consideration  of  a  limited  access 
program  for  the  open  access  fishery. 
NMFS  also  received  a  letter  of  no 
comment  from  the  Department  of  the 
Interior. 

Comment  1 :  NMFS  should  not 
drastically  reduce  the  trip  limits  for 
sablefish  in  the  open  access  fishery 
north  of  36°  N.  lat.  such  that  they 
attempt  to  eliminate  the  open  access 
fishery  and  simultaneously  raise  the  trip 
limits  for  sablefish  south  of  36°  N.  lat. 


NMFS  should  reconsider  the  open 
access  sablefish  trip  limits. 

Response:  Trip  limits  for  .sablefish  are 
based  on  the  harvest  specifications  and 
area  allocations  for  each  year.  These 
specifications  are  based  on  stock 
assessment  information  and  reflect  the 
best  available  .science.  The  changes  to 
harve.st  specifications  for  sablefish  were 
discussed  in  the  proposed  rule. 
Specifically,  the  proposed  rule 
described  how  the  2013  and  2014 
coastwide  OFLs  and  ABCs,  ACLs,  and 
allocations  for  the  areas  north  and  south 
of  36°  N.  lat.  were  derived. 

The  sablefish  trip  limits  in  this  final 
rule  are  developed  to  keep  catch  within 
the  new  .sablefish  ACLs.  The  sablefish 
ACL  for  the  area  north  of  36°  N.  lat.  is 
decreasing  from  5,347  mt  in  2012  to 
4,012  mt  in  2013  and  this  is  the  primary 
reason  for  the  decreased  sablefish  trip 
limits.  The  sablefish  ACL  for  the  area 
north  of  36°  N.  lat.  is  allocated  among 
the  various  sectors  of  the  groundfish 
fishery  consi.stent  with  PCGFMP 
Amendment  6  and  Amendment  21; 
these  allocations  are  unchanged  from 
previous  specifications  cycles.  Sablefish 
trip  limits  for  each  sector  of  the 
groundfish  fishery  are  derived  to 
achieve,  but  not  exceed,  the  sablefish 
allocations  for  those  sectors.  Conversely, 
the  sablefish  ACL  for  the  area  south  of 
36°  N.  lat.  is  increasing  from  1,258  mt 
in  2012  to  1,439  mt  in  2013.  The 
increase  in  the  ACL  is  the  primary 
reason  for  the  increased  sablefish  trip 
limits  for  the  area  south  of  36°  N.  lat. 

The  trip  limits  for  sablefish  are 
anticipated  to  keep  catch  below  the 
2013  and  2014  sablefish  ACLs.  NMFS 
disagrees  with  the  commenter  that 
differential  trip  limits  north  and  south 
of  36°  N.  lat.  are  designed  to  eliminate 
the  open  access  fishery.  Based  on 
updated  information  from  the  stock 
assessment,  the  distribution  of  the 
sablefish  ACLs  north  and  south  of  36° 

N.  lat  differs  slightly  from  that  in  2012, 
and  the  SSC  also  advised  the  Council 
that  a  fuller  time  series  of  trawl  survey 
and  catch  data  informing  stock  biomass 
in  the  Conception  area  reduced  the 
scientific  uncertainty,  making  the  added 
50  percent  reduction  previously  taken 
south  of  36°  N.  lat.  unnecessary. 
Sablefish  trip  limits  for  the  open  access 
fishery  north  of  36°  N.  lat.  are  300  lb  per 
day,  or  one  landing  per  week  of  up  to 
700  lb,  not  to  exceed  1,400  lb  per  two 
months  in  January-October  (Periods  1- 
5)  and  are  300  lb  per  day,  or  one  landing 
per  week  of  up  to  300  Ib,  not  to  exceed 
600  lb  per  two  months  in  November- 
December  (Period  6).  Sablefish  trip 
limits  for  the  open  access  fishery  south 
of  36°  N.  lat.,  are  300  lb  per  day,  or  one 
landing  per  week  of  up  to  1,460  lb,  not 


to  exceed  2,920  lb  per  two  months  in 
[anuary-December  (Periods  1-6).  The 
trip  limits  described  above  include 
modifications  that  the  Council 
recommended  at  its  November  meeting, 
as  dismissed  in  Changes  from  the 
Propo.sed  Rule  section. 

Comment  2:  TWo  commenters 
requested  that  NMFS  reconsider  the 
new,  lower  trip  limits  for  blackgill 
rockfish  in  the  open  access  fishery  south 
of  40°10'  N.  lat.  Both  commenters  stated 
that  they  made  investments  in  their  gear 
and  fishing  vessels  because  of  little 
observed  fishing  effort  in  their  areas  and 
an  abundance  of  fish.  They  state  that  the 
much  lower  blackgill  rockfish  trip  limits 
would  not  provide  a  viable  targeting 
opportunity  and  will  force  fishers  to 
target  sablefish  instead.  Both 
commenters  also  stated  that  they  had 
very  little  warning  of  the  proposed 
change  to  blackgill  rockfish  trip  limits. 

Response:  In  June  2010,  the  Council 
initiated  the  public  process  for  making 
changes  to  fishing  regulations  in  the 
2013-2014  biennial  management  cycle, 
beginning  with  the  adoption  of  the 
schedule  for  new  and  updated 
groundfish  stock  assessments.  Since 
June  2010,  NMFS  and  the  Council  have 
.solicited  public  input  on  the 
development  of  2013-2014  harvest 
specifications  and  management 
measures,  including  changes  to  blackgill 
rockfish  trip  limits.  All  public 
comments  wore  considered  by  the 
Council  prior  to  their  final 
recommendations  in  June  2012.  NMFS 
and  the  Council  also  solicited  public 
comment  on  the  Draft  Environmental 
Impact  Statement  (Notice  of 
Availability,  77  FR  35961,  June  15, 
2012),  and  no  comments  were  received 
regarding  the  proposed  changes  to 
blackgill  rockfish- trip  limits. 

In  2011,  blackgill  rockfish  was 
assessed  for  the  first  time  since  2005. 
The  2011  assessment  ba.se  model 
estimates  that  depletion  in  spawning 
output  was  30  percent  at  the  start  of 
2011,  putting  the  stock  in  the 
precautionary  zone  (above  the  25 
percent  minimum  stock  size  threshold 
but  below  the  40  percent  management 
target).  Compared  to  the  2005 
asses.sment,  which  estimated  that 
depletion  had  never  dropped  below  50 
percent,  the  new  stock  assessment 
indicates  a  significantly  more 
pessimistic  view.  The  new  harvest 
specifications  for  blackgill  rockfish, 
including  their  contribution  to  the 
minor  slope  rockfish  complex,  are 
discussed  in  the  preamble  to  the 
proposed  rule  (77  FR  67974,  67977-80, 
November  14.  2012).  To  keep  harvest  of 
blackgill  rockfish  within  the  new 
specie.s-specific  harve.st  guidelines 
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(HGs)  for  the  area  south  of  40°10'  N.  lat., 
of  106  nit  and  110  nit  in  2013  and  2014, 
respectively,  changes  to  fishery 
management  measures  were  necessary 
in  the  non-If'Q  fisheries. 

There  are  two  primary  measures  used 
to  control  catch  of  groundfish  in  the 
non-IFQ  fisheries:  Area  closures  and 
trip  limits.  Appendix  C  of  the  EIS  for 
the  2013-2014  harvest  specifications 
and  management  measures  indicates 
that  reductions  in  bi-monthly  trip  limits 
would  provide  an  effective  tool  to 
reduce  harvest  of  blackgill  rockfish 
.south  of  40°10'  N.  lat.  The  Council 
considered  a  range  of  blackgill  rockfish 
trip  limits  for  both  the  limited  entry 
fixed  gear  fishery  and  the  open  access 
fishery.  For  the  open  access  fishery 
south  of  40°10'  N.  lat.,  available 
information  on  average  catch  of 
blackgill  rockfish  from  2008-2010 
indicated  that  a  bi-monthly  limit 
between  approximately  400  lb  (181  kg) 
and  500  lb  (227  kg)  per  two  months 
would  keep  harvest  of  blackgill  rockfish 
within  the  open  access  portion  of  the 
non-trawl  allocation.  Analyses  also 
indicated  that  as  long  as  the  blackgill 
rockfish  trip  limit  was  higher  than  400 
lb  per  2  months,  less  than  10  percent  of 
open  access  vessels  would  see  their 
catch  of  blackgill  rockfish  reduced  in 
order  to  comply  with  the  proposed  bi¬ 
monthly  limit  (475  Ih  (215  kg)  per  2 
months). 

The  trip  limits  for  blackgill  rockfish 
are  anticipated  to  keep  catch  below  the 
new  2013  and  2014  blackgill  rockfish 
HGs.  For  the  limited  entry  fixed  gear 
fishery  .south  of  4()“10'  N.  lat.,  this  final 
rule  establishes  a  species-specific 
sublimit  within  the  minor  slope  rockfish 
limit,  for  blackgill  rockfish  of  1,375  lb 
(653  kg)  per  two  months,  which  is 
consistent  with  the  proposed  rule.  For 
the  open  access  fi.shery  south  of  40°10' 

N.  lat.,  this  final  rule  e.stahlishes  a 
species-specific  sub-limit  within  the 
minor  slope  rockfish  limit,  for  blackgill 
rockfish  of  475  lb  (215  kg)  per  two 
months,  which  is  also  consi.stent  witli 
the  proposed  rule. 

Comment  3:  The  closure  of  the 
California  nearshore  groundfish  fishery 
during  March  and  April  has  a  negative 
effect  on  groundfish  fishermen  because 
market  demand  for  fresh  fish  during 
those  months  must  he  met  by  other 
sources.  NMF.S  should  adjust  the 
nearshore  fishery  trip  limits  to  eliminate 
this  two-month  closure  and  to  allow  the 
nearshore  fishery  to  operate  year  round. 

Response:  Tnyi  limits  for  nearshore 
species  are  designed  to  keep  fishing 
mortality  within  nearshore  species 
harvest  specifications  while  providing 
year-round  fishing  opportunity,  if 
possible,  consistent  with  Management 


Goal  3,  Utilization  in  section  2.1,  and 
the  guidance  on  trip  landing  limits  in 
section  6.7.2,  of  the  PCGk’MP.  Since  at 
least  2002,  there  has  been  a  two-month 
closure  in  the  nearshore  fisheries  south 
of  40°10'  N.  lat.  Beginning  in  2002,  some 
commercial  fishing  opportunities  were 
restricted  to  reduce  harvest  of 
overfished  rockfish  species.  Seasonal 
closures  were  implemented  in  the 
limited  entry  fixed  gear  and  open  access 
commercial  nearshore  fisheries  during 
the  closed  seasons  for  recreational 
fisheries  in  the  same  areas.  The  Council 
and  NMFS  took  this  action  to  reduce 
overall  targeting  of  rockfish  using  hook 
and  line  gears,  both  commercial  and 
recreational,  to  achieve  lower  mortality 
on  overfished  species  (67  FR  1555, 

1574,  January  11,  2002).  NMFS  will 
forward  this  request  to  the  Council  for 
consideration  and  additional  analysis 
and  encourages  the  commenter  to  follow 
up  with  their  representatives  on  the 
Council  and  its  advisory  bodies; 
however,  based  on  the 
recommendations  of  the  Council,  this 
final  rule  does  not  eliminate  the  two 
month  closure. 

Comment  4:  CDFG  does  not  support 
applying  the  requirement  for  a  full 
offload  of  fish  prior  to  the 
commencement  of  a  new  fishing  trip  to 
the  limited  entry  fixed  gear  and  open 
access  fisheries.  Also,  (]DFG  stated  they 
had  concerns  about  conflicting 
information  in  the  EIS  relative  to  the 
fiscal  impacts  of  this  requirement. 

^  Response:  Existing  regulations 
essentially  require  a  full  offload  before 
the  start  of  a  new  fishing  trip;  these 
regulations  include  the  definition  of 
landing  at  §660.11,  and  specifications 
and  management  measures  on  landings 
at  §  660.60(h)(2),  which  apply  to  the 
limited  entry  fixed  gear  and  open  access 
fisheries.  Specifically,  the  regulations 
require  that  once  transfer  of  fish  begins 
at  an  offload,  all  fish  onboard  are 
counted  as  part  of  that  landing  and  must 
be  recorded  as  such.  While  this  implies 
that  all  fish  must  be  off  the  ves.sel  before 
starting  the  next  fishing  trip,  a 
prohibition  would  make  it  clearer.  The 
new  prohibition  in  §660.12  corresponds* 
to  these  existing  provisions,  makes  the 
requirement  explicit,  and  mirrors  the 
existing  prohibitions  for  the  limited 
entry  trawl  fisheries  at 
§  660.1 12(h)(l)(xv)  and  (d)(8).  Therefore, 
as  discus.sed  in  the  EIS,  the  impacts  of 
the  new  prohibition  in  §660.12  are  not 
expected  to  he  considerable  because 
current  practices  already  comply  with 
the  existing  regulations.  Because  the 
changes  to  regulations  in  this  rule 
essentially  correspond  to  existing 
regulations  and  to  current  practices,  no 


changes  are  made  in  response  to  this 
comment. 

CDFG  expressed  concerns  about  fiscal 
impacts  and  statements  in  the  EIS  that 
CDFG  considered  to  be  conflicting,  but 
NMFS  notes  that  one  statement 
concerns  the  presence  of  costs  while  the 
other  the  magnitude  of  the  co.sts.  The 
quoted  text  states  this  measure  would 
“increase  costs”  and  would  result  in 
“no  considerable  change  in  impacts”. 
NMFS  believes  a  small  increase  in  costs, 
like  the  one  anticipated  in  this  ca.se, 
could  result  in  no  considerable  change 
in  impacts. 

CDFG  also  stated  that  it  was  unclear 
whether  the  current  practice  of  split 
deliveries  would  still  be  permissible. 
NMFS  points  out  that  split  deliveries 
are  allowed  under  current  federal 
regulations,  although  a  state  may  have 
more  restrictive  state  regulations.  This 
final  rule  does  not  change  that.  In  the 
limited  entry  fixed  gear  and  open  access 
fisheries,  how  the  landing  is  delivered 
and  recorded  on  a  state  fish  receiving 
ticket  is  addressed  under  state 
regulation  and  should  comply  with 
federal  requirepients. 

Regarding  the  need  for  the  change  in 
regulations,  NMFS  notes  that  during  the 
development  of  the  trawl  rationalization 
program,  a  prohibition  was  added  to 
make  it  explicit  that  the  requirements  at 
§660.11  and  §  660.60(h)(2)  require  all 
fish  to  be  offloaded  before  starting  a  new 
fishing  trip.  However,  the  same 
prohibition  was  not  implemented  for 
the  limited  entry  fixed  gear  and  open 
access  fisheries  through  that  rule 
because  that  rule  focicsed  on  the  limited 
entry  trawl  fisheries.  Therefore,  the 
prohibition  it;  added  as  part  of  this  rule 
and  applies  to  the  limited  entry  fixed 
gear  and  open  access  Fisheries  in 
addition  to  the  limited  entry  trawl 
fisheries  (except  for  processing  vessels 
in  the  mothership  and  catcher/processor 
sectors).  The  requirements  at  §  660.1 1 , 

§  660.60(h)(2),  and  now  the  prohibition 
at  §  660.1 2(a)(ll)  support  catch 
accounting  and  provide  for  enforcement 
of  harvest  limits  by  making  it  clear 
which  fishery  information  (such  as 
vessel  monitoring  system  data,  fishery 
declaration  data,  observer  data,  logbook 
data  (if  applicable),  per  trip  limits,  ^tc.) 
applies  to  the  fish  being  reported  as  part 
of  that  landing. 

Finally,  NMFS  specifically  requested 
comments  on  this  issue  in  the  proposed 
rule  for  this  action  and  only  CDFG 
submitted  comments  regarding  the 
matter.  No  comments  were  received  on 
this  issue  during  the  comment  period  on 
the  draft  EIS  or  the  final  EIS. 

Comment  5:  CDFG  noted  several 
inconsi.stencies  between  numbers  in  the 
preamble  of  the  proposed  rule  with 
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numbers  in  the  proposed  regulations; 
the  numbers  in  regulation  were  ail 
correct  but  some  incorrect  numbers 
published  in  the  preamble  text. 

Response:  NMFS  acknowledges  the 
errors  in  the  preamble  of  the  propo.sed 
rule.  NMFS  has  thoroughly  revirjwod 
the  regidations  that  are  implemented  in 
this  final  rule  and  has  found  no  errors 
requiring  correction  from  what  was 
proposed  in  the  regulatory  text. 

Comment  6:  NMFS  should  reconsider 
the  2007  proposal  for  a  license 
limitation  program  for  the  open  access 
fishery. 

Response:  At  its  March  2009  meeting, 
the  Council  voted  for  a  registration  only 
program  for  the  open  access  fishery,  and 
did  not  choose  to  implement  a 
Federally-permitted  limited  access 
program  in  the  commercial  open  access 
groundfish  fishery.  Deciding  whether  or 
not  to  ioiplement  a  program  that  limits 
participation  in  the  open  access  fishery 
was  not  discussed  in  the  proposed  rule 
and  is  not  part  of  this  final  rule. 

Comment  7: 3’he  United  States 
Department  of  the  Interior  stated  they 
have  no  comments. 

Response:  NMFS  appreciates  the 
Department  of  the  Interior  submitting  its 
no  comment  conclusion. 

Changes  From  the  Proposed  Rule 

This  final  rule  contains  some 
modifications  to  the  proposed  rule  to 
reflect  the  Council’s  inseason 
recommendations  made  at  its  November 
2012  meeting.  This  rule  also  includes 
changes  to  the  deficit  carryover 
provisions  as  a  consequence  of  the 
geographic  split  of  lingcod  in  the 
shorebased  IFQ  fishery.  NMFS  made 
these  minor  adjustments  to  the  2013- 
2014  harvest  specifications  and 
management  measures  in  response  to 
updated  fishery  information  and  to 
further  refine  regulations  consistent 
with  the  intent  of  the  proposed 
regulations. 

The  Council  reviews  the  most  recent 
and  best  available  scientific  information 
at  each  of  its  meetings  to  determine 
whether  potential  changes  to  routine 
management  measures  are  appropriate. 
These  changes  have  the  intent  to 
achieve,  to  the  extent  possible,  but  not 
exceed,  ACLs  of  target  species,  while 
fostering  the  rebuilding  of  overfished 
stocks.  At  its  November  3-7  meeting  in 
Co.sta  Me.sa,  (iA,  the  Council,  in 
consultation  with  Pacific  Coast  Treaty 
Indian  Tribes  and  the  States  of 
Washington,  Oregon,  and  California, 
recommended  changes  to  the  2013-2014 
proposed  groundfish  management 
measures  based  upon  updated  fishery 
information  and  subsequent  inseason 
management  needs.  These  changes:  (1) 


Decrease  .sablefish  limits  in  the  Limited 
Entry  Daily  Trip  Limit  (DTL)  fi.shery 
North  of  30°  N.  lat.;  (2)  Modify  trip 
limits  for  .sablefish  in  the  Open  Access 
fishery  North  of  30°  N.  lat.;  and,  (3) 
revise  Washington  State  recreational 
groundfish  fi.shery  management 
measures  in  Marine  areas  3  and  4  to  be 
more  precautionary. 

Limited  Entry  (LE)  Fixed  Gear  Fishery 
Management  Measures 

Sablefish  Daily  Trip  Limit  (DTL)  Trip 
Limits  North  of  36°  N.  lat. 

To  ensure  that  harvest  opportunities 
for  this  stoek  do  not  exceed  the  LE  fixed 
gear  sablefish  DTL  allocation  north  of 
36°  N.  lat.,  the  Council  considered 
decreases  to  2013  trip  Hmits  and  the 
potential  impacts  on  overall  catch  levels 
from  trip  limits  in  the  propo.sed  rule. 
Since  publication  of  the  propo.sed  rule, 
model-based  landings  projections  of  the 
LE  fixed  gear  sablefish  DTL  fishery 
north  of  30°  N.  lat.  were  made  for  2013 
by  the  Council’s  Groundfish 
Management  Team  (GMT).  The.se 
projections  were  made  ba.sed  on  the 
most  recent  information  available  under 
the  current  2012  trip  limit  scenario,  and 
predicted  a  harvest  attainment  of  129 
percent  to  158  percent,  depending  on 
the  range  of  possible  fuel  pirices  which 
would  subsequently  affect  fishing  effort, 
in  excess  of  this  fishery’s  harvest 
guideline  under  the  status  quo  trip 
limits.  An  overage  by  the  northern  LE 
fixed  gear  sablefish  DTL  fishery  could 
result  in  an  overage  of  the  northern 
sablefish  ACL. 

Therefore,  the  Council  recommended 
and  NMFS  is  implementing  trip  limit 
changes  for  the  LE  fixed  gear  sablefish 
DTL  fishery  in  2013  north  of  36°  N.  lat. 
that  decrease  LE  fixed  gear  sablefish 
DTL  fishery  limits  from  those  suggested 
in  the  proposed  rule  from  “1,100  lb  (499 
kg)  per  week,  not  to  exceed  4,200  lb 
(1,905  kg)  per  2  months”  tt)  “950  lb  (431 
kg)  per  week,  not  to  exceed  2,850  lb 
(1293  kg)  per  2  months”  for  periods  1- 
6.  This  change  in  trip  limits  is  not 
anticipated  to  increase  projected 
impacts  to  overfished  species  and  is 
anticipated  to  help  maintain  mortality 
levels  within  the  northern  sablefish 
ACL. 

Open  Access  (OAf  Fixed  Gear  Fishery 
Management  Measures 

Sablefish  Daily  Trip  Limit  (DTL)  Trip 
Limits  North  of  36°  N.  lat. 

To  ensure  harvest  opportunities  for 
the  OA  fixed  gear  sablefish  DTL  fishery, 
and  that  its  harve.st  guideline  north  of 
36°  N.  lat.  is  attained  without  being 
exceeded,  the  Council  considered 
decreases  to  trip  limits  for  sablefish  in 


this  fishery  and  the  potential  impacts  on 
overall  catch  levels.  The  Council’s  GMT 
made  model-based  landings  projections 
of  the  OA  fixed  gear  sablefish  DTL 
fishery  north  of  36°  N.  lat.  for  2013. 
These  projections  were  based  on  the 
most  recent  information  available  under 
the  current  2012  trip  limit  .scenario,  and 
projected  a  harvest  of  88  percent  (257 
mt)  of  this  fishery’s  harvest  guideline 
(291  mt  in  2013)  under  the  status  quo 
trip  limits.  At  the  November  Council 
meeting,  the  Groundfish  Advisory  Sub¬ 
panel  (GAP)  requested  an  alternative 
trip  limit  structure  for  the  Open  Access 
North  fishery  to  facilitate  more  viable 
fishing  opportunities  throughout  the 
.sea.s®n  when  participants  are  more 
active  in  the  fishery,  largely  due  to 
weather  considerations.  The  approach 
the  Council  recommended  was  to 
reduce  trip  limits  in  Period  6,  in  order 
to  iiuTease  the  limits  for  Periods  1 
through  5. 

Therefore,  the  Council  recommended 
and  NMFS  is  implementing  trip  limit 
changes  for  the  OA  fixed  gear  sablefish 
D'l’L  fishery  north  of  36°  N.  lat.  that 
adjust  OA  fixed  gear  sablefish  DTL 
fi.shery  limits  from  “300  lb  per  day  (136 
kg),  or  one  landing  per  week  of  up  to 
610  lb  (277  kg),  not  to  exceed  1,220  lb 
(553  kg)  per  two  months”  for  periods  1- 
6  as  suggested  in  the  proposed  rule  to 
“300  lb  (l36  kg)  per  day,  or  one  landing 
j)er  week  of  up  to  700  lb  (318  kg),  not 
to  exceed  1,400  lb  (635  kg)  per  2 
months”  for  periods  1-5  and  “300  lb 
(136  kg)  per  day  or  one  landing  per 
week  up  to  300  lb  (136  kg),  not  to 
exceed  600  lbs  (272  kg)  per  two 
months”  for  period  6  in  2013. 

Washington  Recreational  Groundfish 
Fishery  Management  Measures 

The  Washington  State  Department  of 
Fish  and  Wildlife  (WDFW)  briefed  the 
Council  at  its  September  and  November 
meetings  that  the  recreational 
bottomfish  fishery  would  exceed  its 
yelloweye  rockfish  harvest  guideline, 
and  that  the  state  had  taken  emergency 
action  to  close  the  fishery  in  Neah  Bay 
and  La  Pu.sh  bt)ginning  on  September  4 
for  the  remainder  of  the  year.  In  order 
to  prevent  the  Washington  recreational 
bottomfish  fishery  from  exceeding  its 
harvest  guideline  in  2013  and  2014, 
WDFW  requested  more  precautionary 
■  management  measures  for  the 
Washington  north  coast  area  (Marine 
Areas  3  and  4),  which  the  Council 
approved  for  2013  and  2014  during  its 
consideration  of  inseason  management 
measures  at  its  November  meeting. 

Management  measures  approved  for 
the  north  coast  for  2011-2012  restrict 
the  recreational  bottomfish  fishery  to 
the  area  shoreward  of  20  fathoms  from 
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June  1  to  September  30,  except  on  days 
open  to  the  halibut  fishery.  Management 
measures  approved  for  the  north  coast 
for  2013-2014  now  restrict  the 
recreational  bottomfish  fishery  to  the 
area  shoreward  of  20  fathoms  from  May 
1  to  September  30,  except  on  days  open 
to  the  halibut  fishery.  On  days  that  the 
halibut  fishery  is  open,  no  bottomfish 
except  lingcod.  Pacific  cod,  and 
sablefish  can  be  retained  seaward  of  20 
fathoms.  The  proposed  changes  to  the 
recreational  management  measures  from 
the  proposed  rule  are  specific  to  the 
north  coast  (Marine  Areas  3  and  4)  as 
the  majority  of  Washington  states’ 
yelloweye  encounters  occur  in  this  area. 
Restricting  the  bottomfish  fishery  to 
shallower  water,  and  starting  at  a  more 
precautionary  earlier  date,  will  reduce 
encounters  with  yelloweye  rockfish  and 
improve  survivability  of  released  fish. 
Those  more  restrictive  management 
mea.sures  are  anticipated  to  allow 
Washington  to  stay  within  their  2013- 
2014  harvest  guideline  of  2.9  rnt. 

Therefore,  the  (Council  recommended 
and  NMFS  is  implementing  changes  to 
the  Washington  recreational  fisheries  for 
2013-2014  for  Marine  Areas  3  and  4,  to 
restru:t  the  recreational  bottomfish 
fishery  to  the  area  shoreward  of  20 
fathoms  from  May  1  to  September  30, 
except  on  days  open  to  the  halibut 
fishery,  in  which  no  bottomfish  except 
lingcod.  Pacific  cod,  and  .sablefish  can 
he  retained  seaward  of  20  fathoms. 

These  adjustments  to  recreational 
fishery  management  measures  are  not 
expected  to  result  in  greater  impacts  to 
overfished  species  than  originally 
projected  through  the  end  of  2013  or 
2014. 

Geographic  Split  of  Lingcod  in  the 
Shorebased  IFQ  Program 

Consistent  with  what  was  proposed, 
NMF.S  is  dividing  lingcod  management 
north  and  .south  of  40°10'  N.  lat. 
beginning  in  2013.  Regulations  at 
§6B0.140(c)(3){vii)(A){7)  specify  how  to 
reallocate  quota  share  (QS)  for  an  IFQ 
species  getting  subdivided  by  area, 
which  would  be  done  for  QS  permits 
and  their  as.sociated  QS  accounts 
beginning  in  2013.  In  the  proposed  rule. 
NMFS  proposed  subdivided 
accumulation  limits  in  the  tables  that 
describe  QS  control  limits  at 
§6H0.140(d)(4)(i)(C)  and  the  quota 
pound  (QP)  vejssel  limits  at 
§660.140(eJ(4)(i),  but  did  not  propose  a 
methodology  for  subdividing 
accumulation  limits  in  regulation  at 
§  6H0.140(c)(3)(vii)  for  use  in  future 
reallocations.  Since  the  proposed  rule 
published,  NMFS  has  noted  that  the 
regulations  aLso  do  not  specify  how  to 
address  carryover  in  the  shoreha.sed  IFQ 


program  when  there  is  an  area 
subdivision  either  within  the  carryover 
provisions  at  §  Fi60. 140(e)(5),  or  within 
the  provisions  addressing  changes  in 
management  areas  or  subdivision  of  a 
species  group  as  specified  at 
§600.14()(c)(3)(vii).  The  Council  and 
NMFS  will  need  to  consider  how 
reallocations  affect  surplus  carryover, 

QS  control  limits  (including  aggregate 
non-whiting  groundfish  species),  vessel 
limits  (including  aggregate  non-whiting 
groundfish  species),  and  potentially,  a 
different  solution  to  deficit  carryover. 
However,  for  deficit  carryover  an 
immediate  solution  is  necessary  hecau.se 
deficit  carryover  of  the  previously 
coastwide  lingcod  QP  could  occur  on 
January  1,  2013.  The  addition  of 
provisions  addre.ssing  deficit  carryover 
in  this  context  is  a  logicial  extension  of 
what  was  proposed.  Accordingly  NMFS 
is  implementing  changes  with  this  final 
rule  at  §660.140(e)(5)(ii)  to  not  allow 
carryover  of  a  deficit  into  the  following 
year  for  an  IFQ  species  that  has  had  a 
change  in  management  areas  or 
subdivision  of  a  species  group  as 
specified  at  §  660.140(c)(3)(vii).  In  2013, 
for  any  vessel  account  with  a  negative 
balance  of  coastwide  lingcod  QP  that 
would  have  been  carried  over  from 

2012,  NMF.S  will  assume  a  balance  of 
zero  rather  than  a  negative  balance  prior 
to  any  2013  QP  transfers  of  lingcod  into 
that  ves.sel  account.  This  change  is 
expected  to  impact  very  few,  if  any, 
vessel  accounts  in  2013.  Any  biological 
or  socioeconomic  impacts  are  expected 
to  he  minimal  and  within  the  range 
previously  considrired. 

Classification 

The  Administrator,  Northwest  Region, 
NMFS,  has  determined  that  the  201.3- 
2014  groundfish  harvest  specifications 
and  management  measures,  which  this 
final  rule  implements,  are  consistent 
with  the  national  standards  of  the 
Magnuson-St evens  Act  and  other 
applicable  laws. 

NMh’S  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  pursuant 
to  5  U.S.C.  .553(d)(3),  so  that  this  final 
rule  may  become  effective  on  Januai«\’  1, 

2013.  Leaving  the  2012  harvest 
specifications  and  management 
measures  in  place  could  cause  harm  to 
some  stocks  because  thn.se  management 
measures  are  not  based  on  the  most 
current  .scientific  information;  in 
addition,  it  could  cause  drastic- 
management  changes  later  in  the  year  to 
prevent  exceeding  some  lower  2013 
harvest  specifications  once  they  are 
implemented.  For  example,  the 
sablefish  ACL  and  commercial  trip 
limits  for  the  area  north  of  36°  N.  lat.  are 
lower  in  2013  than  in  2012.  If  changes 


to  reduce  sablefish  trip  limits  are 
delayed,  higher  sablefi.sh  trip  limits  will 
remain  in  place.  If  those  higher  trip 
limits  are  caught  in  the.se  commercial 
fisheries  early  in  the  year,  it  could  cause 
severe  restrictions  and  potential 
closures  later  in  the  year.  Additionally, 
if  c:hanges  to  management  measures  that 
could  reduce  catch  of  sablefish  are 
delayed  it  could  increase  the  risk  of 
exceeding  the  lower  2013  ACL.  Because 
this  final  rule  also  increases  the  catch 
limits  for  several  species  for  2013, 
leaving  2012  harvest  specifications  in 
place  could  unnecessarily  delay  fishing 
opportunities  until  later  in  the  year, 
potentially  reducing  the  total  catch  for 
these  species  in  2013.  Thus,  a  delay  in 
effect ivene.ss  could  ultimately  cau.se 
economic  harm  to  the  fishing  industry 
and  associated  fishing  communities  or 
result  in  harvest  levels  inconsistent  with 
the  best  available  scientific  information. 
As  a  result  of  the  potential  harm  to  fish 
stocks  and  fishing  communities  that 
could  be  caused  by  delaying  the 
effectiveness  of  this  final  rule,  NMFS 
finds  good  cause  to  waive  the  30-day 
delay  in  effectiveness. 

NMk’S  also  finds  good  cause  to  waive 
prior  public  notice  and  comment  on  the 
changes  to  the  proposed  rule  in 
response  to  the  Council’s  inseason 
recommendations  for  revisions  to 
groundfish  fishery  management 
measures.  NMFS  finds  good  cause 
under  5  U.S.C.  553(h)  because  notice 
and  comment  would  be  impracticable 
and  contrary  to  the  public  interest. 

Providing  prior  notice  and 
opportunity  to  comment  on  the 
Council’s  inseason  recommendations 
would  be  impracticable  because 
managing  the  fishery  pursuant  to  the 
best  scientific  information  available 
requires  that  these  changes  be  in  place 
by  January  1,  2013.  Because  the  Council 
met  in  November  2012,  there  was  not 
sufficient  time  after  receiving  the 
Council's  recommendations  to  issue  a 
proposed  rule  and  allow  for  public 
comment  before  these  actions  needed  to 
he  in  effect.  Affording  the  time  for  prior 
notice  and  opportunity  for  public 
comment  would  have  prevented  NMF.S 
from  managing  fisheries  using  the  best 
available  science  to  approach,  without 
exceeding,  the  ACLs  for  federally 
managed  species  in  accordance  with  the 
FMP  and  applicable  law.  The  Council’s 
recommendations  are  modifications  to 
routine  managemeiit  measures  that 
adaptively  respond  to  updated  fishery 
information.  If  the  harvest  specifications 
contained  in  this  rule  become  final  prior 
to  the  Council’s  recommend  inseason 
modifications,  then  harvesting  at  the 
beginning  of  2013  could  occur  in  a 
manner  inconsi.stent  with  the  most 
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recent  scientific  information,  which 
would  be  contrary  to  NMF’S’  legal 
mandate  under  the  MSA. 

In  addition,  delaying  the 
implementation  of  the  Council’s 
inseason  recommendations  to  allow  for 
prior  notice  and  public  comment  would 
be  contrary  to  the  public  intere.st. 
Delaying  implementation  could  result  in 
potential  barm  to  both  fish  stocks  and 
fishing  communities.  For  example,  the 
Ckjuncil’s  review  of  the  l)est  available 
information  indicated  that  reduced 
limited  entry  commercial  trip  limits  are 
necessary  for  sablefish  in  the  area  north 
of  3(i°  N.  lat.  'I’hese  reduced  limits  must 
be  in  place  at  the  beginning  of  period  1 
(January-February)  to  reduce  the 
likelihood  of  exceeding  the  sablefish 
ACL  and  minimize  the  need  for  drastic 
reductions  in  harvest  later  in  the  year, 
which  could  cau.se  significant  economic 
harm  to  fishing  communities  that  rely 
on  this  fishery.  The  increa.sed 
opportunities  earlier  in  the  year  for  the 
OA  fixed  gear  fi.shery  are  also  important 
to  fishing  communities  and  it  would  be 
contrary  to  the  public  interest  to  not 
allow  these  fishermen  access  to  harvfist 
limits  that  are  based  on  tlu*  best 
.scientific  information  available. 
Similarly,  reducing  tbe  potential  for 
yelloweye  rockfish  mortality  to  exceed 
the  recreational  groundfish  yelloweye 
rockfish  harvest  guideline  is  imjiortant 
for  rebuilding  overfished  stocks.  A  delay 
in  implementation  of  the  Council's 
recommendations  would  impair 
achievement  oHhe  FCCFMF  goals  and 
objectives  of  managing  for  appropriate 
harvest  levels  while  providing  for 
fishing  anel  marketing  opportunities. 
Ultimately,  taking  the  time  necees.sary  for 
fidl  notice  and  comment  ndemaking 
and  a  delay  in  effectiveness  could  cau.se 
ejconomic  harm  to  the  fishing  industry 
and  associate^d  fishing  e:e)mmunities,  in 
addition  to  adversely  affee;ting  fish 
stocks. 

Ae;ce)rdingly,  for  the  reasons  stated 
above,  NMFS  also  finds  good  cau.se  to 
waive  prior  notice  and  comment  on  the 
cbangees  from  the  jeropeesed  rule. 

NMFS  prepared  an  FEIS  for  the  2013- 
2014  groundfish  harvest  specifications 
and  management  measures.  The 
Environmental  Protection  Agency 
published  a  notice  of  availability  for  tbe 
FEIS  on  October  12,  2012  (77  FR 
02232.5.)  A  copy  of  the  FEIS  is  available 
online  at  http://xvww.pcoiinril.org/.  In 
approving  tbe  2013-2014  groundfish 
harvest  specifications  and  management 
measures,  NMFS  issued  a  Record  of 
Decision  (ROD)  identifying  the  selected 
alternatives.  A  i:opy  of  the  ROD  is 
available  from  NMFS  (see  ADDRESSES). 


This  final  rule  has  been  iletermined  to 
be  not  significant  for  purposes  of 
Executive  Order  12800. 

A  final  regulatory  flexibility  analysis 
(FRFA)  was  prepared.  The  FRFA 
incorporates  the  IRFA,  a  summary  of  the 
significant  issues  raised  by  the  public 
comments  in  response  to  the  IRFA, 
NMF’S’  respon.ses  to  those  comments, 
and  a  summary  of  the  analyses 
completed  to  support  the  action.  A  copy 
of  the  FRFA  is  available  from  NMF.S 
(see  ADDRESSES)  and  a  summary  of  the 
FRFA,  per  the  reijuirements  of  5  U.S.O. 
0()4(a),  follows; 

NMFS  received  no  comments  to  the 
RIR/IRFA.  While  none  of  the  comments 
specifically  addressed  the  IRFA,  the  first 
four  comments  discussed  in  the  final 
rule  concerned  direct  socio-economic 
implications  of  this  rule  on  small 
commercial  entities,  fhere  were 
requests  for  trip  limit  adjustments  for 
open  access  sablefish  (Uomment  1)  and 
for  blackgill  rockfish  (Uomment  2),  for 
changes  in  the  nearshore  (California 
groundfish  season  (U.omment  3),  and 
clarification  that  existing  regulations 
essentially  require  a  full  offload  before 
the  .start  of  a  fishing  trip  ((Comment  4). 
(Comments  1-3  reflect  requests  for 
changes  that  may  positively  affect  one 
.set  of  small  entities,  but  negatively 
affect  others.  Trip  limits  and  sea.sous  are 
designed  to  keep  catch  below  2013- 
2014  A(CL.s  and  reflect  changes  in  stock 
assessment  data,  current  allocation 
formulas  among  the  fleets,  and  .striving 
to  achieve  the  goal  of  a  year-round 
fishery.  To  keep  within  the  ACLs, 
increases  in  bimonthly  trip  limits  or 
increasing  a  season  by  tw'o  months  in 
the  Ixiginning  of  the  year  would  need  to 
be  balanced  again.st  decreasing  trip 
limits  later  in  the  year  or  ending  the 
season  earlier  in  the  year.  Tbe  impacts 
of  the  new  clarifying  regulations  on 
offloading  ((Comment  4)  are  not 
expected  to  be  considerable  because 
current  practices  already  comply  with 
the  exi.sting  regulations  which  were 
clarified  in  this  rule.  The  new 
regulations  in  this  rule  do  not  create 
new  requirements  but  rather  clarify 
existing  practices. 

NMFS  agrees  that  the  (Council’s 
choice  of  preferred  alternatives  would 
best  achieve  the  (Council’s  objectives 
while  minimizing,  to  the  extent 
practicable,  tbe  adverse  effects  on 
harvesters,  processors,  fishing  support 
industries,  and  as.sociated  communities. 
The  preamble  above  provides  a 
statement  and  need  for,  and  objective  of 
this  rule.  The  MSA  provides  the 
statutory  basis  for  this  rule.  No 
duplicative,  overlapping,  or  confiicting 
Federal  rules  have  been  identified.  This 
final  rule  would  not  introduce  any 


c;hanges  to  current  reporting, 
recordkeeping,  and  other  complicance 
requirements. 

This  rule  regulates  businesses  that 
harvest  groundfish.  This  rule  directly 
affects  limited  entry  fixed  gear  permit 
holders,  trawl  QS  and  whiting  catch 
history  endorsed  permit  holders  (which 
includes  shoreba.sed  whiting 
processors),  tribal  vessels,  charterboat 
vessels,  and  open  access  vessels.  QS 
bolders  are  directly  affected  bef:ause  the 
amount  of  QP  they  ret.eive  based  on 
their  Q.S  are  affected  by  the  ACLs. 

Vessels  that  fish  under  the  trawl 
rationalization  program  receive  their  QP 
from  the  QS  holders,  and  thus  are 
indirectly  affected  if  they  only  own 
ve.s.sel  accounts  rather  than  QS, 

Similarly,  mothership  proce.ssors  are 
indirectly  affected  as  they  receive  the 
fish  they  process  from  limited  entry 
permits  that  are  endorsed  with  whiting 
catch  history  a.ssignments.  According  to 
the  Small  Business  Administration 
(SBA),  a  small  commercial  harve.sting 
busine.ss  is  one  that  has  annual  receipts 
under  .$4.0  million,  a  small  charter  boat 
business  is  one  that  has  annual  receipts 
under  $7.0  million,  and  a  small 
processor  is  one  that  employs  .500 
(inq)Ioye(?s  or  fewer.  To  determine  the 
number  of  small  entities  potentially 
affected  by  this  rub;,  NMF.S  reviewed 
analyses  of  fish  ticket  data  and  limited 
entry  permit  data.  NMFS  also  reviewed 
the  ELS  associated  with  this  rulemaking. 
The  EIS  includes  information  on 
charterboat,  tribal,  and  open  access 
fleets,  available  cost-earnings  data 
developrid  by  Northwe.st  Fisheries 
.Science  (ienter  (NWFSU).  NMFS  also 
reviewed  njspon.ses  a.s.sociated  with  the 
permitting  proce.ss  for  the  trawl 
ra t  i f )n a  1  i  za t  i on  p rogram — a  p  pi  i ca n  t  s 
were  asked  if  they  considered 
themselves  a  small  busine.ss  based  on 
.SBA  definitions.  Tins  rule  would 
nigulate  businesses  that  harvest 
groundfish. 

NMF.S  makes  the  following 
conclusions  ba.sed  primarily  on  analyses 
associated  with  fish  ticket  data  and 
limited  entry  permit  data,  available 
employment  data  provided  by 
proce.ssors,  information  on  the 
charterboat  and  tribal  fleets,  available 
industry  responses  to  on-going  surveys 
on  ownership,  current  permit 
information,  and  the  ELS  as.sociated  with 
this  rulemaking.  As  part  of  the 
permitting  proce.s.s  for  the  trawl 
rationalization  program,  app)licant.s  were 
asked  if  they  considered  themselves  a 
small  business.  QS  were  initially 
allocated  to  16H  limited  entry  trawd 
permit  bolders  (permits  held  by  catcher 
proc«!ssors  did  not  receive  QS,  while 
one  limited  entry  trawl  permit  did  not 
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apply  lo  receive  QS)  and  to  10  whiting 
processors.  36  limited  entry  permits  also 
have  mothership/catcher  vessel 
endorsements  and  catch  history 
a.ssignments.  Because  many  of  these 
permits  were  owned  by  the  same  entity, 
these  initial  allocations  were 
consolidated  into  138  QS  permits/ 
accounts.  Of  the  166  limited  entry 
permits  that  received  QS,  25  limited 
entry  trawl  permits  are  either  owned  or 
closely  associated  wilh  a  “large” 
shoreba.sed  proce.ssing  company  or  with 
a  non-profit  organization  that  considers 
it.self  a  “large"  organization.  Nine  other 
permit  owners  indicated  that  they  were 
“large”  companies.  Almost  all  of  the.se 
large  companies  are  associated  with  the 
shorebased  and  mothership  whiting 
fisheries.  The  remaining  132  limited 
entry  trawl  permits  are  likely  held  by 
“small”  companies.  Of  the  10 
shorebased  processing  companies 
(whiting  first  receivers/processors)  that 
received  whiting  QS,  three  are  “small” 
entities. 

There  are  222  fixed  gear  limited  entry 
permits  with  164  of  the.se  permits 
endor.sed  for  sahlefish-  Currently  105  of 
these  .sahlefish  permits  are  stacked  onto 
42  vessels.  Open  access  vessels  are  not 
federally  permitted  so  counts  based  on 
landings  can  provide  an  e.stimate  of  the 
fleet.  In  2011,  682  directed  open  access 
vessels  fished  while  284  incidental  open 
access  vessels  fished  for  a  total  of  96(> 
vessels.  Over  the  2005-2010  period, 
1,583  different  directed  open  access 
vessels  fished  and  837  different 
incidental  open  access  ve.ssels  fished  for 
a  total  of  2,420  different  vessels. 
According  to  the  EIS,  over  the  2008- 
2010  period,  447  to  470  charterboats 
participated  in  the  grOundfish  fishery, 
riie  four  tribal  fleets  sum  to  a  total  of 
54  longline  vessels,  5  whiting  trawlers, 
and  5  non-whiting  trawders,  for  a  grand 
total  of  64  vessels.  Available 
information  on  average  revenue  per 
vessel  .sugge.sts  that  all  the  entities  in 
these  groups  can  be  considered  small. 
'I'he  above  analysis  suggests  that  there 
are  approximately  1,400  small  entities 
involved  in  the  fishery. 

These  regulations  implement  the 
Council's  preferred  alternative.  The  key 
economic  effects  of  the  Council’s 
alternatives  and  the  other  alternatives 
were  described  in  detail  in  the  proposed 
rule  for  this  action.  The  economic 
effef:ts  of  the  Council’s  preferred 
alternative  were  compared  with  the  no 
action  alternative  where  the  no  action 
alternative  reflects  maintaining  2011- 
2012  harvest  specifications  and 
management  measures  into  2013-2014. 
Compared  with  no  action,  under  the 
Council’s  preferred  alternative,  total 
shoreside  ex-vessel  revenue  is  projected 


to  decline  by  $9,174  million  (-9.8 
percent)  and  accounting  net  revenues  by 
.$4,510  ( -  14.7  percent).  The  nearshore 
open  access  fleet  would  see  projected 
revenues  increase  by  .$0,539  million 
(+12.8  percent).  All  other  shoreside 
directed  groundfish  sectors  would 
experience  ex-ves.sel  revenue  decreases 
from  no  action  under  the  (>)uncirs 
preferred  alternative;  whiting  trawl  by 
$0,278  million  ( -  1.2  percent),  non¬ 
whiting  trawl  by  $3,175  million  ( — 11.8 
percent),  limited  entry  fixed  gear  by 
$3,782  million  ( -  19.8  percent),  non¬ 
nearshore  open  access  by  $1,436  million 
(  -  18.7  percent),  and  Tribal  groundfish 
by  .$1,042  million  (-8.8  percent).  Ex¬ 
vessel  revenues  for  limited  entry  fixed 
gear,  non-nearshore  open  access  and 
Tribal  seu'.tors  do  not  vary  across  the 
action  alternatives.  Under  the  preferred 
alternative  and  alternative  1,  angler  trips 
coastwide  are  projected  to  increase  by  ‘ 
1,700  (+0.3  percent)  over  no  action,  with 
all  of  the  increase  occurring  in  the 
Mendocino  and  Sonoma  County  (Fort 
Bragg — Bodega  Bay)  region  of  (’.alifornia. 
No  change  in  angler  effort  is  expected  in 
Washington  or  Oregon.  Alternative  1 
shows  the  greatest  increase  in  angler 
trips  under  the  action. 

Compared  to  the  status  quo  as 
measureul  by  the  no  action  alternative, 
total  ex-vessel  revenue  under  the  final 
regulations  is  projected  to  decline  by 
about  10  percent  ($9.2  million)  and 
accounting  net  revenues  (vessel 
“profits”)  by  15  perc;ent  (.$4.5  million). 
This  is  primarily  due  to  the  decline  in 
the  sahlefish  ACLs,  which  under  no 
action/status  quo  alternative  sum  to 
6,813  mt,  versus  5,451  mt  under  the 
propo.sed  regulations.  This  is  a  20 
percent  decline  in  the  ACL.  Based  on 
sahlefish  prices  u.sed  in  the  analysis, 
declining  sahlefish  revenues  account  for 
about  80  percent  of  the  projected 
decline  of  $9  million.  Under  the 
proposed  regulations,  angler  trips 
coastwide  are  projected  to  increase  by 
1,700  (+0.3  percent)  compared  to  no 
action.  Under  the  final  regulations, 
income  from  commercial  groundfish 
fishing  is  projected  to  decline  by  .$9,274 
million  (  -  10.3  percent).  Income 
impacts  from  recreational  groundfish 
are  expected  to  increase  by  $0,136 
million  (+0.2  percent).  Combined 
coastwide  commercial  plus  recreational 
income  impacts  are  expected  to 
decrease  by  .$9,138  million  (  -  5.6 
percent)  compared  to  the  no  action 
alternative.  (Note  that  for  Pacific 
whiting,  the  2011  total  allowable  catch 
(TAC)  was  used  for  analysis  purposes. 
The  values  of  the  Pacific  whiting  TACs 
will  he  determined  in  April  2013  and 
again  in  2014.  Similarly,  the  analysis 


u.sed  the  2011  Pacific  halibut 
specifications.  Pacific  halibut 
specifications  will  be  known  in  early 
2013  and  early  2014.) 

There  are  no  additional  projected 
reporting,  record-keeping,  and  other 
compliance  requirements  of  this  rule 
not  already  envisioned  within  the  scope 
of  current  requirements.  References  to 
collections-of-information  made  in  this 
action  are  intended  to  properly  cite 
those  collections  in  F’ederal  regulations, 
and  not  to  alter  their  effect  in  any  way. 

No  Federal  rules  have  been  identified 
that  duplicate,  overlap,  or  conflict  with 
this  action.  NMFS  issued  Biological 
Opinions  under  the  Endangered  Species 
Act  (ESA)  on  Augu.st  10,  1990, 
November  26,  1991,  August  28.  1992, 
September  27,  1993,jvlay  14,  1996,  and 
December  15,  1999  pertaining  to  the 
effects  of  the  PCGFMP  fisheries  on 
Chinook  salmon  (Puget  Sound,  Snake 
River  spring/summer.  Snake  River  fall, 
upper  Columbia  River  spring,  lower 
Columbia  River,  upper  Willamette 
River,  .Sacramento  River  winter.  Central 
Valley  spring,  California  coastal),  coho 
salmon  (Central  California  coastal, 
southern  Oregon/northern  Clalifornia 
coastal),  chum  salmon  (Hood  Canal 
summer,  Columbia  River),  .sockeye 
salmon  (Snake  River,  Ozette  Lake),  and 
steelhead  (upper,  middle  and  lower 
Columbia  River,  Snake  River  Basin, 
upper  Willamette  River,  central 
California  coast,  California  Central 
Valley,  .south/central  California, 
northern  (California,  southern 
California).  These  biological  opinions 
have  concluded  that  implementation  of 
the  PCCGFMP  is  not  expected  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  the  jurisdiction  of  NMFS,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 

NMF.S  issued  a  Supplemental 
Biological  Opinion  on  March  11,  2006 
concluding  that  neither  the  higher 
observed  bycatch  of  Chinook  in  the 
2005  whiting  fishery  nor  new  data 
regarding  salmon  bycatch  in  the 
groundfish  bottom  trawl  fishery 
required  a  reconsideration  of  its  prior 
“no  jeopardy”  conclusion.  NMFS  also 
reaffirmed  its  prior  determination  that 
iinplementation-of  the  PCGFMP  is  not 
likely  to  jeopardize  the  continued 
exi.stence  of  any  of  the  affected  ESUs. 
Lower  Columbia  River  coho  (70  FR 
37160,  )une  28,  2005)  and  Oregon 
Coastal  coho  (73  FR  7816,  February  11, 
2008)  were  recently  reli.sted  as 
threatened  under  the  ESA.  The  1999 
biological  opinion  concluded  that  the 
bycatch  of  salmonids  in  the  Pacific 
whiting  fishery  were  almost  entirely 
Chinook  .salmon,  with  little  or  no 
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bycatch  of  coho,  chum,  sockeyc,  and 
steelhead. 

On  December  7,  2012,  NMFS 
completed  a  biological  opinion 
concluding  that  the  groundfish  fishery 
is  not  likely  to  jeopardize  non-salmonid 
marine  species  including  listed 
eulachon,  green  sturgeon,  humpback 
whales,  Steller  sea  lions,  and 
leatherback  sea  turtles.  The  opinion  also 
concludes  that  the  fishery  is  not  likely 
to  adversely  modify  critical  habitat  for 
green  sturgeon  and  leatherback  sea 
turtles.  An  analysis  included  in  the 
same  document  as  the  opinion 
concludes  that  the  fishery  is  not  likely 
to  adversely  affect  green  sea  turtles, 
olive  ridley  sea  turtles,  loggerhead  sea 
turtles,  sei  whales.  North  Pacific  right 
whales,  blue  whales,  fin  whales,  sperm 
whales.  Southern  Resident  killer 
whales,  Guadalupe  fur  .seals,  or  the 
critical  habitat  for  Steller  sea  lions. 

As  Steller  sea  lions  and  humpback 
whales  are  also  protected  under  the 
Marine  Mammal  Protection  Act, 
incidental  take  of  these  species  from  the 
groundfish  fishery  must  be  addressed 
under  MMPA  section  101(a)(3)(E).  On 
February  27,  2012,  NMFS  published 
notice  that  the  incidental  taking  of 
Steller  sea  lions  in  the  West  Coast 
groundfish  fisheries  is  addres.sed  in 
NMFS’  December  29,  2010  Negligible 
Impact  Determination  (NID)  and  this 
fishery  has  been  added  to  the  list  of 
fisheries  authorized  to  take  Steller  .sea 
lions.  77  FR  11493  (Feb.  27,  2012). 

NMFS  is  currently  developing  MMPA 
authorization  for  the  incidental  take  of 
humpback  whales  in  the  fishery. 

On  November  21.  2012,  the  IJ.S.  Fish 
and  Wildlife  Service  (F’WS)  issued  a 
biological  opinion  concluding  that  the 
groundfish  fishery  will  not  jeopardize 
the  continued  existence  of  the  short¬ 
tailed  albatross.  The  (FWS)  also 
concurred  that  the  fishery  is  not  likely 
to  adversely  affect  the  marbled  murrelet, 
California  least  tern,  southern  sea  otter, 
bull  trout,  nor  bull  trout  critical  habitat. 

Pursuant  to  tlxecutive  Order  13175, 
this  final  rvde  was  developed  after 
meaningful  consultation  and 
collaboration  with  Tribal  offif:ials  from 
the  area  covered  by  the  FMP.  Under  the 
Magnuson-Stevens  Act  at  Ifi  U..S.C. 
1852(b)(5),  one  of  the  voting  members  of 
the  Pacific  Council  must  be  a 
representative  of  an  Indian  Tribe  with 
Federally  recognized  fishing  rights  from 
the  area  of  the  Council’s  jurisdiction.  In 
addition,  regulations  implementing  the 
FMP  establish  a  procedure  by  which  the 
Tribes  with  treaty  fishing  rights  in  the 
area  covered  by  the  F’MP  retpiest  new 
allocations  or  regulations  specific  to  the 
Tribes,  in  writing,  before  the  first  of  the 
two  meetings  at  which  the  Council 


considers  groundfish  management 
measures.  The  regulations  at  50  CTR 
660. 50(d)(2)  further  .state  “the  Secretary 
will  develop  Tribal  allocations  and 
regulations  under  this  paragraph  in 
consultation  with  the  affected  Tribe(s) 
and,  insofar  as  possible,  with  Tribal 
con.sensus.”  The  Tribal  management 
measures  in  this  final  rule  have  been 
developed  following  these  procedures. 

List  of  Subjects  in  50  CFR  Part  660 

Fisheries,  Fishing,  and  Indian 
Fisheries. 

Dated:  December  20,  2012. 

Alan  D.  Risenhoover, 

Director,  Office  of  Sustainable  Fisheries, 
performing  the  functions  and  duties  of  the 
Deputy  Assistant  Administrator  for 
Hegulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows; 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES 

■  1 .  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  IJ.S.C.  1801  et  seq.  and  16 
U.S.C.  773  et  seq. 

Subpart  C — West  Coast  Groundfish 
Fisheries 

■  2.  In  §  660.1 1 ,  revise  the  definitions 
for  “('.onservation  area(s)’’  paragraph  (1), 
and  “Fishery  harvest  guideline”  as 
follows: 

§660.11  General  definitions. 

■k  If  *  *  i( 

(hnservation  area(s)  *  *  * 

(1)  Groundfish  Conservation  Area  or 
GCA  means  a  geographic  area  defined 
by  coordinates  expressed  in  degrees 
latitude  and  longitude,  wherein  fishing 
by  a  particular  gear  type  or  types  may 
be  prohibited.  Regulations  at 
§  660.60(c)(3)  describe  the  various 
purposes  for  which  these  GCAs  may  be 
implemented.  Regulations  at  §660.70 
define  coordinates  for  the.se  polygonal 
GCAs:  Yelloweye  Rockfish  Conservation 
Areas,  Cowcod  Conservation  Areas, 
waters  encircling  the  Farallon  Islands, 
and  w'aters  encircling  the  Cordell  Banks. 
GCAs  also  include  Bycatch  Reduction 
Areas  or  BRAs  and  Rockfish 
Conservation  Areas  or  RCAs,  which  are 
areas  closed  to  fishing  by  particular  gear 
types,  bounded  by  lines  approximating 
particular  depth  contours.  RCA 
boundaries  may  and  do  change 
seasonally  according  to  conservation 
needs.  Regulations  at  §§660.70  through 
660.74  define  RCA  boundary  lines  with 
latitude/longitude  coordinates; 


regulations  at  Tables  1  (North)  and  1 
(South)  of  subpart  D,  Tables  2  (North) 
and  2  (South)  of  subpart  E,  and  Tables 
3  (North)  and  3  (South)  of  subpart  F  set 
RCA  sea.sonal  boundaries.  Fishing 
prohibitions  associated  with  GCAs  are 
in  addition  to  those  associated  with  EFH 
Conservation  Areas. 

Fishery  harvest  guideline  means  the 
harvest  guideline  or  quota  after 
subtracting  from  the  TAG,  ACL,  or  ACT 
when  specified,  any  allocation  or 
projected  catch  for  the  Pacific  Coast 
treaty  Indian  Tribes,  projected  research 
catch,  dedifctions  for  fishing  mortality 
in  non-groundfish  fisheries,  and 
deductions  for  EFPs. 

k  It  it  if  k 

m  3.  In  §660.12,  paragraphs  (a)(ll) 
through  (a)(13)  are  redesignated  as 
(a)(12)  through  (a)(14)  and  new 
paragraph  (a)(ll)  is  added  to  read  as 
follows: 

§660.12  General  groundfish  prohibitions. 
***** 

(a)  *  *  * 

(1 1 )  F'ail  to  remove  all  fish  from  the 
vessel  at  landing  (defined  in  §660.11) 
and  prior  to  beginning  a  new  fishing 
trip,  except  for  processing  vessels  in  the 
catcher/processor  or  mothership  sectors 
of  the  Pacific  whiting  fishery. 

■  4.  In  §  660.40,  the  introductory  text 
and  paragraphs  (b),  (e)  and  (f)  are 
revised,  paragraph  (g)  is  removed,  and 
paragraph  (h)  is  redesignated  as 
paragraph  (g)  to  read  as  follows: 

§  660.40  Overfished  species  rebuilding 
plans. 

For  each  overfished  groundfish  stock 
with  an  approved  rebuilding  plan,  this 
section  contains  the  standards  to  be 
used  to  establish  annual  or  biennial 
ACLs,  specifically  the  target  date  for 
rebuilding  the  stock  to  its  MSY  level 
and  the  harvest  control  rule  to  be  used 
to  rebuild  the  stock.  The  harvest  control 
rule  may  be  expre.ssed  as  a  “Spawning 
Potential  Ratio”  or  “SPR”  harvest  rate. 

(b)  Canary  rockfish.  Canary  rockfish 
was  declared  overfished  in  2000.  The 
target  year  for  rebuilding  the  canary 
rockfish  stock  to  Bmsy  is  2030.  The 
harvest  control  rule  to  be  used  to 
rebuild  the  canary  rockfish  stock  is  an 
annual  SPR  harvest  rate  of  88.7  percent. 
***** 

(e)  Pacific  Ocean  Pen:h  (POP).  POP 
was  declared  overfished  in  1999.  The 
target  year  for  rebuilding  the  POP  stock 
to  Bmsy  is  2051.  The  harvest  control  rule 
to  be  used  to  rebuild  the  POP  stock  is 
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an  annual  SPR  harvest  rate  of  86.4 
percent. 

(0  Petrale  Sole.  Petrale  .sole  was 
declared  overfished  in  2010.  The  target 
year  for  rebuilding  the  petrale  sole  stock 
to  Bmsy  is  2016.  The  harvest  control  rule 
is  the  25-5  default  adjustment. 
***** 

5.  In  §  660.50,  paragraphs  (f) 
introductory  text,  (f)(2)(ii),  (0(4),  (g) 
introductory  text,  and  (g)(5)  through  (7) 
are  revised  and  paragraphs  (0(6)  and 
(0(7)  are  added  to  read  as  foHow’s: 

§  660.50  Pacific  Coast  treaty  Indian 
fisheries. 

***** 

(0  Pacific  Coast  treaty  Indian  fisheries 
allocations,  harvest  guidelines,  and  set- 
asides.  Catch  amounts  may  be  specified 
in  this  section  and  in  Tables  la  and  2a 
to  subpart  C  of  this  part.  Trip  limits  for 
certain  species  were  recommended  by 
the  tribes  and  the  Council  and  are 
specified  in  paragraph  (g)  of  this 
section. 

***** 

(2)  *  *  * 

(ii)  The  Tribal  allocation  is  401  mt  in 
2013  and  435  in  2014  per  year.  This 
allocation  is,  for  each  year,  10  percent 
of  the  Monterey  through  Vancouver  area 
(North  of  36°  N.  lat.)  ACL.  The  Tribal 
allocation  is  reduced  by  1.5  percent  for 
estimated  discard  mortality. 
***** 

(4)  Pacific  whiting.  The  tribal 
allocation  for  2012  is  48,556  mt.  The 
tribal  allocations  will  be  announced 
annually  in  the  Federal  Register. 
***** 

(6)  Petrale  sole.  For  petrale  sole,  treaty 
fishing  vessels  are  restricted  to  a 
fleetwide  harvest  target  of  220  mt  each 
year. 

(7)  Yellow'tail  rockfish.  Yellowtail 
rockfish  taken  in  the  directed  tribal  mid¬ 
water  trawl  fisheries  are  subject  to  a 
catch  limit  of  677  mt  for  the  entire  fleet. 

(g)  Pacific  Coast  treaty  Indian  fisheries 
management  measures.  Trip  limits  for 
certain  species  were  recommended  by 
the  tribes  and  the  Council  and  are 
specified  here. 

***** 

(5)  Yellowtail  and  widow  rockfish. 

The  Makah  Tribe  will  manage  the 
midwater  trawl  fisheries  as  follows: 
Landings  of  widow  rockfish  must  not 
exceed  10  percent  of  the  weight  of 
yellowtail  rockfish  landed,  for  a  given 
vessel,  throughouf  the  year.  The.se  limits 
may  be  adjusted  by  the  tribe  inseason  to 
minimize  the  incidental  catch  of  canary 
rockfish  and  widow  rockfi.sh,  provided 
the  catch  of  yellowtail  rockfish  does  not 
exceed  the  fleetwide  catch  limit 
specified  in  paragraph  (f)  of  this  section. 


(6)  Other  rockfish — (i)  Minor 
nearshore  rockfish.  Minor  nearshore 
rockfish  are  subject  to  a  300-lb  (136-kg) 
trip  limit  per  species  or  species  group, 
or  to  the  non-tribal  limited  entry  trip 
limit  for  those  species  if  those  limits  are 
less  restrictive  than  300  lb  (136  kg)  per 
trip.  Limited  entry  trip  limits  for  waters 
off  Washington  are  specified  in  Table  1 
(North)  to  subpart  D,  and  Table  2 
(North)  to  subpart  E  of  this  part. 

(ii)  Minor  shelf  rockfish  and  minor 
slope  rockfish.  Redstripe  rockfish  are 
subject  (o  an  800  lb  (363  kg)  trip  limit. 
Minor  shelf  (excluding  redstripe 
rockfish),  and  minor  slope  rockfish 
groups  are  subject  to  a  300  lb  (136  kg) 
trip  limit  per  species  or  species  group, 
or  to  the  non-tribal  limited  entry  fixed 
gear  trip  limit  for  those  species  if  those 
limits  are  less  restrictive  than  300  lb 
(136  kg)  per  trip.  Limited  entry  fixed 
gear  trip  limits  are  specified  in  Table  2 
(North)  to  subpart  E  of  this  part. 

(iii)  Other  rockfish.  All  other  rockfish, 
not  listed  specifically  in  paragraph  (g)  of 
this  section,  are  subject  to  a  300  lb  (136 
kg)  trip  limit  per  species  or  species 
group,  or  to  the  non-tribal  limited  entry 
trip  limit  for  those  species  if  those  limits 
are  less  restrictive  than  300  lb  (136  kg) 
per  trip.  Limited  entry  trip  limits  for 
waters  off  Washington  are  specified  in 
Tablet  (North)  to  subpart  D,  and  Table 

2  (North)  to  subpart  E  of  this  part. 

(7)  Flatfish  and  other  fish.  Trawl 
vessels  are  re.stricted  to  using  small 
footrope  trawl  gear.  Treaty  fishing 
vessels  using  bottom  trawl  gear  are 
subject  to  the  following  limits:  For 
Dover  sole,  English  sole,  other  flatfish 
110,000  lbs  (49,895  kg)  per  2  months; 
and  for  arrowtooth  flounder  150,000  lbs 
(68,039  kg)  per  2  months.  The  Dover 
sole  and  arrowtooth  flounder  limits  in 
place  at  the  beginning  of  the  sea.son  will 
be  combined  acro.ss  periods  and  the 
fleet  to  create  a  cumulative  harve.st 
target.  The  limits  available  to  individual 
vessels  will  then  be  adjusted  inseason  to 
stay  within  the  overall  harvest  target  as 
well  as  estimated  impacts  to  overfished 
species. 

***** 

■  6.  In  §  660.55,  paragraph  (k)  is 
removed  and  reserved,  and  paragraphs 
(b)  introductory  text  and  (j)  are  revised 
to  read  as  follows: 

§  660.55  Allocations. 
***** 

(b)  Fishery  harvest  guidelines  and 
reductions  made  prior  to  fishery 
allocations.  Prior  to  the  setting  of 
fishery  allocations,  the  TA(',,  ACL,  or 
ACT  when  specified,  is  reduced  by  the 
Pacific  Coast  treaty  Indian  Tribal 
harvest  (allocations,  set-asides,  and 


estimated  harvest  under  regulations  at 
§660.50);  projected  scientific  research 
catch  of  all  groundfish  species, 
estimates  of  fishing  mortality  in  non- 
groundfish  fisheries  and,  as  necessary, 
deductions  for  EFPs.  The  remaining 
amount  after  these  deductions  is  the 
fishery  harvest  guideline  or  quota,  (note: 
recreational  estimates  are  not  deducted 
here). 

***** 

(j)  Fishery  set-asides.  Annual  set- 
asides  are  not  formal  allocations  but 
they  are  amounts  which  are  not 
available  to  the  other  fisheries  during 
the  fishing  year.  For  Pacific  Coast  treaty 
Indian  fisheries,  set-asides  will  be 
deducted  from  the  TAG,  OY,  ACL,  or 
ACT  when  specified.  For  the  catcher/ 
processor  and  mothership  sectors  of  the 
at-sea  Pacific  whiting  fishery,  set-a.sides 
will  be  deducted  from  the  limited  entry 
trawl  fishery  allocation.  Set-aside 
amounts  will  be  specified  in  Tables  la 
through  2d  of  this  subpart  and  may  be 
adjusted  through  the  biennial  harvest 
specifications  and  management 
measures  process. 

(k)  (Reserved] 

***** 

■  7.  In  §  660.60,  paragraphs  (c) 
introductory  text,  (c)(l)(i)  introductory 
text,  (c)(3).  (d)(l)(ii).  (d)(l)(vi).  and 
(h)(2)  are  revised  and  paragraph  (c)(l)(v) 
is  added  to  read  as  follows: 

§  660.60  Specifications  and  management 
measures. 

***** 

(c)  Routine  managettient  measures. 
Cratch  restrictions  that  are  likely  to  be 
adjusted  on  a  biennial  or  more  frequent 
basis  may  be  imposed  and  announced 
by  a  single  notification  in  the  Federal 
Register  if  good  cause  exists  under  the 
APA  to  waive  notice  and  comment,  and 
if  they  have  been  designated  as  routine 
through  the  two-meeting  process 
described  in  the  PCGFMP.  Routine 
management  measures  that  may  be 
revised  during  the  fishing  year,  via  this 
process,  are  implemented  in  paragraph 
(h)  of  this  .section,  and  in  .subparts  C 
through  G  of  this  part,  including  Tables 
la  through  Ic,  and  2a  through  2c  to 
subpart  C,  Tables  1  (North)  and  1 
(South)  of  subpart  D,  Tables  2  (North) 
and  2  (South)  of  subpart  E,  Tables  3 
(North)  and  3  (South)  of  subpart  F".  Most 
trip,  bag,  and  size  limits,  and  area 
closures  in  the  groundfish  fishery  have 
been  designated  “routine,”  which 
means  they  may  be  changed  rapidly 
after  a  single  Council  meeting.  Council 
meetings  are  held  in  the  months  of 
March.  April,  June,  September,  and 
November.  ln.season  changes  to  routine 
management  measures  are  announced  in 
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the  Federal  Register  pursuant  to  the 
requirements  of  the  Administrative 
Procedure  Act  (APA).  Changes  to  trip 
limits  are  effective  at  the  times  stated  in 
the  Federal  Register.  Once  a  change  is 
effective,  it  is  illegal  to  take  and  retain, 
possess,  or  land  more  fish  than  allowed 
under  the  new  trip  limit.  This  means 
that,  unless  otherwise  announced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  a  fishery  closes  or  a 
more  restrictive  trip  limit  takes  effect. 
The  following  catch  restrictions  have 
been  designated  as  routine: 

(l)  *  *  * 

(i)  Trip  landing  and  frequency  limits, 
size  limits,  all  gear.  Trip  landing  and 
frequency  limits  have  been  designated 
as  routine  for  the  following  species  or 
species  groups:  widow  rockfish,  canary 
rockfislj,,  yeliowtail  rockfish,  Pacific 
ocean  perch,  yelloweye  rockfish,  black 
rockfish,  blue  rockfish,  splitnose 
rockfish,  blackgill  rockfish  in  the  area 
.south  of  40°10'  N.  lat.,  chilipepper, 
bocaccio,  cowcod,  minor  nearshore 
rockfish  or  shallow  and  deeper  minor 
nearshore  rockfish,  shelf  or  minor  shelf 
rockfi.sh,  and  minor  slope  rockfish;  DTS 
complex  which  is  composed  of  Dover 
sole,  sablefish,  shortspine  thornyheads, 
longspine  thornyheads;  petrale  sole,  rex 
sole,  arrowtooth  flounder.  Pacific 
sandddbs,  and  the  other  flatfish 
complex,  which  is  composed  of  those 
species  plus  any  other  flatfish  species 
listed  at  §860.11;  Pacific  whiting; 
lingcod;  Pacific  cod;  spiny  dogfish; 
longnose  skate;  cabezon  in  Oregon  and 
California  and  “other  fish^*' as  a  complex 
consisting  of  all  groundfish  species 
listed  at  §660.11  and  not  otherwise 
listed  as  a  distinct  species  or  species 
groupclh  addition  to  the  species  and 
species  groups  listed  above,  .sub-limits 
or  aggregate  limits  may  be  .specified, 
specific  to  the  Shorebased  IFQ  Program, 
for  the  following  species;  big  skate, 
California  skate,  C-alifornia  scorpionfish, 
leopard  shark,  .soupfin  shark,  fine.scale 
codling,  Pacific  rattail  (grenadier), 
ratfish,  kelp  greenling,  shortbelly,  and 
cabezon  in  Washington.  Size  limits  have 
been  designated  as  routine  for  sablefish 
and  lingcod.  Trip  landing  and  frequency 
limits  and  size  limits  for  species  with 
those  limits  designated  as  routine  may 
be  imposed  or  adjusted  on  a  biennial  or 
more  frequent  basis  for  the  purpose  of 
keeping  landings  within  the  harvest 
levels  announced  by  NMFS,  and  for  the 
other  purposes  given  in  paragraphs 
(c)(l)(i)(A)  and  (B)  of  this  section. 

*  *  it  *  * 

(v)  .Shorebased  IFQ  Program  surplus 
carryover  percentage.  As  specified  at 
§66b.l40(e)(5)(i),  a  percentage  of 
surplus  QP  or  IBQ  pounds  in  a  vessel 


account  may  be  carried  over  from  one 
year  to  the  next.  The  percentage  of 
surplus  QP  or  IBQ  pounds,  that  may  be 
carried  over  may  be  modified  on  a 
biennial  or  more  frequent  basis,  and 
may  not  be  higher  than  10  percent. 

*  *  ★  *  ★ 

(3)  All  fisheries,  all  gear  types — (i) 
Depth-based  management  measures. 
Depth-based  management  measures, 
particularly  the  setting  of  closed  areas 
known  as  Groundfish  Conservation 
Areas,  may  be  implemented  in  any 
fishery  that  takes  groundfish  directly  or 
incidentally.  Depth-based  management 
measures  are  set  using  specific 
boundary  lines,  that  approximate  depth 
contours  with  latitude/longitude 
waypoints  found  at  §§660.70  through 
660.74.  Depth-based  management 
measures  and  the  setting  of  closed  areas 
may  be  used:  to  protect  and  rebuild 
overfished  stocks,  to  prevent  the 
overfishing  of  any  groundfish  species  by 
minimizing  the  direct  or  incidental 
catch  of  that  species,  to  minimize  the 
incidental  harvest  of  any  protected  or 
prohibited  species  taken  in  the 
groundfish  fishery,  to  extend  the  fishing 
season;  for  the  commercial  fisheries,  to 
minimize  disruption  of  traditional 
fishing  and  marketing  patterns;  for  the 
recreational  fisheries,  to  spread  the 
available  catch  over  a  large  number  of 
anglers;  to  discourage  target  fishing 
while  allowing  .small  incidental  catches 
to  be  landed;  and  to  allow  small 
fisheries  to  operate  outside  the  normal 
.season.  BRAs  may  be  implemented  in 
the  Pacific  whiting  fishery:  as  an 
automatic  action  for  species  with  a 
sector  specific  allocation,  consistent 
with  paragraph  (d)(1)  of  this  section;  or 
as  a  routine  action  consistent  with  the 
purposes  for  implementing  depth  based 
management  and  the  .setting  of  closed 
areas  as  described  in  paragraph  (c)(3)(i) 
of  this  section. 

(ii)  Non-tribal  deductions  from  the 
ACL.  Changes  to  the  non-tribal  amounts 
deducted  from  the  TAG,  ACLs,  or  ACT 
when  specified,  described  at  §  660.55 
(b)(2)  through  (4)  and  specified  in  the 
footnotes  to  Tables  la  through  Ic,  and 
2a  through  2c,  to  subpart  C,  have  been 
designated  as  routine  to  make  fish  that 
would  otherwise  go  unharvested 
available  to  other  fisheries  during  the 
fishing  year.  Adjustments  may  he  made 
to  provide  additional  harvest 
opportunities  in  groundfish  fisheries 
when  catch  in  .scientific  re.search 
activities,  non-groundfish  fisheries,  and 
EFPs  are  lower  than  the  amounts  that 
were  initially  deducted  off  the  'I'AC, 
ACL,  or  ACT  when  specified,  during  the 
biennial  specifications.  When 
recommending  adju.stments  to  the  non- 


tribal  deductions,  the  Council  shall 
consider  the  allocation  framework 
criteria  outlined  in  the  PCGFMP  and  the 
objectives  to  maintain  or  extend  fishing 
and  marketing  opportunities  taking  into 
account  the  best  available  fishery 
information  on  sector  needs. 

(d)  *  *  * 

(1)  *  *  * 

(ii)  Close  one  or  more  at-sea  .sectors  of 
the  fishery  when  a  non-whiting 
groundfish  species  with  allocations  is 
reached  or  projected  to  be  reached. 
***** 

(vi)  Implement  Pacific  Whiting 
Bycatch  Reduction,  Areas,  described  at 
§  660.131(c)(4),  when  NMFS  projects  a 
sector-specific  allocation  will  be 
reached  before  the  sector’s  whiting 
allocation. 

***** 

(h)  *  *  * 

(2)  Landing.  As  stated  at  §660.11  (in 
the  definition  of  “Land  or  landing”), 
once  the  offloading  of  any  species 
begins,  all  fish  aboard  the  vessel  are 
counted  as  part  of  the  landing  and  must 
be  reported  as  such.  All  fish  from  a 
landing  must  be  removed  from  the 
vessel  before  a  new  fishing  trip  begins, 
except  for  proce.s.sing  vessels  fishing  in 
the  catcher/processor  or  mothership 
sectors  of  the  Pacific  whiting  fishery. 
Transfer  of  fi.sh  at  .sea  is  prohibited 
under  §  660.12,  unless  a  vessel  is 
participating  in  the  primary  whiting 
fishery  as  part  of  the  mothership  or 
catcher/processor  .sectors,  as  described 
at  §  660.131(a).  Catcher  vessels  in  the 
mothership  sector  must  transfer  ail 
catch  from  a  haul  to  the  same  ves.sel 
registered  to  an  MS  permit  prior  to  the 
gear  being  set  for  a  subsequent  haul. 
Catch  may  not  be  transferred  to  a  tender 
vessel. 

***** 

■  8.  In  §  660.72,  paragraph  (j)(2475)  is 
rede.signated  as  (j)(247). 

■  9.  Section  660.73  is  amended  as 
follows: 

■  a.  Remove  paragraphs  (h)(58)  and 
(h)(59), 

■  b.  Redesignate  paragraphs  (h)(187) 
through  (h)(191)  as  (h)(192)  through 
(h)(196),  (h)(60)  through  (h)(186)  as 
(h)(61)  through  (h)(187),  and  (h)(192) 
through  (h)(301)  as  (h)(200)  through 
(h)(309), 

■  c.  Add  paragraphs  (h)(58)  through 
(h)(60),  (h)(188)  through  (h)(191), 
(h)(197)  through  (h)(199),  and  paragraph 
(1)  to  read  as  follows; 

§660.73  Latitude/longitude  coordinates 
defining  the  100  fm  (183  m)  through  150  fm 
(274  m)  depth  contours. 

***** 

(h)  *  *  * 
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(58)  46“58.36'  N.  lat.,  124‘’59.82'  W. 
long.; 

(59)  46“56.80'  N.  lat.,  125‘’00.00'  W. 
long.; 

(60)  46‘’56.62'  N.  lat.,  125°00.00'  W. 
long.; 

***** 

(188)  39®49.10'  N.  lat.,  124°06.00'  W. 
long.; 

(189)  39“48.94'N.  lat.,  124“04.74' W. 
long.; 

(190)  39'’48.60'  N.  lat.,  124‘’04.50'  W. 
long.; 

(191)  39”47.95'N.  lat.,  124“05.22'  W. 
long.; 

***** 

(197)  39‘‘31.64'N.  lat.,  123“56.16'  W. 
long.; 

(198)  39‘’31.40'  N.  lat.,  123'’56.70'  W. 
long.: 

(199)  39°32.35'  N.  lat.,  123‘’57.42'  W. 
long.; 

***** 

(1)  The  150  hn  (274  m)  depth  contour 
used  between  the  U.S.  border  with 
Canada  and  40°10'  N.  lat.,  modified  to 
allow  fishing  in  petrale  sole  areas,  is 
defined  by  straight  lines  connecting  all 
of  the  following  points  in  the  order 
stated: 

(1)  48“14.96'  N.  lat.,  125‘’41.24'  W. 
long.; 

(2)  48°12.89'  N.  lat.,  125‘’37.83'  W. 
long.; 

(3)  48°11.49'  N.  lat.,  125“39.27' W. 
long.; 

(4)  48°10.00'  N.  lat.,  125‘*40.65'  W. 
long.; 

(5)  48'’08.72'  N.  lat.,  125‘’41.84'  W. 
long.; 

(6)  48°07.00'  N.  lat.,  125°45.00'  W. 
long.; 

(7)  48‘’06.13'  N.  lat.,  125°41.57'  W. 
long.; 

(8)  48°05.00'  N.  lat.,  125°39.00'  W. 
long.; 

(9)  48‘’04.15'N.  lat.,  125‘’36.7l' W. 
long.; 

(10)  48°03.00'  N.  lat.,  125°36.00'  W. 
long.; 

(11)  48°01.65'  N.  lat.,  125‘‘36.96'  W. 
long.; 

(12)  48°01.00'  N.  lat.,  125°38.50'  W. 
long.; 

(13)  47°57.50'  N.  lat.,  125°36.50'  W. 
long.; 

(14)  47“56.53'  N.  lat.,  125‘’30.33'  W. 
long.; 

(15)  47°57.28'  N.  lat.,  125°27.89'  W. 
long.; 

(16)  47®59.00'N.  lat.,  125‘’25.50' W. 
long.; 

(17)  48“01.77'  N.  lat.,  12.5°24.05'  W. 
long.; 

(18)  48‘’02.08'  N.  lat.,  125°22.98'  W. 
long.; 

(19)  48°03.00'  N.  lat.,  125‘*22.50'  W. 
long.; 


(20)  48“03.46'  N.  lat.,  125‘>22.10' W. 
long.; 

(21)  48°04.29'  N.  lat.,  125°20.37'  W. 
long.; 

(22)  48°02.00'  N.  lat.,  125°18.50'  W. 
long.; 

(23)  48°00.01'  N.  lat.,  125°19.90' W. 
long.; 

(24)  47^58.75'  N.  lat.,  125'’17.54'  W. 
long.; 

(25)  47'’53.50'  N.  lat.,  125°13.50'  W. 
long.; 

(26)  47°48.88'  N.  lat.,  125‘*05.91'  W. 
long.; 

(27)  47“48.50'  N.  lat.,  125°05.00'  W. 
long.; 

(28)  47°45.98'  N.  lat.,  125“04.26'  W. 
long.; 

(29)  47°45.00'  N.  lat.,  125'’05.30'  W. 
long.; 

(30)  47“42.11'  N.  lat.,  125°04.74'  W. 
long.; 

(31)  47‘’39.00'  N.  lat.,  125°06.00'  W. 
long.; 

(32)  47°35.53'  N.  lat.,  125°04.55'  W. 
long.; 

(33)  47°30.90'  N.  lat.,  124°57.31'  W. 
long.; 

(34)  47“29.54'  N.  lat.,  124°56.50'  W. 
long.; 

(35)  47®29.50'  N.  lat.,  124°54.50'  W. 
long.; 

(36)  47°28.57'  N.  lat.,  124'’51.50'  W. 
long.; 

(37)  47‘’25.00'  N.  lat.,  124°48.00'  W. 
long.; 

(38)  47°23.95'  N.  lat.,  124°47.24'  W. 
long.; 

(39)  47°23.00'  N.  lat.,  124°47.00'  W. 
long.; 

(40)  47‘’21.00'  N.  lat.,  124‘’46.50'  W. 
long.; 

(41)  47°18.20'  N.  lat.,  124'’45.84'  W. 
long.; 

(42)  47'’18.50'  N.  lat.,  124'’49.00'  W. 
long.; 

(43)  47°19.17'  N.  lat.,  124°50.86'  W. 
long.; 

(44)  47'’18.07'  N.  lat.,  124'’53.29'  W. 
long.; 

(45)  47‘’17.78'  N.  lat.,  124°51.39'  W. 
long.; 

(46)  47°16.81'  N,  lat.,  124'’50.85'  W. 
long.; 

(47) 47°15.96'N.  lat.,  124“53.15' W. 
long.; 

(48)  47‘’14.31'  N.  lat.,  124°52.62'  W. 
long.; 

(49)  47°11.87'  N.  lat.,  124°56.90'  W. 
long.; 

(50)  47°12.39'  N.  lat.,  124''58.09'  W. 
long.; 

(51)  47°09.50'  N.  lat.,  124°57.50'  W. 
long.; 

(52)  47“09.00'  N.  lat.,  124°59.00'  W. 
long.; 

(53)  4r06.06'  N.  lat.,  124'’58.80'  W. 
long.; 

(54)  47°03.62'  N.  lat.,  124°55.96' W. 
long.; 


(55)  47®02.89'  N.  lat.,  124“56.89'  W. 
long.; 

(56)  47“01.04'N.  lat.,  124*59.54'  W. 
long.; 

(57)  46*58.47'  N.  lat.,  124*59.08'  W. 
long.; 

(58)  46*58.36'  N.  lat.,  124*59.82'  W. 
long.; 

(59)  46*56.80'  N.  lat.,  125*00.00'  W. 
long.; 

(60)  46*56.62'  N.  lat.,  125*00.00'  W. 
long.; 

(61)  46*57.09'  N.  lat.,  124*58.86'  W. 
long.; 

(62)  46*55.95'  N.  lat.,  124*54.88'  W. 
long.; 

(63)  46*54.79'  N.  lat.,  124*54.14'  W. 
long.; 

(64)  46*58.00' N.  lat.,  124*50.00' W. 
long.; 

(65)  46*54.50' N.  lat.,  124*49.00' W. 

long.;  « 

(66)  46*54.53' N.  lat.,  124*52.94'  W. 
long.; 

(67)  46*49.52'  N.  lat.,  124*53.41'  W. 
long.; 

(68)  46*42.24'  N.  lat.,  124*47.86'  W. 
long.; 

(69)  46*39.50'  N.  lat.,  124*42.50'  W. 
long.; 

(70)  46*38.17'  N.  lat.,  124*41.50' W. 
long.; 

(71)  46*37.50'  N.  lat.,  124*41.00'  W. 
long.; 

(72)  46*36.50'  N.  lat.,  124*38.00'  W. 
long.; 

(73)  46*33.85'  N.  lat.,  124*36.99'  W. 
long.; 

(74)  46*33.50'  N.  lat.,  124*29.50'  W. 
long.; 

(75)  46*32.001  N.  lat.,  124*31.00'  W. 
long.; 

(76)  46*30.53'  N.  lat.,  124*30.55'  W. 
long.; 

(77)  46*25.50'  N.  lat.,  124*33.00'  W. 
long.; 

(78)  46*23.00'  N.  lat.;  124*35.00'  W. 
long.; 

(79)  46*21.05'  N.  lat.,  124*37.00'  W. 
long.; 

(80)  46*20.64'  N.  lat.,  124*36.21'  W. 
long.; 

(81)  46*20.36'  N.  lat.,  124*37.85'  W. 
long.; 

(82)  46*19.48'  N.  lat.,  124*38.35'  W. 
long.; 

(83)  46*17.87'  N.  lat.,  124*38.54'  W. 
long.; 

(84)  46*16.15' N.  lat.,  124*25.20'  W. 
long.; 

(85)  46*16.00'  N.  lat.,  124*23.00'  W. 
long.; 

(86)  46*14.87'  N.  lat.,  124*26.15'  W. 
long.; 

(87)  46*13.37'  N.  lat.,  124*31.36'  W. 
long.; 

(88)  46*12.08'  N.  lat.,  124*38.39'  W. 
long.; 

(89)  46*09.46'  N.  lat.,  124*40.64'  W. 
long.; 
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(90)  46°07.29'  N.  lat.,  124°40.89'  W. 
long.; 

(91)  46°02.76'  N.  lat.,  124°44.01'  W. 
long.; 

(92)  46"01.22'  N.  lat.,  124°43.47'  W. 
long.; 

(93)  45°51.82'  N.  lat.,  124°42.89'  W. 
long.; 

(94)  45°46.00'  N.  lat.,  124°40.88'  W. 
long.; 

(95)  45°45.95'  N.  lat.,  124°40.72'  W. 
long.; 

(96)  45°45.21'  N.  lat.,  124°41.70'  W. 
long.; 

(97)  45°42.72'  N.  lat.,  124°41.22'  W. 
long.; 

(98)  45°34.50'  N.  lat.,  124^30.28'  W. 
long.; 

(99)  45°21.10'  N.  lat.,  124°23.11'  W. 
long.; 

(100)  45<’20.25'  N.  lat.,  124“22.92'  W. 
long.; 

(101)  45°09.69'  N.  lat.,  124°20.45'  W. 
long.; 

(102)  45°03.83'  N.  lat.,  124°23.30'  W. 
long.; 

(103)  44°56.41'  N.  lat.,  124°27.65'  W. 
long.; 

(104)  44°44.47'  N.  lat.,  124°37.85'  W. 
long.; 

(105)  44°37.17'  N.  lat.,  124°38.60'  W. 
long.; 

(106)  44°35.55'  N.  lat.,  124°39.27'  W. 
long.; 

(107)  44°31.81'  N.  lat.,  124'’39.60'  W. 
long.; 

(108)  44°31.48'  N.  lat.,  124°43.30'  W. 
long.; 

(109)  44°12.67'  N.  lat.,  124°57.87'  W. 
long.; 

(110)  44°08.30'  N.  lat.,'  124“57.84'  W. 
long.; 

(111)  44°07.38'  N.  lat.,  124°57.87'  W. 
long.; 

(112)  43°57.42'  N.  lat.,  124^57. 20'  W. 
long.; 

(113)  43°52.52'  N.  lat.,  124“49.00'  W. 
long.; 

(114)  43‘’51.55'  N.  lat.,  124°37.49'  W. 
long.; 

(115)  43°47.83'  N.  lat.,  124°36.43'  W. 
long.; 

(116)  43°31.79'  N.  lat.,  124°36.80'  W. 
long.; 

(117)  43°29.34'  N.  lat.,  124°36.77'  W. 
long.; 

(118)  43°26.37'  N.  lat.,  124°39.53'  W. 
long.; 

(119)  43°20.83'  N.  lat.,  124°42.39'  W. 
long.; 

(120)  43°16.15'  N.  lat.,  124°44.36'  W. 
long.; 

(121)  43°09.33'  N.  lat.,  124°45.35'  W. 
long.; 

(122)  43°08.77'  N.  lat.,  124°49.82'  W. 
long.; 

(123)  43°08.83'  N.  lat.,  124'’50.93'  W. 
long.; 

(124)  43°05.89'  N.  lat.,  124“51.60'  W. 
long.; 


(125)  43°04.60'N.  lat., 
long.; 

(126)  43°02.64'  N.  lat., 
long.; 

(127)  43°00.39'N.  lat., 
long.; 

(128)  42°58.00'N.  lat., 
long.; 

(129)  42°57.56'N.  lat., 
long.; 

(130)  42°53.93'N.  lat., 
long.; 

(131)  42°53.26'N.  lat., 
long.; 

(132)  42°52.31'N.  lat., 
long.; 

(133)  42°50.00'N.  lat., 
long.; 

(134)  42°47.78'N.  lat., 
long.; 

(135)  42°46.31'N.  lat., 
long.; 

(136)  42°41.63'N.  lat., 
long.; 

(137)  42°40.50'  N.  lat., 
long.; 

(138)  42°.38.83'  N.  lat., 
long.; 

(139)  42M5.36'N.  lat., 
long.; 

(140)  42°32.78'N.  lat., 
long.; 

(141)  42°32.02'N.  lat., 
long.; 

(142)  42°30.54'N.  lat., 
long.; 

(143)  42°28.16'N.  lat., 
long.; 

(144)  42°18.26'N.  lat., 
long.; 

(145)  42°13.66'N.  lat., 
long.; 

(146)  42°00.00'N.  lat., 
long.; 

(147)  41°47.80'N.  lat 
long.; 

(148)  41°41.67'N.  lat. 
long.; 

(149)  41°22.80'  N.  lat 
long.; 

(150)  41°13.29'N.  lat 
long.; 

(151) 41°06.23'N.  lat. 
long.; 

(152)  40°55.60'N.  lat. 
long.; 

(153)  40°53.97'  N.  lat. 
long.; 

(154)  40°53.94'N.  lat. 
long.; 

(155)  40°50.31'N.  lat 
long.; 

(156)  40°49.82'  N.  lat. 
long.; 

(157)  40°49.62'N.  lat. 
long.; 

(158)  40°45.72'N.  lat. 
long.; 

(159)  40°40.56'N.  lat. 
long.; 


124°53.02' W. 
124°52.01' W. 
124°51.77'  W. 
124°52.99'  W. 
124°54.10' W. 
124'“54.60'  W. 
124°53.94' W. 
124°50.76' W. 
124°48.97' W. 
124°47.27' W. 
124°43.60' W. 
124°44.07' W. 
124°43.52'  W. 
124°42.77' W. 

,  124°43.22' W. 

,  124°44.68' W. 

,  124°43.00'W. 

,  124°43.50' W. 

,  124°48.38' W. 

,  124°39.01' W. 

,  124°36.82' W. 

,  124°35.99'  W. 

,  124°29.41' W. 

.  124°29.46' W. 

,  124°29.10'W. 

,  124'’23.31' W. 
,  124°22.62' W. 
,  124°26.04'W. 
,  124'’26.16' W. 
,  124°26.10' W. 
,  124°26.16' W. 
,  124°26.58'W. 
,  124°26.57' W. 
,  124°30.00'  W. 
,  124°32.11' W. 


(160)  40°38.87'  N.  lat.,  124°30.18'  W. 
long.; 

(161)  40°38.38'  N.  lat.,  124‘’30.18'  W. 
long.; 

(162)  40“37.33'  N.  lat.,  124°29.27'  W. 
long.; 

(163)  40°35.60'  N.  lat.,  124°30.49'  W. 
long.; 

(164)  40°37.38'  N.  lat.,  124°37.14'  W. 
long.; 

(165)  40°36.03'  N.  lat..  124°39.97'  W. 
long.; 

(166)  40°31.58'  N.  lat.,  124°40.74'  W. 
long.; 

(167)  40°30.30'  N.  lat.,  124°37.63'  W. 
long.; 

(168)  40°28.22'  N.  lat.,  124°37.23'  W. 
long.; 

(169)  40°24.86'N.  lat.,  124°35.71'W. 
long.; 

(170)  40°23.01'N.  lat.,  124°31.94' W. 
long.; 

(171)  40°23.39'N.  lat.,  124°28.64' W. 
long.; 

(172)  40'’22.29'N.  lat.,  124°25.25' W. 
long.; 

(173)  40°21.90'N.  lat.,  124°25.18' W. 
long.; 

(174)  40°22.02'  N.  lat.,  124°28.00'  W. 
long.; 

(175)  40°21.34'N.  lat.,  124°29.53' W. 
long.; 

(176)  40°19.74'  N.  lat.,  124°28.95'  W. 
long.; 

(177)  40°18.13'  N.  lat.,  124'’27.08'  W. 
long.; 

(178)  40°17.45'  N.  lat.,  124°25.53'  W. 
long.; 

(179)  40°17.97'  N.  lat.,  124°24.12'  W. 
long.; 

(180)  40°15.96'  N.  lat.,  124°26.05'  W. 
long.; 

(181)  40°16.90'N.  lat.,  124°34.20' W. 
long.; 

(182)  40°16.29'  N.  lat.,  124°34.50'  W. 
long.; 

(183)  40°14.91'  N.  lat.,  124°33.60'  W. 
long.;  and 

(184)  40°10.00'  N.  lat.,  124°22.96'  W. 
long. 

■  10.  Section  660.74  is  amended  as 
follows: 

■  a.  Remove  paragraph  (g)(87), 

■  b.  Redesignate  paragraphs  (g)(88l 
through  (g)(257)  as  (g)(89)  through 
(g)(258), 

■  c.  Add  paragraphs  (g)(87)  through 
(g)(88),  to  read  as  follows: 

§660.74  Latitude/longitude  coordinates 
defining  the  180  fm  (329  m)  through  250  fm 
(457  m)  depth  contours. 

«  *  *  *  * 

(g)  *  *  * 

(87)  44°21.73'N.  lat.,  124°49.82'  W. 
long.; 

(88)  44°17.57'  N.  lat.,  124°55.04'  W. 
long.; 

***** 
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■  lla.  Tables  la  through  Id,  Subpart  C, 
are  revised  to  read  as  follows; 

BILLING  CODE  3S1(l-22-P 


Table  la.  To  Part  660,  Subpart  C-  2013,  Specifications  of  OFL,  ABC,  ACL, 
ACT  and  Fishery  Harvest  guidelines (weights  in  metric  tons). _ 


Spades 

Area 

OFL 

ABC 

ACL  a/ 

Fishery 

HG  b/ 

Arrowtooth  flounder  c/ 

Coastwide 

7, 391 

6,157 

6,157 

4,070 

Black  d/  e/ 

N  of  46°16 •  N.  lat . 

430 

411 

4ll 

397 

S  of  46'’16  ■  N.  lat . 

1,159 

1,  108 

1,000 

1 , 000 

Bocaccio  f/ 

S  of  40°10'  N.  lat. 

884 

845 

320 

311 . 6 

Cabezon  g/  h/ 

46°16 ■  to  42'  N.  lat . 

49 

47 

47 

47 

S  of  42'  N.  lat. 

170 

16  3 

163 

163 

California  scorpionfish  i/ 

S  of  34°27'  N.  lat. 

126 

120 

120 

118 

Canary  rockfish  j/ 

Coastwide 

752 

719 

116 

98.5 

Chilipepper  k/ 

S  of  40'10'  N.  lat. 

1,768 

1,690 

1 , 690 

1,466 

Cowcod  1 / 

S  of  40°10'  N.  lat. 

11 

9 

3 

2 . 9 

Darkblotched  rockfish  m/ 

Coastwide 

541 

517 

317 

296.2 

Dover  sole  n/ 

Coastwide 

92, 955 

88,865 

25,000 

23,410 

English  sole  0/ 

Coastwide 

■BSI 

6,815 

6,815 

6,712 

Lingcod  p/  q/ 

N  of  40'  10’  N.  lat. 

3,334 

3,036 

3,036 

2,758 

1,334 

■OBSI 

■BBII 

1,102 

Longnose  skate  r/ 

COfistwide 

2 , 902 

2,774 

2,000 

1,928 

Longspine  thornyhead  s/ 

N  of  34 '27 ■  N .  lat  . 

3 , 391 

2 , 825 

2 , 009 

1,963 

S  of  34'27 '  N.  lat  . 

356 

353 

Minor  nearshore  rockfish  north  t/  N  of  40‘’10'  N.  lat  . 

110 

94 

94 

94 

Minor  shelf  rockfish  north  u/  N  of  40'’10'  N.  lat. 

2 , 183 

1 , 920 

968 

903 

Minor  slope  rockfish  north  v/ 

N  of  40'10 '  N.  lat . 

■Ulii 

1,381 

1,160 

1,098 

Minor  nearshore  rockfish  south  w/ 

S  of  40°10'  N.  lat . 

1,164 

1,005 

990 

990 

Minor  shelf  rockfish  south  x/  S  of  40‘’10'  N.  lat. 

1 , 910 

1,617 

714 

668.0 

Minor  slope  rockfish  south  y/  S  of  40'’10'  N.  lat. 

■BQ 

618 

618 

597 

Other  fish  z/ 

Coastwide 

6 , 832 

■QBEQ 

4,717  4,540] 

Other  flatfish  aa/ 

Coastwide 

10, 060 

6 , 982 

4 , 884 

4 ,682 

Pacific  cod  bb/ 

Coastwide 

3 , 200 

2,221 

1 , 600 

1,191 

Pacific  ocean  perch  (POP)  cc/ 

844 

807 

150 

133 . 5 

Pacific  whiting  dd/ 

Coastwide 

P/ 

P/  • 

P/ 

P/ 

Petrale  sole  ee/ 

Coastwide 

2 , 592 

2 , 592 

2 , 358 . 0 

Sablefish  ff/  gg/ 

N  of  36'  N.  lat . 

6,621 

6, 045 

4 , 012 

mm 

S  of  36°  N.  lat. 

IE9BEE 

hseb 

Shortbelly  hh/ 

Coastwide 

6, 950 

5,789 

50 

48 

Shortspine  thornyhead  ii/ 

N  of  34°27  ■  N.  lat . 

2,230 

1,540 

1,481 

S  of  34°27'  N.  lat. 

397 

355 

Splitnose  jj/ 

S  of  40°10'  N.  lat. 

1,684 

1,610 

1,610 

1,598 

Starry  flounder  kk/ 

Coastwide 

1,825 

1 , 520 

1,520 

1,513 

Widow  11/ 

Coastwide 

4,841 

4 , 598 

1 , 500 

■■BBI 

Yelloweye  rockfish  mm/ 

Coastwide 

51 

18 

12.2 

Yellowtail  nn/ 

N  of  40' 10 '  N .  lat . 

[■BEZ 

4 , 378 

3,677 
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a/  ACLs,  ACTS  and  HGs  are  specified  as  total  catch  values. 

b/Fishery  harvest  guideline  means  the  harvest  guideline  or  quota  after  subtracting  from  the  ACL 
or  ACT  Pacific  Coast  treaty  Indian  tribes  allocations  or  projected  catch,  projected  research  catch, 
deductions  for  fishing  mortality  in  non-groundfish  fisheries,  and  deductions  for  EFPs. 
c/  Arrowtooth  flounder.  The  stock  was  last  assessed  in  2007  and  was  estimated  to  be  at  79 
percent  of  its  unfished  biomass  in  2007.  The  OFL  of  7,391  mt  is  based  on  the  2007  assessment 
with  an  F3o%  Fmsy  proxy.  The  ABC  of  6,157  mt  is  a  17  percent  reduction  from  the  OFL 
(a=0.72/P*=0.40)  as  it’s  a  category  2  stock.  Because  the  stock  is  above  B250/0,  the  ACL  is  set 
equal  to  the  ABC.  2,087.39  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (2,041  mt),  the 
incidental  open  access  fishery  (30  mt),  and  research  catch  (16.39  mt),  resulting  in  a  fishery  HG 
of  4,070  mt. 

d/  Black  rockfish  north  (Washington).  A  stock  assessment  was  prepared  for  black  rockfish  north 
of  45°46’  N.  lat.  (Cape  Falcon,  Oregon)  in  2007.  The  biomass  in  the  north  was  estimated  to  be  at 
53  percent  of  its  unfished  biomass  in  2007.  The  OFL  from  the  assessed  area  is  based  on  the  2007 
assessment  with  a  harvest  rate  proxy  of  F50«/o.  The  resulting  OFL  for  the  area  north  of  46°  1 6  N. 
lat.  is  430  mt  and  is  97  percent  of  the  OFL  from  the  assessed  area,  based  on  the  area  distribution 
of  historical  catch.  The  ABC  of  41 1  mt  for  the  north  is  a  4  percent  reduction  from  the  OFL 
(g-0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  ACL  was  set  equal  to  the  ABC,  since  the  stock 
is  above  B4o%.  14  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery,  resulting  in  a  fishery  HG 
of  397  mt. 

e/  Black  rockfish  south  (Oregon  and  California).  A  stock  assessment  was  prepared  for  black 
rockfish  south  of  45°46  N.  lat.  (Cape  Falcon,  Oregon)  to  Central  California  in  2007.  The  biomass 


594  Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013/ Rules  and  Regulations 

in  the  south  was  estimated  to  be  at  70  percent  of  its  unfished  biomass  in  2007.  The  OFL  from  the 
assessed  area  is  based  on  the  2007  assessment  with  a  harvest  rate  proxy  of  Fso*/,  plus  3  percent  of 
the  OFL  from  the  stock  assessment  prepared  for  black  rockfish  north  of  45°46’  N.  lat.  The 
resulting  OFL  for  the  area  south  of  46°  16  N.  lat.  is  1,159  mt.  The  ABC  of  1,108  mt  is  a  4  percent 
reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  2013  and  2014  ACL  is 
1 ,000  mt,  which  maintains  the  constant  catch  strategy  designed  to  keep  the  stock  biomass  above 
840%.  There  are  no  deductions  from  the  ACL,  thus  the  fishery  HG  is  equal  to  the  ACL.  The  black 
rockfish  ACL  in  the  area  south  of  46°  16'  N.  lat.  (Columbia  River),  is  subdivided  with  separate 
HGs  being  set  for  the  waters  off  Oregon  (580  mt/58  percent)  and  for  the  waters  off  California 
(420  mt/42  percent). 

f/  Bocaccio.  A  bocaccio  stock  assessment  update  was  prepared  in  201 1  for  the  bocaccio  stock 
between  the  U.S.-Mexico  border  and  Cape  Blanco.  The  stock  is  managed  with  stock-specific 
harvest  specifications  south  of  40°  10’  N.  lat.  and  within  the  minor  shelf  rockfish  complex  north 
of  40°  10'  N.  lat.  Historical  catch  distribution  of  approximately  6  percent  was  used  to  apportion 
the  assessed  stock  to  the  area  north  of  40°  10’  N.  lat.  The  bocaccio  stock  was  estimated  to  be  at 
26  percent  of  its  unfished  biomass  in  201 1 .  The  OFL  of  884  mt  is  based  on  the  201 1  slock 
assessment  STAT  model  with  an  Fmsy  proxy  of  F^oo/^.  The  ABC  of  845  mt  is  a  4  percent 
reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  320  mt  ACL  is  based 
on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2022  and  anSPR  harvest  rate  of  77.7 
percent.  8.4  mt  is  deducted  from  the  ACL  for  the  incidental  open  access  fishery  (0.7  mt),  EFP 
catch  (6.0  mt)  and  research  catch  ( 1 .7  mt),  resulting  in  a  fishery  HG  of  3 1 1 .6  mt.  The  California 
recreational  fishery  has  an  HG  of  163.5. 
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g/  Cabezon  (Oregon).  A  cabezon  stock  assessment  was  prepared  in  2009.  The  cabezon  biomass 
in  waters  off  Oregon  was  estimated  to  be  at  52  percent  of  its  unfished  biomass  in  2009.  The  OFL 
of  49  mt  was  calculated  using  an  Fmsy  proxy  of  F45%.  The  ABC  of  47  mt  was  based  on  a  4 
percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  species.  Because  the  stock 
is  above  B4o%,  the  ACL  is  set  equal  to  the  ABC.  No  deductions  are  made  from  the  ACL,  so  the 
fishery  HG  is  equal  to  the  ACL  at  47  mt.  Cabezon  in  waters  off  Oregon  were  removed  from  the 
“other  fish”  complex  in  201 1. 

h/  Cabezon  (California).  A  cabezon  stock  assessment  was  prepared  in  2009.  The  cabezon 
biomass  in  waters  off  California  was  estimated  to  be  at  48  percent  of  its  unfished  biomass  in 
2009.  The  OFL  of  170  mt  was  calculated  using  an  Fmsy  proxy  of  F4504.  The  ABC  of  163  mt  was 
based  on  a  4  percent  reduction' from  the  OFL  (a==0.36/P*=0.45)  as  it’s  a  category  1  stock. 

Because  the  stock  is  above  B4o%,  the  ACL  is  set  equal  to  the  ABC.  No  deductions  are  made  from 
the  ACL,  so  the  fishery  HG  is  equal  to  the  ACL  at  163  mt. 

i/  California  scorpionfish  was  assessed  in  2005  and  was  estimated  to  be  at  80  percent  of  its 
unfished  biomass  in  2005.  The  OFL  of  126  mt  is  based  on  the  2005  assessment  with  a  harvest 
rate  proxy  of  Fso*?/,.  The  ABC  of  120  mt  is  a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45) 
as  it’s  a  category  *1  stock.  Because  the  stock  is  above  B4o%,  the  ACL  is  set  equal  to  the  ABC.  2  mt 
is  deducted  from  the  ACL  for  the  incidental  open  access  fishery,  resulting  in  a  fishery  HG  of  1 1 8 
mt. 

j/  Canary  rockfish.  A  canary  rockfish  stock  assessment  update  was  prepared  in  201 1  and  the 
stock  was  estimated  to  be  at  24  percent  of  its  unfished  biomass  coastwide  in  201 1.  The  coastwide 
OFL  of  752  mt  is  based  on  the  new  assessment  with  an  Fmsy  proxy  of  Fsooi  The  ABC  of  719  mt 
is  a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  ACL  of 
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1 16  mt  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2030  and  a  SPR  harvest  rate 

of  88.7  percent.  1 7.5  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (9.5  mt),  the  incidental 

* 

open  access  fishery  (2  mt),  EFP  catch  (1.5  mt)  and  research  catch  (4.5  mt)  resulting  in  a  fishery 
HG  of  98.52  mt.  Recreational  HGs  are  being  specified  as  follows:  Washington  recreational  3.1; 
Oregon  recreational  10.8  mt;  and  California  recreational  22.4  mt. 

k/  Chilipepper.  The  coastwide  chilipepper  stock  was  assessed  in  2007  and  estimated  to  be  at  70 
percent  of  its  unfished  biomass  coastwide  in  2006.  Chilipepper  are  managed  with  stock-specific 
harvest  specifications  south  of  40°  10  N.  lat.  and  within  the  minor  shelf  rockfish  complex  north  of 
40°  10’  N.  lat.  Projected  OFLs  are  stratified  north  and  south  of  40°  10’  N.  latitude  based  on  the 
average  1998-2008  assessed  area  catch,  which  is  93  percent  for  the  area  south  of  40°  10’  N. 
latitude  and  7  percent  for  the  area  north  of  40°  10’  N.  latitude.  South  of  40°  10’  N.  lat.,  the  OFL  of 
1,768  mt  is  based  on  the  2007  assessment  with  an  Fmsy  proxy  of  F5o%.  The  ABC  of  1,690  mt  is  a 
4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  Because  the 
unfished  biomass  is  estimated  to  be  above  40  percent  of  the  unfished  biomass,  the  ACL  was  set 
equal  to  the  ABC.  224  mt  is  deducted  from  the  ACL  for  the  incidental  open  access;  fishery  (5  , 

mt),  EFP  fishing  (210  mt),  and  research  catch  (9  mt),  resulting  in  a  fishery  HG  of  1,466  mt. 

1/  Cowcod.  A  stock  assessment  update  prepared  in  2009  estimated  the  stock  ,t,o  be  , 5  percent  of  its 
unfished  biomass  in  2009.  The  OFLs  for  the  Monterey  and  Conception  areas  were  summed  to 
derive  the  south  of  40°  10’  N.  lat.  OFL  of  1 1  mt.  The  ABC  for  the  area  south  of  40°  10’  N.  lat.  is  9 
mt.  The  assessed  portion  of  the  stock  in  the  Conception  Area  was  considered  category  2,  with  a 
Conception  Area  contribution  to  the  ABC  of  5  mt,  which  is  a  1 7  percent  reduction  from  the  OFL 
(o=0.72/P*=0.40).  Th§  unassessed  portion  of  the  stock  in  the  Monterey  area  was  considered  a 
category  3  stock,  with  a  contribution  to  the  ABC  of  3  mt,  which  is  a  3 1  percent  reduction  fi'om 
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the  OFL  (a=l  .44/P’'‘=0.40).  A  single  ACL  of  3  mt  is  being  set  for  both  areas  combined.  The 
ACL  of  3  mt  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2068  and  an  SPR  rate 
of  82.7  percent.  0. 1  mt  is  deducted  from  the  ACL  for  the  amount  anticipated  to  be  taken  during 
research  activity  (0.1  mt)  and  EFP  catch  (0.03  mt)  which  results  in  a-fishery  HG  of  2.9  mt. 
m/  Darkblotched  rockfish.  A  stock  assessment  update  was  prepared  in  201 1,  and  the  stock  was 
estimated  to  be  at  30.2  percent  of  its  unfished  biomass  in  201 1 .  The  OFL  is  projected  to  be  541 
mt  and  is  based  on  the  201 1  stock  assessment  with  an  Fmsy  proxy  of  Fsqo/,.  The  ABC  of  5 1 7  mt  is 
a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  ACL  of  317 
mt  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2025  and  an  SPR  harvest  rate  of 
64.9  percent.  20.8  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (0.1  mt),  the  incidental 
open  access  fishery  (18.4  mt),  EFP  catch  (0.2  mt)  and  research  catch  (2.1  mt),  resulting  in  a 
fishery  HG  of  296.2  rat. 

n/  Dover  sole.  A  201 1  Dover  sole  assessment  estimated  the  stock  to  be  at  83.7  percent  of  its 
unfished  biomass  in  201 1 .  The  OFL  of  92,955  mt  is  based  on  the  results  of  the  201 1  stock 
assessment  witH'^ah  Fmsy  proxy  of  F3o%.  The  ABC  of  88,865  mt  is  a  4  percent  reduction  from  the 
OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  Because  the  stock  is  above  B25%  coastwide,  the 
ACL  could’ be  set  ecjudl  to  the  ABC.  However,  the  ACL  of  25,000  mt  is  set  at  a  level  below  the 
ABC  and  higher  than  the  maximum  historical  landed  catch.  1 ,590  mt  is  deducted  from  the  ACL 
for  the  Tribal  fishery  (1,497  mt),  the  incidental  open  access  fishery  (55  mt)  and  research  catch 
(38  mt),  resjLilting  in  a  fishery  HG  of  23,410  mt. 

o/  English  sole.  A  stock  assessment  update  was  prepared  in  2007.  The  stock  was  estimated  to  be 
at  1 16  percent  of  its  unfished  biomass  in  2007.  The  OFL  of  7,129  mt  is  based  on  the  results  of 
the  2007  assessment  update  with  an  Fmsy  proxy  of  F3o%.  The  ABC  of  6,81 5  mt  is  a  4  percent 
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reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  Because  the  stock  is  above 

B25%,  the  ACL  was  set  equal  to  the  ABC.  103  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery 
(91  mt),  the  incidental  open  access  fishery  (7  mt)  and  research  catch  (5  mt),  resulting  in  a  fishery 
HGof6,712mt. 

p/  Lingcod  north.  A  lingcod  stock  assessment  was  prepared  in  2009.  The  lingcod  biomass  off 
Washington  and  Oregon  was  estimated  to  be  at  62  percent  of  its  unfished  biomass  in  2009.  The 
OFL  of  3,334  mt  was  calculated  using  an  Fmsy  proxy  of  F45%.  The  ABC  of  3,036  mt  was  based 
oh  a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  for  the  area  north  of  42°  N.  lat.  as  it’s  a 
category  1  stock,  and  a  17  percent  reduction  from  the  OFL  (a=0.72/P*=0.40)  for  the  area 
between  42°  N.  lat.  and  40°10’N.  lat.  as  it’s  a  category  2  stock.  The  ACL  was  set  equal  to  the 
ABC.  277.67  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (250  mt),  the  incidental  open 
access  fishery  (16  mt)  and  research  catch  (1 1 .67  mt),  resulting  in  a  fishery  HG  of  2,758  mt. 
q/  Lingcod  south  .  A  lingcod  stock  assessment  was  prepared  in  2009.  The  lingcod  biomass  off 
California  was  estimated  to  be  at  74  percent  of  its  unfished  biomass  in  2009.  The  OFL  of  1,334 
mt  was  calculated  using  an  Fmsy  proxy  of  F450/,.  The  ABC  of  1 ,1 1 1  mt  was  based' Oh  a^  17  percent' 
reduction  from  the  OFL  ((J=0.72/P*=0.40)  as  it’s  a  category  2  stock.  The  ACL  was  equal  to 
the  ABC.  9  mt  is  deducted  from  the  ACL  for  the  incidental  open  access  fisHbfy  (*7  frit)  and  EFP'"' 
fishing  (2  mt),  resulting  in  a  fishery  HG  of  1,102  mt. 

r/  Longnose  skate.  A  stock  assessment  was  prepared  in  2007  and  the  stock  was  estimated  to  be  at 
66  percent  of  its  unfished  biomass.  The  OFL  of  2,902  mt  is  based  on  the  2007  stock  assessment 
with  an  Fmsy  proxy  of  F45«/..  The  ABC  of  2,774  mt  is  a  4  percent  reduction  from  the  OFL 
(a=0.36/P*=0.45)as  it’s  a  category  1  stock.  The  ACL  of  2,000  mt  is  a  fixed  harvest  level  that 
provides  greater  access  to  the  stock.  72.18  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery 


599 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Rules  and  Regulations 
(56  mt),  incidental  open  access  fishery  (3  mt),  and  research  catch  (13.18  mt),  resulting  in  a  • 
fishery  HG  of  1 ,928  mt. 

s/  Longspine  thomyhead.  A  coastwide  stock  assessment  was  conducted  in  2005  and  the  stock 
was  estimated  to  be  at  71  percent  of  its  unfished  biomass  in  2005.  A  coastwide  OFL  of  3,391  mt 
is  based  on  the  2005  stock  assessment  with  an  F5o%  Fmsy  proxy.  The  ABC  of  2,825  mt  is  a  17 
percent  reduction  from  the  OFL  (a=0.72/P*=0.40)  as  if  s  a  category  2  stock.  For  the  portion  of 
the  stock  that  is  north  of  34°27’  N.  lat.,  the  ACL  is  2,009  mt,  and  is  79  percent  of  the  coastwide 
OFL  for  the  biomass  found  in  that  area  reduced  by  an  additional  25  percent  as  a  precautionary 
adjustment.  46  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (30  mt),  the  incidental  open 
access  fishery  (3  mt),  and  research  catch  (13  mt)  resulting  in  a  fishery  HG  of  1,963  mt.  For  that 
portion  of  the  stock  south  of  34®27’  N.  lat.  the  ACL  is  356  mt  and  is  21  percent  of  the  coastwide 
OFL  reduced  by  50  percent  as  a  precautionary  adjustment.  3  mt  is  deducted  from  the  ACL  for 
the  incidental  open  access  fishery  (2  mt),  and  research  catch  (1  mt)  resulting  in  a  fishery  HG  of 
353  mt. 

t/  Minor  nearshpre  rockfish  north.  The  OFL  of  1 10  mt  is  the  sum  of  the  OFL  contributions  for 
the  component  species  within  the  complex.  The  ABCs  for  the  minor  rockfish  complexes  are 
based  on  a  sigma, v^lije  of  0.72  for  category  2  stocks  (blue  rockfish  in  California)  and  1 .44  for 
category  3  stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  ABC  of  94  mt  is  the  summed 
contribution  of  the  ABCs  for  the  component  species.  The  ACL  is  set  equal  to  the  complex  ABC. 
There  are  no  deductions  from  the  ACL,  thus  the  fishery  HG  is  equal  to  the  ACL  at  94  mt. 
u/  Minor  shelf  rockfish  north.  The  OFL  of  2,1 83  mt  is  the  sum  of  the  OFL  contributions  for  the 
component  species  within  the  complex.  The  ABCs  for  the  minor  rockfish  complexes  are  based 
on  a  sigma  value  of  0.72  for  category  2  stocks  (greenspotted  rockfish  between  40°  10’  to  42°  N. 
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lat.  and  greenstriped  rockfish)  and  1 .44  for  category  3  stocks  (all  others)  with  a  P*  of  0.45.  The 
resulting  ABC  of  l,920mt  is  the  summed  contribution  of  the  ABCs  for  the  component  species. 
Tlie  ACL  of  968  mt  is  the  same  as  the  2012  ACL.  65.24  mt  is  deducted  from  the  ACL  for  the 
Tribal  fishery  (30  mt),  the  incidental  open  access  fishery  (26  mt),  EFP  catch  (3  mt)  and  research 
catch  (6.24  mt)  resulting  in  a  fishery  HG  of  903  mt. 

v/  Minor  slope  rockfish  north.  The  OFL  of  1,518  mt  is  the  sum  of  the  OFL  contributions  for  the 
component  species  within  the  complex.  The  ABCs  for  the  northern  minor  slope  rockfish 
complex  is  based  on  a  sigma  value  of  0.36  for  category  1  stocks  (splitnose  rockfish)  and  1.44  for 
category  3  stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  ABC  of  1 ,381  mt  is  the  summed 
contribution  of  the  ABCs  for  the  component  species.  The  ACL  of  1,160  is  the  same  as  the  2012 
.  ACL.  62  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (36  mt),  the  incidental  open  access 
fishery  (19  mt),  EFP  catch  (1  mt)  and  research  catch  (6  mt),  resulting  in  a  fishery  HG  of  1,098 
mt. 

w/  Minor  nearshore  rockfish  south.  The  OFL  of  1,164  mt  is  the  sum  of  the  OFL  contributions  for 
the  component  species  within  the  complex.  The  ABC  for  the  southern  minor  nearshore  rockfish 
complex  is  based  on  a  sigma  value  of  0.36  for  category  1  stocks  (gopher  rockfish  north  of  34°27’ 
N.  lat.),  0.72  for  category  2  stocks  (blue  rockfish  north  of  34°27’  N.  lat.)  and  1 .44  for  category  3 
stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  minor  nearshore  rockfish  south  ABC,  which  is 
the  summed  contribution  of  the  ABCs  for  the  component  species  within  the  complex,  is  1,005 
mt.  The  ACL  is  990  mt;  the  same  as  the  2012  ACL.  There  are  no  deductions  from  the  ACL, 
resulting  in  a  fishery  HG  of  990  mt.  Blue  rockfish  south  of  42°  N.  latitude  has  a  species-specific 


HG  of  236  mt. 
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x/  Minor  shelf  rockfish  south.  The  OFL  of  1,910  mt  is  the  sum  of  the  OFL  contributions  for  the 
component  species  within  the  complex.  The  ABCs  for  the  southern' minor  shelf  rockfish  complex 
is  based  on  a  sigma  value  of  0.72  for  category  2  stocks  (greenspotted  and  greenstriped  rockfish) 
and  1.44  for  category  3  stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  ABC  of  1,617  mt  is 
the  summed  contribution  of  the  ABCs  for  the  component  species.  The  ACL  of  7 14  mt  is  the 
same  as  the  2012  ACL.  46  mt  is  deducted  from  .the  ACL  for  the  incidental  open  access  fishery  (9 
mt),  EFP  catch  (3 1  mt)  and  research  catch  (6  mt),  resulting  in  a  fishery  HG  of  668  mt. 
y/  Minor  slope  rockfish  south.  The  OFL  of  681  mt  is  the  sum  of  the  OFL  contributions  for  the 
component  species  within  the  complex.  The  ABC  for  the  southern  minor  slope  rockfish  complex 
is  based  on  a  sigma  value  of  0.72  for  category  2  stocks  (bank  and  blackgill  rockfish)  and  1 .44 
for  category  3  stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  ABC  of  61 8  mt  is  the  summed 
contribution  of  the  ABCs  for  the  component  species.  The  ACL  is  equal  to  the  ABC.  21  mt  is 
deducted  from  the  ACL  for  the  incidental  open  access  fishery  (17  mt),  EFP  catch  (2  mt)  and 
research  catch  (2  mt),  resulting  in  a  fishery  HG  of  597  mt.  Blackgill  rockfish  has  species-specific 
HGs:  26.4  mt  for  the  limited  entry  fixed  gear  fishery;  17.6  mt  for  the  open  access  fishery. 
tJ  “Other  fish”  is  composed  entirely  of  groundfish  FMP  species  that  are  neither  rockfish  (family 
Scorpaenidae)  nor  flatfish,  and  most  of  these  species  are  unassessed,  with  the  exception  of  spiny 
dogfish,  which  was  assessed  in  201 1  and  is  a  category  2  stock.  The  OFL  of  6,832  mt  is  the  sum 
of  the  OFL  contributions  for  the  component  species  within  the  complex.  The  OFL  contribution 
for  spiny  dogfish  is  projected  from  the  201 1  assessment  using  an  F45%  Fmsy  proxy  harvest  rate. 
The  ABC  of  4,7 1 7  mt  is  calculated  by  applying  a  P*  of  0.40  and  a  sigma  of  1 .44  to  the  OFLs 
calculated  for  the  category  3  stocks  (i.e.,  all  stocks  other  than  spiny  dogfish)  and  a  P*  of  0.30  and 
a  sigma  of  0.72  to  the  OFL  calculated  for  spiny  dogfish.  The  resulting  ABC  for  the  complex  is 
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the  summed  contribution  of  the  ABCs  calculated  for  the  component  stocks.  The  ACL  is  set  equal' 
to  the  ABC.  177  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (112  mt),  the  incidental  open 
access  fishery  (50  mt),  EFP  catch  (3  mt)  and  research  catch  (12  mt),  resulting  in  an  “other  fish” 
fishery  HG  of  4,540  mt. 

aa/  “Other  flatfish”  are  the  unassessed  flatfish  species  that  do  not  have  individual 
OFLs/ABCs/ACLs  and  include  butter  sole,  curlfin  sole,  flathead  sole.  Pacific  sand  dab,  rex  sole, 
rock  sole,  and  sand  sole.  The  other  flatfish  OFL  of  10,060  mt  is  based  on  the  sum  of  the  OFL 
contributions  of  the  component  stocks.  The  ABC  of  6,982  mt  is  a  3 1  percent  reduction  from  the 
OFL  (0=1 .44/P*=0.40)  as  the  complex  is  composed  of  category  3  stocks.  The  ACL  of  4,884  mt 
is  the  201 1  and  2012  ACL  carried  forward  as  there  have  been  no  significant  changes  in  the  status 
or  management  of  stocks  within  the  complex.  202  mt  i§  deducted  from  the  ACL  for  the  Tribal 
fishery  (60  mt),  the  incidental  open  access  fishery  (125  mt),  and  research  catch  (17  mt),  resulting 
in  a  fishery  HG  of  4,682  mt. 

bb/  Pacific  cod.  The  3,200  mt  OFL  is  based  on  the  maximum  level  of  historic  landings.  The  ABC 
of  2,221  mt  is  a  31  percent  reduction  from  the  OFL  (a=1.44/P*=0.40)  as  it’s  a  category  3  stock. 
The  1 ,600  mt  ACL  is  the  OFL  reduced  by  50  percent  as  a  precautionary  adjustment.  409.04  mt  is 
deducted  from  the  ACL  for  the  Tribal  fishery  (400  mt),  research  fishing  (7.04  mt),  and  the 
incidental  open  access  fishery  (2.0  mt),  resulting  in  a  fishery  HG  of  1,191  mt. 

cc/  Pacific  Ocean  Perch  (POP).  A  POP  stock  assessment  was  prepared  in  201 1  and  the  stock  was 
estimated  to  be  at  19.1  percent  of  its  unfished  biomass  in  201 1 .  The  OFL  of  844  mt  for  the  area 
north  of  40°  10’  N.  lat.  is  based  on  the  201 1  stock  assessment  with  an  F5o%  Fmsy  proxy.  The  ABC 
of  807  mt  is  a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The 
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ACL  of  1 50  mt  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  205 1  and  an  SPR 
harvest  rate  of  86.4  percent.  1 6.5  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  ( 1 0.9  mt), 
open  access  fishery  (0.4  mt)  and  research  catch  (5.2  mt),  resulting  in  a  fishery  HG  of  133.5  mt. 

dd/  Pacific  whiting.  Pacific  whiting  are  assessed  annually.  The  final  specifications  will  be 
determined  consistent  with  the  U.S.-Canada  Pacific  Whiting  Agreement  and  will  be  announced 
after  the  Council’s  April  2013  meeting. 

ee/  Petrale  sole.  A  petrale  sole  stock  assessment  was  prepared  for  2011.  In  201 1  the  petrale  sole 
stock  was  estimated  to  be  at  1 8  percent  of  its  unfished  biomass.  The  OFL  of  2,7 11  mt  is  based  on 
the  201 1  assessment  with  an  F3oo/„  Fmsy  proxy.  The  ABC  of  2,592  mt  is  a  4  percent  reduction 
from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  ACL  is  set  equal  to  the  ABC.  234 
mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (220  mt),  the  incidental  open  access  fishery 
(2.4  mt),  and  research  catch  (1 1 .6  mt),  resulting  in  a  fishery  HG  of  2,358  mt. 
ff/  Sablefish  north.  A  coastwide  sablefish  stock  assessment  was  prepared  in  201 1.  The  coastwide 
sablefish  biomass  was  estimated  to  be  at  33  percent  of  its  unfished  biomass  in  201 1 .  The 
coastwide  OFL  of  6,621  mt  is  based  on  the  201 1  stock  assessment  with  an  Fmsy  proxy  of  F4504. 
The  coastwide  ABC  of  6,045  mt  is  an  8.7  percent  reduction  from  the  OFL  (a=0.36/P*=0.40). 
The  40- 1 0  harvest  policy  was  applied  to  the  ABC  to  derive  a  coastwide  ACL  value.  Then  the 
ACL  value  was  apportioned,  north  and  south  of  36°  N.  lat.,  using  the  average  of  annual  swept 
area  biomass  (2003-2010)  from  the  NMFS  NWFSC  trawl  survey,  between  the  northern  and 
southern  areas  with  73.6  percent  going  to  the  area  north  of  36°  N.  lat.  and  26.4  percent  going  to 
the  area  south  of  36°  N.  lat.  The  northern  ACL  is  4,012  mt  and  is  reduced  by  401  mt  for  the 


tribal  allocation  (10  percent  of  the  ACL  north  of  36°  N.  lat.).  The  401  mt  Tribal  allocation  is 
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reduced  by  1 .5  percent  to  account  for  discard  mortality.  Detailed  sablefish  allocations  are  shown 
in  Table  Ic. 

gg/  Sablefish  south.  The  ACL  for  the  area  south  of  36®  N.  lat.  is  1 ,439  mt  (26.4  percent  of  the 
calculated  coastwide  ACL  value).  5  mt  is  deducted  from  the  ACL  for  the  incidental  open  access 
fishery  (2  mt)  and  research  catch  (3  mt),  resulting  in  a  fishery  HG  of  1 ,434  mt. 
hh/  Shortbelly  rockfish.  A  non  quantitative  assessment  was  conducted  in  2007.  The  spawning 
stock  biomass  of  shortbelly  rockfish  was  estimated  at  67  percent  of  its  unfished  biomass  in  2005. 
The  OFL  of  6,950  mt  was  recommended  for  the  stock  in  2013  with  an  ABC  of  5,789  mt  (o=0.72 
with  a  P*  of  0.40).  The  50  mt  ACL  is  slightly  higher  than  recent  landings  and  is  in  recognition  of 
the  stock’s  importance  as  a  forage  species  in  the  California  Current  ecosystem.  2  mt  is  deducted 
from  the  ACL  for  research  catch,  resulting  in  a  fishery  HG  of  48  mt. 

ii/  Shortspine  thomyhead.  A  coastwide  stock  assessment  was  conducted  in  2005  and  the  stock 
was  estimated  to  be  at  63  percent  of  its  unfished  biomass  in  2005.  A  coastwide  OFL  of  2,333  mt 
is  based  on  the  2005  stock  assessment  with  an  F5o%  Fmsy  proxy.  The  coastwide  ABC  of  2,230  mt 
is  a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  For  the 
portion  of  the  stock  that  is  north  of  34°27’  N.  lat.,  the  ACL  is  1,540  mt.  The  northern  ACL  is  66 
percent  of  the  coastwide  OFL  for  the  portion  of  the  biomass  found  north  of  34°27’  N.  lat.  59.22 
mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (50  mt),  the  incidental  open  access  fishery  (2 
mt),  and  research  catch  (7.22  mt)  resulting  in  a  fishery  HG  of  1,481  mt  for  the  area  north  of 
34®27’  N.  lat.  For  that  portion  of  the  stock  south  of  34®27’  N.  lat.,  the  ACL  is  397  mt  which  is  34 
percent  of  the  coastwide  OFL  for  the  portion  of  the  biomass  found  south  of  34®27’  N.  lat. 
reduced  by  50  percent  as  a  precautionary  adjustment.  42  mt  is  deducted  from  the  ACL  for  the 
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incidental  open  access  fishery  (41  mt),  and  research  catch  (1  mt),  resulting  in  a  fishery  HG  of 
355  mt  for  the  area  south  of  34°27’  N.  lat. 

jj/  Splitnose  rockfish.  A  coastwide  assessment  was  prepared  in  2009  that  estimated  the  stock  to 
be  at  66  percent  of  its  unfished  biomass  in  2009.  Splitnose  in  the  north  is  managed  under  the 
minor  slope  rockfish  complex  and  with  species-specific  harvest  specifications  south  of  40®10’  N. 
lat.  The  OFLs  were  apportioned  north  and  south  based  on  the  average  1916-2008  assessed  area 
catch  resulting  in  64.2  percent  stock-specific  OFL  south  of  40°  10’  N.  lat,  and  35.8  percent  for  the 
contribution  of  splitnose  rockfish  to  the  northern  minor  slope  rockfish  complex  OFL.  South  of 
40°  10  N.  lat.,  the  OFL  of  1,684  mt  is  based  on  the  2009  assessment  with  an  Fmsy  proxy  of  F5o%. 
The  ABC  of  1,610  mt  is  a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category 
1  stock.  Because  the  unfished  biomass  is  estimated  to  be  above  40  percent  of  the  unfished 
biomass,  the  ACL  is  set  equal  to  the  ABC.  12  mt  is  deducted  from  the  ACL  for  research  catch  (9 
mt)  and  EFP  catch  (3  mt),  resulting  in  a  fishery  HG  of  1,598  mt. 

kk/  Starry  Flounder.  The  stock  was  assessed  in  2005  and  was  estimated  to  be  above  40  percent  of 
its  unfished  biomass  in  2005.  For  2013,  the  coastwide  OFL  of  1,825  mt  is  based  on  the  2005 
assessment  with  an  Fmsy  proxy  of  F3o%.  The  ABC  of  1,520  mt  is  a  17  percent  reduction  from  the 
OFL  (cr=0.72/P*"=0.40)  as  it’s  a  category  2  stock.  Because  the  stock  is  above  B25%,  the  ACL  was 
set  equal  to  the  ABC.  7  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (2  mt)and  the 
incidental  open  access  fishery  (5  mt),  resulting  in  a  fishery  HG  of  1,5 13  mt. 

11/  Widow  rockfish.  The  stock  was  assessed  in  201 1  and  was  estimated  to  be  at  5 1 . 1  percent  of  its 

♦ 

unfished  biomass  in  201 1 .  The  OFL  of  4,841  mt  is  based  on  the  201 1  stock  assessment  with  an 
Fsov,  Fmsy  proxy.  The  ABC  of  4,598  mt  is  a  5  percent  reduction  from  the  OFL  (a=0.41/P*=0.45). 
A  unique  sigma  of  0.41  was  calculated  for  widow  rockfish  since  the  estimated  variance  in 
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estimated  biomass  was  greater  than  the  0,36  used  as  a  proxy  for  other  category  1  stocks.  A 
constant  catch  strategy  will  be  used  with  an  ACL  of  1,500  mt.  89.2  mt  is  deducted  from  the  ACL 
for  the  Tribal  fishery  (60  mt),  the  incidental  open  access  fishery  (89.2  mt),  EFP  catch  (18  mt)  and 
research  catch  (7.9  mt),  resulting  in  a  fishery  HG  of  1,41 1  mt. 

mm/  Yelloweye  rockfish.  A  stock  assessment  update  was  prepared  in  2011.  The  stock  was 
estimated  to  be  at  21 .3  percent  of  its  unfished  biomass  in  201 1 .  The  51  mt  coastwide  OFL  was 
derived  from  the  base  model  in  the  new  stock  assessment  with  an  Fmsy  proxy  of  F5o%.  The  ABC 
of  43  mt  is  a  1 7  percent  reduction  from  the  OFL  (o=0.72/P*=0.40)  as  it’s  a  category  2  stock.  The 
1 8  mt  ACL  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2074  and  an  SPR  harvest 
rate  of  76.0  percent.  5.82  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (2.3  mt),  the 
incidental  open  access  fishery  (0.2  mt),  EFP  catch  (0.02  mt)  and  research  catch  (3.3  mt)  resulting 
in  a  fishery  HG  of  12.2  mt.  Recreational  HGs  are  being  established:  Washington,  2.9;  Oregon, 

2.6  mt;  and  California,  3.4  mt. 

nn/  Yellowtail  rockfish.  A  yellowtail  rockfish  stock  assessment  update  was  last  prepared  in  2005 
for  the  area  north  of  40°10’  N.  latitude  to  the  U.S-Canadian  border.  Yellowtail  rockfish  was 
estimated  to  be  at  55  percent  of  its  unfished  biomass  in  2005.  The  OFL  of  4,579  mt  is  based  on 
the  2005  stock  assessment  with  the  Fmsy  proxy  of  F5o%.  The  ABC  of  4,378  mt  is  a  4  pereent 
reduction  from  the  OFL  (o=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  ACL  was  set  equal  to 
the  ABC,  because  the  stock  is  above  B4o%.  701.49  mt  is  deducted  from  the  ACL  for  the  Tribal 
fishery  (677  mt),  the  incidental  open  access  fishery  (3  mt),  EFP  catch  (10  mt)  and  research  catch 

t 

(1 1.49  mt),  resulting  in  a  fishery  HG  of  3,677  mt. 
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Table  lb.  To  Part  660,  Subpart  C  -  2013,  Allocations  by  Species  or  Species 
Group.  (Weights  in  Metric  Tons) 


Species 


Arrowtooth  flounder 


Bocaccio  -  S  of  40'’10'  N.  lat.  £ 
Canary  rockfish  a/  b/ 


Chilipepper  -  S  of  40“10  N.  Lat. 


Cowcod  -  S  of  40'‘10'  N.  lat.  a/ 


Darkblotched  rockfish  c/ 


Dover  sole 
English  sole 
Lingcod 


at . 


S  of  40°10'  N.  lat . 


Longnose  Skate 


Longspine  thornyhead 
N  of  34''27'  N.  lat. 


Minor  shelf  rockfish  north 
Minor  shel^  rockfish  s 


Fishery  HG 


4,070 


311.6 

98.5 


1,466 


2.9 


296.  Z 


23,410 


6,712 


Minor  slope  rockfish 

north  1 

Minor  slope  rockfish 

south 

Other  flatfish 

133. 5|  95% 

TBA 


2, 358.01  NA 


2323.01  NA 


Sablef ish 

N  of  36"  N.  lat . 
S  of  36”  N.  lat. 


Shortspine  thornyhead 
N  of  34°27 '  N.  lat . 


See  Table  Ic  of  this  subpart 


602  58% 


Yelloweye  rockfish  a/ 
Yellowtail  -  H  of  40’’10  N.  Lat 


12.2  NA 


N 


’  •  -•i'  -  ■!  Av'rS-V  > 
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a/  Allocations  decided  through  the  biennial  specification  process. 

b/  12^6  mt  of  the  total  trawl  allocation  of  canary  rockfish  is  allocated  to  the  at-sea  whiting 
fisheries,  as  follows:  5.2  mt  for  the  mothership  fishery,  and  7.4  mt  for  the  catcher/processor 
fishery. 

c/  9  percent  (25.3  mt)  of  the  total  trawl  allocation  for  darkblotched  rockfish  is  allocated  to  the 
whiting  fisheries,  as  follows;  10.6  mt  for  the  shorebased  IFQ  fishery,  6.1  mt  for  the  mothership 
fishery,  and  8.6  mt  for  the  catcher/processor  fishery.  The  tonnage  calculated  here  for  the  whiting 
portion  of  the  shorebased  IFQ  fishery  contributes  to  the  total  shorebased  trawl  allocation,  which 
is  found  at  §  660.140(d)(l)(ii)(D). 

d/  30  mt  of  the  total  trawl  allocation  for  POP  is  allocated  to  the  whiting  fisheries,  as  follows;  12.6 
mt  for  the  shorebased  IFQ  fishery,  7.2  mt  for  the  mothership  fishery,  and  10.2  mt  for  the 
catcher/processor  fishery.  The  tonnage  calculated  here  for  the  whiting  portion  of  the  shorebased 


IFQ  fishery  contributes  to  the  total  shorebased  trawl  allocation,  which  is  found  at  § 
660.140(d)(lKii)(D). 

e/  500  mt  of  the  total  trawl  allocation  for  widow  rockfish  is  allocated  to  the  whiting  fisheries,  as 
follows;  210  mt  for  the  shorebavsed  IFQ  fishery,  120  mt  for  the  mothership  fishery,  and  170  mt 
for  the  catcher/processor  fishery.  The  tonnage  calculated  here  for  the  whiting  portion  of  the 
shorebased  IFQ  fishery  contributes  to  the  total  shorebased  trawl  allocation,  which  is  found  at  § 
660.140(d)(l)(ii)(D). 

Table  Ic.  To  Part  660,  Subpart  C  -  Sablefish  North  of  36°  N.  lat .  Allocations,  2013 


Set-asides 


Year  ACL  Tribal 


Recreational 

Estimate  EFP 


Commercial  T 


I  Limited  Entry  HG  |  Open  Access  HG 


%  Mt  %  MT  b/ 


2013  4,012 


3,575  90.6%  3,239 


I _ Limited  Entry  Trawl  c/ _ 

Year  LE  All  I  ALL  Trawl  I  At-sea  Whiting  I  Shorebased  IFQ 


2013  I  3,239  j  1,878  |  50  |  1,828  |  1,360  |  1,156  | 

a/  The  tribal  allocation  is  further  teduced  by  1.5  percent  for  discard  mortality  lesulting  in  395  mt  in  2013. 
b/  Of  the  Open  access  HG  the  annual  amount  estimated  to  be  taken  in  the  incidental  OA  fishery  is  35  mt . 
c/  ,The  trawl  allocation  is  58%  of  the  limited  entry  HG 

d/  The  limited  entry  fixed  gear  allocation  is  42%  of  the  limited  entry  HG 
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TeUble  Id.  To  Part  660,  Subpart  C  -  At-Sea  Whiting  Fishery  Annual 
Set-Asides,  2013 


Species  or  Species  Complex 

Area 

Set  Aside 

(mt) 

Arrowtooth  Flounder 

Coastwide 

20 

BOCACCIO 

S.  of  40°10  N.  lat. 

NA 

CANARY  ROCKFISH  a/ 

Coastwide 

Allocation 

Chilipepper 

S.  of  40010  N.  lat. 

NA 

COWCOD 

S.  of  40010  N.  lat. 

NA 

DARKBLOTCHED  b/ 

Coastwide 

Allocation 

Dover  Sole 

Coastwide 

5 

English  Sole 

Coastwide 

5 

Lingcod 

N.  of  40O10  N.  lat. 

15 

Lingcod 

S.  of  40O10  N.  lat. 

NA 

Longnose  Skate 

Coastwide 

5 

Longspine  Thornyhead 

N.  of  34027  N.  lat. 

5 

Longspine  Thornyhead 

S.  of  3402^  N.  lat. 

NA 

Minor  Nearshore  Rockfish 

N.  of  40O10  N.  lat. 

NA 

Minor  Nearshore  Rockfish 

S.  of  40O10  N.  lat. 

NA 

Minor  Shelf  Rockfish 

N.  of  40O10  N.  lat. 

35 

Minor  Shelf  Rockfish 

S.  of  40O10  N.  lat. 

NA 

Minor  Slope  Rockfish 

N.  of  40O10  N.  lat. 

100 

Minor  Slope  Rockfish 

S.  of  40O10  N.  lat. 

NA 

Other  Fish 

Coastwide 

520 

Other  Flatfish 

Coastwide 

20 

Pacific  Cod 

Coastwide 

5 

Pacific  Halibut  b/ 

Coastwide 

10 

PACIFIC  OCEAN  PERCH  a/ 

N.  of  40O10  N.  lat. 

Allocation 

Pacific  Whiting 

Coastwide 

Allocation 

Petrale  Sole 

Coastwide 

5 

Sablef ish 

N.  of  36°  N:  lat. 

50 

Sablef ish 

S.  of  36°  N.  lat. 

NA 

Shortspine  Thornyhead 

N.  of  34027  N.  lat. 

20 

Shortspine  Thornyhead 

S.  of  34027  N.  lat. 

NA 

Starry  Flounder 

Coastwide 

5 

Widow  Rockfish  a/ 

Coastwide 

Allocation 

YELLOWEYE 

Coastwide 

0 

Yellowtail 

N.  of  40O10  N.  lat. 

300 
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a/  See  Table  1  .b.,  to  Subpart  C,  for  the  at-sea  whiting  allocations  for  these  species. 

b/  As  stated  in  §660.55  (m),  the  Pacific  halibut  set-aside  is  10  mt,  to  accommodate  bycatch  in  the 

at-sea  Pacific  whiting  fisheries  and  in  the  shorebased  trawl  sector  south  of  40°10  N.  lat. 

(estimated  to  5  mt  each). 

I 

■  lib.  Tables  2a  through  2d,  Subpart  C, 
are  revised  to  read  as  follows 
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Table  2a.'  To  Part  660,  Subpart 
OFL,  ABC,  ACL,  ACT  and  Fishery 
tons) . 


Species 


Arrowtooth  flounder  c/ 


Black  d/  e/ 


Bocaccio  f/ 


Cabezon  g/  h/ 


C-  2014,  and  Beyond,  Specifications  of 
Harvest  guidelines (weights  in  metric 


Area 


Coastwide 


N  of  46'’16'  N.  -lat. 


S  of  46°16'  N.  lat . 


S  of  40‘’10'  N.  lat. 


S  of  42“  N.  lat. 


Fishery 
H6  b/ 


3,671 


395 


1,000 


328.6 


47 


California  scorpionfish  i/ 

S  of  34'»27'  N.  lat. 

122 

117 

117 

115 

Canary  rockfish  j/ 

Coastwide 

741 

709 

119 

101.5 

Chilipepper  k/ 

S  of  40*10'  N.  lat. 

1,722 

1,647 

1,647 

1,423 

Cowcod  1 / 

S  of  40*10'  N.  lat. 

12 

9 

3 

2.9 

Darkblotched  rockfish  m/ 

Coastwide 

553 

529 

330 

309.2 

Dover  sole  n/ 

Coastwide 

77,774 

74 , 352 

25,000 

23,410 

English  sole  o/ 

Coastwide 

5,906 

5,646 

5,646 

5,543 

Lingcod  p/  q/ 

N  of  40*  10'  N.  lat. 

3,162 

2,878 

2,878 

2,600 

S  of  40*  10'  N.  lat. 

1,276 

1,063 

1,063 

1,054 

Longnose  skate  r/ 

Coastwide 

2,816 

2,692 

2,000 

1,928 

Longspine  thornyhead  s/ 

N  of  34*27'  N.  lat. 

3,304 

2 , 752 

1,958 

1,912 

S  of  34*27'  N.  lat.» 

347 

344 

Minor  nearshore  rockfish  north  t/ 

N  of  40*10'  N.  lat. 

110 

94 

94 

94 

Minor  shelf  rockfish  north  u/ 

N  of  40*10'  N.  lat . 

2, 195 

1,932 

968 

903 

Minor  slope  rockfish  north  v/ 

N  of  40*10 '  N.  lat . 

1,553 

1,414 

1,160 

1,098 

Minor  nearshore  rockfish  south  w/ 

S  of  40*10'  N,  lat. 

1,^60 

1,001 

■■BB 

Minor  shelf  rockfish  south  x/ 

S  of  40*10'  N.  lat. 

1,913 

1,620 

Minor  slope  rockfish  south  y/ 

S  Of  40*10'  N.  lat. 

685 

622 

622 

1  601 

Other  fish  z/ 

Coastwide 

6,802 

4,697 

4,697 

4,520 

Other  flatfish  aa/ 

Cbastwide 

10,060 

6,982 

4,884 

1  4,682 

Pacific  cod  bb/ 

Coastwide 

3,200 

2,221 

1,600 

1  1,191 

Pacific  ocean  perch  (POP) 


Pacific  whiting  dd/ 


Petrale  sole  ee/ 


Sablefish  ff/  gg/ 


Shortbelly  hh/ 


Shortspine  thornyhead  ii/ 


Splitnose  jj/ 


Starry  flounder  kk/ 


Widow  11/ 


Yelloweye  rockfish  mm/ 


Yellowtail  nn/ 


N  of  40“  10'  N.  lat. 


Coastwide 


Coastwide 


N  of  36“  N.  lat. 


S  of  36“  N.  lat. 


N  of  34*27'  N.  lat. 


S  of  34“27’  N.  lat. 


S  of  40“10'  N.  lat. 


Coastwide 


Coastwide 


Coastwide 


N  of  40*10'  N.  lat. 


2,652  2,652  2,418.0 


ISee  Table 


1,560 


50 


1,525 


393 


1,670  1,670 


1,528  1,528 


4,212  1,500 


18 


4,382  4,382 
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a/  ACLs,  ACTs  and  HGs  are  specified  as  total  catch  values. 

b/Fishery  harvest  guidelines  means  the  harvest  guideline  or  quota  after  subtracting  from  the  ACL 
or  ACT  Pacific  Coast  treaty  Indian  tribes  allocations  and  projected  catch,  projected  research 
catch,  deductions  for  fishing  mortality  in  non-groundfish  fisheries,  and  deductions  for  EFPs. 
c/  Arrowtooth  flounder.  The  stock  was  last  assessed  in  2007  and  was  estimated  to  be  at  79 
percent  of  its  unfished  biomass  in  2007.  The  OFL  of  6,912  mt  is  based  on  the  2007  assessment 
with  an  F3o%  Fmsy  proxy.  The  ABC  of  5,758  mt  is  a  17  percent  reduction  from  the  OFL 
(o=0.72/P*=0.40)  as  it’s  a  category  2  stock.  Because  the  stock  is  above  B25%,  the  ACL  is  set 
equal  to  the  ABC.  2,087.39  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (2,041  mt),  the 
incidental  open  access  fishery  (30  mt),  and  research  catch  (16.39  mt),  resulting  in  a  fishery  HG 
of  3,671  mt.  » 

d/  Black  rockfish  north  (Washington).  A  stock  assessment  was  prepared  for  black  rockfish  north 
of  45°46’  N.  lat.  (Cape  Falcon,  Oregon)  in  2007.  The  biomass  in  the  north  was  estimated  to  be  at 
53  percent  of  its  unfished  biomass  in  2007.  The  OFL  from  the  assessed  area  is  based  on  the  2007 
assessment  with  a  harvest  rate  proxy  of  F5o%  The  resulting  OFL  for  the  area  north  of  46°  16  N. 
lat.  is  428  mt  and  is  97  percent  of  the  OFL  from  the  assessed  area  based  on  the  area  distribution 
of  historical  catch.  The  ABC  of  409  mt  for  the  north  is  a  4  percent  reduction  from  the  OFL 

s 

(ct=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  ACL  was  set  equal  to  the  ABC  since  the  stock 
is  above  B400/,.  14  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery,  resulting  in  a  fishery  HG 
of  395  mt. 

e/  Black  rockfish  south  (Oregon  and  California).  A  stock  assessment  was  prepared  for  black 
rockfish  south  of  45°46  N.  lat.  (Cape  Falcon,  Oregon)  to  Central  California  in  2007.  The  biomass 
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in  the  south  was  estimated  to  be  at  70  percent  of  its  unfished  biomass  in  2007.  The  OFL  from  the 
assessed  area  is  based  on  the  2007  assessment  with  a  harvest  rate  proxy  of  F5o%  plus  3  percent  of 
the  OFL  from  the  stock  assessment  prepared  for  black  rockfish  north  of  45°46’  N,  lat.  The 
resulting  OFL  for  the  area  south  of  46°  16  N.  lat.  is  1,166  mt.  The  ABC  of  1,1 15  mt  and  is  a  4 
percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  2013  and  2014 
ACL  is  1,000  mt,  which  maintains  the  constant  catch  strategy  designed  to  keep  the  stock  biomass 
above  B400/0.  There  are  no  deductions  from  the  ACL  thus  the  fishery  HG  is  equal  to  the  ACL.  The 
black  rockfish  ACL,  in  the  area  south  of  46°  16'  N.  lat.  (Columbia  River),  is  subdivided  with 
separate  HGs  being  set  for  waters  off  Oregon  (580  mt/58  percent)  and  for  waters  off  California 
(420  mt/42  percent). 

f/  Bocaccio.  A  bocaccio  stock  assessment  update  was  prepared  in  201 1  for  the  bocaccio  stock 
between  the  U.S.-Mexico  border  and  Cape  Blanco.  The  stock  is  managed  with  stock-specific 
harvest  specifications  south  of  40°10’  N.  lat.  and  within  the  minor  shelf  rockfish  complex  north 
of  40°  10  N.  lat.  Historical  catch  distribution  of  approximately  6  percent  was  used  to  apportion 
the  assessed  stock  to  the  area  north  of  40°  10’  N.  lat.  The  bocaccio  stock  was  estimated  to  be  at 
26  percent  of  its  unfished  biomass  in  201 1.  The  OFL  of  881  mt  is  based  on  the  201 1  Stock 
assessment  STAT  model  with  an  Fmsy  proxy  of  F5o%.  The  ABC  of  842  mt  is  a  4  percent 
reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  337  mt  ACL  is  based 
on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2022  and  an  SPR  harvest  rate  of  77.7 
percent.  8.4  mt  is  deducted  from  the  ACL  for  the  incidental  open  access  fishery  (0.7  mt),  EEP 
catch  (6.0  mt)  and  research  catch  (1.7  mt),  resulting  in  a  fishery  HG  of  328.6  mt.  The  California 
recreational  fishery  has  an  HG  of  1 72.5  mt. 
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g/  Cabezon  (Oregon).  A  cabezon  stock  assessment  was  prepared  in  2009.  The  cabezon  biomass 
in  waters  off  Oregon  was  estimated  to  be  at  52  percent  of  its  unfished  biomass  in  2009.  The  OFL 
of  49  mt  was  calculated  using  an  Fmsy  proxy  of  F45%.  The  ABC  of  47  mt  was  based  on  a  4 
percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  species.  Because  the  stock 
is  above  B40»/o,  the  ACL  is  set  equal  to  the  ABC.  There  are  no  deductions  from  the  ACL  so  the 
'  fishery  HG  is  also  equal  to  the  ACL  at  47  mt.  Cabezon  in  waters  off  Oregon  were  removed  from 
the  “other  fish”  complex  in  201 1 . 

h/  Cabezon  (California).  A  cabezon  stock  assessment  was  prepared  in  2009.  The  cabezon 
biomass  in  waters  off  California  was  estimated  to  be  at  48  percent  of  its  unfished  biomass  in 
2009.  The  OFL  of  165  mt  was  calculated  using  an  Fmsy  proxy  of  F45%.  The  ABC  of  1 58  mt  was 
based  on  a  4  percent  reduction  from  the  OFL  ((y=0.36/P*=0.45)  as  it’s  a  category  1  stock. 

Because  the  stock  is  above  B4o%,  the  ACL  is  set  equal  to  the  ABC.  There  are  no  deductions  from 
the  ACL  so  the  fishery  HG  is  also  equal  to  the  ACL  at  158  mt. 

i/  California  scorpionfish  was  assessed  in  2005  and  was  estimated  to  be  at  80  percent  of  its 
unfished  biomass  in  2005.  The  OFL  of  122  mt  is  based  on  the  2005  assessment  with  a  harvest 
rate  proxy  of  Fso®/,.  The  ABC  of  1 1 7  mt  is  a  4  percent  reduction  from  the  OFL  (ct=0.36/T*=0.45) 
as  it’s  a  category  1  stock.  Because  the  stock  is  above  B4o%,  the  ACL  is  set  equal  to  the  ABC.  2  mt 
is  deducted  from  the  ACL  for  the  incidental  open  access  fishery,  resulting  in  a  fishery  HG  of  1 1 5 
mt. 

j/  Canary  rockfish.  A  canary  rockfish  stock  assessment  update  was  prepared  in  201 1  and  the  ' 
stock  was  estimated  to  be  at  24  percent  of  its  unfished  biomass  coastwide  in  201 1 .  The  coastwide 
OFL  of  741  mt  is  based  on  the  new  assessment  with  a  Fmsy  proxy  of  F5004.  The  ABC  of  709  mt  is 
a  4  percent  reduction  from  the  OFL  (a=0.36/P*"=0.45)  as  it’s  a  category  1  stock.  The  ACL  of  1 19 
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mt  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2030  and  a  SPR  harvest  rate  of 

88.7  percent.  17.5  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (9.5  mt),  the  incidental 
open  access  fishery  (2  mt),  EFP  catch  (1.5  mt)  and  research  catch  (4.5  mt)  resulting  in  a  fishery 
HG  of  101.5  mt.  Recreational  HGs  are  being  specified:  Washington,  3.2;  Oregon  11.1  mt;  and 
California  23  mt. 

k/  Chilipcpper.  The  coastwide  chilipepper  stock  was  assessed  in  2007  and  estimated  to  be  at  70 
percent  of  its  unfished  biomass  coastwide  in  2006.  Chilipepper  are  managed  with  stock-specific 
harvest  specifications  south  of  40°  10  N.  lat.  and  within  the  minor  shelf  rockfish  complex  north  of 
40°  10’  N.  lat.  Projected  OFLs  are  stratified  north  and  south  of  40°  10’  N.  latitude  based  on  the 
average  1998-2008  assessed  area  catch,  which  is  93  percent  for  the  area  south  of  40°  10’  N. 
latitude  and  7  percent  for  the  area  north  of  40°  10’  N.  latitude.  South  of  40°  10’  N.  lat.,  the  OFL  of 
1,722  mt  is  based  on  the  2007  assessment  with  an  Fmsy  proxy  of  F5o%.  The  ABC  of  1,647  mt  is  a 
4  percent  reduction  from  the  OFL  (o=0.36/P*=0.45)  as  it’s  a  category  1  stock.  Because  the 
unfished  biomass  is  estimated  to  be  above  40  percent  of  the  unfished  biomass,  the  ACL  was  set 
equal  to  the  ABC.  224  mt  is  deducted  from  the  ACL  for  the  incidental  open  access  fishery  (5 
mt),  EFP  fishing  (210  mt),  and  research  catch  (9  mt),  resulting  in  a  fishery  HG  of  1,423  mt. 

1/  Cowcod.  A  stock  assessment  update  prepared  in  2009  estimated  the  stock  to  be  5  percent  of  its 
unfished  biomass  in  2009.  The  OFLs  for  the  Monterey  and  Conception  areas  were  summed  to 
derive  the  south  of  40°10  N.  lat.  OFL  of  12  mt.  The  ABC  for  the  area  south  of  40°  10’  N.  lat.  is  9 
mt.  The  assessed  portion  of  the  stock  in  the  Conception  Area  was  considered  category  2,  with  a 
Conception  Area  contribution  to  the  ABC  of  5  mt,  which  is  a  1 7  percent  reduction  from  the  OFL 
(a=0.72/P*=0.40).  The  unassessed  portion  of  the  stock  in  the  Monterey  area  was  considered  a 
category  3  stock,  with  a  contribution  to  the  ABC  of  3  mt,  which  is  a  3 1  percent  reduction  from 
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the  OFL  (a=l  .44/P*=0.40).  A  single  ACL  of  3  mt  is  being  set  for  both  areas  combined.  The 
ACL  of  3  mt  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2068  and  an  SPR  rate 
of  82.7  percent.  0.1  mt  is  deducted  from  the  ACL  for  the  amount  anticipated  to  be  taken  during 
research  activity  (0. 1  mt),  resulting  in  a  fishery  HG  of  2.9  mt. 

m/  Darkblotched  rockfish.  A  stock  assessment  update  was  prepared  in  201 1 ,  and  the  stock  was 
estimated  to  be  at  30.2  percent  of  its  unfished  biomass  in  201 1.  The  OFL  is  projected  to  be  553 
mt  and  is  based  on  the  201 1  stock  assessment  with  an  Fmsy  proxy  of  F5o%.  The  ABC  of  529  mt  is 
a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  ACL  of  330 
mt  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2025  and  an  SPR  harvest  rate  of 
64.9  percent.  20.8  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (0.1  mt),  the  incidental 
open  access  fishery  (18.4  mt),  EFP  catch  (0.2  mt)  and  research  catch  (2. 1  mt),  resulting  in  a 
fishery  HG  of  309.2  mt. 

n/  Dover  sole.  A  201 1  Dover  sole  assessment  estimated  the  stock  to  be  at  83.7  percent  of  its 
unfished  biomass  in  201 1.  Tlie  OFL  of  77,774  mt  is  based  on  the  results  of  the  201 1  stock 
assessment  with  an  Fmsy  proxy  of  F3o%-  The  ABC  of  74,352  mt  is  a  4  percent  reduction  from  the 
OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  Because  the  stock  is  above  B25%  coastwide,  the 
ACL  could  be  set  equal  to  the  ABC.  However,  the  ACL  of  25,000  mt  is  set  at  a  level  below  the 
ABC  and  higher  than  the  maximum  historical  landed  catch.  1 ,590  mt  is  deducted  from  the  ACL 
for  the  Tribal  fishery  (1,497  mt),  the  incidental  open  access  fishery  (55  mt)  and  research  catch 
(38  mt),  resulting  in  a  fishery  HG  of  23,410  mt. 

o/  English  sole.  A  stock  assessment  update  was  prepared  in  2007.  The  stock  was  estimated  to  be 
at  1 16  percent  of  its  unfished  biomass  in  2007.  The  OFL  of  5,906  mt  is  based  on  the  results  of 
the  2007  assessment  update  with  an  Fmsy  proxy  of  F3o«4-  The  ABC  of  5,646  mt  is  a  4  percent 
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reduction  from  the  OFL  (o=0.36/P’'‘=0.45)  as  it’s  a  category  1  stock.  Because  the  stock  is  above 

B25%,  the  ACL  was  set  equal  to  the  ABC.  103  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery 
(91  mt),  the  incidental  open  access  fishery  (7  mt)  and  research  catch  (5  mt),  resulting  in  a  fishery 
HG  of  5,543  mt. 

p/  Lingcod  north.  A  lingcod  stock  assessment  was  prepared  in  2009.  The  lingcod  biomass  off 
Washington  and  Oregon  was  estimated  to  be  at  62  percent  of  its  unfished  biomass  in  2009.  The 
OFL  of  3,162  mt  was  calculated  using  an  Fmsy  proxy  of  F450/0.  The  ABC  of  2,878  mt  was  based 
on  a  4  percent  reduction  from  the  OFL  (a=0.36/P’'‘=0.45)  for  the  area  north  of  42°  N.  lat.  as  it’s  a 
category  1  stock,  and  1 7  percent  reduction  from  the  OFL  (a=0.72/P*=0.40)  for  the  area  between 
42°  N.  lat.  and  40°10’N.  lat.  as  it’s  a  category  2  stock.  The  ACL  was  set  equal  to  the  ABC.  277.7 
mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (250  mt),  the  incidental  open  access  fishery 
(16  mt)  and  research  catch  (1 1 .67  mt),  resulting  in  a  fishery  HG  of  2,600  mt. 
q/  Lingcod  south  .  A  lingcod  stock  assessment  was  prepared  in  2009.  The  lingcod  biomass  off 
California  was  estimated  to  be  at  74  percent  of  its  unfished  biomass  in  2009.  The  OFL  of  1 ,276 
mt  was  calculated  using  an  Fmsy  proxy  of  F45»/o.  The  ABC  of  1,063  mt  was  based  on  a  17  percent 
reduction  from  the  OFL  (a^0.72/P*=0.40)  as  it’s  a  category  2  stock.  The  ACL  was  set  equal  to 
the  ABC.  9  mt  is  deducted  from  the  ACL  for  the  incidental  open  access  fishery  (7  mt)  and  EFP 
fishing  (2  mt),  resulting  in  a  fishery  HG  of  1 ,054  mt. 

r/  Longnose  skate.  A  stock  assessment  was  prepared  in  2007  and  the  stock  was  estimated  to  be  at 
66  percent  of  its  unfished  biomass.  The  OFL  of  2,816  mt  is  based  on  the  2007  stock  assessment 
with  an  Fmsy  proxy  of  F4504.  The  ABC  of  2,692  mt  is  a  4  percent  reduction  from  the  OFL 


(a=0.36/P’''=0.45)  as  it’s  a  category  1  stock.  The  ACL  of  2,000  mt  is  a  fixed  harvest  level  that 
provides  greater  access  to  the  stock.  72.18  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery 
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(56  mt),  incidental  open  access  fishery  (3  mt),  and  research  catch  (13.18  mt),  resulting  in  a 
fishery  HG  of  1 ,928  mt. 

s/  Longspine  thomyhead.  A  coastwide  stock  assessment  was  conducted  in  2005  and  the  stock 
was  estimated  to  be  at  71  percent  of  its  unfished  biomass  in  2005.  A  coastwide  OFL  of  3,304  mt 
is  based  on  the  2005  stock  assessment  with  a  F5o%  Fmsy  proxy.  The  ABC  of  2,752  mt  is  a  17 
percent  reduction  from  the  OFL  (a=0.72/P*=0.40)  as  it’s  a  category  2  stock.  For  the  portion  of 
the  stock  that  is  north  of  34°27’  N.  lat.,  the  ACL  is  1,958  mt,  and  is  79  percent  of  the  coastwide 
OFL  for  the  biomass  found  in  that  area  reduced  by  an  additional  25  percent  as  a  precautionary 
adjustment.  46  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (30  mt),  the  incidental  open 
access  fishery  (3  mt),  and  research  catch  (13  mt)  resulting  in  a  fishery  HG  of  1,912  mt.  For  that 
portion  of  the  stock  south  of  34°27’  N.  lat.  the  ACL  is  347  mt  and  is  21  percent  of  the  coastwide 
OFL  reduced  by  50  percent  as  a  precautionary  adjustment.  3  mt  is  deducted  from  the  ACL  for 
the  incidental  open  access  fishery  (2  mt),  and  research  catch  ( 1  mt)  resulting  in  a  fishery  HG  of 
344  mt. 

XJ  Minor  nearshore  rockfish  north.  The  OFL  of  1 10  mt  is  the  sum  of  the  OFL  contributions  for 
.  the  component  species  within  the  complex.  The  ABCs  for  the  minor  rockfish  complexes’are 
based  on  a  sigma  value  of  0.72  for  category  2  stocks  (blue  rockfish  in  California)  and  1 .44  for 
category  3  stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  ABC  of  94  mt  is  the  summed 
contribution  of  the  ABCs  for  the  component  species.  The  ACL  is  set  equal  to  the  complex  ABC. 
No  deductions  are  made  to  the  ACL,  thus  the  fishery  HG  is  equal  to  the  ACL,  which  is  94  mt. 
ul  Minor  shelf  rockfish  north.  The  OFL  of  2,195  mt  is  the  sum  of  the  OFL  contributions  for  the 
component  species  within  the  complex.  The  ABCs  for  the  minor  rockfish  complexes  are  based 
on  a  sigma  value  of  0.72  for  category  2  stocks  (greenspotted  rockfish  between  40°  10’  and  42°  N 
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lat.  and  greenstriped  rocktlsh)  and  1 .44  for  category  3  stocks  (all  others)  with  a  P*  of  0.45.  The 
resulting  ABC  of  1 ,932  mt  is  the  summed  contribution  of  the  ABCs  for  the  component  species. 
The  ACL  of  968  mt  is  the  same  as  the  2012  ACL.  65.24  mt  is  deducted  from  the  ACL  for  the 
Tribal  fishery  (30  mt),  the  incidental  open  access  fishery  (26  mt),  EFP  catch  (3  mt)  and  research 
catch  (6.24  mt)  resulting  in  a  fishery  HG  of  902.8  mt. 

v/  Minor  slope  rockfish  north.  The  OFL  of  1 ,553  mt  is  the  sum  of  the  OFL  contributions  for  the 
component  species  within  the  complex.  The  ABCs  for  the  northern  minor  slope  rockfish 
complex  is  based  on  a  sigma  value  of  0.36  for  category  Lstocks  (splitnose  rockfish)  and  1 .44  for 
category  3  stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  ABC  of  1,414  mt  is  the  summed 
contribution  of  the  ABCs  for  the  component  species.  The  ACL  of  1,160  mt  is  the  same  as  the 
2012  ACL.  62  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (36  mt),  the  incidental  open 
access  fishery  (19  mt),  EFP  catch  (1  mt)  and  research  catch  (6  mt),  resulting  in  a  fishery  HG  of 
1,098  mt. 

w/  Minor  nearshore  rockfish  south.  The  OFL  of  1,160  mt  is  the  sum  of  the  OFL  contributions  for 
the  component  species  within  the  complex.  The  ABC  for  the  southern  minor  nearshore  rockfish 
complex  is  based  on  a  sigma  value  of  0.36  for  category  1  stocks  (gopher  rockfish  north  of  34°27’ 
N.  lat.),  0.72  for  category  2  stocks  (blue  rockfish  north  of  34°27’  N.  lat.)  and  1.44  for  category  3 
stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  minor  nearshore  rockfish  south  ABC,  which  is 
the  summed  contribution  of  the  ABCs  for  the  component  species  within  the  complex,  is  1,001 
mt.  The  ACL  is  the  same  as  the  2012  ACL.  There  are  no  deductions  from  the  ACL,  resulting  in  a 
fishery  HG  of  990  mt.  Blue  rockfish  south  of  42°  N.  latitude  has  a  species-specific  HG  of  236 


mt. 
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x/  Minor  shelf  rockfish  south.  The  OFL  of  1 ,91 3  mt  is  the  sum  of  the  OFL  contributions  for  the 
component  species  within  the  complex.  The  ABCs  for  the  southern  minor  shelf  rockfish  complex 
is  based  on  a  sigma  value  of  0.72  for  category  2  stocks  (greenspotted  and  greenstriped  rockfish) 
and  1 .44  for  category  3  stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  ABC  of  1 ,620  mt  is 
the  summed  contribution  of  the  ABCs  for  the  component  species.  The  ACL  of  714  mt  is  the 
same  as  the  2012  ACL.  46  mt  is  deducted  from  the  ACL  for  the  incidental  open  access  fishery  (9 
mt),  EFP  catch  (3 1  mt)  and  research  catch  (6  mt),  resulting  in  a  shelf  fishery  HG  of  668  mt. 

y/  Minor  slope  rockfish  south.  The  OFL  of  685  mt  is  the  sum  of  the  OFL  contributions  for  the 
component  species  within  the  complex.  The  ABC  for  the  southern  minor  slope  rockfish  complex 
is  based  on  a  sigma  value  of  0.72  for  category  2  stocks  (bank  and  blackgill  rockfish)  and  1 .44 
for  category  3  stocks  (all  others)  with  a  P*  of  0.45.  The  resulting  ABC  of  622  mt  is  the  summed 
contribution  of  the  ABCs  for  the  component  species.  The  ACL  is  equal  to  the  ABC.  21  mt  is 
deducted  from  the  ACL  for  the  incidental  open  access  fishery  (17  mt),  EFP  catch  (2  mt)  and 
research  catch  (2  mt),  resulting  in  a  slope  fishery  HG  of  601  mt.  Blackgill  rockfish  has  species- 
specific  HGs:  27  mt  for  the  limited  entry  fixed  gear  fishery;  1 8  mt  for  the  open  access  fishery. 
zJ  “Other  fish”  is  composed  entirely  of  groundfish  FMP  species  that  are  neither  rockfish  (family 
Scorpaenidae)  nor  flatfish,  and  most  of  these  species  are  unassessed,  with  the  exception  of  spiny 
dogfish,  was  assessed  in  201 1  and  is  a  category  2  stock.  The  OFL  of  6,802  mt  is  the  sum  of  the 
OFL  contributions  for  the  component  species  within  the  complex.  The  OFL  contribution  for 
spiny  dogfish  is  projected  from  the  201 1  assessment  using  an  F45<>/o  Fmsy  proxy  harvest  rate.  The 
ABC  of  4,697  mt  is  calculated  by  applying  a  P*  of  0.40  and  a  sigma  of  1.44  to  the  OFLs 
calculated  for  the  category  3  stocks  (i.e.,  all  stocks  other  than  spiny  dogfish)  and  a  P*  of  0.30  and 
a  sigma  of  0.72  to  the  OFL  calculated  for  spiny  dogfi.sh.  The  resulting  ABC  for  the  complex  is 
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the  summed  contribution  of  the  ABCs  calculated  for  the  component  stocks.  The  ACL  is  set  equal 
to  the  ABC.  1 77  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (112  mt),  the  incidental 
open  access  fishery  (50  mt),  EFP  catch  (3  mt)  and  research  catch  (12  mt),  resulting  in  an  “other 
fish”  fishery  HG  of  4,520  mt. 

aa/  “Other  flatfish”  are  the  unassessed  flatfish  species  that  do  not  have  individual 
OFLs/ABCs/ACLs  and  include  butter  sole,  curlfin  sole,  flathead  sole.  Pacific  sand  dab,  rex  sole, 
rock  sole,  and  sand  sole.  The  other  flatfish  OFL  of  1 0,060  mt  is  based  on  the  sum  of  the  OFL 
contributions  of  the  component  stocks.  The  ABC  of  6,982  mt  is  a  3 1  percent  reduction  from  the 
OFL  (0=1. 44/P* =0.40)  as  the  complex  is  composed  of  category  3  stocks.  The  ACL  of  4,884  mt 
is  the  201 1  and  2012  ACL  carried  forward  as  there  have  been  no  significant  changes  in  the  status 
or  management  of  stocks  within  the  complex.  202  mt  is  deducted  from  the  ACL  for  the  Tribal 
fishery  (60  mt),  the  incidental  open  access  fishery  (125  mt),  and  research  catch  (17  mt),  resulting 
in  a  fishery  HG  of  4,682  mt. 

bb/  Pacific  cod.  The  3,200  mt  OFL  is  based  on  the  maximum  level  of  historic  landings.  The  ABC 
of  2,22 1  mt  is  a  3 1  percent  reduction  from  the  OFL  (o=l  .44/P*=0.40)  as  it’s  a  category  3  stock. 

The  1,600  mt  ACL  is  the  OFL  reduced  by  50  percent  as  a  precautionary  adjustment.  409.04  mt  is 
deducted  from  the  ACL  for  the  Tribal  fishery  (400  mt),  research  fishing  (7.04  mt),  and  the 
incidental  open  access  fishery  (2.0  mt),  resulting  in  a  fishery  HG  of  1,191  mt. 
cc/  Pacific  Ocean  Perch.  A  POP  stock  assessment  was  prepared  in  201 1  and  the  stock  was 
estimated  to  be  at  19.1  percent  of  its  unfished  biomass  in  2011.  The  OFL  of  838  mt  for  the  area 
north  of  40°10  N.  lat.  is  based  on  the  201 1  stock  assessment  with  an  F5o%  Fmsy  proxy.  The  ABC 
of  801  mt  is  a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The 
ACL  of  1 53  mt  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  205 1'  and  an  SPR 
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harvest  rate  of  86.4  percent.  16.5  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (10.9  mt), 
open  access  fishery  (0.4  mt)  and  research  catch  (5.2  mt),  resulting  in  a  fishery  HG  of  136.5  mt. 

dd/  Pacific  whiting.  Pacific  whiting  are  assessed  annually.  The  final  specifications  will  be 
determined  consistent  with  the  U.S.-Canada  Pacific  Whiting  Agreement  and  will  be  announced 
after  the  Council’s  April  2014  meeting. 

ee/  Petrale  sole.  A  petrale  sole  stock  assessment  was  prepared  for  201 1 .  In  201 1  the  petrale  sole 
stock  was  estimated  to  be  at  18  percent  of  its  unfished  biomass.  The  OFL  of  2,774  mt  is  based  on 
the  201 1  assessment  with  an  F3004  Fmsy  proxy.  The  ABC  of  2,652  mt  is  a  4  percent  reduction 
from  the  OFL  ((T=0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  ACL  is  set  equal  to  the  ABC.  234 
mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (220  mt),  the  incidental  open  access  fishery 
(2.4  mt),  and  research  catch  (1 1.6  mt),  resulting  in  a  fishery  HG  of  2,418  mt. 
ff/  Sablefish  north.  A  coastwide  sablefish  stock  assessment  was  prepared  in  201 1.  The  coastwide 
sablefish  biomass  was  estimated  to  be  at  33  percent  of  its  unfished  biomass  in  2011.  The 
coastwide  OFL  of  7,158  mt  is  based  on  the  201 1  stock  assessment  with  an  Fmsy  proxy  of  F45%. 
The  ABC  of  6,535  mt  is  an  8.7  percent  reduction  from  the  OFL  (a=0.36/P*=0.40).  The  40-10 
harvest  policy  was  applied  to  the  ABC  to  derive  a  coastwide  ACL  value.  Then  the  ACL  value 
was  apportioned  north  and  south  of  36°  N.  lat.,  using  the  average  of  annual  swept  area  biomass 
(2003-2010)  from  the  NMFS  NWFSC  trawl  survey,  with  73.6  percent  going  to  the  area  north  of 
36°  N.  lat.  and  26.4  percent  going  to  the  area  south  of  36°  N.  lat.  The  northern  ACL  is  4,349  mt 
and  is  reduced  by  435  mt  for  the  tribal  allocation  (10  percent  of  the  ACL  north  of  36°  N.  lat.). 
The  435  mt  Tribal  allocation  is  reduced  by  1 .5  percent  to  account  for  discard  mortality.  Detailed 
sablefish  allocations  are  shown  in  Table  Ic. 
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gg/  Sablefish  south.  The  ACL  for  the  area  south  of  36°  N.  lat.  is  1,560  mt  (26.4  percent  of  the 
calculated  coastwide  ACL  value).  5  mt  is  deducted  from  the  ACL  for  the  incidental  open  access 
fishery  (2  mt)  and  research  catch  (3  mt),  resulting  in  a  fishery  HG  of  1 ,555  mt. 
hh/  Shortbelly  rockfish.  A  non  quantitative  assessment  was  conducted  in  2007.  The  spawning 
stock  biomass  of  shortbelly  rockfish  was  estimated  at  67  percent  of  its  unfished  biomass  in  2005. 
The  OFL  of  6,950  mt  was  recommended  for  the  stock  in  2014  with  an  ABC  of  5,789  mt  (a^O.72 
with  a  P*  of  0.40).  The  50  mt  ACL  is  slightly  higher  than  recent  landings  and  is  in  recognition  of 
the  stock’s  importance  as  a  forage  species  in  the  California  Current  ecosystem.  2  mt  is  deducted 
from  the  ACL  for  research  catch,  resulting  in  a  fishery  HG  of  48  mt. 

ii/  Shortspine  thomyhead.  A  coastwide  stock  assessment  was  conducted  in  2005  and  the  stock 
was  estimated  to  be  at  63  percent  of  its  unfished  biomass  in  2005.  A  coastwide  OFL  of  2,310  mt 
is  based  on  the  2005  stock  assessment  with  a  F500/0  Fmsy  proxy.  The  coastwide  ABC  of  2,208  mt 
is  a  4  percent  reduction  from  the  OFL  (a=0.36/P*=0.45)  as  it’s  a  category  1  stock.  For  the 
portion  of  the  stock  that  is  north  of  34°27’  N.  lat.,  the  ACL  is  1,525  mt.  The  northern  ACL  is  66 
percent  of  the  coastwide  OFL  for  the  portion  of  the  biomass  found  north  of  34°27’  N.  lat.  59.22 
mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (50  mt),  the  incidental  open  access  fishery  (2 
mt),  and  research  catch  (7.22mt)  resulting  in  a  fishery  HG  of  1 ,466  mt  for  the  area  north  of 
34°27’  N.  lat.  For  that  portion  of  the  stock  south  of  34°27’  N.  lat.  the  ACL  is  393  mt  which  is  34 
percent  of  the  coastwide  OFL  for  the  portion  of  the  biomass  found  south  of  34°27’  N.  lat. 
reduced  by  50  percent  as  a  precautionary  adjustment.  42  mt  is  deducted  from  the  ACL  for  the 
incidental  open  access  fishery  (41  mt),  and  research  catch  (1  mt)  resulting  in  a  fishery  HG  of  351 
mt  for  the  area  south  of  34°27’  N.  lat. 
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jj/  Splitnose  rockfish.  A  coastwide  assessment  was  prepared  in  2009  that  estimated  the  stock  to 
be  at  66  percent  of  its  unfished  biomass  in  2009.  Splitnose  in  the  north  is  managed  under  the 
minor  slope  rockfish  complex  and  with  species-specific  harvest  specifications  south  of  40°  10’  N. 
lat.  The  OFLs  were  apportioned  north  and  south  based  on  the  average  1916-2008  assessed  area 
catch  resulting  in  64.2  percent  stock-specific  OFL  south  of  40°  10’  N.  lat,  and  35.8  percent  for  the 
contribution  of  splitnose  rockfish  to  the  northern  minor  slope  rockfish  complex.  South  of  40°  1 0’ 
N.  lat.  the  OFL  of  1,747  mt  is  based  on  the  2009  assessment  with  an  Fmsy  proxy  of  F5o%.  The 
ABC  of  1,670  mt  is  a  4  percent  reduction  from  the  OFL  (<t=0.36/P*=0.45)  as  it’s  a  category  1 
stock.  Because  the  unfished  biomass  is  estimated  to  be  above  40  percent  of  the  unfished  biomass, 
the  ACL  is  set  equal  to  the  ABC.  1 2  mt  is  deducted  from  the  ACL  for  research  catch  (9  mt)  and 
EFP  catch  (34nt),  resulting  in  a  fishery  HG  of  1,658  mt. 

kk/  Starry  Flounder.  The  stock  was  assessed  in  2005  and  was  estimated  to  be  above  40  percent  of 
its  unfished  biomass  in  2005.  For  2013,  the  coastwide  OFL  of  1 ,834  mt  is  based  on  the  2005 
assessment  with  an  Fmsy  proxy  of  Fbov..  The  ABC  of  1,528  mt  is  a  17  percent  reduction  from  the 
OFL  (a=0.72/P*=0.40)  as  it’s  a  category  2  stock.  Because  the  stock  is  above  B25%,  the  ACL  was 
set  equal  to  the  ABC.  7  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (2  mt),  and  the 
incidental  open  access  fishery  (5  mt),  resulting  in  a  fishery  HG  of  1 ,52 1  mt. 

11/  Widow  rockfish.  The  stock  was  assessed  in  201 1  and  was  estimated  to  be  at  5 1 . 1  percent  of  its 
unfished  biomass  in  201 1 .  The  OFL  of  4,435  mt  is  based  on  the  201 1  stock  assessment  with  an 
F5o%  Fmsy  proxy.  The  ABC  of  4,212  mt  is  a  5  percent  reduction  from  the  OFL  (CT=0.41/P*=0.45). 
A  unique  sigma  of  0.41  was  calculated  for  widow  rockfish  since  the  estimated  variance  in 
estimated  biomass  was  greater  than  the  0.36  used  as  a  proxy  for  other  category  1  stocks.  A 
constant  catch  strategy  will  be  used  with  an  ACL  of  1,500  mt.  89.2  mt  is  deducted  from  the  ACL 
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for  the  Tribal  fishery  (60  mt),  the  incidental  open  access  fishery  (89.2  mt),  EFP  catch  (18  mt)  and 
research  catch  (7.9  mt),  resulting  in  a  fishery  HG  of  1,41 1  mt. 

mm/  Yelloweye  rockfish.  A  stock  assessment  update  was  prepared  in  2011.  The  stock  was 
estimated  to  be  at  2 1 .3  percent  of  its  unfished  biomass  in  201 1 .  The  5 1  mt  coastwide  OFL  was 
derived  from  the  base  model  in  the  new  stock  assessment  with  an  Fmsy  proxy  of  F5o%.  The  ABC 
of  43  mt  is  a  17  percent  reduction  from  the  OFL  (a=0.72/P*=0.40)  as  it’s  a  category  2  stock.  The 
18  mt  ACL  is  based  on  a  rebuilding  plan  with  a  target  year  to  rebuild  of  2074  and  an  SPR  harvest 
rate  of  76.0  percent.  5.82  mt  is  deducted  from  the  ACL  for  the  Tribal  fishery  (2.3  mt),  the 
incidental  open  access  fishery  (0.2  mt),  EFP  catch  (0.02  mt)  and  research  catch  (3.3  mt)  resulting 
in  a  fishery  HG  of  12.2  mt.  Recreational  HGs  are  being  established:  Washington,  2.9;  Oregon, 
2.6  mt;  and  California,  3.4  mt. 

nn/  Yellowtail  rockfish.  A  yellowtail  rockfish  stock  assessment  update  was  last  prepared  in  2005 
for  the  area  north  of  40°  10’  N.  latitude  to  the  U.S-Canadian  border.  Yellowtail  rockfish  was 
estimated  to  be  at  55  percent  of  its  unfished  biomass  in  2005.  The  OFL  of  4,584  mt  is  based  on 
the  2005  stock  assessment  with  the  Fmsy  proxy  of  F5o%.  The  ABC  of  4,382  mt  is  a  4  percent 
reduction  from  the  OFL  (a==0.36/P*=0.45)  as  it’s  a  category  1  stock.  The  ACL  was  set  equal  to 
the  ABC,  because  the  stock  is  above  B400/0.  701.49  mt  is  deducted  from  the  ACL  for  the  Tribal 
fishery  (677  mt),  the  incidental  open  access  fishery  (3  mt),  EFP  catch  (10  mt)  and  research  catch 
( 1 1 .49  mt),  resulting  in  a  fishery  HG  of  3,68  Imt. 
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Table  2b.  To  Part  660,  Subpart  C  -  2014,  and  Beyond,  Allocations  by  £ 
or  Species  Group.  (Weights  in  Metric  Tons) 

species 

Allocations 

Species 

Trawl  1 

[  Non-t 

:rawl 

Fishery  HG 

% 

Mt 

% 

Mt 

Arrowtooth  flounder 

3 , 67t 

95% 

3,487] 

1  5% 

184 

Bocaccio  -  S  of  40°10'  N.  lat.  a/ 

328.6 

NA 

79.0 

NA 

249.6 

Canary  rockfish  a/  b/ 

101.5. 

NA 

54  .  ij 

NA 

47.4 

Chilipepper  -  S  of  40°10  N.  Lat. 

1,423 

75% 

1,067 

25% 

356 

Cowcod  -  S  of  40° 10'  N.  lat . 
Darkblotched  rockfish  c/ 
Dover  sole 
English  sole 


Lingcod 


N  of  40°10'  N.  lat-. 


S  of  40°10'  N.  lat. 
Longnose  skate  a/ 


Longspine  thornyhead 


N  of  34<»27’  N.  lat. 

Minor  shelf  rockfish  north  a/ 
Minor  slope  rockfish  north 


Minor  shelf  rockfish  south  a/ 
Minor  slope  rockfish  south 


Other  flatfish 


Pacific  cod 


POP  -  N  of  40°10'  N.  lat.  d/ 
Pacific  whiting 
Petrale  sole  a/ 

Sablef ish 


N  of  36  N.  lat. 


S  of  36"“  N.  lat. 


Shortspine  thornyhead 


N  of  34‘>27'  N.  lat. 

S  of  34'’27'  N.  lat. 
Splitnose  -  S  of  40°10  N.  Lat. 
Starry  Flounder 


1.0 


.293 . 7 


22,240 

5,266 


1 , 912 
903 
1,098 
668 
601 
4,682 
1,191 


136.5 


TBA  . 
2,418.0 


Widow  e/ 

1,411 

Yelloweye  rockfish  a/  ^ 

Yellowtail  -  N  of  40°10  N.  Lat. 

3,681] 
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a/  Allocations  decided  through  the  biennial  specification  process. 

b/  13  mt  of  the  total  trawl  allocation  of  canary  rockfish  is  allocated  to  the  at-sea  whiting  fisheries, 

% 

as  follows:  5.4  mt  for  the  mothership  fishery,  and  7.6  mt  for  the  catcher/processor  fishery, 
c/  9  percent  (26.4  mt)  of  the  total  trawl  allocation  for  darkblotched  rockfish  is  allocated  to  the 
whiting  fisheries,  as  follows:  11.1  mt  for  the  shorebased  IFQ  fishery,  6.3  mt  for  the  mothership 
fishery,  and  9.0  mt  for  the  catcher/processor  fishery.  The  tonnage  calculated  here  for  the  whiting 
portion  of  the  shorebased  IFQ  fishery  contributes  to  the  total  shorebased  trawl  allocation,  which 
is  found  at  §  660.I40(d)(l)(ii)(D). 

d/  30  mt  of  the  total  trawl  allocation  for  POP  is  allocated  to  the  whiting  fisheries,  as  follows:  12.6 
mt  for  the  shorebased  IFQ  fishery,  7.2  mt  for  the  mothership  fishery,  and  10.2  mt  for  the 
catcher/processor  fishery.  The  tonnage  calculated  here  for  the  whiting  portion  of  the  shorebased 
IFQ  fishery  contributes  to  the  total  shorebased  trawl  allocation,  which  is  found  at  § 
660.140(d)(l)(ii)(D). 

e/  500  mt  of  the  total  trawl  allocation  for  widow  rockfish  is  allocated  to  the  whiting  fisheries,  as 
follows:  210  mt  for  the  shorebased  IFQ  fishery,  120  mt  for  the  mothership  fishery,  and  1 70  mt 
for  the  catcher/processor  fishery.  The  tonnage  calculated  here  for  the  whiting  portion  of  the 
shorebased  IFQ  fishery  contributes  to  the  total  shorebased  trawl  allocation,  which  is  found  at  § 
660.140(d)(l)(ii)(D). 


Table  2c.  To  Part  660,  Subpart  C  -  Sablefish  North  of  36°  N.  lat.  Allocations,  2014  and  Beyond 


Year 

ACL 

Set  asides  j  Recreational 

EFP 

Commercial 

HG 

Limited  Entry  HG 

Open  Access  HG 

Tribal  j  Research  |  Estimate 

%  1  Mt 

%  1  MT  b/ 

_ J 

2014 

4,349 

435  1  26  1  6.1  1  4 

3,878 

90.6%  1  3,513 

9.4%  1  365 

Year 

LE  All 

•  Limited  Entry  Trawl  c/ 

Limited  Entry  Fixed  Gear  d/  | 

ALL  Trawl  |  At-sea  Whiting  |  Shorebased  IFQ 

ALL  FG 

Primary 

DTL 

2014 

3,513 

2,038  j  50  j  1,988 

1,476 

1,254 

221 

a/  The  tribal  allocation  is  further  reduced  by  1.5  percent  for  discard  mortality  resulting  in  428  mt  in  2014. 

b/  Of  the  Open  access  HG  the  annual  amount  estimated  to  be  taken  in  the  incidental  OA  fishery  is  35  mt . 
c/  The  tra^l  allocation  is  58%  of  the  limited  entry  HG 

d/  The  limited  entry  fixed  gear  allocation  is  42%  of  the  limited  entry  HG 
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Tedsle  2d.  To  Part  660,  Siibpart  C  -  At-Sea  Whiting  Fishery  Annual 
Set-Asides,  2014  and  Beyond _ 


Species  or  Species  Complex 

Area 

Set  Aside 

(mt) 

Arrowtooth  Flounder 

Coastwide 

20 

BOCACCIO 

S.  of  40°10  N.  lat. 

NA 

CANARY  ROCKFISH  a/ 

Coastwide 

Allocation 

Chilipepper 

S.  of  40°10  N.  lat. 

NA 

COWCOD 

S.  of  40°10  N.  lat. 

NA 

DARKBLOTCHED  a/ 

Coastwide 

Allocation 

Dover  Sole 

Coastwide 

5 

English  Sole 

Coastwide 

5 

Lingcod 

N.  of  40°10  N.  lat. 

15 

Lingcod  . 

S.  of  40°i0  N.  lat. 

NA 

Longnose  Skate 

Coastwide 

5 

Longspine  Thornyhead 

N.  of  34<’27  N.  lat. 

5 

Longspine  Thornyhead 

S.  of  34027  N.  lat. 

NA 

Minor  Nearshore  Rockfish 

N.  of  40010  N.  lat. 

NA 

Minor  Nearshore  Rockfish 

S.  of  40°10  N.  lat. 

NA 

Minor  Shelf  Rockfish 

N.  of  40O10  N.  lat. 

35 

Minor  Shelf  Rockfish 

S.  of  40O10  N.  lat. 

NA 

Minor  Slope  Rockfish 

N.  of  40°10  N.  lat. 

100 

Minor  Slope  Rockfish 

S.  of  40O10  N.  lat. 

NA 

Other  Fish 

Coastwide 

520 

Other  Flatfish 

Coastwide 

20 

Pacific  Cod 

Coastwide 

5 

Pacific  Halibut  b/ 

Coastwide 

10 

PACIFIC  OCEAN  PERCH  a/ 

N.  of  40O10  N.  lat. 

Allocation 

Pacific  Whiting 

Coastwide 

Allocation 

Petrale,  Sole 

Coastwide 

5 

Sablef ish 

N.  of  360 

50 

Sablefish 

S.  of  360  N.  lat. 

NA 

Shortspine  Thornyhead 

!n.  of  34027  N.  lat. 

20 

Short spine  Thornyhead 

|S.  of  34027  N.  lat. 

NA 

Starry  Flounder 

Coastwide 

5 

Widow  Rockfish  a/ 

Coastwide 

Allocation 

YELLOWEYE 

Coastwide 

0 

Yellowtail 

N.  of  40O10  N.  lat. 

300 

i  . 
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a/  See  Table  1  .b.,  to  Subpart  C,  for  the  at-sea  whiting  allocations  for  these  species, 
b/  As  stated  in  §660.55  (m),  the  Pacific  halibut  set-aside  is  10  mt,  to  accommodate  bycatch  in  the 
at-sea  Pacific  whiting  fisheries  and  in  the  shorebased  trawl  sector  south  of  40°  10  N.  lat. 


.  (estimated  to  5  mt  each). 

BILLING  CODE  3510-22-C 

■  12.  In  §  660.112,  the  introductory  text 
and  paragraph  (b)(l)(xv)  are  revised  to 
read  as  follows: 

§  660.1 12  T rawl  fishery — prohibitions. 

These  prohibitions  are  specific  to  the 
limited  entry  trawl  fisheries.  General 
groundfish  prohibitions  are  defined  at 
§660.12.  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter,  it  is  unlawful  for  any 
person  or  vessel  to: 
***** 

(b)  *  *  * 

(1)  *  *  * 

(xv)  Begin  a  new  fishing  trip  until  all 
fish  from  an  IFQ  landing  have  been 
offloaded  from  the  vessel,  consistent 
with  §660.12(a){ll). 
***** 

■  13.  In  §660.130,  paragraphs  (d) 
introductory  text,  (dKl)(iii),  and  (e) 
introductory  text  are  revised  to  read  as 
follows: 

§  660.1 30  T raw!  fishery — management 
measures. 

***** 

(d)  Sorting.  In  addition  to  the 
requirements  at  §  660.12(a)(8),  the  States 
of  Washington,  Oregon,  and  California 
may  also  require  that  vessels  record 
their  landings  as  sorted  on  their  state 
landing  receipt.  Sector-specific  sorting 
requirements  and  exceptions  are  listed 
at  paragraphs  (d)(2)  and  (d)(3)  of  this 
section. 

(D*  *  * 

(iii)  South  of  40°l()f  N.  lot.  Minor 
shallow  nearshore  rockfish,  minor 
deeper  nearshore  rockfish,  California 
scorpionfish,  chilipepper,  bocaccio, 
splitnose  rockfish.  Pacific  sanddabs, 
cowcod,  bronzespotted  rockfish, 
blackgill  rockfish  and  cabezon. 
***** 

(e)  Groundfish  conservation  areas 
(GCAs)  applicable  to  trawl  vessels.  A 
GCA,  a  type  of  closed  area,  is  a 
geographic  area  defined  by  coordinates 
expressed  in  degrees  of  latitude  and 
longitude.  The  latitude  and  longitude 
coordinates  of  the  GCA  boundaries  are 
specified  at  §§660.70  through  660.74.  A 
vessel  that  is  fishing  within  a  GCA 
listed  in  this  paragraph  (e)  with  trawl 


gear  authorized  for  use  within  a  GCA 
may  not  have  any  other  type  of  trawl 
gear  on  board  the  vessel.  The  following 
GCAs  apply  to  vessels  participating  in 
the  limited  entry  trawl  fishery. 
Additional  closed  areas  that  specifically 
apply  to  the  Pacific  whiting  fisheries  are 
described  at  §  660.131(c). 
***** 

■  14.  In  §660.140,  paragraphs  (c)(1) 
table,  (d)(l)(ii)  introductory  text, 

(d) (l)(ii)(D),  (d)(3)(ii)(B)(J),  (d)(4)(i)(C), 

(e) (4)(i),  (e)(5)  introductory  text,  (e)(5)(i), 
and  (e)(5)(ii)  introductory  text  are 
revised  and  paragraphs  (d)(l)(ii)(A)(3), 
(d)(l)(ii)(B)(3)  and  (d)(l)(ii)(B)(4)  are 
added  to  read  as  follows: 

§660.140  Shorebased  IFQ  Program. 

*  *  -  *  *  * 

(c)  *  *  * 

(D*  *  * 

IFQ  Species 

-  Roundflsh 

Lingcod  N.  of  40'’10'  N.  lat. 

Lingcod  S.  of  40'’10'  N.  lat. 

Pacific  cod 
Pacific  whiting 
Sablefish  N.  of  36“  N.  lat. 

Sablefish  S.  of  36°  N.  lat. 

Flatfish 

Arrowtooth  flounder 
Dover  sole 
English  sole 

Other  flatfish  stock  conplex 
Petrale  sole 
Starry  flounder 

Pacific  halibut  (IBQ)  N.  of  40°10'  N.  lat. 

Rockfish 

Bocaccio  S.  of  40°10'  N.  lat. 

Canary  rockfish 
Chilipepper  S.  of  40°10'  N.  lat. 

Cowcod  S.  of  40°10'  N.  lat. 

Oarkblotched  rockfish 
Longspine  thomyhead  N.  of  34°27'  N.  lat. 
Minor  shelf  rockfish  complex  N.  of  40°  10'  N. 
lat. 

Minor  shelf  rockfish  complex  S.  of  40°10'  N. 
lat. 

Minor  slope  rockfish  complex  N.  of  40°10'  N. 
lat. 

Minor  slope  rockfish  complex  S.  of  40°10'  N. 
lat. 

Pacific  ocean  perch  N.  of  40°10'  N.  lat. 


IFQ  Species — Continued 

Shortspine  thomyhead  N.  of  34°27'  N.  lat. 

Shortspine  thomyhead  S.  of  34°27'  N.  lat. 

Splitnose  rockfish  S.  of  40°10'  N.  lat. 

Widow  rockfish 

Yelloweye  rockfish 

Yellowtail  rockfish  N.  of  40°10'  N.  lat. 


(d).  *  * 

(!)**• 

(ii)  Annual  QP  and  IBQ  pound 
allocations.  QP  and  IBQ  pounds  will  be 
deposited  into  QS  accounts  annually. 

QS  permit  owners  will  be  notified  of  QP 
deposits  via  the  IFQ  Web  site  and  their 
QS  account.  QP  and  IBQ  pounds  will  be 
issued  to  the  nearest  whole  pound  using 
standard  rounding  rules  (i.e.,  decimal 
amounts  less  than  0.5  round  down  and 
0.5  and  greater  round  up),  except  that  in 
the  first  year  of  the  Shorebased  IFQ 
Program,  issuance  of  QP  for  overfished 
species  greater  than  zero  but  less  than 
one  pound  will  be  rounded  up  to  one 
pound.  Rounding  rules  may  affect 
distribution  of  the  entire  shorebased 
trawl  allocation.  NMFS  will  distribute 
such  allocations  to  the  maximum  extent 
practicable,  not  to  exceed  the  total 
allocation.  QS  permit  owners  must 
transfer  their  QP  and  IBQ  pounds  from 
their  QS  account  to  a  vessel  account  in 
order  for  those  QP  and  IBQ  pounds  to 
be  fished.  QP  and  IBQ  pounds  must  be 
transferred  in  whole  pounds  (i.e.,  no 
fraction  of  a  QP  or  IBQ  pound  can  be 
transferred).  All  QP  and  IBQ  pounds  in 
a  QS  account  must  be  transferred  to  a 
vessel  account  by  September  1  of  each 
year  in  order  to  be  fished,  unless  there 
is  a  reapportionment  of  Pacific  whiting 
consistent  with  §  660.131(h)  and 
paragraph  (d)(3)  of  this  section  or  a 
release  of  additional  QP  consistent  with 
§  660.60(c)  and  paragraph  (d)(3)(ii)(B)(3) 
of  this  section. 

(A)  *  *  * 

( J)  In  years  where  the  non-tribal 
deductions  from  the  TAG,  ACL,  or  ACT 
when  specified,  described  at  §  660.55(b), 
were  too  high  and  would  go 
unharvested,  NMFS  may  increase  the 
shorebased  trawl  allocation,  consistent 
with  §  660.60(c),  and  issue  additional 
QP  to  QS  accounts. 

(B)  *  *  * 
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(5)  In  years  where  the  non-tribal 
deductions  from  the  TAG,  ACL,  or  ACT 
when  specified,  described  at  §  660.55(b), 
were  too  high  and  would  go 
unharvested,  NMFS  may  increase  the 
shorebased  trawl  allocation,  consistent 


with  §  660.60(c),  and  issue  additional 
QP  to  QS  accounts. 

[4]  In  years  where  there  is 
reapportionment  of  Pacific  whiting, 
specified  at  §  660.131(h),  to  the 
Shorebased  IFQ  Program,  NlVlF'S  will 
increase  the  shorebased  trawl  allocation 


and  issue  additional  QP  to  QS  accounts 
as  described  at  paragraph  (d)(3)(ii)(B)(3) 
of  this  section. 

***** 

(D)  For  the  trawl  fishery,  NMFS  will 
issue  QP  based  on  the  following 
shorebased  trawl  allocations; 


Shorebased  Trawl  Allocations 

IFQ  species 

Management  area 

Arrowtooth  flounder  . 

BOCACCIO . 

CANARY  ROCKFISH  . 

South  of  40°10'  N.  lat . 

Chilipepper . 

COWCOD  . 

DARKBLOTCHED  ROCKFISH . 

South  of  40”10'  N.  tat . 

South  of  40"10'  N.  lat . 

Dover  sole  . 

English  sole  . 

Lingcod  . . . 

Lingcod  . 

Longspine  thomyhpad  . 

Minor  shelf  rockfish  complex  . 

Minor  shelf  rockfish  complex . 

Minor  slope  rockfish  complex . 

Minor  slope  rockfish  complex  . 

Other  flatfish  complex . 

North  of  40°  10'  N.  lat . 

South  of  40°10'  N.  lat . 

North  of  34°27'  N.  lat . 

North  of  40°10'  N.  lat . 

South  of  40°10'  N.  lat . 

North  of  40“10'  N.  lat . 

South  of  40'’10'  N.  lat . 

Pacific  cod  . . . 

PACIFIC  OCEAN  PERCH  . 

Pacific  Whiting  . 

North  of  40°10'  N.  lat . 

petralE  sole . 

Sablefish  . 

North  of  36°  N.  lat . 

Sablefish  . 

South  of  36°  N.Jat . 

Shortspine  thomyhead  . 

North  of  34°27'T4.  lat . . 

Shortspine  thomyhead  . 

South  of  34°27'  N.  lat . 

SplitrKise  rockfish  . 

South  of  40°10'  N.  lat . 

Starry  flounder  . 

Widow  rockfish  . 

- 

YELLOWEYE  ROCKFISH  . 

YeHowtail  rockfish  . 

North  of  40°  10'  N.  lat . 

201 3  shorebased 
trawl  allocation 
(mt)  ^ 


3,846.13 

74.90 

39.90 
1,099.50 

1.00 

266.70 

22,234.50 

6,365.03 

1,222.57 

494.41 

1,859.85 

508.00 

81.00 

776.93 

376.11 

4,189.61 

1,125.29 

109.43 


2,318.00 

1,828.00 

602.28 

1,385.35 

50.00 

1,518.10 

751.50 

993.83 

1.00 

2,635.33 


2014  shorebased 
trawl  allocation 
(mt) 


3,467.08 

79.00 

41.10 

1,067.25 

1.00 

278.41 

22,234.50 

5,255.59 

1,151.68 

472.88 

1,811.40 

508.00 

81.00 

776.93 

378.63 

4,189.61 

1,125.29 

112.28 


2,378.00 

1,988.00 

653.10 

1,371.12 

50.00 

1,57&.10 

755.50 

993.83 

1.00 

2,638.85 


***** 

(3)*  *  * 

(ii)*  *  * 

*  *  * 

(3)  Transfer  of  QP  or  IBQ  pounds  from 
a  QS  account  to  a  vessel  account.  QP  or 
IBQ  pounds  must  be  transferred  in 
whole  pounds  (i.e.  no  fraction  of  a  QP 
can  be  transferred).  QP  or  IBQ  pounds 
must  be  transferred  to  a  vessel  account 
in  order  to  be  used.  Transfers  of  QP  or 
IBQ  pounds  from  a  QS  account  to  a 
vessel  account  are  subject  to  vessel 
accumulation  limits  and  NMFS’. 
approval.  Once  QP  or  IBQ  pounds  are 
transferred  from  a  QS  account  to  a 
vessel  account  (accepted  by  the 
transferee/ vessel  owner),  they  cannot  be 
transferred  back  to  a  QS  account  and 
may  only  be  transferred  to  another 
vessel  account.  QP  or  IBQ  pounds  may 
not  be  transferred  from  one  QS  account 
to  another  QS  accoimt.  All  QP  or  IBQ 
pounds  from  a  QS  account  must  be 
transferred  to  one  or  more  vessel 
accounts  by  September  1  each  year.  If, 
after  September  1  in  any  year,  the 


Regional  Administrator  makes  a 
decision  to  reapportion  Pacific  whiting 
from  the  tribal  to  the  non-tribal  fishery 
or  NMFS  releases  additional  QP 
consistent  with  §  660.60(c)  and 
paragraph  (d)(l)(ii)  of  this  section,  the 
following  actions  will  be  taken. 

(j)  NMFS  will  credit  QS  accounts  with 
additional  QP  proportionally,  based  on 
the  QS  percent  for  a  particular  QS 
permit  owner  and  the  increase  in  the 
shorebased  trawl  allocation  specified  at 
paragraph  (d)(l)(ii)(D)  of  this  section. 

(j7)  The  QS  account  transfer  function 
will  be  reactivated  by  NMFS  from  the 
date  that  QS  accounts  are  credited  with 
additional  QP  to  allow  permit  holders  to 
transfer  QP  to  vessel  accounts  only  for 
those  IFQ  species  with  additional  QP. 

(jji)  After  December  15,  the  transfer 
function  in  QS  accounts  will  again  be 
inactivated. 

***** 

(4)  *  *  • 

(0*  *  * 


(C)  The  Shorebased  IFQ  Program 
accumulation  limits  are  as  follows: 


Accumulation  Limits 


Species  category 

QS  and  IBQ 
control  limit 
(in  percent)  ' 

Arrowtooth  flounder  . 

10 

Bocaccio  S.  of  40°10'  N. 

lat . 

13.2 

Canary  rockfish . 

4.4 

Chilipepper  S.  of  40°10' 

N.  lat . . . 

10 

Cowcod  S.  of  40°10'  N. 

lat . 

17.7 

Darkblotched  rockfish . 

4.5 

Dover  sole  . 

2.6 

English  sole  . 

5 

Lingcod: 

N.  of  40°10'  N.  lat . 

2.5 

S.  of  40°10'  N.  lat . 

2.5 

Longspine  thomyhead; 

N.  of  34°27'  N.  lat . 

6 

Minor  rockfish  complex 

N.  of  40°10'  N.  lat.; 

Shelf  species . 

5 

Slope  species . 

5 
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Accumulation  Limits — Continued 


Species  category  [ 

QS  and  IBQ 
control  limit 
(in  percent) 

Minor  rockfish  complex 

• 

S.  of40°10'N.  lat.; 

Shelf  species . 

9 

Slope  species . 

6 

Other  flatfish  stock  com- 

plex . 

10 

Pacific  cod  . 

12 

Pacific  halibut  (IBQ)  N.  of 

40°  10'  N.  lat . 

5.4 

Pacific  ocean  perch  N.  of 

40°10'  N.  lat . 

4 

Pacific  whiting  (shore- 

side)  . .'. . 

10 

Petrale  sole . 

3 

Sablefish; 

N.  of  36°  N.  lat.  (Mon- 

terey  north)  . 

3 

Accumulation  Limits — Continued 


Species  category 

QS  and  IBQ 
control  limit 
(in  percent) 

S.  of  36°  N.  lat.  (Con- 

ception  area)  . 

10 

Shortspine  thornyhead; 

N.  of  34°27'  N.  lat . 

6 

S.  of  34°27'  N.  lat . 

6 

Splitnose  rockfish  S.  of 

40°10'  N.  lat . 

10 

Starry  flounder . 

10 

Widow  rockfish  . 

5.1 

Yelloweye  rockfish . 

5.7 

Yellowtail  rockfish  N.  of 

40°  10'  N.  lat . 

5 

Non-whiting  groundfish 

species . 

2.7 

it  it  it  1c  1c 


(e)  *  *  * 

*  *  * 

(i)  Vessel  limits.  For  each  IFQ  species 
or  species  group  specified  in  this 
paragraph,  vessel  accounts  may  not 
have  QP  or  IBQ  pounds  in  excess  of  the 
QP  Vessel  Limit  (Annual  Limit)  in  any 
year,  and,  for  species  covered  by 
Unused  QP  Vessel  Limits  (Daily  Limit), 
may  not  have  QP  or  IBQ  pounds  in 
excess  of  the  Unused  QP  Vessel  Limit  at 
any  time.  The  QP  Vessel  Limit  (Annual 
Limit)  is  calculated  as  unused  available 
QPs  plus  used  QPs  (landings  and 
discards)  plus  any  pending  outgoing' 
transfer  of  QPs.  The  Unused  QP  Vessel 
Limits  (Daily  Limit)  is  calculated  as 
unused  available  QPs  plus  any  pending 
outgoing  transfer  of  QPs.  These  vessel 
limits  are  as  follows; 


Species  category 


Arrowtooth  flounder  . 

Bocaccio  S,  of  40°10'  N,  lat . 

Canary  rockfish . 

Chilipepper  S.  of  40°10'  N.  lat . 

Cowcod  S.  of  40°10'  N.  lat . 

Darkblotched  rockfish  . 

Dover  sole . 

English  sole  . 

Lingcod: 

N.  of  40°10'  N.  lat . 

S.  of  40°  10'  N.  lat . 

Longspine  thornyhead: 

N.  of  34°27'  N.  lat . 

Minor  rockfish  complex  N.  of  40°10'  N.  lat.: 

Shelf  species  . 

Slope  species  . 

Minor  rockfish  complex  S.  of  40°10'  N.  lat.: 

Shelf  species  . 

Slope  species  . 

Other  flatfish  complex . 

Pacific  cod  . 

Pacific  halibut  (IBQ)  N.  of  40"10'  N.  lat . 

Pacific  ocean  perch  N.  of  40°  10'  N.  lat . 

Pacific  whiting  (shoreside)  . 

Petrale  sole . 

Sablefish; 

N.  of  36°  N.  lat.  (Monterey  north) . 

S.  of  36°  N.  lat.  (Conception  area) . 

Shortspine  thornyhead: 

N.  of  34°2r  N.  lat . 

S.  of  34°27'  N.  lat . 

Splitnose  rockfish  S.  of  40°10'  N.  lat . 

Starry  flounder  . 

Widow  rockfish . 

Yelloweye  rockfish . 

Yellowtail  rockfish  N.  of  40°  10'  N.  lat . 

Non-whiting  groundfish  species . 


Vessel  Limits 


QP  vessel  limit  (annual  Unused  QP  vessel  limit 
limit)  (in  percent)  (daily  limit)  (in  percent) 


20 

15.4 

13.2 

10 

4.4 

15 

17.7 

j  17.7 

6.8 

4.5 

3.9 

7.5 

5.3 

13.3 

9 

7.5 

7.5 


13.5 

9 

15 

20 

14.4 

6 

15 

4.5 


5.4 

4 


4.5 

15 


9  . 

9  . 

15  . 

20  . 

8.5  5.1 

11.4  5.7 

7.5  . 

3.2  . 


***** 

(5)  Carryover.  The  carryover  provision 
allows  a  limited  amount  of  surplus  QP 
or  IBCJ  pounds  in  a  vessel  account  to  be 
carried  over  from  one  year  to  the  next 
or  allows  a  deficit  in  a  vessel  account  in 


one  year  to  be  covered  with  QP  or  IBQ 
pounds  from  a  subsequent  year,  up  to  a 
carryover  limit.  The  carryover  limit  is 
calculated  by  multiplying  the  carryover 
percentage  by  the  cumulative  total  of  QP 
or  IBQ  pounds  (used  and  unused)  in  a 


vessel  account  for  the  base  year,  less  any 
transfers  out  of  the  vessel  account,  any 
QP  resulting  from  reapportionment  of 
whiting  specified  at  §  660.60(d)  or 
release  of  additional  QP  during  the  year 
specified  at  §660.60(c)(3)(ii),  or  any 
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previous  carryover  amounts.  The 
percentage  used  for  the  carryover 
provision  may  be  changed  during  the 
biennial  specifications  and  management 
measures  process,  and,  for  the  surplus 
carryover  provision  specified  in 
paragraph  (e)(5)(i)  of  this  section,  the 
percentage  is  designated  as  a  “routine 
management  measure”  at 
§  660.60(c)(l)(v)  and  may  be  changed 
through  an  inseason  action,  but  may  not 
exceed  10  percent. 

(i)  Surplus  QP  or  IBQ  pounds.  A 
vessel  account  with  a  surplus  of  QP  or 
IBQ,  pounds  (unused  QP  or  IBQ  pounds) 
for  any  IFQ  species  at  the  end  of  the 
fishing  year  may  carryover  for  use  in  the 
immediately  following  year  an  amount 
of  unused  QP  or  IBQ  pounds  up  to  its 
carry  over  limit.  The  carryover  limit  for 
the  surplus  is  calculated  as  10  percent 
of  the  cumulative  total  QP  or  IBQ 
pounds  (used  and  unused,  less  any 
transfers  or  any  previous  carryover 
amounts)  in  the  vessel  account  at  the 
end  of  the  year.  Ba.sed  on  a  Council 
recommendation,  NMFS  will  credit  the 


carryover  amount  to  the  ves.scl  account 
in  the  immediately  following  year  once 
NMFS  has  completed  its  end-of-the-year 
account  reconciliation.  If  NMFS 
disagrees  with  all  or  part  of  the  Council 
recommendation,  NMFS  will  not  credit 
the  vessel  accounts,  as  appropriate,  and 
will  notify  the  Council  in  writing, 
describing  the  basis  for  the  decision. 
NMFS  will  notify  vessel  account  owners 
through  the  online  IFQ  system  of  any 
additional  QP  or  IBQ  pounds  resulting 
from  a  carryover  of  surplus  jKJunds,  and 
will  not  issue  those  pounds  above  the 
vessel  limits  (specified  at  paragraph 
(e)(4)  of  this  section).  If  there  is  a 
decline  in  the  ACL  between  the  base 
year  and  the  following  year  in  which  the 
QP  or  IBQ  pounds  would  be  carried 
over,  the  carryover  amount  will  be 
reduced  in  proportion  to  the  reduction 
in  the  ACL.  When  surplus  QP  or  IBQ 
pounds  are  issued,  those  pounds  are 
deposited  directlyunto  the  vessel 
accounts  and  do  not  increase  the 
shorebased  trawl  allocation.  Surplus  QP 
or  IBQ  pounds  may  not  be  carried  over 


for  more  than  one  year.  Any  amount  of 
QP  or  IBQ  pounds  in  a  vessel  account 
and  in  excess  of  the  carryover  amount 
will  expire  on  December  31  each  year 
and  will  not  be  available  for  any  future 
us*. 

(ii)  [Jeficit  QP  or  IBQ  pounds.  If  an 
IFQ  species  is  reallocated  between  the 
base  year  and  the  following  year  due  to 
changes  in  management  areas  or 
subdivision  of  a  species  group  as 
specified  at  paragraph  (c)(3)(vii)  of  this 
section,  a  vessel  account  will  not 
carryover  the  deficit  for  that  IFQ  species 
into  the  following  year.  A  vessel  account 
with  a  deficit  (negative  balance)  of  QP 
or  IBQ  pounds  for  any  IFQ  species  in 
the  current  year  may  cover  that  deficit 
with  QP  or  IBQ  pounds  from  the 
following  year  without  incurring  a 
violation  if  all  of  the  following 
conditions  are  met: 

h  it  a  ic  it 

m  15.  Table  1  (North)  and  Table  1 
(South)  to  part  660,  subpart  D,  are 
revised  to  read  as  follows: 

Biumc  CODE  351&-22-P 
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Table  1  (North)  to  Part  €60,  Subpart  D  ~  Limited  Entry  Trawl  Rockfish  Conservation  Areas  and  Landing  Allowances  for  non-IFQ 
Species  and  Pacific  Whiting  North  of  40°10'  N.  Lat. 

This  table  describes  Rockfish  Conservation  Areas  for  vessels  using  groundfish  trawl  gear.  This  table  describes  incidental  landing 
allowances  for  vessels  registered  to  a  Federal  limited  entry  trawl  permit  and  using  groundfish  trawl  or  groundfish  non-trawl  gears  to  harvest 
individual  fishing  quota  (IFQ)  species. 

Other  Limits  and  Requirements  Apply  -  Read  §  660.10  -  $  660.399  before  using  this  table 


JAN-FEB 

MAR-APR 

MAY-JUN  1  JUL-/VUG 

SEP-OCT 

NOV-DEC 

Rockfish  Conservation  Area  (RCA)^': 

North  of  48“10N.  lat 

’  _ 

shore - 
modifiod^' 200 
fm  line'' 

Shore  -  200  fm 
line’' 

shore  - 150  fm  line*' 

shore  -  200  fm 
line'' 

shore  - 

modified^'  200 
fm  hne'' 

48°10'N  lat  -45'’46'N  lat 

2 

75fmline’'- 
modified^' 200 
fm  line" 

75  fm  line"  - 
150  fm  line'' 

100  fm  line''  - 150  fm  line’' 

75fmline''- 

150fmHne'' 

45°46’  N  lat  -  40“10'  N  lat 

3 

75  fm  linel/  - 
200  fm  linel/ 

100  fm  line''  -  200  fm  line’' 

75  fm  Rne’'  - 
modified^'  2{X) 
fm  hne’' 

Selective  flatfish  trawl  gear  is  required  shoreward  of  the  RCA,  all  bottom  trawl  gear  (large  footrope,  selective  flatfish  trawl,  and  smaH  footrope  trawl 
gear)  is  permitted  seaward  of  thq.  RCA  Large  footrope  and  small  footrope  trawl  gears  (except  for  selective  flatfish  trawl  gear)  are  prohibited 
shoreward  of  the  RCA  Mdwater  trawl  gear  is  permitted  only  for  vessels  participating  in  the  primary  whiting  season  Vessels  fishing  groundfish 
trawl  quota  pounds  with  groundfish  non-trawl  gears,  under  gear  switching  provisions  at  §  660.140,  are  subfect  to  the  timitsd  entry 
groundfish  trawl  fishery  landing  allowances  In  this  table,  regardless  of  the  type  of  fishing  gear  used.  Vessels  fishing  groundfish  trawl 
quota  pounds  with  groundfish  non-trawl  gears,  urtder  gear  switching  provisions  at  §  660.140,  are  subject  to  the  limRed  entry  fixed  gear 
non-trawl  RCA  ae  described  in  T ables  1  (North)  and  1  (South)  to  Part  660,  Subpart  E. 


See  §  660.60,  §  660.130,  and  §  660.140  for  Additional  Gear,  Trip  Limit,  and  Conservation  Area  Requirements  artd  Restrictions.  See.$§ 
660.70-660.74  and  §§  660.76-660.79  for  Corrservation  Area  Oescriptlotts  ai>d  Coordirtates  (Including  RCAs,  YRCA  CCAa,  Farallon  isiiinds.j 

Cordell  Banks,  aitd  EFHCAa). 


m 


State  trip  limits  and  seasons  may  be  more  restrictive  than  federal  trip  limits,  particularty  in  waters  off  Oregon  and  Cakfomia 


Minor  nearshore  rockfish  &  Black 
4  rockfish 


5  VWiHing 


midwater  trawl 


large  &  small  footrope  gear 


g  Cabezon 

9  North  of  46°16'N  lat 

JO  46“16'  N  lat  -  N  lat 


11 


Shortbelly 


j2  Spiny  dogfish 


jj  Lortgnose  skate 


14  Other  Fish ' 


3(XD  lb/  month 


Before  the  primary  whiting  season;  CLOSED.  —  During  the  primary  season  mid-water  trawl  permitted 
in  the  RCA  See  §660.131  for  season  and  trip  Nmit  details.  -  After  the  primary  whiting  season: 

CLOSED 


Before  the  primary  whiting  season:  20,0(X)  IbAhp.  -  During  the  primary  season:  10,000  Ib/trip,  -  /Viler 
the  primary  whiting  season:  10,000  Ib/trip. 


Unlimited 
50  lb/  month 


Unlimited 


60,000  lb/  month 


UnNmIted 


Unlimited 


1/  The  Rockfish  Conservation  Area  is  an  area  closed  to  fishing  by  particular  gear  types,  bounded  by  lines  specifically  defined  by  latitude  and  longitude 
coordinates  set  out  at  §§  660.71-660.74.  This  RCA  is  not  defirred  by  depth  contours,  and  the  bourKlary  lirtes  that  define  the  RCA  may  close  areas 
that  are  deeper  or  shallower  than  the  depth  contour.  Vessels  that  are  subject  to  the  RCA  restrictions  may  not  fish  in  the  RCA  or  operate  in  the 
RCA  for  any  purpose  other  than  transiting 

2/  The  "modified”  fathom  lines  are  modified  to  exclude  certain  petrale  sole  areas  from  the  RCA 

3/  "Other  fish"  are  defined  at  §  660 1 1  and  include  sharks  (except  spiny  dogfish),  skates  (except  longnose  skate),  ratfish,  morids,  grenadiers, 
and  kelp  greenting. 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pouitds  in  one  kilogram. 


i 


T  ABL 


634 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  .3,  2013 /Rules  and  Regulations 


Table  1  (South)  to  Part  660,  Subpart  D  —  Limited  Entry  Trawl  Rockfish  Conservation  Areas  and  Landing  AHowarKes  for  non-FQ 
Species  and  Pacific  Whiting  Sbuth  of  M^IO'  N.  Lat. 

This  table  describes  Rockfish  Conservation  Areas  for  vessels  using  groundfish  trawl  gear.  This  table  describes  Incidental  landing 
altowancea  for  vessels  registered  to  a  Federal  Inrited  entry  travrf  permit  and  using  grouttdfish  trawl  or  groundfish  non-trawl  gears  to  harvest 
individual  fishing  quota  (IFQ)  species. 

Other  UmitB  and  Requirements  Apply  -  Read  §  660.10  •  §  660.399  before  using  this  table  01012013 


JAN-FEB  1  MAR-APR  |  MAY-JUN  1  JUL-AUG  |  SEP-OCT  |  NOV-DEC 

Rockfish  Conservation  Area  (RCA)^': 

1  South  of  40°10'N  lat. 

1CX)fm  line’'  - 150  fm  line*'^' 

SmaH  fbotrope  trawl  gear  is  required  shoreward  of  the  RCA  all  trawl  gear  (large  footrope,  selective  flatfish  trawl,  midwater  trawl,  and  small  footrope 
trawl  gear)  is  permitted  seaward  of  the  RCA  Large  footrope  trawl  gear  and  midwater  trawl  gear  are  prohibited  shoreward  of  the  RCA  Vessels 
fishing  groundfish  trawl  quota  pounds  with  groundfish  non-trawl  gears,  under  gear  switching  provisions  at  §  660.140,  are  subject  to  the 
linVted  entry  groundfish  trawl  fishery  landing  allowances  in  this  table,  regardless  of  the  type  of  fishing  gear  used.  Vessels  fishing 
groundfish  trawl  quota  pounds  with  groundfish  non-trawl  gears,  under  gear  switching  provisions  at  §  660.140,  are  subject  to  the  limited 
entry  fixed  gear  non-trawl  RCA  a*  described  In  Tables  1  (North)  and  1  (South)  to  Part  660,  Subpart  E. 

See  §  660.60,  §  660.130,  and  §  660.140  for  Additional  Gear,  Trip  Unit,  and  Conservation  Area  RequIrenwnts  and  Restrictions.  See  §§ 
660.70-660.74  and  §§  660.76-660.79  for  Conservation  Area  Descriptions  and  Coordinates  (including  RCAs,  YRCA  CCAs,  Farallon  Islands, 

Cordell  Banks,  and  EFHCAs). 

TABL 

State  trip  limits  and  seasons  may  be  more  restrictive  than  federal  trip  limits,  particularly  in  waters  off  Oregon  and  CaNfomia. 

Longspine  thomyhead 

2 

Q 

South  of  34'’27'  N  lat 
3 

24,000  lb/  2  months 

H 

Mirux  nearshore  rockfish  &  Black 

3(X)  lb/  month 

0) 

.  rockfish 

4 

o 

5  VWiiting 

c 

mxlwater  trawl 

6 

Before  the  primary  whiting  season:  CLOSED.  -  During  the  primary  season:  mid-water  trawl  permitted 
in  the  RCA  See  §660.131  for  season  and  trip  limit  details  ~  Alter  the  primary  whiting  season 

CLOSED. 

large  &  small  footrope  gear 
7 

Before  the  primary  whiting  season:  20,000  Ib/trip.  -  Dunng  the  primary  season:  10,000  Ib/trip  -  After 
the  pnmary  whiting  season  10,0(X)  IbArip 

g  Cabezon 

50  lb/  month 

9  Shortbelly 

Unlimited 

10  Spiny  dogfish 

60,000  lb/  month 

1 1  Longnose  skate 

Unlimited 

12  California  scorpionflsh 

Unlimited 

Other  Fmh 

Unlimited 

1/  The  Rockfish  Conservation  Area  is  an  area  dosed  to  fishing  by  particular  gear  types,  bounded  by  lines  specifically  defined  by  latitude  and  longitude 
coordinates  set  out  at  §§  660  71-660  74.  This  RCA  is  not  defined  by  depth  contours,  and  the  boundary  lines  that  define  the  RCA  may  close  areas 
that  are  deeper  or  shallower  than  the  depth  contour  Vessels  that  are  subject  to  the  RCA  restrictions  may  not  fish  in  the  RCA  or  operate  in  the 
RCA  for  any  purpose  other  than  transiting 

2/  South  of  34°27’  N  lat .  the  RCA  is  100  fm  line  - 150  fm  line  along  the  mainland  coast,  shoreline  - 130  fm  line  around  islands 

3/  "Other  fish"  are  defined  at  §  660.11  and  include  sharks  (except  spiny  dogfish),  skates  (excluding  longnose  skate),  ratfish,  morids,  grenadiers, 
and  kelp  greenkng 

To  convert  pounds  to  kllogranw,  divide  by  2.20462,  the  number  of  pounds  In  one  kilogram. 


■  16.  In  §660.2.30,  paragraphs 
(c)(2)  introductory  text,  (c)(2)(ii)  and 
(c)(2)(iii)  are  revised  to  read  as  follows:  . 

§  660.230  Fixed  gear  fishery- 
management  measures. 
***** 

(c)*  *  * 

(1)  In  addition  to  the  requirements  at 
§  660.12(a)(8)  the  States  of  Washington, 
Oregon,  and  California  may  also  require 
that  vessels  record  their  landings  as 
sorted  on  their  .state  landing  receipts. 


(2)  For  limited  entry  fixed  gear 
vessels,  the  following  species  mu.st  bo 
sorted: 

***** 

(ii)  North  of  40°10'  N.  lat. — POP, 
yellowtail  rockfish,  cabezon  (Oregon 
and  California); 

(iii)  South  of  40'’10'  N.  lat. — minor 
shallow  nearshore  rockfish,  minor 
deeper  nearshore  rockfish,  California 
scorpionfi.sh,  chilipepper,  bocaccio, 
splitnose  rockfish.  Pacific  sanddabs, 
cowcod,  bronzespotted  rockfish, 
blackgill  rockfish  and  cabezon. 


■  1 7.  In  §  660.231 ,  the  introductory  text 
and  paragraph  (b)(3)(i)  are  revi.sed  to 
read  as  follows: 

§  660.231  Limited  entry  fixed  gear 
sablefish  primary  fishery. 

This  section  applies  to  the  sablefish 
primary  fishery  for  the  limited  entry 
fixed  gear  fishery  north  of  36°  N.  lat. 
Limited  entry  and  open  access  fixed 
gear  sablefish  fishing  outside  of  the 
sablefish  primary  season  north  of  36°  N. 
lat.  is  governed  by  management 
measures  imposed  under  §§  660.230, 
660.232,  660.330  and  660.332. 
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(b)  *  *  * 

(3)*  *  * 

(i)  A  vessel  participating  in  the 
primary  season  will  be  constrained  by 
the  sablefish  cumulative  limit 
associated  with  each  of  the  permits 
registered  for  use  with  that  vessel. 
During  the  primary  season,  each  vessel 
authorized  to  fish  in  that  season  under 
paragraph  (a)  of  this  section  may  take, 
retain,  possess,  and  land  sablefish,  up  to 
the  cumulative  limits  for  each  of  the 
permits  registered  for  use  with  that 
vessel  (i.e.,  stacked  permits).  If  multiple 
limited  entry  permits  with  .sablefish 
endorsements  are  registered  for  use  with 
a  single  vessel,  that  vessel  may  land  up 
to  the  total  of  all  cumulative  limits 
announced  in  this  paragraph  for  the 
tiers  for  those  permits,  except  as  limited 
by  paragraph  (b)(3)(ii)  of  this  section. 

Up  to  3  permits  may  be  registered  for 
use  with  a  single  vessel  during  the 
primary  season;  thus,  a  single  vessel 
may  not  take  and  retain,  possess  or  land 
more  than  3  primary  season,  sablefish 
cumulative  limits  in  any  one  year.  A 
vessel  registered  for  use  with  multiple 
limited  entry  permits  is  subject  to  per 


vessel  limits  for  species  other  than 
.sablefi.sh,  and  to  per  ves.sel  limits  when 
participating  in  the  daily  trip  limit 
fishery  for  sablefish  under  §660.232.  In 
2013,  the  following  annual  limits  are  in 
effect:  Tier  1  at  34,.613lb  (15, OO."!  kg). 
Tier  2  at  15,688  lb  (7,1 16  kg),  and  Tier 
3  at  8,964  lb  (4,066  kg).  For  2014  and 
beyond,  the  following  annual  limits  are 
in  effect;  Tier  1  at  37,441  lb  (16,983  kg). 
Tier  2  at  17,019  lb  (7,720  kg),  and  Tier 
3  at  9,725  lb  (4,411  kg). 
***** 

■  18.  In  §  660.232,  paragraphs  (a)(2)  and 
(a)(3)  are  revised  to  read  as  follows: 

§  660.232  Limited  entry  daily  trip  limit 
(OTL)  fishery  for  sablefish. 

(a)  *  *  * 

(2)  Following  the  start  of  the  primary 
season,  all  landings  made  by  a  vessel 
authorized  by  §  660.231(a)  to  fish  in  the 
primary  season  will  count  against  the 
primary  season  cumulative  limit(s) 
associated  with  the  permit(s)  registered 
for  use  with  that  vessel.  A  vessel  that  is 
eligible  to  fish  in  the  sablefish  primary 
season  may  fish  in  the  DTL  fishery  for 
sablefish  once  that  vessels’  primary 


.season  sablefish  limit(s)  have  been 
taken,  or  after  the  close  of  the  primary 
season,  whichever  occurs  earlier.  A 
vessel’s  primary  season  cumulative 
limit(s)  are  considered  to  be  taken  when 
the  total  amount  remaining  is  less  than 
the  daily  trip  limit  for  .sablefish  north  of 
36°  N.  lat.,  if  one  is  specified,  in  Table 
2  (North)  and  Table  2  (South)  to  this 
subpart.  If  no  daily  limit  is  specified, 
the  primary  season  cumulative  limit(s) 
are  considered  to  be  taken  when  the 
total  amount  remaining  is  less  than  300 
pounds.  Any  subsequent  sablefish 
landings  by  that  vessel  will  be  subject 
to  the  restrictions  and  limits  of  the 
limited  entry  DTL  fishery  for  sablefish 
for  the  remainder  of  the  fishing  year. 

(3)  No  vessel  may  land  .sablefish 
against  both  its  primary  season 
cumulative  sablefish  limits  and  against 
the  DTL  fishery  limits  within  the  same 
24  hour  period  of  0001  hours  local  time 
to  2400  hours  local  time. 
***** 

■  19.  Table  2  (North)  and  Table  2 
(South)  to  part  660,  subpart  E  are 
revised  to  read  as  follows: 
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Table  2  (North)  to  Part  $60,  Subpart  E  --  Non-Trawl  Rockfish  Conservation  Areas  and  Trip  Limits  for  Limited 
Entry  Fixed  Gear  North  of  40°10'  N.  Lat. 


Other  Limits  and  He 


i  -  Read  §  660.10  -  §  660.399  before  this  table 


Rockfish  Conservation  Area  (RCA) 

1  Noryi  of  A^lffN  lat _ 

2  ae^ter  N  N  lat 

3  n  lat.  -  42°oo'  n  lat _ 

4 


42°00r  N  lat  -  40“10’  N.  lat 


JAM-FEB  I  MAR-APR  1  MAY-JUN  |  JUL-AUG  |  SEP-OCT  |  NOV-DEC  I 


shoreline  - 100  fm  line 
^fm  •'r»’'^100^  line^ 
30  fm  line’'  - 100  fm  line’' 
20  fm  dspth  contour  - 


- 100  fm  line’' 


See  §  660.60  and  §  660.230  for  Additional  Gear,  T rip  Limit,  and  Conservation  Area  Requirements  and  Restrictions. 

See  §6  660.70-660.74  and  §§  660.76-660.79  for  Conservation  Area  Descriptions  and  Coordinates  (including  RCAe,  YRCA,  CCAs, 

Farallon  Islands,  Cordell  Banks,  artd  EFHCAs). 


State  trip  limits  and  seasons  may  be  more  restrictive  than  federal  trip  limits,  particulafly  in  waters  off  Oregon  and  Califomia 


^  Mirror  slope  rockfish  & 
Darkblotched  rockfish 


6  Pacific  ocean  perch 


Sable  fish 


8  Longspine  thomyhead 


9  Shortspine  thomyhead 


10  Dover  sole 


11  Arrowtooth  flounder 

12  Petraie  sole 


13  Eitgitehjwle _ 

14  Starry  flounder 


Other  flatfish 


16  Whning 


I  ^  Minor  shelf  rockfish  ,  Shortbelly, 
Widow,  &  Yellowtail  rockfish 


18  Canary  rockfish 


19  Yelloweye  rockfish 


20 


Minor  nearshore  rockfish  &  Black 
rockfish 


21 


22 


North  of  42°  N.  lat 


42°-40°10’N  lat 


^3  Lingcod 


24  Pacific  cod 


25  Spiny  dogfish 


26  Longnose  skate 


27  Other  fish 


SI 


4.CKX)  lb/  2  months 


1 .600  lb/  2  months 


950  lb  per  week,  not  to  exceed  2,850/2  months 


10,(XX)  lb/  2  months 


2,000  lb/  2  months 


5,000  lb/  month 

South  of  42°  N  lat ,  when  fishing  for  "other  flatfish,"  vessels  using  hook-atxJ-line  gear  with  rro 
more  than  12  hooks  per  line,  using  hooks  no  larger  than  "Number  2“  hooks,  which  measure  1 1 
mm  (0.44  inches)  point  to  shank,  and  up  to  two  1  lb  (0.45  kg)  weights  per  line  are  not  subject  to 

the  RCAs 


10,000  lb/ trip 


200  lb/  month 


CLOSED 


CLOSED 


5,000  lb/  2  montris,  r>o  more  ttian  1 .200  lb  of  which  may  be  species  other  than  btack  or  blue 

4/ 

rockfish 


8,500  lb/  2  months,  of  which  no  more  than  1 ,200  lb  may  be  species  other  than  black  rockfish 


CLOSED 


800  lb/  2  months 


4001b/  CLOSE 
month  D 


1 ,000  lb/  2  mortths 


200,000  lb/  2  months 


150,000  lb/  2 
months 


100,000  lb/  2  months 


Unlimited 


m 

K> 


1/  The  Rockfish  Conservation  Area  is  an  area  closed  to  fishing  by  piarticular  gear  types,  bounded  by  lines  specificalty  defined  by  latitude 
and  longitude  coordinates  set  out  at  §§  660  71-660  74  This  RCA  is  not  defined  by  depth  contours  (with  the  exception  of  the  20-fm 
depth  contour  boundary  south  of  42"  N  lat  ),  and  the  boundary  lines  that  define  the  RCA  may  close  areas  that  are  deeper  or  shallower 
than  the  depth  contour.  Vessels  that  are  subject  to  RCA  restrictions  may  iiot  Fish  in  the  RCA,  or  operate  in  the  RCA  for  any  purpose 
other  than  transiting 

2/  Bocacck),  chilipepper  and  cowcod  are  included  in  the  trip  limits  for  minor  shelf  rockfish  and  spiitnose  rockfish  is  included  in  the 
trip  limits  for  minor  slope  rockfish 

3/  "Other  flatfish"  are  defined  at  §  660  1 1  and  include  butter  sole,  curffin  sole,  flathead  sole.  Pacific  sanddab,  rex  sole,  rock  sole,  and  sarrd  sole 
4/  For  black  rockfish  north  of  Cape  AJava  (48°09.50'  N  lat,),  and  between  Destruction  Is.  (47°40^  N.  lat )  and  Leadbetter  Pnt.  (46°38  IT"  N  lat  ), 
there  is  an  additional  bmit  of  1(X)  lb  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater,  per  vessel,  per  fishing  trip. 

51  The  minimum  size  limit  for  lingcod  is  22  inches  (56  cm)  total  length  North  of  42"  N  lat  and  24  inches  (61  cm)  total  length  South  of  42"  N.  lat 
61  "Other  fish"  are  defined  at  §  660  1 1  and  include  sharks  (except  spiny  dogfish),  skates  (except  longnose  skates),  ratfish,  morids.  grenadiers, 
and  kelp  greenling  Cabezon  are  included  in  the  trip  limits  fix  "other  fish " 

T o  convert  pounds  to  kilograms,  divide  by  2.20462,  the  nurrXter  of  pounds  in  one  kilogram. 


TABL 
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Table  2  (South)  to  Part  660,  Subfxirt  E  -  Non-Trawl  RocMish  Conservation  Areas  and  Trip  Unnits  for  Umitsd 
Entry  Fbced  Gear  South  of  40‘’10'  N.  Lat. 

Other  LhrMs  and  Requlremanta  Apply  -  Read  §  660.10  •  §  660.399  before  uaing  this  table  01012013 


JAN-FEB  I  HMR-APR  1  MAY-JIW  I  JUL-AUG  I  SEP-OCT  1  NOV-DEC 


Rockfish  Conservation  Area  (RCA)  : 

1  40°1g  -  34°2r  N  lat _ 

South  of  34?27'  N.  lat. 


aOfmlne''- 150  fm  tale’' 


_ 60  fm  tale’  - 150  tm  hie’'  (also  applies  around  isiands) 


See  §  660.60  and  $  660.230  for  AddMIonai  Gear.  T rip  LMt,  and  Cortaervation  Area  Requirements  and  Restrictiora. 

See  M  660.70-660.74  and  §§  660.76-660.79  for  Conservation  Area  Descriptions  and  Coordinatss  (including  RCAs,  YRCA,  CCAs, 

Fanrflon  isiands,  CordoH  Banks,  and  EFHCAs). 


State  trip  limits  and  seasons  may  be  more  restrictive  than  federal  trq)  limits,  particularly  in  waters  off  Oregon  and  Caiifomia 


^  Minor  slope  rockfiah  & 
Darfcblotched  rockfish 


4  SplitrKMe  rockfish 


5  Sablefish 

6  40°1ff  -  36°  N.  lat. 

South  of  36°  N  lat 


8  Longspirw  thornyhead 


9  Shortspine  thornyhead 

fO _ 40°1g  -  34°2r  N  lat 

ff _ South  of  34°27’  N  lat 

12  Dover  sole 

13  Arrowtooth  flounder 

14  Petrale  sole 

15  English  sole 

16  Starry  flourtder 
Other  flatfish^ 


16  Whiting 


40, (XX)  ttV  2  months,  of  which  no  more  than  1,375  lb  may  be  biackgA  rockfish 


40, (XX)  lb/  2  months 


950  R).  per  week,  not  to  exceed  2,850/2  months 


1,880  lb/ week^ 


10,000  lb  /  2  months 


2.000  lb/  2  months 


3.000  RV  2  months 


5,000  ft)/  month 

South  of  42°  N.  lat.,  when  fishing  for  "other  flatfish,"  vessels  using  hook-and-taie  gear  with  no 
more  than  12  hooks  per  Hne,  using  hooks  no  larger  than  "Number  2"  hooks,  which  measure  11 
mm  (0  44  inches)  point  to  shank,  and  14)  to  two  1  lb  (0.45  kg)  weights  per  taie  are  not  subfect  to 

the  RCAs 


Minor  sheif  rockfish  ,  Shortfaelly,  Wli 

20  40°1g  -  34°2r  N.  lat 


10,000  lb/  trip 


Widow  rockfish,  and  Bocaccio  (Including  Chiltpepper  between  40°1(r  -  34° TT*  N.  lat) _ 

Mnor  shelf  rockfish,  shortbeiy,  widow  rockfish.  bocaccio  &  chilipepper:  2,5(X}  ttV  2  months,  of 


wtta:h  no  more  tfwi  5(X)  lb/  2  months  may  be  any  species  other  than  chilipepper 


21  South  of  34°27'  N.  lat 

22  Chilipepper  rockfish 

23  40°1g  -  34°27'  N,  lat 

24  South  of  34°27  N.  lat. 

25  Canaiy  rockfish 


26  Yellowoye  rockfish 


27  Cowcod 


3.000  lb/ 2 
months 


3,000  lb/  2  months 


Chilipepper  included  under  minor  shelf  rockfish,  shortbeRy,  widow  and  bocaccio  Rmits  -  -  See 

above 

2,(XX)  ft)/  2  months,  this  opportunity  only  avaiiabie  seaward  of  the  nontrawl  RCA 
CLOSED 


CLOSED 


CLOSED 


28  Bronzespotted  rockfish  CLOSED 

29  Bocaccio 

30  40°1g  -  34°27'  N.  lat  Bocaccio  Included  under  Mnor  shelf  rockfish,  shortbelly,  widow  &  chilipepper  limits  -  See  above 

300  lb/  2  r 

31  South  of  34°2r  N  lat  CLOSED  3(X)  to/ 2  months 


TABLE  2  (South) 
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Tabie  2  (Soulh)  Continued 
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JAN-FEB  1  M<VR-APR 

MAY-JUN 

JUL-AUG 

SEP-OCT 

NOV-DEC  1 

TABLE  2  (South) 

32  Minor  noarshor*  rockfish  &  Black  rockfish 

33  Shallow  nearshore 

600  lb/2 
months 

CLOSED 

800  to/2 
months 

_ 

900  lb/2 

months 

800  to/2 
months 

1,000  lh/2 
months 

34  Deeper  nearshore 

35  40°1(7  -  34°27’  N  lat. 

700  lb/ 2 
months 

CLOSED 

700  to/ 2 
months 

900  lb/ 2  months 

36  Southof34°2r  N.  lat 

500  lb/2 
months 

600  lb/2 
months 

37  Cakfomia  scorpionfish 

1,200  lb/ 2 
months®^ 

CLOSED 

1,200  to/2 
months 

1,200  lb/ 2  months 

^  Lingcod^ 

CLOSED 

8(X)  to/ 2  months 

4001b/  CLOSE 
month  D 

39  Pacific  cod 

1.000  ttV  2  months 

40  Spiny  dogfish 

200,000  to/  2  months 

150,000  lb/ 2 
months 

100,000  lb/ 2  months 

41  Longnose  skate 

Unlimited 

Other  fish^ 

Unlimited 

1/  The  Rockfish  Conservation  Area  is  an  area  closed  to  fishing  by  particular  gear  types,  bounded  by  lines  specificaHy  defied  by  latitude 
and  longitude  coordinates  set  out  at  §§  660  71-660  74  This  RCA  is  not  defined  by  depth  contours  (with  the  exception  of  the  20-fTn 
depth  contour  boundary  south  of  42°  N.  lat ),  and  the  boundary  lines  that  define  the  RCA  may  close  areas  that  are  deeper  or  shaAower 
than  the  depth  contour  Vessels  that  are  siiiject  to  RCA  restrictions  may  not  fish  in  the  RCA,  or  operate  in  the  RCA  for  arry  purpose 
other  than  transiting. 

21  POP  is  included  in  the  trip  limits  for  mitxx  slope  rockfish  Blackgill  rockfish  have  a  species  specific  trip  sub-limit  within  the  mirxir 
slope  rockfish  cumulative  Kmit.  YeAowtaM  rockfish  are  irKluded  in  the  trip  limits  for  mirxx  shelf  rockfish.  Bronzespotted  rockfish 
have  a  species  specific  trip  Ikntt 

3/  Beginning  on  January  1, 2014,  the  foAowmg  trip  limits  are  in  effect  for  sablefish  south  of  36°  N  lat.  from  January  through  December: 

1,930  lb  per  week 

4/  'Other  flatfish'  are  defined  at  §  660  1 1  and  ir>ckide  butter  sole,  curtfin  sole,  fiathead  sole.  Pacific  sarxldab.  rex  sole,  rock  sole,  atxj  sand  sole. 

51  The  commercial  mimimum  size  limit  for  Hngcod  is  24  inches  (61  cm)  total  length  South  of  42°  N  lat 

61  X)ther  fish"  are  defined  at  §  660 1 1  and  include  sharks  (except  spiny  dogfish),  skates  (except  kxignose  skates),  ratfish,  morids,  grenadiers, 
artd  kelp  greenlmg.  Cabezon  arxi  longrxise  skate  are  iiKluded  in  the  trip  limits  for  "other  fish " 

T o  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pouitds  in  orw  kilograni 


■  20.  In  §  660.330,  paragraph  (c)  is 
revised  to  read  as  follows: 

§660.330  Open  access  fishery — 
ntanapement  measures. 
***** 

(c)  Sorting  requirements.  (1)  In 
addition  to  the  requirements  at 
§  660.12(a)(8)  the  States  of  Washington, 
Oregon,  and  California  may  also  require 
that  vessels  record  their  landings  as 
sorted  on  their  state  landing  receipts. 

(2)  For  open  access  vessels,  the 
following  species  must  be  sorted: 

(i)  Coastwide — widow  rockfish, 
canary  rockfish.  darkblotched  rockfish, 
yelloweye  rockfish,  shortbelly  rockfish, 
black  rockfish,  blue  rockfish,  minor 
nearshore  rockfish,  minor  shelf  rockfish, 
minor  slope  rockfish,  shortspine  and 
longspine  thornyhead,  Dover  sole, 
arrowtooth  flounder,  petrale  sole,  starry 
flounder,  English  sole,  other  flatfish. 


lingcod,  sablefish.  Pacific  cod,  spiny 
dogfish,  longnose  skate,  other  fish. 
Pacific  whiting,  and  Pacific  sanddabs; 

(ii)  North  of  40°10'  N.  lat. — POP, 
yellowtail  rockfish,  cabezon  (Oregon 
and  California); 

(iii)  South  of  40°10'  N.  lat. — minor 
shallow  nearshore  rockfish,  minor 
deeper  nearshore  rockfish,  chilipopper, 
bocaccio,  splitnose  rockfish,  cowcod, 
bronzespotted  rockfish,  blackgill 
rockfish  and  cabezon. 
***** 

■  21.  In  §  660.332,  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

§  660.332  Open  access  daily  trip  limit 
(DTL)  fishery  for  sablefish. 

(a)  Open  access  DTL  fisheries  both 
north  and  south  of  36°  N.  lat.  Open 
access  vessels  may  fish  in  the  open 
access,  daily  trip  limit  fishery  for  as 


long  as  that  fishery  is  open  during  the 
year,  subject  to  the  routine  management 
measures  imposed  under  §  660.60. 

(b)  Trip  limits.  (1)  Daily  and/or 
weekly  trip  limits  for  the  open  access 
fishery  north  and  south  of  36°  N.  lat.  are 
provided  in  Tables  3  (North)  and  3 
(South)  of  this  subpart. 

(2)  Trip  and/or  frequency  limits  may 
be  imposed  in  the  limited  entry  fishery 
on  vessels  that  are  not  participating  in 
the  primary  season  under  §  660.60. 

(3)  Trip  and/or  size  limits  to  protect 
juvenile  sablefish  in  the  limited  entry  or 
open  access  fisheries  also  may  be 
imposed  at  any  time  under  §  660.60. 

(4)  Trip  limits  may  be  imposed  in  the 
open  access  fishery  at  any  time  under 

§  660.60. 

■  22.  Tables  3  (North)  and  3  (South),  to 
part  660,  subpart  F,  are  revised  to  read 
as  follows: 
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Tabte  3  (North)  to  Part  660,  Subpart  F  ~  Non-Trawl  Rocfcllah  Conservation  Areas  and  Trip  Limits  for  Open  Access  Gears  North  of 
AO^IO*  N.  Let 

Other  UnSts  and  Remiirements  Apply  -  Read  §  M0.16  -  f  6M.3M  before  ueine  this  table  '  01012013 


JAN-FEB  I  MAR-APR  I  MAY-JUN  I  JUL-AUG  I  SEP-OCT  I  NOV-DEC 


shoreSne  - 100  fm  line 


30  fm  line’  - 100  ftn  l«e’' 


30 fm  line’'- 100 fm  line’' 


RockfW*  Conservation  Area  (RCA)  ; 

»  Nofthof46°16'N.  lat _ 

2  46°16'  N.  lat  -  43“00’  N.  lat 


43°0(T  N  lat.  -  42‘’0O  N  lat. 


42“00'  N  lat.  -  40°10'  N  W  20  fin  depth  contour  - 100  fm  line’' 


See  §  660.60,  $  660.330,  and  §  660.333  for  AddNtonal  Gear,  Trip  Limtt,  and  Conservation  Area  Repuiremants  and  Restrictions. 

See  {f  660.70-660.74  and  {$  660.76-660.79  for  Conservation  Area  Oescrlptiona  and  Coordinates  (including  RCAs.  YRCA,  CCAs,  FarsMon 

Mends,  Cordei  Banks,  and  EFHCAa). 


State  trip  limits  and  seasons  may  be  more  restrictive  than  federal  trip  limits,  particuiarly  in  waters  off  Oregon  and  CaWomia 


Per  trip,  no  more  than  25%  of  weight  of  the  sablefish  landed 


100  to/  month 


300  to  per  day,  or  1 

300  to  per  day,  or  1  landing  per  week  of  up  to  700  to,  not  to  exceed  1,400  per  2  '*'**”?,P*[J*^®**^ 

„  ia>  to  300  to,  not  to 

months  ^ 

exceed  600  to  per  2 

months 


3,000  to/month,  no  more  than  300  to  of  which  may  be  species  other  than  Pacific  sarxidabs.  South  of 
42°  N  lat. .  when  fishing  for  "other  flatfish,'  vessels  using  hook-and-kne  gear  with  no  more  than  12 
hooks  per  line,  using  hooks  no  larger  than  "Number  T  hooks,  which  measure  1 1  mm  (0.44  inciies) 
point  to  shank,  and  up  to  two  1  to  (0.45  kg)  weights  per  Nne  are  not  subfect  to  the  RCAs. 


300  to/ month 


200  lb/ month 


CLOSED 


CLOSED 


North  of  42°  N.  M.  5,000  to/ 2  months,  no  more  than  1,200  lb  of  which  may  be  species  other  than  black  or  blue  rockfish^ 
42°  •  40°1(7  N.  lat.  8,500  to/  2  months,  of  which  no  more  than  1 ,200  to  may  be  species  other  than  black  rockflsh 


CLOSED  400  to/  month 


1,000  to/ 2  months 


150,000  to/ 2 
monttn 


Unlimited 


Unimited 


5 

Minor  slope  rockfiah^  A  Darkblotched 
rockflsh 

6 

Paciflc  ocean  perch 

7 

Sabiefish 

8 

Thomytieada 

9 

Dover  sole 

10 

Arrowtooth  flounder 

11 

Petralesole 

12 

English  sole 

13 

Starry  flounder 

14 

Other  flatfish^ 

j  15  VWiWng  | 

. 

Minor  shelf  rookfieh^,  Shortbelty, 
VNdow,  A  Yeiowtalt  rockflsh' 

1  17  Canary  rockflsh 

18 

Yallewaye  rockflsh 

19 

Minor  nearshore  rockflsh  A  Black 
rocfcfiah 

20 

North  of  42°  N  lat 

21 

42°-40°10‘N,  lat 

22 

Lingcod*' 

23 

Pacific  cod 

24 

Spiny  dogfish 

200.0001b/ 2  months 


100,000  to/ 2  months 


25  Longnoaa  skate 


Other  Fiah^' 


TABL 
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TabtB  3  (North).  Continued 


JAN^FEB 

M^R-APR 

MAY-JUN 

JUL-AUG 

SEP-OCT 

NOV-DEC 

SALMON  TROLL  (sub/9Ct  to  RCAs  M/ien  r&t3ffyng  aM  species  Of  ^ouncSfist^cept  for  yeMovUa^  rockfish  and  kogcod.  as  described  befow)  | 

North 

Salmon  trollers  may  retain  and  land  up  to  1  lb  of  yellowtail  rockfish  for  every  2  lbs  of  salmon  landed, 
with  a  cumulative  limit  of  200  Ib/month,  both  within  and  outside  of  the  RCA  This  limit  is  within  the  200 
lb  per  month  combined  limit  for  minor  shelf  rockfish,  wxlow  rockfish  and  yellowtail  rockfish,  arxf  riol  in 
addition  to  that  limit.  Salmon  trollers  may  retain  and  land  up  to  1  lingcod  per  15  Chinook  per  trip,  plus  1 
Nngcod  per  trip,  up  to  a  trip  limit  of  10  lingcod.  on  a  trip  where  any  fishing  occurs  within  the  RCA  This 
limit  only  applies  during  times  when  lingcod  retention  is  allowed,  and  is  not  'GLOSEO."  This  limit  is 
within  the  per  month  limit  for  lingcod  described  Hi  the  table  above,  arxf  not  in  addition  to  that  limit  AH 
grourxlfish  species  are  subject  to  the  open  access  limits,  seasons,  size  limits  and  RCA  restrictions 
listed  Hi  the  table  above,  unless  otherwise  stated  here. 

PINK  SHRIMP  NON-GROUNDFtSH  TRAVVL  (not  subject  to  RCAs)  \ 

North 

Effectivs  April  1  •  October  31:  Groundfish:  500  Ib/day,  multiplied  by  the  number  of  days  erf  the  trip, 
not  to  exceed  1 ,500  Ibflrip  The  following  sublHnits  also  apply  and  are  cexinted  toward  the  overall  500 
ttVday  and  1,500  ttVtrip  groundfish  limits  lingcod  300  Ib/month  (minimum  24  inch  size  limit):  sablefish 
2,000  Ib/month;  canary,  thomyheads  and  yelloweye  rockfish  are  PROHBrfED  All  other  groundfish 
species  taken  are  managed  under  the  overall  5(X>  Ib/day  and  1 .500  Hi/trip  groundfish  Hmits.  Landtngs^pf 
these  species  count  toward  the  per  day  and  per  trip  groundfish  limits  and  do  not  have  species-specific 
hmits.  The  amount  of  groundfish  landed  may  not  exceed  the  amount  of  pink  shrimp  landed 

1/  The  Rockfish  Conservation  Area  is  an  area  closed  to  fishing  by  particular  gear  types,  bounded  by  lines  specificalty  defined  by  latitude 
arxf  longitude  coordinates  set  out  at  §§  66071-660.74.  This  RCA  is  not  defin^  by  depth  contours  (with  the  exception  of  the  20-fm 
depth  contour  boundary  south  of  42°  N.  lat.),  and  the  boundary  lir>es  that  define  the  RCA  may  close  areas  that  are  deeper  or  shaHower 
than  the  depth  contour  Vessels  that  are  subject  to  RCA  restrictions  may  not  fish  m  the  RCA  or  operate  in  the  RCA  for  any  purpose 
other  than  transiting. 

2/  Bocacck).  chMpepper  and  cowcod  rockfishes  are  irKkided  in  the  trip  limits  for  minor  shelf  rockfish 
SpMnose  rockfeh  is  included  in  the  trip  limits  for  minor  slope  rockfish 

3/  'Dther  flatfish''  are  defined  at  §  660  1 1  and  include  butter  sole,  curlfin  sole,  flathead  sole,  Pacific  sanddab.  rex  sole,  rock  sole,  and  sand  sole. 

4/  For  black  rockfish  north  of  Cape  Alava  (AS’OO  50“  N  lat ),  and  between  Destruction  Is  (47‘40'  N  lat )  and  Leadbetter  Pnt  (46° 38  IT  N  lat.), 
there  is  an  additional  Mmil  of  100  lbs  or  30  percent  by  weight  of  aH  fish  on  board,  whichever  is  greater,  per  vessel,  per  fishing  trip. 

5/  The  minimum  size  limit  for  lingcod  is  22  inches  (56  cm)  total  length  North  of  42°  N  lat  and  24  inches  (61  cm)  total  length  South  of  42°  N  lat 

6/  'Dther  Ash’  are  defined  at  §  660.1 1  and  include  sharks  (except  spiny  dogfish),  skates  (except  kxignose  skates),  ratfish,  morids,  grenadiers, 
and  kelp  greerding.  Cabezon  are  iiKluded  in  the  trip  limits  for  "other  Ash." 

To  convert  pounds  to  kltograme,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogratn 
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Table  3  (South)  to  Part  660,  Subpart  F  ~  Non-Trawl  Rockfish  Cortservatlon  Areas  and  Trip  Limits  for  Open  Access  Gears  South  of 
40“10’  N.  Lat. 


Other  UniKs  and  Require  — c  .13  App<y  -  Read  §  660.10  -  §  860. 39$  before  using  this  table _ _ _ 01012013 


JAN-FEB  M^R-APR  I  MAY-JUN  I  JUL-AUG  I  SEP-OCT  I 

NOV-DEC  1 

TABLE  3  (South) 

Rockfish  Conservation  Area  (RCA)^': 

1  40'’10'  -  M°2T  N,  lat 

30  fm  Ime”  -  150  fm  line’' 

2  South  of  34°27’  N  lat 

60  fm  line’'  -  150  fm  Nne’'  (also  applies  around  islands) 

See  §  660.60,  $  660.330,  and  §  660.333  for  Additional  Gear,  Trip  LlnSt,  and  Conservation  Area  Requirements  and  Restrictions. 

See  §§  660.70-660.74  and  §§  660.76-660.79  for  Conservation  Area  Descriptions  and  Coordinates  (Including  RCAs,  YRCA,  CCAe,  Farallon 

Islands,  Cordell  Banks,  and  EFHCAs). 

State  trip  limits  and  seasons  may  be  more  restrictive  than  federal  trip  limits.  partiCuiarty  in  waters  off  Oregon  and  California. 

21 

j  Minor  slope  rockfish  A  Darkblotched 
rockfish 

10.0(X)  lb/  2  months,  of  which  no  more  than  475  lb  may  be  biackgill  rockfish 

4  Splltnose 

200  tty  month 

5  Sablefish 

6  40'’10'  -  36“  N  lat 

300  lb  per  day,  or  1  landing  per  week  of  up  to  700  lb.  not  to  exceed  1 .400  per  2 
months 

300  lb  per  day,  or  1 
landing  per  week  of 
up  to  300  tt),  not  to 
exceed 600  lb  per  2 
months 

7  South  of  36“  N  lat 

300  tty  day,  or  1  landing  per  week  of  up  to  1 .460  lb.  not  to  exceed  2,920  fty  2  months’' 

8  Thom^ieads 

9  40“10’-34“2r  N  lat 

CLOSED 

fO  South  of  34“27’  N  lat 

50  tty  day,  no  more  than  1 ,000  lb/  2  months 

11  Dover  sole 

12  Arrowtooth  flounder 

13  Petrale  sole 

14  English  sole 

15  Starry  flounder 

Other  flatfish^ 

3.000  Ih/month,  no  more  than  300  lb  of  which  may  be  species  other  than  Pacifx:  sanddabs  South  of 
42“  N.  lat..  when  fishing  for  “other  flatfish."  vessels  using  hook-and-line  gear  with  no  more  than  12 
hooks  per  line,  using  hooks  no  larger  than  "Number  2"  hooks,  which  measure  1 1  mm  (0  44  Inches) 
point  to  shank,  and  up  to  two  1  lb  (0.45  kg)  weights  per  Ime  are  not  subfect  to  the  RCAs. 

17  Whiting 

300  liy  month 

2/ 

Minor  shelf  rockfish  ,  Shortbelly, 
Widow  &  Chilipepper  rockfish 

19  40“10’  -  34“27’  N  lat 

300  tty  2  months 

CLOSED 

200  Ity  2  months 

.  300  lb/  2  months 

20  South  of  34“27’  N  lat 

750  Ity  2  months 

750  Ih/  ? 

“  1,000  fty  2  months 

months 

21  Canary  rockfish 

CLOSED 

22  Yelloweye  rockfish 

CLOSED 

23  Cowcod 

CLOSED 

24  Bronzespotted  rockfish 

CLOSED 

25  Bocaccio 

26  40“lff  -  34“27’  N  lat 

200  tty  2  months 

CLOSED 

100  Ity  2  months 

200  fty  2  months 

27  South  of  34“27'  N  lat 

100  fty  2  months 

100  fty  2  months 
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35  Pacific  cod 

1 ,000  HV  2  months 

36  Spiny  dogfish 

1 

200,000  lb/  2  months 

150,000  lb/ 2 
months 

100,000  lb/ 2  months 

Tabie  3  (South).  Continued 

.  .  Minor  noarshor*  rockfteh  &  Black 

28 

rodaM _ _  _ _ _ 

29  ShaHow  nearshore 


MftR-APR  MAY-JUN 


600  IW  2  months  CLOSED 


1.000  lb/ 2  months 


30  Deeper  nearshore 


40'’10‘ -  34''2r  N  lat  7001b/ 2  months 


South  of  34°27’  N  lat  500  lb/  2  months 


900  lb/  2  months 


33  Cakfomia  scorptonfish 


1.200  lb/2 
months 


1 .200  thi  2  months 


,  •  *  5/ 

Lingcod 


37  Lortgnoae  skate  Uniknited 

38  oih-r  FLih**  Unlimited 

39  RIOGEBACK  PRAMN  AND.  SOUTH  OF  38°S7.S0'  N.  LAT.,  CA  HALIBUT  AND  SEA  CUCUMBER  NON-GROUNDFISH  TRAM. 

40  NON-GROUNOFISH  TRAM.  Rockfish  Conservation  Area  (RCA)  for  CA  Halibut  Sea  Cucumbar  &  Ridgeback  Prawn: 


4t  40"  10' -  38°  N  lat 

38°  -34°2rN  lat 
43  South  of  34° 2rN  lat 


100  fm  line  -  200 
fm  line  '' 


100  fm  Ime  -  150  fm  line 


100  fm  line'  ■  200 
fm  line'' 


_ _ _ _ _ 100^  line  -  150  fm  line  _  _ _ _ 

100  fm  line  - 150  fm  line ''  along  the  mainland  coast;  shoreline  -  150  fm  line ''  around  islands 

Groundhsh:  300  ItVtrip  Species-specific  limits  described  in  the  table  above  also  apply  and  are  counted 
toward  the  300  lb  groundfish  per  trip  limit  The  amount  of  groundfish  landed  may  not  exceed  the 
amount  of  the  target  species  landed,  except  that  the  amount  of  spiny  dogfish  landed  may  exceed  the 
amount  of  target  species  landed.  Spiny  dogfish  are  limited  by  the  300  Na/trip  overall  groundfish  limit. 
The  daily  trip  Ixnits  for  sablefish  coastwide  and  thornyheads  south  of  Pt.  Conception  arxi  the  overall 
groundfish  "per  trip'  limit  may  not  be  multiplied  by  the  number  of  days  of  the  trip  Vessels  participating 
in  the  California  halibut  fishery  south  of  X"57  50  N  lat  are  allowed  to  (1 )  land  up  to  100  Ib/day  of 
groundfish  without  the  ratio  requiremerrt.  provided  that  at  least  one  California  hahbut  is  landed  and  (2) 
land  up  to  3.000  Ib/month  of  flatfish,  no  more  than  300  lb  of  which  may  be  species  other  than  Pacific 
sanddabs.  sarvi  sole,  starry  flounder  rock  sole,  curlfin  sole,  or  California  scorpionfish  (C^ifomia 
scorpnnfish  is  also  subject  to  the  tnp  limits  arrd  closures  in  lirre  31 ). 


45  PINK  SHRIMP  NON-GROUNDFISH  TRAM.  GEAR  (not  subject  to  RCAs) 

Effective  April  1  •  October  31;  Groundfish:  500  Ib/day.  multiplied  by  the  number  of  days  of  the  trip, 
not  to  exceed  1 ,500  Ifa/trip  The  following  sublimits  also  apply  and  are  counted  toward  the  overaH  500 
Ib/day  and  1 .500  Ib/trip  groundfish  limits  lingcod  300  lb/  month  (minimum  24  inch  size  Smit);  sablefish 

46  South  2,000  lb/ month,  canary,  thornyheads  and  yelloweye  rockfish  are  PROHBfTED  All  other  groundfish 

species  taken  are  managed  under  the  overall  500  Ib/day  and  1 .500  Ib/trip  groundfish  limits  Landings  of 
aH  groundfish  species  count  toward  the  per  day,  per  trip  or  other  sj^ecies-specific  sublimits  described 
'  here  and  the  species-specific  limits  described  in  the  table  above  do  not  apply  The  amount  of 

groundfish  landed  may  not  exceed  the  amount  of  pink  shrimp  landed 

1/  The  Rockfish  Conservation  Area  is  an  area  closed  to  fishir^  by  partK;ular  gear  types,  bounded  by  lines  specihcaHy  defirred  by  latKude 
and  longitude  coordinates  set  out  at  §§  660  71-660  74  This  RCA  is  not  defined  by  depth  contours  (with  the  exception  of  the  20-fm 
depth  contour  boundary  south  of  42“  N  lat ),  and  the  boundary  lines  that  define  the  RCA  may  close  areas  that  are  deeper  or  shaHower 
than  the  depth  contour  Vessels  that  are  subject  to  RCA  restrictions  may  not  fish  in  the  RCA,  or  operate  in  the  RCA  for  any  purpose 
other  than  transiting. 

21  POP  is  included  in  the  trip  limits  for  minor  slope  rockfish  Blackgill  rockfish  have  a  species  specific  trip  sub-limit  within  the  miivx  slope  rockfish 
cumulative  limits.  YeHcwtail  rockfish  is  included  in  the  trip  limits  for  minor  shelf  rockfish  Bronzespotted  rockfish  have  a  species  specific  trip  limit. 

3/  Beginning  on  January  1,  2014,  the  following  trip  limits  are  in  effect  for  sablefish  south  of  36°  N  lat  from  January  through  December: 

300  lb  per  day.  or  1  landing  per  week  of  up  to  1 ,525  lb.  rxit  to  exceed  3,050  lb/2  months 

4/  "Other  flatfish"  are  defined  at  §  660  1 1  and  include  butter  sole,  curtfin  sole,  flathead  sole.  Pacific  sanddab,  rex  sole,  rock  sole,  and  sand  sole 

51  The  commercial  mimimum  size  hmit  for  lingcod  is  24  kKhes  (61  cm)  total  length  South  of  42“  N  lat 

6/  "Other  fish"  are  defined  at  §  660  1 1  and  include  sharks  (except  spiny  dogfish),  skates  (except  kxignose  skate),  ratfish,  morids,  grenadiers, 
and  kelp  greenlxig  Cabezon  are  included  in  the  trip  hmits  for  "other  fish " 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  nuntier  of  pounds  in  one  kilogram. 


BILUNG  CODE  3S1(F-22-C 


H  23.  In  §  660.360,  paragraphs 
(c)(l)(i)(D)(7),  (c)(l)(iv)(A)  and  (B),  {c)(3) 
introductory  text,  (c)(3Ki)(A)(I),  and  (2), 
{c)(3KiHB).  .(cK3)(ii)(A)(l)and  (2), 
(c)(3)(iii(B)  through  (D),  (c){3){iii){A)(l) 


and  (2).  (c)(3){v)(A)(l)  through  (2)  are 
revised  to  read  as  follows; 

§660.360  Recreational  fishery- 
management  measures 


(7)  West  of  the  Bonilla-Tatoosh  line 
Between  the  U.S.  border  with  Canada 


TABLE  3  (South)  con't 
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and  the  Queets  River  (Washington  state 
Marine  Area  3  and  4),  recreational 
fishing  for  groundfish  is  prohibited 
seaward  of  a  boundary  line 
approximating  the  20  fm  (37  m)  depth 
contour  from  May  1  through  September 
30,  except  on  days  when  the  Pacific 
halibut  fishery  is  open  in  this  area  it  is 
lawful  to  retain,  lingcod.  Pacific  cod  and 
sablefish  seaward  of  the  20  fm  (37  m) 
boundary.  Days  open  to  Pacific  halibut 
recreational  fishing  off  Washington  are 
announced  on  the  NMFS  hotline  at 
(200)  526-6607  or  (800) 662-9825. 
Coordinates  for  the  boundary  line 
approximating  the  20  fm  (37  m)  depth 
contour  are  listed  in  §660.71,  subpart  C. 

(iv)  *  *  * 

(A)  Between  the  D. S./Canada  border 
and  48°10'  N.  lat.  (Cape  Alava) 
(Washington  Marine  Area  4), 
recreational  fishing  for  lingcod  is  open, 
for  2013,  from  April  16  through  October 
12,  and  for  2014,  from  April  16  through 
October  15.  Lingcod  may  be  no  smaller 
than  24  inches  (61  cm)  total  length. 

(B)  Between  48°10'  N.  lat.  (Cape 
Alava)  and  46°16'  N.  lat.  (Washington/ 
Oregon  border)  (Washington  Marine 
Areas  1-3),  recreational  fishing  for 
lingcod  is  open  for  2013,  from  March  16 
through  October  12,  and  for  2014,  from 
March  15  through  October  18.  Lingcod 
may  be  no  smaller  than  22  inches  (56 
cm)  total  length. 

***** 

(3)  California.  Seaward  of  California, 
California  law  provides  that,  in  times 
and  areas  when  the  recreational  fishery 
is  open,  there  is  a  20  fish  bag  limit  for 
all  species  of  finfi.sh,  within  which  no 
more  than  10  fish  of  any  one  species 
may  be  taken  or  po.s.sessed  by  any  one 
person.  (Note:  There  are  some 
exceptions  to  this  rule.  The  following 
groundfish  species  are  not  subject  to  a 
bag  limit:  Petrale  sole.  Pacific  sanddab 
and  starry  flounder.)  For  groundfi.sh 
species  not  specifically  mentioned  in 
this  paragraph,  fishers  are  subject  to  the 
overall  20-fish  bag  limit  for  all  species 
of  finfish  and  the  depth  restrictions  at 
paragraph  (c)(3)(i)  of  this  .section. 
Recreational  spearfishing  for  all 
federally-managed  groundfish.  is 
exempt  from  closed  areas  and  seasons, 
consistent  with  Title  14  of  the  California 
fiode  of  Regulations.  This  exemption 
applies  only  to  recreational  ve.ssels  and 
divers  provided  no  other  fishing  gear, 
except  spearfishing  gear,  is  on  board  the 
vessel.  California  state  law  may  provide 
regulations  similar  to  Federal 
regulations  for  the  following  state- 
managed  species:  Ocean  whitefish, 
California  sheephead,  and  all  greenlings 
of  the  genus  Hexagrammos.  Kelp 
greenling  is  the  only  federally-managed 


greenling.  Retention  of  cowcod, 
yelloweye  rockfish,  bronzespotted 
rockfish,  and  canary  rockfish  is 
prohibited  in  the  recreational  fishery 
seaward  of  California  all  year  in  all 
areas.  For  each  person  engaged  in 
recreational  fishing  in  the  EEZ  seaward 
of  California,  the  following  closed  areas, 
seasons,  bag  limits,  and  size  limits 
apply: 

***** 

(i)*  *  * 

(A) *  *  * 

(1)  Between  42°  N.  lat.  (California/ 
Oregon  border)  and  40°10'  N.  lat. 
(Northern  Management  Area), 
recreational  fishing  for  all  groundfish 
(except  “other  flatfish"  as  specified  in 
paragraph  (c)(3)(iv)  of  this  section)  is 
prohibited  seaward  of  the  20  fm  (37  m) 
depth  contour  along  the  mainland  coa.st 
and  along  islands  and  offshore 
seamounts  from  May  15  through 
October  31  (shoreward  of  20  fm  is 
open);  and  is  closed  entirely  from 
January  1  through  May  14-  and  from 
November  1  through  December  31. 

[2]  Between  40°10'  N.  lat.  and 
38°57.50'N.  lat.  (Mendocino 
Management  Area),  recreational  fishing 
for  all  groundfish  (except  “other 
flatfish”  as  specified  in  paragraph 
(c)(3)(iv)  of  this  section)  is  prohibited 
seaward  of  the  20  fm  (37  m)  depth 
contour  along  the  mainland  coast  and 
along  islands  and  offshore  seamounts 
from  May  15,  2013  through  September 
2,  2013  (shoreward  of  20  fm  is  open), 
and  is  closed  entirely  from  January  1 , 

2013  through  May  14,  2013  and  from 
September  3,  2013  through  December 
31,  2013;  Recreational  fishing  for 
groundfish  is  prohibited  seaward  of  20 
fm  (37  m)  and  from  May  15,  2014 
through  September  1,  2014  (shoreward 
of  20  fm  is  open);  and  is  closed  entirely 
from  January  1,  2014  through  May  14, 

2014  and  from  September  2,  2014 
through  December  31,  2014. 
***** 

(B)  Cowcod  conservation  areas.  The 
latitude  and  longitude  coordinates  of 
the  Cowcod  Conservation  Areas  (CCAs) 
boundaries  are  specified  at  §660.70.  In 
general,  recreational  fishing  for  all 
groundfish  is  prohibited  within  the 
CCAs,  except  that  fishing  for  "other 
flatfish”  is  permitted  within  the  CCAs 
as  specified  in  paragraph  (c)(3)(iv)  of 
this  section.  However,  recreational 
fishing  for  the  following  species  is 
permitted  shoreward  of  the  20  fm  (37  m) 
depth  contour  when  the  seasop  for  those 
species  is  open  south  of  34°27'  N.  lat.: 
Minor  nearshore  rockfish,  cabezon,  kelp 
greenling,  lingcod,  California 
.scorpionfish,  shelf  rockfish  and  “other 
flatfish”  (subject  to  gear  requirements  at 


paragraph  (c)(3)(iv)  of  this  section 
during  January-February).  Retention  of 
canary  rockfish,  yelloweye  rockfish, 
bronzespotted  rockfish  and  cow'cod  is 
prohibited  within  the  CCA.  (Note: 
California  .state  regulations  also  permit 
recreational  fishing  for  California 
sheephead,  ocean  whitefish,  and  all 
greenlings  of  the  genus  Hexagrammos 
shoreward  of  the  20  fm  (37  m)  depth 
contour  in  the  CC^As  when  the  season 
for  the  RCG  complex  is  open  south  of 
34°27'  N.  lat.)  It  is  unlawful  to  take  and 
retain,  possess,  or  land  groundfish 
within  the  CCAs,  except  for  species 
authorized  in  this  section. 
***** 

(ii)  *  *  * 

(A) *  *  * 

(2)  Between  42°  N.  lat.  (California/ 
Oregon  border)  and  40°10'  N.  lat.  (North 
Management  Area),  recreational  fishing 
for  the  RCG  complex  is  open  from  May 
15  through  October  31  (i.e.,  it’s  closed 
from  January  1  through  May  14  and 
from  November  1  through  December  31. 

(2)  Between  40°10'  N.  lat.  and 
38°57.50'  N.  lat.  (Mendocino 
Management  Area),  recreational  fishing 
for  the  RCG  Complex  is  open  from  May 
15,  2013  through  September  2,  2013 
(i.e.,  it’s  closed  from  January  1  through 
May  14  and  September  3  through 
December  31  in  2013),  and  from  May  15, 
2014  through  September  1,  2014  (i.e., 
it’s  closed  from  January  1  through  May 
14  and  September  2  through  December 
31  in  2014). 

***** 

(B)  Bag  limits,  hook  limits.  In  times 
and  areas  when  the  recreational  season 
for  the  RCG  Complex  is  open,  there  is 
a  limit  of  2  hooks  and  1  line  when 
fishing  for  the  RCG  complex  and 
lingcod.  The  bag  limit  is  10  RCG 
Complex  fish  per  day  coastwide. 
Retention  of  canary  rockfish,  yelloweye 
rockfish,  bronzespotted  rockfish  and 
cowcod  is  prohibited.  Within  the  10 
RCG  Complex  fish  per  day  limit,  no 
more  than  3  may  be  bocaccio  and  no 
more  than  3  may  be  cabezon.  Multi-day 
limits  are  authorized  by  a  valid  permit 
issued  by  California  and  must  not 
exceed  the  daily  limit  multiplied  by  the 
number  of  days  in  the  fishing  trip. 

(C)  Size  limits.  The  following  size 
limits  apply:  cabezon  may  be  no  smaller 
than  15  in  (38  cm)  total  length;  and  kelp 
and  other  greenling  may  be  no  smaller 
than  12  in  (30  cm)  total  length. 

(D)  Dressing/filleting.  Cabezon.  kelp 
greenling,  and  rock  greenling  taken  in 
the  recreational  fishery  may  not  be 
filleted  at  sea.  Rockfish  skin  may  not  be 
removed  when  filleting  or  otherwise 
dressing  rockfish  taken  in  the 
recreational  fishery.  The  following 
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rockfish  rdet  size  limits  apply;  Brown- 
skinned  rockfish  fillets  may  be  no 
.smaller  than  6. .5  in  (16.6  cm).  “Brown¬ 
skinned”  rockfish  include  the  following 
species:  Brown,  calico,  copper,  gopher, 
kelp,  olive,  speckled,  squarespot,  and 
yellowtail. 

*  *  *  «  * 

(iii)  *  *  * 

(A)*  *  * 

(1)  Between  42°  N.  lat.  (California/ 
Oregon  border)  and  40°10'  N.  lat. 
(Northern  Management  Area), 
recreational  fishing  for  lingcod  is  open 
from  May  15  through  October  31  (i.e., 
it’s  closed  from  January  1  through  May 
14  and  from  November  1  through 
December  31). 

(2)  Between  40°10'  N.  lat.  and 
38°57.50'  N.  lat.  (Mendocino 


Management  Area),  recreational  fishing 
for  lingcod  is  open  from  May  15,  2013 
through  September  2,  2013  (i.e.,  it’s 
closed  from  January  1  through  May  14 
and  September  3  through  December  31 
in  2013)  and  from  May  15,  2014  through 
September  1,  2014  (i.e.,  it’s  closed  from 
January  1  through  May  14  and 
September  2  through  December  31  in 
2014). 

★  *  ★  ♦  * 

(v)  *  *  * 

(A) *  *  * 

(1)  Between  40°10'  N.  lat.  and 
38°57.50'  N.  lat.  (Mendocino 
Management  Area),  recreational  fishing 
for  California  scorpionfish  is  open  from 
May  15  through  September  2,  2013  (i.e., 
it’s  closed  from  January  1  through  May 
1 4  and  from  September  3  through 


December  31,  in  2013),  and  from  May 
15,  2014  through  September  1,  2014 
(i.e.,  it’s  closed  from  January  1  through 
May  14  and  September  2  through 
December  31  in  2014). 

(2)  Between  38°57.50'  N.  lat.  and 
37°11'N.  lat.  (San  Francisco 
Management  Area),  recreational  fishing 
for  California  scorpionfish  is  open  from 
June  1  through  December  31  (i.e.,  it’s 
closed  from  January  1  through  May  31). 

(3)  Between  37°11'  N.  lat.  and  34°27' 
N.  lat.  (Central  Management  Area), 
recreational  fishing  for  California 
scorpionfish  is  open  from  May  1 
through  December  31  (i.e.,  it’s  clo.sed 
from  January  1  through  April  30). 

A  *  «  *  * 

|FR  Doc.  2012-31134  Filed  12-28-12;  11:15  am) 
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Title  3 —  Memorandum  of  December  21,  2012 

The  President  Federal  Employee  Pay  Schedules  and  Rates  That  Are  Set  hy 

Administrative  Discretion 


Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

On  December  22,  2010,  I  issued  a  memorandum  stating  that  the  heads 
pf  executive  departments  and  agencies  should  suspend  any  increases  to 
any  pay  systems  or  pay  schedules  covering  executive  branch  employees, 
and  should  forgo  any  general  increases  in  covered  employees’  rates  of  pay, 
that  could  otherwise  take  effect  as  a  result  of  the  exercise  of  administrative 
discretion  during  the  period  beginning  on  January  1,  2011,  and  ending 
on  December  31,  2012.  In  light  of  section  114  of  the  Continuing  Appropria¬ 
tions  Resolution,  2013  (Public  Law  112-175),  I  am  hereby  instructing  the 
heads  of  executive  departments  and  agencies  that  they  should  continue 
to  adhere  to  this  policy  through  March  27,  2013,  the  date  after  which 
statutory  pay  adjustments  may  be  made  pursuant  to  section  114  of  Public 
Law  112-175. 

This  memorandum  shall  be  carried  out  to  the  extent  permitted  by  law 
and  consistent  with  executive  departments’  and  agencies’  legal  authorities. 
This  memorandum  is  not  intended  to,  and  does  not,  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity  by  any 
party  against  the  United  States,  its  departments,  agencies,  or  entities,  its 
officers,  employees,  or  agents,  or  any  other  person. 

The  Director  of  the  Office  of  Personnel  Management  shall  issue  any  necessary 
guidance  on  implementing  this  memorandum,  and  is  also  hereby  authorized 
and  directed  to  publish  this  memorandum  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  December  21,  2012 


(FR  Doc.  2013-00001 
Filed  1-2-13;  11:15  ami 
Billing  code  6325-01 
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Executive  Order  13635  of  December  27,  2012 

Adjustments  of  Certain  Rates  of  Pay 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  114(b)  of  the  Con¬ 
tinuing  Appropriations  Resolution,  2013  (Public  Law  112-175),  which  pro¬ 
vides  that  any  statutory  adjustments  to  current  levels  in  certain  pay  schedules 
for  civilian  Federal  employees  may  take  effect  on  the  first  day  of  the  first 
applicable  pay  period  beginning  after  the  date  specified  in  section  106(3) 
of  Public  Law  112—175,  it  is  hereby  ordered  as  follows: 

Section  1.  Statutory  Pay  Systems.  The  rates  of  basic  pay  or  salaries  of 
the  statutory  pay  systems  (as  defined  in  5  U.S.C.  5302(1)),  as  adjusted 
under  5  U.S.C.  5303,  are  .set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  General  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1; 

(b)  The  Foreign  Service  Schedule  (22  U.S.C.  3963)  at  Schedule  2;  and 

(c)  The  schedules  for  the  Veterans  He^alth  Admini.stration  of  the  Department 
of  Veterans  Affairs  (38  U.S.C.  7306,  7404;  section  301(a)  of  Public  Law 
102-40)  at  Schedule  3. 

Sec.  2.  Senior  Executive  Service.  The  ranges  of  rates  of  basic  pay  for  senior 
executives  in  the  Senior  Executive  Service,  as  established  pursuant  to  5 
U.S.C.  5382,  are  set  forth  on  Schedule  4  attached  hereto  and  made  a  part 
hereof. 

Sec.  3.  Certain  Executive,  Legislative,  and  Judicial  Salaries.  The  rates  of 
basic  pay  or  salaries  for  the  following  offices  and  positions  are  set  forth 
on  the  schedules  attached  hereto  and  made  a  part  hereof: 

(a)  The  Executive  Schedule  (5  U.S.C.  5312-5318)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  the  Congress  (2  U.S.C.  31) 
at  Schedule  6;  and 

(c)  Justices  and  judges  (28  U.S.C.  5.  44(d),  135,  252,  and  461(a),  and 
section  140  of  Public  Law  97-92)  at  Schedule  7. 

Sec.  4.  Uniformed  Services.  The  rates  of  monthly  basic  pay  (37  U.S.C. 
203(a))  for  members  of  the  uniformed  services,  as  adjusted  under  37  U.S.C. 
1009,  and  the  rate  of  monthly  cadet  or  midshipman  pay  (37  U.S.C.  203(c)) 
are  set  forth  on  Schedule  8  attached  hereto  and  made  a  part  hereof. 

Sec.  5.  Locality-Based  Comparability  Payments,  (a)  Pursuant  to  section  5304 
of  title  5,  United  States  Code,  and  my  authority  to  implement  an  alternative 
level  of  comparability  payments  under  section  5304a  of  title  5,  United  States 
Code,  locality-based  comparability  payments  shall  be  paid  in  accordance 
with  Schedule  9  attached  hereto  and  made  a  part  hereof. 

(b)  The  Director  of  the  Office  of  Personnel  Management  shall  take  such 
actions  as  may  be  necessary  to  implement  these  payments  and  to  publish 
appropriate  notice  of  such  payments  in  the  Federal  Register. 

Sec.  6.  Administrative  Law  Judges.  Pursuant  to  section  5372  of  title  5, 
United  States  Code,  the  rates  of  basic  pay  for  administrative  law  judges 
are  set  forth  on  Schedule  10  attached  hereto  and  made  a  part  hereof. 

Sec.  7.  Effective  Dates.  Schedule  8  is  effective  January  1,  2013.  The  other 
schedules  contained  herein  are  effective  on  the  first  day  of  the  first  applicable 
pay  period  beginning  after  the  date  specified  in  section  106(3)  of  Public 
Law  112-175. 
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Sec.  8.  Prior  Order  Superseded.  Executive  Order  13594  of  December  19, 
2011,  is  superseded  as  of  the  effective  dates  specified  in  section  7  of  this 
order. 


THE  WHITE  HOUSE, 
Washington,  December  27,  2012. 


Billing  code  3295-F3-P 
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SCHEDULE  3> -VETERANS  HEALTH  ADMINISTRATION  SCHEDULES 
DEPARTMENT  OF  VETERANS  AFFAIRS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  after  March  27,  2013) 

Schedule  for  the  Office  of  the  Under  Secretary  for  Health 
(38  U.S.C.  7306)* 


Assistant  Under  Secretaries  for  Health  . 

(Only  applies  to  incumbents  who  are  not  physicians  or  dentists) 

Minimum 


Service  Directors  .  $117,428 

Director,  National  Center 

for  Preventive  Health  .  100,126 


Physician  and  Dentist  Base  and  Longevity  Schedule*** 


$158,065** 


Maximum 

$145,839 

145,839 


Physician  Grade 
Dentist  Grade  . 


$98,477  $144,444 

98,477  ^44,444 


Clinical  Podiatrist,  Chiropractor,  and  Optometrist  Schedule 


Chief  Grade  .  .  . 
Senior  Grade .  .  . 
Intermediate  Grade 
Full  Grade .... 
Associate  Grade  . 


$100,126 

85,120 

72,032 

60,575 

50,538 


$130,168 

110,653 

93,641 

78,746 

65,703 


Physician  Assistant  and  Expanded- Function 
Dental  Auxiliary  Schedule**** 


Director  Grade . 

Assistant  Director  Grade 

Chief  Grade  . 

Senior  Grade . 

Intermediate  Grade .  .  . 

Full  Grade . 

Associate  Grade  .... 
Junior  Grade . 


$100,126 

85,120 

72,032 

60,575 

50,538 

41,771 

35,945 

30,730 


$130,168 
110,653 
93,641 
78,746 
65,703 
54,299 
46,727 
39, 946 


*  This  schedule  does  not  apply  to  the  Deputy  Under  Secretary  for  Health,  the 

Associate  Deputy  Under  Secretary  for  Health,  Assistant  Under  Secretaries 
for  Health  who  are  physicians  or  dentists.  Medical  Directors,  the  Assistant 
Under  Secretary  for  Nursing  Programs,  or  the  Director  of  Nursing  Services. 

**  Pursuant  to  38  U.S.C.  7404(d),  the  rate  of  basic  pay  payable  to  these 

employees  is  limited  to  the  rate  for  level  V  of  the  Executive  Schedule, 
which  is  $146,400. 

***  Pursuant  to  section  3  of  Pviblrc  Law  108-445  and  38  U.S.C.  7431,  Veterans 
Health  Administration  physicians  and  dentists  may  also  be  paid  mar)cet  pay 
and  performance  pay. 

****  Pursuant  to  section  301(a)  of  Public  Law  102-40,  these  positions  are  paid 
according  to  the  Nurse  Schedule  in  38  U.S.C.  4107(b),  as  in  effect  on 
■  August  14,  1990,  with  subsequent  adjustments. 
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SCHEDULE  4 --SENIOR  EXECUTIVE  SERVICE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  after  March  27,  2013) 


Agencies  with  a  Certified  SES 
Performance  Appraisal  System 


Minimum  Maximum 

$120,151  $180,600 


Agencies  without  a  Certified  SES 

Performance  Appraisal  System  .  $120,151  $166,100 


SCHEDULE  5 --EXECUTIVE  SCHEDULE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  after  March  27,  2013) 


Level  I 
Level  li 
Level  III 
Level  IV 
Level  V 


$200,700 

180,600 

166,100 

156,300 

146,400 


SCHEDULE  6 --VICE  PRESIDENT  AND  MEMBERS  OP  CONGRESS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  after  March  27,  2013) 


Vice  President  .  $231,900 

Senators  .  174,900 

Members  of  the  House  of  Representatives .  174,900 

Delegates  to  the  House  of  Representatives .  174,900 

Resident  Commissioner  from  Puerto  Rico  .  174,900 

President  pro  tempore  of  the  Senate .  194,400 

Majority  leader  and  minority  leader  of  the  Senate .  194,400 

Majority  leader  and  minority  leader  of  the  House 

of  Representatives  .  194,400 

Speaker  of  the  House  of  Representatives .  224,600 


SCHEDULE  7- -JUDICIAL  SALARIES 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  after  March  27,  2013) 


Chief  Justice  of  the  United  States  .  $223,500 

Associate  Justices  of  the  Supreme  Court.  .  . .  213,900 

Circuit  Judges  .  184,500 

District  Judges .  174,000 

Judges  of  the  Court  of  International  Trade  .  174,000 


■^tlMBJII[llll.-^B-!i.j,l«Jjl^^j|^p,^j.^.,.,j|,, 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Presidential  Documents 


oooooooo 

ojr-^or*o^w 

o«9a\eoroovo<T\ 

0<NeD«H<X>^eB«H 


Mt^cDincooveoN 

r*in^9^o«cDrH 

»Hf-<V£)CD<N<Nin^O 


vccor^moDOvAOs 

osfo^otr-^ojtH 

oorscD^OMinvo 

rHor'r'r-u>Tfn 


^  m  ^  ^ 

f***  r-»  1/1  ^ 

<71  m  CD  l/) 


m  U>  SJ*  oo 

i-t  OJ  o 

r*  r-t  r*  m 


3  'i-i  a 

*0  O  a 

0)  C  lO 

> 


3  TJ  W  £ 
U  O  O  iJ 
0)  'H  %<l 
XU  <M 

u  0)  >•  o 

a  <0 

tt)  a  >» 

j::  >t  IT} 
U  f8  o  TJ 
Q.  H 

lu  mu 
O  <L>  m  m 
^  Xi  u 

M  J3  ^ 


•C  E  ^ 

o  f  at  3 

o  u  o  *0 

'  O  -H  0)  0 

o>  >  X  -w 

c  u  w  u  u 

O  C  0)  0) 

•H  «  0)  0)  Q. 

u  i->  i3 

n}  m  u 

^  ^  o  <« 

0)  e  u-«  a 

o*  o  n  o 

o  o  u  at 

(0  M  <H 
rH  *0  0)  M  ^ 

A  at  A 
>  H  ,-t 

A  <u  at  0)  'U 

o  -H  0)  a 

0)  ij  f*-4  CX 

O  O.  A  A 

m  rH  u 

<w  3  O  i-» 

at  u  E  lu  0} 

•U  o  3  U 

J3  O 

0*0  A  'M 

0)  a 

«  H  o  at 

u  x: 

E  -•-<  03  -tH  4J 

U  C  03  CO 

<  3  at  A  <« 


l/30ir3CDfNOU><5l 

COl/ir'fHlOCTiaDfH 

U)ai^«HCDOlA\0 


f^rHCMr-OIOSOm 

incommofOoorH 

r-tn^4n«HVDtnvo 

fHOsr-vovom^m 


I  r-  o  ^  r-i  1.0  ^ 

I  <N  *H  r*  ID  00  «H 

1  iH  ^  n  ir»  vD 


ODir'VOinui'^n 


M  f*  in  ^  ^ 


^  2  .  .  . 

5  o  (N  r* 

^  m  n  o 

_  VD  r'  o 


«  n  in  OJ 
U  2  <n  ^  fo 


m  in  H  in 
n  ^  fH  o 
sj*  £^  in  M 


i©  01  n  o 
n  CD  in  «H 
<-t  r-  m  o 


y  I  01  r*  Tj*  o 

57  f-»  tn  oi  r* 

J*  Ol  ^  H  00 


><IM  o  -i-t 

A  u  u 
a  A  A 
x:  *0  »w 

O  U  A  <M 
U  A 
0)  tu  -H 
A  O  E  o 


u  (0  XCM 
A  U  A  «H 
u  ftOF 


iJ  lu  A  o  A 
O  tn  *0 
*M  A  A 

O  U  U  u  U 

A  A  A 
•u  *0  ^  U  U 

MJ  C  i:  -H 

A  A  i-t  A 

uses: 

W  E  O  U  A 

o  e  js 


•H  -  O  U  A 
x:  *0  oi  H  > 
U  U  -Eh 
A  r*  -H  xj 
'  3  <n  fH  U 
4-10^  A 


O  U  o 

lu  CJ  A  A  M 

O  -Q  U  • 

A  -HO 

m  x;  O  »M  in 


■H  «M  xJ  in 
O  A  A 
U  U  A  v> 
U  A  A 

jj  c  r-i  x:  o 

C  A  3  u  Jj 

•H  'O  U 
O  C  U  A 

*3  A  A  0  Ul 

£  O  lu  C 


ftcoo^r-iiDnOi 

^f^OlDlDi-^OlrH 

^aOr-<f-(^H^V£> 


^<»ooiiD(>jr'Oi 

oo<^ocDco<n^<H 

mr*r-«omv£>rivo 

ocDr^ioin^^m 


HiniDioonr'tn 

oaovDinm^mcN 


r^cN^incMin^iD 

^flovDin»Dfnf-ir* 

QO<-<ooncDfoeo 

oiooioin^mnoi 


OOOOOOOOOO 


<  ^  ^ 
«-t  ^  ID 


VD  in  r>  r- 

O  r**  ID  ID 
in  (71  ID  ro 


ID  in  oi  in 

00  (N  Ol  Ol 

ro  01  in  «-i 


r>  o  in  ^ 

VD  r*  O  rH 
CM  tn  iH 


4-1  -  A  r-i  U 
O  ®  T5  U  fH  0 
O*  A  ‘H  -H 
C  U  U  0)  »  ® 


x:  u  3  x:  ij 

U  U  u  JJ  -H 

A  U  U  C  2 

A  £  O  A  O 

O  iM  g  A 

•HA  '  U 

>  x:  A  u  C 

A  A  A  A 

U  Q«  A  Qi’X} 
0  4^  ^  U 

O  A  A  O  O 

c  -H  x:  .H  o 

A  xJ  A  u  •  U 

E  C  A  U  in  A 

U  A  X5  A 

-H  *0  >  CF1  C 

AC  'A  "U 

x;  A  —  a  ^ 

V  €  ' 

6  U  o>  m 

AO'-'*  pH 

A  U  rH  m  No 
ID  O  rH  CM 

CD  «•  pH  CM  u 

C  A  C  - 

•HU  .  .  A  r' 

>  U  u  U  U  CM 

U  O  •  •  U 

A  (k<  03  CO  3  X 

A  •  •  O  U 

u  D  D  U 

A  -H  A  A 

u  <  o  r-  H  £ 

A  pH  m 

u  A  x:  U 

•H  x:  C  U  O  A 

IXJ  U  •H  A  *H  iJ 

*w  *0  x:  »M 

O  IM  XJ  C  »  A 

O  A  3 

u  c  ^  a> 

O  4-1  -H  A  C 

b4  lu  iM  A  p-t  -H 

A  A  -U  3  C 

i->  *0  3  *0  C 

to  CL  A  -H 

ffi  E  x:  tn 

♦  4-1  A  O  A  A 

♦  O  U  to  X5 


V 


>■  cyr*=’A;^ 


SCHEDULE  8- -PAY  OP  THE  UMIPORMSD  SEKVICES  (PASS  2) 
(Effective  January  1,  2013) 


656 


Federal  Register/ Vol,  78,  No.  2 /Thursday,  January  3,  2013 / Presidential  Documents 


vovo9>r>im0a>^aD<-f 

in(N«HfNf^inr4<Nio\o 


ino«p-«Mf^inoiwinio 


n«®C>lr^®®^®p^ 

®®«t<NO®r'®^ro 


®®^<NOmr*‘®^ro 


0300000000 

^i>®r4mo®^®tH 

r‘j/»f*>r*io®r*®vn 


«®®(Mm®®«'®i-t 

r«‘ir»r)f>jo®r‘®^r» 


(Ntn®®r^o®o\ 

r-(®OI®®«mfH 


Or-(|H®(NO®«®H 

®^r«ii-40®r*®^m 


m®<Nsf^®foo®® 

OiO«-40ir>®®^®r^ 

®vnpHO®r*®^n 


o®rs<^o®mo®9) 


fnr-r^^®®riO®® 

c-tfH®0|<>«<nO«®p-l 


6666666066 


CM  n  ®  ®  ® 

<N  ®  ^  ^  ® 

(N  m  r)  ro 


egs-s; 

g  ®  m  ^ 


5  g  ®  n  ^ 

Se 


®  ®  ® 
®  ®  ^  ^  ® 
r*  m  ® 


<•>  ®  ®  ® 

®  ®  ^  ® 

f*i  fn  f*>  ® 


®  rn  ®  ®  ® 
®  ®  ^  14*  ® 
fo  1*1  o 


5  o  o  o  o  o 

<N  r>  ®  04 

£  ®  ®  ®  ® 

3  ®  m  ^  sf  ® 

o>  ro  fo  r)  ® 


3(00000 


•H  0)  w 

0)  01  >  -H 
>  4)  a>  (M 
t1  JQ  r-t 


a  « 

0)  a 

J2  >«  « 

iJ  flj  U  T3 

a-« 

u-i  mu 

o  4>  10  n 
A  u 

♦H  JQ  -H 


m  rH  4>  £ 

>  au  U 

0)  a  00 
<0  W  C 


U  0)  >a  CM 
<Q  ^  10  iH 

M  a</> 

tM 

Q>  U  O 
X  O  H  U 
u  X  m 

U  (0  4) 

O  X  01 
u  C  C 


4J  >  rH 

-H  at  rH  U 

E  u  X  rH  4) 


®  ®  m  ®  ® 

®  f*l  ^  ^  ® 

®  rs  01  f»)  ® 


fH  oi  r)  ®  ® 

o*  ®  ®  ^  ® 

®  ®  iH  rH  « 


IT  fH  ®  tH  ® 

O  O  O  ®  t/1 

^  o-  o  01  ® 


0-  ®  ^  rH  O 

®  ®  IT. 

O  rH  ®  fH  ® 


c  O 

(A  «M  (0  *0 
•H  4)  C  ® 
®  <0  •<-* 
>.0  I  X 

<0  r-t  O  J3  X 


to  ^  m  $ 

(0  ®  V4  V4 

X  H  at  41  4) 
vt-  o  a  u 

'  -H  C 

o  O  ‘u  o  <0 

<H  U  (M  ® 

•  O  •  U 
0  4)  ^  O 

0>  M  ^  U 
X  C  O  rH  u 
01  ®  b«  «■  10 
3  X  M 

00  r-t  c 


iJ  rH  4)  >«  * 
•H  TJ  rH  n 
r*  5  M  U  rH 
•  _  O  C  O 
O  TJ  4)  f>* 
C  ®  M 
Q  lO  -H  V4  ^ 
4)  X  3 
•O  X  X  O  M 
«  X 

u  c  X  m  X 

m  0  X  -H  o 

6  -H  M 

>>  ^  X  40 

<0  M  os; 
a  4)  4)  -H 
a  u  X 

X  C  »  4) 


to  •  V4  4)  <0 

K  ®  o  •-« 

4)  U  3  01 

U  4^  O  *0  c 

•H  o  (0  4)  'H 
*M  «  X  C 
4.4  «H  c  o  c 
0  w  hh  w  h 


3  f'  ><  4) 
«  U  rn  U  a 


U  I  4)  3 
O  U  0  *0 
'  O  -H  4)  O 
«  >  X  *H 

C  X  ^  U  V4 
O  C  4)  4) 

•H  10  m  4)  a 

XU  X 

10  10  <M  u  >• 
U  A  O  10 
4>  £  a 

a  O  m  o 

0  0^4  4) 

®  M  pH 

rH  *0  4>  M  X 
<0  4)  >»  « 

>  -w  iH  u 

(0  HH  4)  4)  -H 

Z  ^  >  >  pH 

u  -H  4)  a 
«U  4)  U  pH  a 

o  a  05  10 

n  rH  V4 
%H  3  O  X 
4)  Ki  E  IM  ® 
•H  o  3  u 
X  y  N-H 
U  *0  (0  'u 

4)  iM  a 
o  4) 
^VH  U  X 

g  ‘H  0)  U 
^  c  n  Q 

<  3  ^  ^  Uh 
4)  ®  T5 

X  V4  MH  >N 

U  HH  40  o  <{ 
O  0>  T5 

«*j  at  4) 

O  Wi  V4  U  U 
4)  10  m 

IM  *0  '  V4 

»u  C  X  -H 

(0  r0  u  4)  *M 

X  £  C  X 

CO  £  O  U  4) 
0  £  X 
»M  O  OX 

O  MU 
M  4>  C 

»M  0  a'o  o 


X  T5  ®  -H  > 
DM  •  E  -H 
<0  r*  -H  u 

'  3  m  rH  o 
«M  O  9^  4) 

IM  «  ffi  IM 

•0  U  O  -H  MH 

X  to  M  4) 

CO  45  </v  a 
O  MO 
<u  U  4)  4)  rH 

O  Xu* 

4)  *H  O 
®  X  0  •X  U1 
«M  U  U  «M  o 
4)  O  « 

•H  «M  *0  ® 

X  O  4)  4)  rH 

U  U  Q)  W 

U  A  4) 

X  C  rH  X  O 

C  A  3  u  X 

•H  *0  U 
O  C  pH  M  A 

»3  A  A  O  01 
£  U  <x  C 
A  £  A  • 

X  O  ®  >«X  M 

X  u  -H  A  U  A 


O  «  *0  IJ  pH  o 

&A  -rH  •H 

u  m  ^  m 
A  0  01  A  -H 
S  U  X  *0  X 
M  m  c  u 

•H  A  -H  rH  A 

A  3  X  A  X 
X  *H  U  3  X  U 
U  M  U  U  -H 
A  M  u  C  $ 

A  £  O  A  0 

U  4H  E  A 

•HA  ‘  U 
>  X  N  O  M  C 
X  A  to  A  A 
M  a  A  a'o 

o  <x  pH  M 
O  U  A  O  O 

C  -H  X  pH  u 
A  U  A  U  •  U 
E  C  A  M  ®  A 
M  A  X  A 
•H  T3  >  ®  C 
AC  'A  '-H 
X  A  —  2  ^ 

O  £  ‘•^  pH  • 
E  O  W  IH 

to  o  •  rH 
A  U  pH  ®  >a  o 
®  O  pH  M 
01  *  pH  <N  X 
C  A  C  ' 
•HU  •  •  A  r* 

>  M  O  U  M  CM 

M  o  •  •  M 

A  bu  ®  ®  3  X 
to  •  •  U  O 
M  D  D  M 

A  -H  A  A 

M  <  O  -H  Z 


O  •«  -H  *0  A  C 

b«  tM  <u  A  pH  -H 

A  A  X  3  C 

X  *0  3  *0  C 

®  a  A  *H 

A  E  X  01 

♦  «M  A  O  O  A 

♦  O  U  to  X 


apply  to  commissioned  officers  who  have  been  credited  with  over  4  years  of  active  duty 


SCHEDULE  8- -PAY  OF  THE  UNIFORMED  SERVICES  (PAGE  3) 
(Effective  January  1,  2013) 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Presidential  Documents 


657 


U 

O 

> 

o 


ooooooooo 

^inor*“fNfnaococ< 


in(NOOU1VOOrHO\>-< 

mr‘<Nvoo«i'oioin 


</> 


>0 

a 


ooooooooo 

\0  CO<HVDro<NrOCDCBrS 


U  9\\Cin<T\^Gw-tO\r4 

>  . 

O  in^^n(nr<<NfHrH 

v> 


ooooooooo 

rot.or^v0<Nrooooo(N 


^o^nin^n^(r>vo  « 
i-*  ncs^mwOfHOXfH 

V  omotno^ou>tn 

O  in^^fnmrMcNHfH 

vy 


ooooooooo 

in<T)r-r)(Nr»®oo{N 


a\or'^voo»-«<y'fH 

OOtNCD^OsTOVOin 


</y 


ooooooooo 

a^^n^Nlnv£>^ocoooM 


oomnoDinm^r^y)  i 

coop^a\^OHOSi-i 

r-ovorjo^OKOin 


v> 


oooooooo 

tHojinmncoooj 


(Nma>a»OiHCTvt-i 

9>infHOO^OU>l/> 


fnnror<{N<NiHrH 

v> 


o  o  o  o  o  o  o 
o  lo  in  m  ®  CD 


•  •  r-  in  r*  ro  ^  VO  I 

in  r>  O  O  rH  ov  r-t 

n  <n  r*  ^  o  lo  in 


r>  n  <N  N  fH  iH 
vy 


o  o  o  o  o  o  o 
w  ^  o  ov  <D  00  ni 


•  I  Ol  (n  (Tt  ^  ^  10  t 

m  rH  (N  O  I-I  0>  f-< 

m  OD  in  cn  o  lo  in 


m  nj  (N  m  fM  r-<  .-I 


r) 


o  o  o  o  o  o  o 
n  tH  (7>  ov  00  00 


00  CO  in  m  ^  0\  VO  i 

00  O  •-<  OV  fH  (Tv  H 

o  n*  ^  H  o  10  in 


m  fS  (N  (N  <N  H  1-4 

vy 


r4 


o  o  o  o  o  o  o 

m  CD  ro  r-(  (n  00  (N 


U 

0) 

> 

o 


^  ^  H  ov  ov  VO  • 

r-  (TV  o  ®  ov  <^  «-» 
c^  in  n  o  00  VO  in 


(N  (S  (N  (N  W  fH  fH 

v> 


0) 

m 

0} 


u 

o 


oooooooo 

(NiH^r^^OOCNCN 


mn-cTvovr-avvors 

ciininr^ooavf-io 

r'cnr4(T>r'voin^ 


OJ 


r4(>)r4«HeHp-<rHrH 

vy 


<Tioo(^voin^moi«H<-i 

UMUMUHUUUed 


0)  (0 
•H  u 

x:  w 


O  C 
U  H 


O  H  . 

(0  in 
u  x:  o 
Cl  o  M 


Ol*  m 

•H  >4 

•w  >  o 

O  Tl  TJ 


u  u  o 

01  m  -H 

4J  -H  > 


I  C  D) 
01  M 
CO  (0 


Wi  iJ  to 
O  C  H 
b.  10  £ 


658 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Presidential  Documents 


^tAOD^O«O^Aln 


I  m  (N  <N  H  #H 


W  IM 

«  40 

•H  U 
JZ  CQ 


<sa\<?ktn(AOr-«ovH 

OtAOOtDO^OWtn 


f>4  Cl  «-!  f-4 


U  -H 

O 

u 


cDcnattnvooHa^H 

OlAOD^O^Ot^lA 

(^iA^<«tnnc4fHH 


(0  m 
u  i:  o 
t)  O  Cl 


ooooooooo 

«^«oc»cim»aDr^ 

nr-ir*o^r»^©\tfi 

^OtO\inV>OfHOVr4 

r^meo^o^o^Aic 

ti>iA^r>f^cici«-(fH 


C-U>COVOO^O^(A 

totn«m«ncicirHr-t 


CI»9k4A\OOt-49\H 

WtA«^C\f«>C«C|r4t-l 


o 

x> 

iJ  u 
«  O 
a  n 

•r4  U 
*M  >  tJ 

©  »d  tJ 

•?  5 


V  9) 


;:::  t 


««U>^f«)fnC«CIHr4 


gw  IW 

«  O 

O  Z 


g  g 


CO^CIO^O<«Ov^ 

^OCOr*>l/)\0Or^9>rH 

OHinv>o«ot««n 

«0IA<«>fnf»)CIC4WH 


<  O  10 

t71 

cn  w  • 

cow 


t,  E; 


r*^r‘O^r^’0»»\to 

r«>VO•4A^AOH9\fH 

«o^«0o«o^oir» 


I  m  (M  d  r4  «-< 


•  10  E 
W  « 

•  Di  W 


^  O  CO 

«)  w  m 
C  O 


5  5 


r»r^«Do«>m^9\w> 


I  Cl  d  tw  fW 


ai«DC>vu>«mci<w«-t 

MMCiaHMMMMMM 


W  4J 


?  a: 


Federal  Register/ Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Presidential  Documents 


659 


SCHEDULE  8- -PAY  OF  THE  UNIFORMED  SERVICES  (PAGE  5) 
Part  II --RATE  OF  MONTHLY  CADET  OR  MIDSHIPMAN  PAY 


The  rate  of  monthly  cadet  or  midshipman  pay  authorized  by  37  U.S.C.  203(c)  is 
$1,006.80. 


Note:  As  a  result  of  the  enactment  of  sections  602-604  of  Public  Law  105-85, 
the  National  Defense  Authorization  Act  for  Fiscal  Year  1998,  the 
Secretary  of  Defense  now  has  the  authority  to  adjust  the  rates  of  basic 
allowances  for  subsistence  and  housing.  Therefore,  these  allowances  are 
no  longer  adjusted  by  the  President  in  conjunction  with  the  adjustment 
of  basic  pay  for  members  of  the  uniformed  services.  Accordingly,  the 
tables  of  allowances  included  in  previous  orders  are  not  included  here. 
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SCHSDULB  9--IiOCAI.ITY-BASED  COMPARABIIjZTY  PAYMENTS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  after  March  27,  2013) 

Locality  Pay  Area*  Rate 


Alas)ca .  24.69% 

Atlanta-Sandy  Springs-Gainesville,  GA-AL . 19.29% 

Boston- Worcester-Manchester,  MA-NH-RI-ME .  24.80% 

Buff alo-Niagara-Cattaraugus,  NY  .  16.98% 

Chicago-Naperville-Michigeui  City,  IL-IN-WI . 25.10%. 

Cincinnati-Middletown-Wilmington,  OH-KY-IN  .  18.55% 

Clevelamd-Akron-Elyria,  OH  .  18.68% 

Columbus-Marion-Chillicothe,  OH  .  .  .  17.16% 

Dallas-Fort  Worth,  TX  .  20.67% 

Dayton-Springfield-Greenville,  OH  .  16.24% 

Denver-Aurora-Boulder ,  CO  .  22.52% 

Detroit -Warren-Flint,  MI  .  24.09% 

Hartford-West  Hartford-Willimantic,  CT-MA  .  25.82% 

Hawaii . 16.51% 

Houston- Bay town- Huntsville,  TX  .  28.71% 

Huntsville-Decatur ,  AL . 16.02% 

Indianapolis -Anderson- Columbus,  IN .  14.68% 

Los  Angeles-Long  Beach-Riverside,  CA .  27.16% 

Miarai-Fort  Lauderdale -PompeUio  Beach,  FL  . .  .  20.79% 

Milwaukee -Racine -Waukesha,  WI  .  18.10% 

Minneapolis-St .  Paul-St.  Cloud,  MN-Wl  . *.  .  20.96% 

New  York-Newark-Bridgeport ,  NY-NJ-CT-PA  .  .  28.72% 

Philadelphia-Camden-Vineland,  PA-NJ-DE-MD  .  21.79% 

Phoenix-Mesa-Scottsdale,  AZ  .  ,16.76% 

Pittsburgh-New  Castle,  PA  .  .  16.37% 

Port land-Vancouver- Beaverton,  OR-WA  . .  20.35% 

Raleigh-Durham-Cary,  NC  .  17.64% 

Richmond,  VA . 16.47% 

Sacramento— Arden-Arcade—Y\iba  City,  CA-NV .  22.20% 

San  Diego-Carlsbad-San  Marcos,  CA  .  24.19% 

Seui  Jose-San  Framcisco-Oakland,  CA  .  35.15% 

Seattle -Tacoma-Olympia,  WA .  21.81% 

Washington-Baltimore-Northem  Virginia,  DC-MD-VA-WV-PA  24.22% 

Rest  of  U.S . 14.16% 

Liocality  Pay  Areas  are  defined  in  5  CFR  531.603. 

SCHEDULE  10 --ADMINISTRATIVE  LAN  JUDGES 

•  (Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  after  March  27,  2013) 

AL-3/A  .  ...  $104,400 

AL-3/3 . .  .  .  '  112,400 

AL-3/C  .  120,500 

AL-3/D  .  128,400 

AL-3/E  .  136,600 

AL-3/F  ....  .  144,400 

AL-2  .  152,600 

AL-1  .  156,300 


(FR  Doc.  2013-00002 
Filed  1-2-13;  11:15  a.m.) 
Billing  code  6325-01-C 


Reader  Aids 


Federal  Register 

Vol.  78,  No.  2 

Thursday,  ]amiary  3,  2013 


CUSTOMER  SERVICE  AND  INFORMATION 


CFR  PARTS  AFFECTED  DURING  JANUARY 


Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  Finding  202-741-6000 
aids 

Laws  741-6000 

Presidential  Documents 

Executive  orders  and  proclamations  741-6000 

The  United  States  Government  Manual  741-6000 

Other  Services 

Electronic  and  on-line  services  (voice) 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 

TTY  for  the  deaf-and-hard-of-hearing 


741-6020 

741-6064 

741-6043 

741-6086 


ELECTRONIC  RESEARCH 
World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
is  located  at:  www.fdsys.gov. 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
www.ofr.gov. 

E-mail 

FEDREGTOC:-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  document. 

To  join  or  leave,  go  to  http://listserv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDHEGTOC-L,  Join  or  leave  the  list 
(or  change  settings):  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http;//listserv.gsa.gov/archives/publaws-l.html 
and  select  Join  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGT(X]-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  .Send  questions  and  comments  about  the 

Federal  Register  system  to:  fedreg.info@nara.gov 

The  Federal  Register  staff  c:annot  interpret  specific  documents  or 

regulations. 

Reminders.  Effective  January  1.  2009,  the  Reminders,  including 
Rules  Going  Into  Effect  and  Comments  Due  Next  Week,  no  longer 
apy)ear  in  the  Reader  Aids  section  of  the  Federal  Regi.ster.  This 
information  can  be  found  online  at  http://www.regulations.gov. 
CFR  Checklist.  Effective  January  1,  2009,  the  CFR  Checklist  no 
longer  appears  in  the  Federal  Register.  This  information  can  be 
found  online  at  http://book.store.gpo.gov/. 


FEDERAL  REGISTER  PAGES  AND  DATE,  JANUARY 


1-254  .  2 

255-660 .  3 


At  the  end  of  each  month  the  Office  of  the  Federal  Register 
publishes  separately  a  Li.st  of  CFR  .S(H;tions  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 


the  revision  date  of  each  title. 

3  CFR 

Executive  Orders: 

Executive  Order  1 3635 
(superseded  by  EO 

13594) . , . 649 

Administrative  Orders: 
Memorandums: 

Memorandum  of 
December  21, 


2012 . 

. 647 

5  CFR 

532 . 

. 1 

7  CFR 

948 . 

. 3 

1220 . 

. 1 

Proposed  Rules: 

927 . 

. 34 

1222 . 

. 188,  212 

8  CFR 

103 . 

. 536 

212 . 

. 536 

10  CFR  ^ 

Proposed  Rules: 

429 . 

. 152 

430 . 

. 152 

14  CFR 

39 . 

. 5,  7,  9,  15 

Proposed  Rules: 

39 . 

. 275 

15  CFR 

90 . 

. 255 

17  CFR 

23 . 

. 17 

21  CFR 

520 . 

. 22 

558 . 

. 22 

Proposed  Rules: 

15 . 

. 277 

26  CFR 

Proposed  Rules: 

1 . 

. 218 

54 . 

. 218 

301 . 

. 218 

33  CFR 

165 . 

...25,  261,  263 

40  CFR 

Proposed  Rules: 

9 . 

. 277 

52 . 

. 37,  45 

63 . 

. 277 

80 . 

. 277 

81 . 

. 51 

85 . 

. 277 

122 . 

. . . 277 

123 . 

. 277 

412 . 

. 277 

44  CFR 

67 . 

. 27 

47  CFR 

73 . 

. 32.  266 

50  CFR 

17 . 

. 344 

648 . 

. 33 

660 . 

. 580 

679 . 

. 267,  270 

Proposed  Rules: 

17 . 

. 59,  278 

635 . 

. 279 

660 . 

. 72 

11 


Federal  Register / Vol.  78,  No.  2 /Thursday,  January  3,  2013 /Reader  Aids 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/laws. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 


text  will  also  be  made 
available  on  the  Internet  from 
GPO’s  Federal  Digital  System 
(FDsys)  at  http://www.gpo.gov/ 
fdsys.  Some  laws  may  not  yet 
be  available. 

H.R.  2467/P.L.  112-212 

Bridgeport  Indian  Colony  Land 
Trust,  Health,  and  Economic 
Development  Act  of  2012 
(Dec.  20,  2012;  126  Stat. 
1538) 

H.R.  2838/P.L.  112-213 
Coast  Guard  and  Maritime 
Transportation  Act  of  2012 
(Dec.  20.  2012;  126  Stat. 
1540) 

H.R.  3319/P.L.  112-214 

To  allow  the  Pascua  Yaqui 
Tribe  to  determine  the 
requirements  for  membership 
in  that  tribe.  (Dec.  20,  2012; 
126  Stat.  1588) 


H.R.  4014/P.L.  112-215 

To  amend  the  Federal  Deposit 
Insurance  Act  with  respect  to 
information  provided  to  the 
Bureau  of  Consumer  Financial 
Protection.  (Dec.  20.  2012; 

126  Stat.  1589) 

H.R.  4367/P.L.  112-216 
To  amend  the  Electronic  Fund 
Transfer  Act  to  limit  the  fee 
disclosure  requirement  for  an 
automatic  teller  machine  to 
the  screen  of  that  machine. 
(Dec.  20,  2012;  126  Stat. 
1590) 

S.  1998/P.L.  112-217 

DHS  Audit  Requirement 
Target  Act  of  2012  (Dec.  20, 
2012;  126  Stat.  1591) 

S.  3542/P.L.  112-218 
No-Hassle  Flying  Act  of  2012 
(Dec.  20,  2012;  126  Stat. 
1593) 

Last  List  December  20,  2012 
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